CONTRACTS II                                                                                                                                                                                         OUTLINE

I. ASSENT & MODES OF ACCEPTANCE
a. Late or Improper
i. Late or defective acceptance becomes an offer to the original offeror [§ 70]
b. Silence

i. Usually, silence does not operate as an acceptance [§ 69], EXCEPT
1. Benefit of Services – offeree takes offered services (not goods), has a reasonable opportunity to reject them, and has reason to know they were offered w/expectation of compensation [§ 69]
2. Reason to Understand – offeror has given offeree reason to understand that silence/inaction is acceptance, and the offeree remains silent with the intent to accept [§ 69]
3. Prior Dealings – prior dealings make it reasonable that the offeree should notify of an intention not to accept [§ 69]
4. Change of Position – offeror changes position because (1) assumes that offer was accepted or (2) act of making the offer requires that he forego other opportunities [Kukuska]
II. IMPLIED CONTRACTS

a. Implied-in-Law – Quasi-Contracts
i. Definition:

1. Equity, rather than an implied K, requires that damages be awarded [Nursing Care Services]
2. Where a person has conferred a benefit upon another, he is entitled to compensation only if it would be just and equitable to require compensation under the circumstances [Day v. Caton]
ii. Unjust Enrichment

1. Liability imposed when services are requested, or knowingly and voluntarily accepted, where person has option to accept or reject [Day]
2. Officious Intermeddler Doctrine – no recovery for labor performed w/o request or implied consent (unless it is emergency aid) [Nursing Care Services]
3. Damages = value of benefit received [§ 371(b)]
iii. Quantum Meruit

1. Damages = reasonable value of services provided [§ 371(a)]
b. Implied-in-Fact

i. Definition:
1. Circumstances show that the intent of the parties was to form a K, and assent was implied

2. RULE: a real contract with implicit/implied, rather than express, consent

ii. How:

1. Acceptance where goods are knowingly & voluntarily accepted

2. NOTE: 

a. Unjust enrichment not necessary

b. Doesn’t apply to gifts

c. ( expectation of payment, alone, is not enough

iii. Damages:  Compensatory damages, as they would be for any breach of K suit

c. Employment & Handbooks & Practices

i. Continuation of employment when new or changed conditions will add those conditions to the employment agreement [Pine River]
ii. Handbook provisions may become enforceable as part of the original employment K [Pine River]
1. BUT: the provision must be a clear offer and not just a general statement of policy
2. AND: permanent or lifetime employment requires additional consideration

iii. Presumption of employment is at-will, so any contradictory term must clearly establish otherwise [Pine River]
iv. Employer policies and practices may imply additional terms (including termination w/good cause) and can rebut at-will presumption [Foley]
v. Changes in termination policy vary and may be valid upon:

1. Notification in reasonable time & notice, w/o interference to vested benefits [Asmus]
2. Actual assent & additional consideration

vi. Disclaimers: disclaimers against reliance on handbooks are readily upheld in some jurisdictions and others require clarity & notice

III. INDEFINITENESS
a. In K Terms

i. General
1. If it is not clear what was meant to be included in the K, then it may not be reasonable that there was mutual assent
ii. Does K Exist

1. No K is formed if the essential terms are so uncertain as to leave no basis for determining whether the K has been broken [Academy Chicago]
2. No K formed unless, from the clear & definite terms embodied in the K, it can be determined (subject to rules of construction & equity): (1) what the parties agreed to, (2) whether the K has been breached, & (3) what damages are available [Academy Chicago]
3. No offer or assent for a K unless the terms are reasonably certain [§ 33]
a. Reasonably certain = basis for determining (1) breach & (2) remedy

b. Terms left open may show that no intent of offer or acceptance

4. Terms can be certain even if it allows one party to select terms during performance [§ 34]
a. Part performance may remove uncertainty

b. Reliance may make K remedy appropriate even if K is uncertain

5. Even if there are gaps, the K is certain if (1) parties intended to make a K and (2) a reasonable basis exists for a remedy [§ 2-204(3)]
iii. Filling Gaps
1. Court may supply missing terms as they were reasonably to have been implied, if the parties intended to be bound [§ 204]
2. Price – K exists even if no settled price: [§ 2-305]
a. Reasonable price is set if: (1) no price term, (2) left to be agreed on and not, or (3) left for market but not set

b. Good faith if to be set by buyer or seller

c. If not set at fault of one, other can cancel K or set a reasonable price
d. If no intent to be bound w/o a price term, there is no K

3. Delivery Location – Unless agreed, delivery is to seller’s place of business or residence, but if goods are identified and known to be somewhere else, they are delivered at that place [§ 2-308]
4. Time – If the time for delivery is not agreed on: [§ 2-309]
a. Set for a reasonable time

b. Successive performance are valid for reasonable time but can be terminated at any time by either party, with proper notification

5. Good Faith – term is always implied to act in good faith [§ 205]
b. Acceptance

i. General
1. Vague acceptance may not be acceptance

2. Any manner which is reasonable [§ 2-204]
c. Agreements to Agree

i. Majority: treated as uncertain
ii. Minority: instills a requirement to agree on reasonable terms
d. Preliminary Negotiations

i. Reliance
1. May seek reliance damages when: [§ 90]
a. Promise where promisor should reasonably expect to induce action or forbearance by the promisee

b. Action or forbearance occurs

c. Injustice can be avoided only be enforcement of the promise

2. Probably needs more than mere speculation or remote possibility that deal would have succeeded [Gruen]
IV. PAROL EVIDENCE RULE
a. Rule

i. Evidence of a prior or contemporaneous agreement may never be admitted to contradict an integrated writing, and may not even supplement an integration which is intended to be complete. [§§ 215, 216, § 2-202]
b. Integration
i. Integrated – final expression of one or more terms [§ 209]
1. Voids prior agreements where they are inconsistent [§ 213]
2. A writing that appears complete is presumed to be integrated [§ 209]
ii. Complete – complete and exhaustive statement of all the K terms [§ 210]
1. Voids prior agreements that are within the same scope [§ 213]
2. Not completely integrated if the writing omits a consistent agreed term which is (1) agreed for separate consideration or (2) in the circumstances might naturally be omitted from the writing [§ 216]
3. Merger clause is given substantial weight, but K still must have been intended to be fully integrated [ARB]
a. Boilerplate doesn’t provide much information on intent

iii. Partial – final document not intended to contain all the details [§ 210]
c. External Evidence Allowed (EXCEPTIONS)
i. To determine if a K is integrated [§ 214]
ii. To determine if a K is completely or partially integrated [§ 214]
iii. To interpret the writing [§ 214]
iv. In defenses of illegality, fraud, duress, mistake, lack of consideration, or other invalidating clause [§ 214]
1. Fraud = (1) intentional misrepresentation of a material fact (2) causing justifiable reliance, and  (3) damage to the (
v. As ground for rescission, reformation, specific performance, etc. [§ 214]
vi. Whether term is one that naturally might be omitted [Hatley]
d. Judge v. Jury

i. Judge determines whether the K is integrated [§ 209]
ii. Judge determines whether K is complete or partially integrated [§ 210]
iii. Fact Finder interprets if it depends on credibility or reasonableness, otherwise the Judge [§ 212]
e. Process (Restatement):

i. Is the agreement integrated?

1. If No, then parol evidence rule is thrown out.

ii. Is the agreement partially or completely integrated?

1. Partial = some of the terms are supplied

2. Complete = all of the terms are supplied

3. May be determined by looking at extrinsic evidence

iii. If Partial, then cannot contradict

iv. If Complete, cannot use extrinsic evidence
f. UCC

i. A final expression may not be contradicted by evidence of prior or contemporaneous agreement, but it may be supplemented by: [§ 2-202]
1. Course of performance, dealing, or usage of trade, or
2. Evidence of consistent additional terms, unless court finds writing intended to be completely integrated

ii. A signed agreement with a no-oral modification clause can only be modified by written agreement [§ 2-209]
g. Interpretation

i. Meaning is interpreted according to the circumstances, prior history, etc. [§§ 212, 214(c)]
V. BATTLE OF THE FORMS

a. Common Law

i. Mirror Image Rule: An acceptance that is conditional on assent to additional or different terms is a counter-offer and terminates the power of acceptance, unless the offeror or offeree has manifested a contrary intention [§§ 39, 59]
b. UCC § 2-207
i. See attached pictogram

c. Purchase before License Agreement

i. Buyer accepts goods/license if has not returned goods after a reasonable opportunity to inspect [§ 2-606(1)(a)]
1. May return unsuitable goods [§ 2-608]
d. Standardized Contracts

i. A party adopts a K as integrated if he signs and has reason to believe that it is a form regularly used in like transactions [§ 211]
1. Interpreted to treat all similarly situated, regardless of specific knowledge of terms

2. EXCEPTION: where other party has reason to believe the party manifesting such assent would not do so if he knew the K contained a particular term

e. Unconscionability

i. Not bound to those terms that are beyond the reasonable range of expectation [Darner Motors]
a. Based on negotiations, circumstances, bizarre or oppressive terms, terms contrary to negotiated terms, inability to read terms, etc.

VI. MISTAKE

a. Mutual Mistake

i. Where both parties make a mistake on a basic assumption that has a material effect on the exchange, the K is voidable by the adversely affected party unless he bears the Risk of Loss [§ 152]
1. Material effect considers relief by reformation, restitution, etc.

2. NOTE: differences in nature, not quality are more likely to be considered material [Sherwood]
b. Risk of Loss

i. A party has the Risk of Loss when: [§ 154]
1. Risk allocated in the agreement

2. He is aware, at time of K, that he has only a limited knowledge w/r to the facts to which the mistake relates but treats knowledge as sufficient (conscious ignorance)

a. NOTE: if diligent search would not have discovered the actual fact, then not as clear [Gartner]
b. NOTE: must be aware that there could be a risk that facts not as they seem [Beachcomber Coins]
3. Court allocates risk as reasonable in the circumstances

c. Warranties

i. Express warranty created by: [§ 2-313]
1. Affirmation of fact or promise

2. Description of goods

3. Sample of model

4. NOT affirmation of value or statement of seller’s opinion or commendation

ii. Implied warranty that goods are merchantable if the seller is a merchant of goods of that kind [§ 2-314]
1. Merchantable requires: list provided 

iii. Implied warranty may arise from course of dealing or usage of trade [§ 2-314]
iv. Implied warranty that goods are fit for purpose if the seller knows that the buyer is relying on his skill & judgment to select suitable goods [§ 2-315]
v. Warranties may be removed or modified [§ 2-316]
d. Unilateral Mistake (both mistaken but one party responsible)
i. A unilateral mistake may void a K if it is on a basic assumption of the K, and has a material effect, and the injured party does not bear the risk, and [§ 153]
1. Effect would make enforcement unconscionable, or
2. Other party had reason to know of or his fault caused the mistake

ii. Unconscionability may consider: (1) whether party can be put back to status quo, (2) promptness of notice of error, (3) recklessness/fault in causing error, (4) ability of other to find replacement performance w/o undue hardship [Elisnore Union]
e. Damages

i. Reformation [§ 155] or Restitution [§ 158]
f. Nondisclosure

i. Generally there is no duty to disclose information, except: [§ 161]
1. Disclosure necessary to prevent prior representation from being a misrepresentation

2. Knows that disclosure would correct a mistake of other party on basic assumption and amounts to failure to act in good faith & fair dealing

3. Knows that disclosure would correct a mistake of other as to contents or effect of writing

4. Entitled to know due to a relation of trust

ii. Concealment is action that prevents another from learning a fact [§ 160]
iii. Misrepresentations are false assertions (or qualifying nondisclosures) and may void a K if it is material [§ 164]
1. NOTE: if misrepresentation is by 3rd party, seller must be w/o reason to know and in good faith to avoid rescission of K

g. Misrepresentation & Concealment

i. Misrepresentation is fraudulent when: [§ 162]
1. Maker intends for it to induce assent and the maker:

a. Knows or believes that it is not in accord with facts; or

b. Does not have confidence that he states or implies the truth; or

c. Knows that he does not have the basis that he states or implies

ii. Misrepresentation is material if it would likely induce a reasonable person to assent, or if the maker knows that it would likely induce the recipient to do so
h. Opinion [§§ 168, 169]
VII. CHANGED CIRCUMSTANCE

a. Impossibility/Impracticability

i. General
1. RULE: Where it appears that the parties from the beginning contemplated the continued existence of some particular thing as the basic assumption for what was to be done, and w/o any warranty that the thing exist, the parties shall be excused if performance becomes impossible from the accidental perishing of the thing w/o fault of either party [Chase]
2. Can void K where the performance depends on continued existence of a thing, so a condition is implied that impossibility/commercial impracticability of performance arises from the perishing thing [Taylor]
3. A thing is impossible in the legal setting when it is not practicable, and a thing is impracticable when it can only be done at an excessive and unreasonable cost [Mineral Park]
ii. Common Law – Rules
1. Unless language/circumstance indicate otherwise (allocate risk), impracticability w/o fault of a basic assumption of the K will discharge K duties [§ 261]
a. Must be more than mere difficulty or increase in cost

2. TEST:

a. When Changed Circumstances Occur to negate K

i. Something unexpected occurs

ii. Risk of unexpected occurrence must not have been allocated by agreement, circumstance or custom

iii. Circumstances must have rendered performance commercially impracticable

iv. Neither party can be at fault
b. Restitution or Reliance (maybe) damages [§ 272]
iii. Common Law – Damages/Assumption of Risk
1. If service becomes impracticable, person has right to recover for conferred benefits [Fowler, § 272]
2. Court can award damages to avoid injustice, including reliance [§ 272]
iv. UCC – Rules
1. Unless a seller has assumed the risk, breach is excused if the result of the non-occurrence of a basic assumption of the K, or in good faith following gov’t regulation [§ 2-615]
a. BUT: if it only affects party of performance, he may fairly and reasonably allocate among customers and seasonably notify of the delay

b. NOTE 8: court can use judgment and circumstance to see who has the risk

2. Substituted Performance and Impracticability of method of delivery or payment are provided in the UCC [§ 2-614]
3. Destruction of Goods provided for in UCC [§ 2-613]
4. Procedures for Claiming Impracticability in UCC [§ 2-616]
v. UCC – Assumption of Risk
1. No Fault Risk of Loss of Goods [§ 2-509]
a. Shipment by carrier

b. Held by bailee

c. Other Cases

d. May be contracted around

2. Effect of Breach on Assumption of Risk [§ 2-510]
a. Failure to conform ( risk on seller

b. Rightful revocation w/o insurance ( risk on seller

c. Rightful revocation after identification & w/o insurance ( risk o buyer

3. Price Adjustment Clauses – almost always upheld as a method of allocating risk (but see ALCOA)
b. Frustration

i. Common Law
1. RULE: When an event that was neither anticipated nor caused by the parties, and risk not allocated to either party, destroys the object or purpose of the contract, thus destroying the value of performance, the parties are excused from performance [Chase]
2. If a principal purpose was substantially frustrated w/o his fault, by occurrence/non-occurrence of an event that was a basic assumption, the duties to render performance are discharged unless risk is somehow allocated [§ 265]
a. NOTE: performance still possible but value has been destroyed

VIII. GOOD FAITH
a. General
i. RULE: Each K has an implied duty of good faith that one will not do anything to prevent the other from performing his part [Iron Trade, § 205,  1-201(20)]
1. Exercising authority for a purpose not contemplated by the other party may show bad faith [Best v. US National]
ii. Good faith is often in terms of purpose and the faithfulness to the agreed purpose and justified expectations of the other party

b. Best Efforts

i. Not merely good faith

ii. May even entail sustaining a loss if best efforts is agreed to [Bloor]
IX. SUBSTANTIAL PERFORMANCE

a. General

i. Common Law
1. RULE: Substantial performance is a good faith performance of the essential terms of the K [Jacob & Youngs]
a. Eliminates trivial deviations & non-performances

b. More leniency to the unintentional deviation

2. RULE: Condition to the K is that there will be no uncured, material failure [§ 237]
a. I.E. Every K implies a condition of substantial performance

3. DAMAGES: If cost of performance is grossly out of proportion, then the value will be the diminution in value [Jacobs & Young]
a. NOTE: damages determined under K value, instead of nullifying K and using quantum meruit
4. Material Breach: [§ 241]
a. Deprivation of benefit

b. Adequate compensation

c. Extent of forfeiture

d. Likelihood that cure will be made

e. Extent of conformance w/good faith & fair dealing

ii. UCC – Perfect Tender
1. RULE: Subject to some restrictions, the UCC requires perfect-tender of conforming goods [§ 2-601]
a. Seller can replace goods that are rightfully rejected [§ 2-508]
i. Ability to Cure
iii. UCC – Modes of Acceptance/Rejection
1. Acceptance may be made by failure to reject [§ 2-606]
2. Buyer may revoke acceptance ( treated as rejection [§ 2-608]
a. Defect must substantially impair the value

3. Installment Contracts delivers goods in separate lots, and can reject installments that have defects substantially impairing value [§ 2-612]
4. Rejection must follow guidelines [§ 2-602]
iv. UCC – Damages
1. Acceptance ( § 2-714 (Breach of Warranty)

2. Rejection ( § 2-712, § 2-713 (Cover/Non-Delivery)

X. CONDITIONS

a. General

i. Non-occurrence of a condition removes duty to perform ( no breach

ii. Precedent:  Event must occur BEFORE duty exists

iii. Subsequent:  Duty is removed AFTER event occurs

iv. Ambiguity = promise and not a condition [Howard]
b. Express
i. RULE: Express conditions are those expressed in the K [§ 226]
1. Doubtful language = promise or Constructive Condition [Oppenheimer]
ii. Performance:  Express Conditions must literally, and not substantially be performed

c. Constructive

i. RULE: Constructive conditions are those that are not express, but are added by the court for fairness  [§ 226]
ii. Performance:  Constructive conditions may be substantially performed

d. Finding a Condition [§ 227]

i. Avoid forfeiture unless w/i control or assumed risk
ii. Tries to make it a duty/promise rather than a condition
XI. ORDER OF PERFORMANCE

a. General
i. If A’s performance is to precede B, then A’s substantial performance is a condition to B’s performance

b. When Performance is Due
i. If the whole performance can be due at once, it will be unless language or circumstance say otherwise [§ 233]
ii. Where only one party’s performance requires a period of time, his performance is due at an earlier time, unless otherwise indicated [§ 234]
c. Installments & Divisibility
i. Where part of performance is due, and other can so apportion a comparable performance, it is also due at that time unless otherwise indicated [§ 233]
d. Simultaneous Performance

i. Where performance can be exchanged simultaneously, they are unless otherwise indicated [§ 234]
ii. If performance is simultaneous, a party must do something (condition is to tender performance) to put the other in default [§ 238]
e. UCC

i. Tender for delivery is a condition to acceptance & payment [§ 2-507]
ii. Tender of payment is a condition to delivery [§ 2-511]
XII. ABILITY TO PERFORM

a. Ready Willing & Able
i. RULE: One cannot put the other in default unless he was ready, able, & willing to perform and has manifested this by offer to perform [Kanavos, § 238]
XIII. MATERIAL BREACH

a. General
i. RULE: It is a condition that there be no uncured material breach of a K [§ 237]
ii. RULE: Refusal to perform justified if there is a material breach of precedent performance [KG Construction]
1. BUT, initial party is not justified in ceasing performance

b. What’s Material

i. Factors to consider include [§ 241]
1. Deprivation of benefit

2. Adequate compensation

3. Extent of forfeiture

4. Likelihood that cure will be made

5. Extent of conformance w/good faith & fair dealing

c. Discharges others Duties?
i. Consider §§ 237, 238, 241, and:

1. Extent that delay hinders substitute arrangements

2. Extent to which performance is provided in K, despite no specific deadline
d. Time to Cure

i. Appears to offer a time to cure by considering §§ 237, 241
XIV. ANTICIPATORY BREACH

a. General
i. RULE:  A definite & unequivocal refusal to perform the K (word or conduct), before the date that performance is required, is still a breach and party is immediately liable for resulting damages, where the declaration places the ( in a position where he is prejudiced by putting faith in the anticipated breach [Wholesale Sand]
ii. RULE:  An anticipatory repudiation relieves the other from an obligation to perform…is a non-fulfilled, implied condition that the parties will perform [Hochster]
iii. RULE: Conditioning performance on a demand to which a party has no right, if definite, will be an anticipatory breach

iv. RULE:  Non-breaching party must show that was willing & able to perform [Record Club]
b. Common Law

i. Anticipatory Breach = Repudiation & occurs when: [§ 250]
1. Voluntary statement that party will breach; or

2. Voluntary affirmative act which renders party apparently unable to perform

ii. Failure to Give Assurance of Performance may be a repudiation if: [§ 251]
1. Reasonable grounds exist for party to question ability to perform, injured party demands assurance and may suspend performance

iii. Claim for Damages allowed, and duty to perform is removed when party repudiates a duty [§ 253]
iv. No Damages for repudiation if the party would have not been able to perform, or due to commercial impracticability, or frustration [§ 254]
v. Valid Retractions of a repudiation come before a material change of position or an indication by the injured party to the other that he considers it final [§ 256]
c. UCC

i. Assurance of Performance may be requested when you have a reasonable doubt as to performance [§ 2-609]
ii. Prior repudiation which substantially impairs value, & injured party may:             [§ 2-610]
1. Wait for performance for a commercially reasonable time; or

a. NOTE: obligated to act under 2 (mitigate) after a commercially reasonable time [Oloffson]
2. Resort to any remedy for breach; 

a. NOTE: Buyer can follow § 2-711 to § 2-713

i. Time learned of breach = time of repudiation

3. Can suspend own performance

iii. Retraction of anticipatory breach valid until: [§ 2-611]
1. Next performance is due, unless injured has changed position, cancelled, or indicated it is final

XV. 3RD PARTY BENEFICIARIES
a. General

i. RULE: An intended beneficiary may enforce the duty in a K [§ 304]
ii. RULE: An unintended beneficiary cannot enforce the K [§ 315]
b. Intended Beneficiary
i. RULE: An intended beneficiary is one that the parties intended to benefit, and:   [§ 302]
1. Performance will satisfy a monetary debt of promisee to beneficiary; or
2. Circumstance indicates promisee intends to give the beneficiary the benefit of the performance

c. Unintended Beneficiary

i. Anyone who will benefit from a K and is not an Intended beneficiary [§ 302]
d. UCC

i. Warranties extend to more than the specific purchaser [§ 2-318]
UCC § 1-103 – Common law supplements the UCC
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