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	Contract Basics


A. Four Basic Contract Questions:
a. Is there a contract?

b. What does the contract consist of?

c. Is there a breach of the contract?

d. What are the damages/remedies available to the non-breaching party?

B. What law governs?
a. Universal Commercial Code 2-105
i. Verbatim:

1. Goods means all things (including specially manufactured goods) which are movable at the time of identification to the contract for sale other than money in which the price is to be paid, investment securities (Art. 8) and things in action.  “Goods” also includes the unborn young of animals and growing crops and other identified things attached to realty as described in the section on goods to be served from realty (Section 2-107)

2. Goods must be both existing and identified before any interest in them can pass.  Goods which are not both existing and identified are “future” goods.  A purported present sale of future goods or any interest therein operates as a contract to sell. 

3. There may be a sale of part interest in existing identified goods.  

4. An undivided share in an identified bulk of fungible goods is sufficiently identified to be sold although the quantity of the bulk is not determined.  Any agreed proportion of such a bulk or any quantity thereof agreed upon by number, weigh or other measure may to the extent of the seller’s interest in the bulk be sold to the buyer who then becomes an owner in common. 

5. “Lot” means a parcel or a single article which is the subject matter of a separate sale or delivery, whether or not it is sufficient to perform the contract.  

6. “Commercial unit” means such a unit of goods as by commercial usage is a single whole for purposes of sale and division of which materially impairs its character or value on the market or in use.  A commercial unit may be a single article (as a machine) or a set of articles (as a suite of furniture or an assortment of sizes) or a quantity (as a bale, gross or carload) or ay other unit treated in use or in the relevant market as a single whole.  
ii. Paraphrased: Applies to goods which are moveable.  Includes unborn animals and growing crops.
1. no securities/money

2. no real estate

3. no leases

4. insurance contracts

5. suretyship transactions

6. bankruptcy

b. UCC 1-103-Supplementing General Principles of Law
i. Verbatim:

1. Unless displaced by the particular provisions of this Act, the principles of law and equity, including the law merchant and the law relative to capacity to contract, principal and agent, estoppel, fraud, misrepresentation, duress, coercion, mistake, bankruptcy, or other validating or invaliding cause shall supplement its provision.

ii.   Paraphrased:

1. If not in this act, use the common law (unless displaced by this law).
c. Notes on UCC:

1. Enacted by 49 states and District of Columbia (Louisiana has adopted most of it).  

2. Predominant Factor Test for Hybrid Contracts-(Pittsley v. Houser) To determine if the UCC applies determine what is the purpose or thrust of the contract (good incidentally involved with service or transaction of a sale with labor incidentally involved. 
d. Case Law
e. Restatements-
i. Published by American Law Institute (lawyers, judges and legal academics.  It is not rules of law, the experts state laws and try to summarize them—persuasive authority.  
	Donative Promises


Rule: Donative Promises (the promise to make a gift) are not enforceable because there no consideration, and therefore, no bargain.  A contract requires a bargain. [if there was reliance causing detriment though, can argue promissory estoppel]
A. Sources of Authority
a. Dougherty v. Salt-

i. Facts: boy receives promissory note from aunt for $3,000.  When aunt dies, sues for $3,000.

ii. Holding: Not enforceable because there was no bargain, because there was no consideration.  There must be consideration from both parties in order for a contract to be enforceable.  

b. Kirksey v. Kirksey-
i. Facts: Brother in law promises his sister-in-law if she comes down, he will give her place to live.  She leaves land and moves. Sues. 
ii. Holding: Majority opinion says it is a donative promise, but dissent says that her reliance should be consideration.  
c. Restatement 1-Defintion of Contract
i. Verbatim: 
1. A contract is a promise or set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty.
ii. Paraphrased:
1. Contract=promise which is a legal duty with remedy recognized by law (not all promises are contracts)
d. Restatement 17-What is required for a contract?
i. Verbatim: 

1. Except as stated in subsection 2, the formation of a contract requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration.  

2. Whether or not there is a bargain, a contract may be formed under special rules applicable to formal contracts or under rules stated in section 82-94.  

ii. Paraphrased: 

1. Contract requires a bargain

2. Bargain requires mutual assent + consideration

3. If no bargain, special rules for Section 82-94 (promises to pay debts barred by statue of limitation, bankruptcy, promise to perform voidable duty, if promise for a benefit received, option contracts, guaranty, modification, promissory estoppel)

e. Restatement 71-What is consideration?
i. Verbatim: 

1. To constitute consideration, a performance or return promise must be bargained for.

2. A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promise in exchange for that promise. 

3. The performance may consist of

a. An act other than a promise

b. A forbearance

c. Creation, modification or destruction of a legal relation. 

4. The performance or return promise may be given to the promisor or to some other person.  It may be given by the promise or by some other person.  

ii. Paraphrased: Consideration must be bargained for.  It requires a benefit or a detriment from promisor and promisee.  
f. Restatement 79-Adequacy of Consideration
i. Verbatim: 

1. If the requirement of consideration is met, there is no additional requirement of

a. A gain, advantage, or benefit to the promisor or a loss, disadvantage, or detriment to the promise; or

b. Equivalence in the values exchanged; or

c. Mutuality of obligation

ii. Paraphrased: 

1. As long as there is consideration, the courts do not determine if the consideration was adequate; the parties determine that (ex. Batsakis v. Demotsis-$25 for $2,000)

B. Notes about Donative Promises
a. ** Conditional Bargains enforceable, but Conditional Donative promises are NOT enforceable. 
i. Conditional Bargain-if you mow my lawn, I will pay you $20.

ii. Conditional Donative Promise-if you pick out a car under 15k, I will buy it for you.  (Kirksey v. Kirksey, if you come see me, I will give you a place to live)

b. The law does not enforce all promises—legal obligations, not moral ones.   
c. You must have CONSIDERATION to enforce a promise (unless one of the few exceptions in 82-94).  
d. There are exceptions: promissory estoppel (if Charley relied on promise and went to college taking out debt; Rest. 90)

e. Law believes a bargain is essential because if you benefit from something you should pay for it (donative gift, no benefit to pay for)

f. Now, EXECUTED gift can be enforced (if you give to trustee, deed it in your will, actually give it to person).  

g. Only not enforceable when gift has not yet been GIVEN.  

h. Why aren’t these enforced: 

i. No consideration

ii. Very hard to prove gift promises (their word against mine)

iii. Person may not really think through giving gift, and may not be able to later give—usually emotional element involved.  
	Element of Form in Contracts


Consideration must not just be there in form, but substance.  It should be a genuine bargain.
Rule: Nominal Consideration does NOT make a contract enforceable because there is no real bargain and bargains are required for a contract to be enforceable.  Bargain requires not just form but substance.    
A. Sources of Authority
a. Schnell v. Nell
i. Facts-Wife dies and she promised in will to give $200 to three men; however, will is invalid and she doesn’t have money.  Husband promises to give $200 anyways because he wife was loving/helped him get property.  They give him one cent and promise not to sue for money under wife’s will.  Stops and then men sue.

ii. Holding- This promise is not enforceable because there is no consideration. 1) Wife’s love already gotten, not exchanged for action.  2) One cent is nominal consideration, doesn’t count.  Plus, didn’t even pay it. 3) Promise not to sue-claim has no legal basis.  
iii. Payment not made-If payment was not in fact made, may be taken as evidence that there was no bargain.
b. Restatement 71 (2)-Consideration Requires a Bargain
i. Verbatim: 

1. A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promise in exchange for that promise. 

ii. Paraphrased: 
1. Consideration must be bargained for.  It requires a benefit or a detriment from promisor and promise that is SOUGHT from each party.  Therefore, nominal consideration is not really sought, so no real bargain.  **Each party views what he/she gives up as the value of what he/she gets.  Must have substance, not just form of consideration.   

Rule: Past Consideration is not valid consideration and will not enforce a contract because it is not bargained for.

A. Sources of Authority
a. Schnell v. Nell
i. Facts-Wife dies and she promised in will to give $200 to three men; however, will is invalid and she doesn’t have money.  Husband promises to give $200 anyways because his wife was loving/helped him get property.  They give him one cent and promise not to sue for money under wife’s will.  Stops and then men sue.

ii. Holding- This promise is not enforceable because there is no consideration. 1) Wife’s love already gotten, not exchanged for action.  2) One cent is nominal consideration, doesn’t count.  Plus, didn’t even pay it. 3) Promise not to sue-claim has no legal basis.  

b. Restatement 71 (2)-Consideration Requires a Bargain
i. Verbatim: 

1. A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promise in exchange for that promise. 

ii. Paraphrased: 

1. Consideration must be bargained for.  It requires a benefit or a detriment from promisor and promise that is SOUGHT from each party.  Therefore, nominal consideration is not really sought, so no real bargain.  **Each party views what he/she gives up as the value of what he/she gets.  Must have substance, not just form of consideration.   

Rule: If the consideration is big enough to suggest that there was a bargain, the fact that is it “inadequate” is irrelevant. 

A. Sources of Authority
a. Restatement 79-Adequacy of Consideration
i. Verbatim: 

1. If the requirement of consideration is met, there is no additional requirement of

a. A gain, advantage, or benefit to the promisor or a loss, disadvantage, or detriment to the promise; or

b. Equivalence in the values exchanged; or

c. Mutuality of obligation

ii. Paraphrased: 

1. As long as there is consideration, the courts do not determine if the consideration was adequate; the parties determine that (ex. Batsakis v. Demotsis-$25 for $2,000)

Rule: EXCEPTION-Nominal Consideration is allowed in Option Contracts. 
A. Sources of Authority
a. Restatement 87-Option Contract
i. Verbatim: 

1. An offer is binding as an option contract if it 

a. Is in writing and signed by the offerer, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time; or

b. Is made irrevocable by statute

2. An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.  

ii. Paraphrased:
1.  Nominal consideration is allowed in option contracts (I’ll give you $100 to let me have 5 days to decide to buy car).  It is allowed because there is consideration in the future transaction. (needs to be paid though) 

Rule: EXCEPTION-Nominal Consideration is allowed in Guarantees (where one assumes responsibility of pay another’s debt). 

A. Sources of Authority
a. Restatement 88-Guaranty
i. Verbatim: 

1. A promise to be surety for the performance of a contractual obligation, made to the oblige, is binding if

a. The promise is in writing and signed by the promisor and recites a purported consideration; or

b. The promise is made binding by statute; or

c. The promisor should reasonably expect the promise to induce action or forbearance of a substantial character on the part of the promise or a third person, and the promise does induce such action or forbearance

ii. Paraphrased: 

1. Guaranty nominal consideration is allowed (nominal consideration needs to be paid though).
B. Notes on Form of Contracts-The Necessity of Consideration in SUBSTANCE

a. The form of a contract is NOT enough, must have element in substance too.  
b. Seals-

i. Used to make a contract enforceable in England (even w/o consideration)

ii. Today, seals do not make contract enforceable—need substance of consideration.  

c. Will not enforce moral obligations, only legal ones.  

	Reliance


Reliance can be substituted for consideration to make a promise enforceable. 
PROMISSORY ESTOPPEL
Rule: Promises which are relied on and in that reliance cause a detriment to party are enforced.  The reliance is considered consideration.  However, 99% of the time the damages are only for the cost of relying on promise (reliance damages).  [Estopped-stops argument no consideration]
A. Sources of Authority
a. Feinburg v. Pfeiffer Co.
i. Facts: Worked for 39 years at company (on at-will contract), promised $200 month by board if she retired.  Told she could retire at any time, retires two years later.  They stop paying. 
ii. Holding: She suffered the detriment of no longer being able to find another job in relying on the promise.  Therefore, detriment in reliance substitutes for lack of consideration (creates an implied promise = consideration).  
b. Hayes v. Plantations Steel Co.
i. Facts: Hayes worked at company, was 65 and decided to retire.  Week before left, told that company would “take care of him.” Payments stopped. 
ii. Holding: Not enforceable, detriment not caused by reliance on promise.  Was going to retire anyway.  
c. D & G Stout v. Bacardi Imports
i. Facts: D & G must sell or downsize.  If they can keep Bacardi/Hiram Walker can stay in business.  Offer to sell, but Bacardi promises they will stay with D & G (at-will K).  D & G turns down offer to sell, Bacardi backs out.  D & G can no longer sell for as much.  
ii. Holding: Enforced, damages difference between sell price before and after breach. 
d. Walters v. Marathon Oil Co.
i. Facts:  Couple wants to start gas station and talk to Marathon.  Based on promises, by service station.  Marathon then says they no longer will give out franchises.  Couple Sue.
ii. Holding: Enforced, damages for lost opportunity cost to invest elsewhere.  
e. Kirksey v. Kirksey-
i. Facts: Brother in law promises his sister-in-law if she comes down, he will give her place to live.  She leaves land and moves. Sues. 
ii. Holding: Majority opinion says it is a donative promise, but dissent says that her reliance should be consideration.  
f. Grouse v. Group Health Plan
i. Facts: Applied for a job with Group Health.  They called and offered him and job and then called back to make sure he had put in his 2 week notice.  Then he turned down another job in the meantime.  Grouse said they needed references (could not get one for him) and then hired someone else.  Sued.
ii. Holding:  Truly, this was an illusory promise (at will contract-neither was bound).  But he relied on the promise and suffered a detriment, and should get reliance damages. 
g. Restatement 90-Promissory Estoppel
i. Verbatim: 
1. A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promise or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of that promise.  The remedy granted for the breach may be limited as justice requires. 
2. A charitable subscription or a marriage settlement is binding under Subsection (1) without proof the promise induced action or forbearance.  
ii. Paraphrase: ****FOUR ELEMENTS****
1. Promise
2. Justifiable Reliance (forseen by promisor that promise would rely; P must actually rely on promise)
3. Detriment (**which is caused by your reliance on promise—can be opportunity cost)
4. Must do justice required (only way to avoid injustice)
B. Possible Applications of Promissory Estoppel: 

a. Promises to make a gift

i. If promise relies on the promise to give a gift (i.e. Charley goes to college after aunt promises to give him money).

b. Charitable Contribution

i. If they rely on promise and causes detriment (sometimes watered down for charities)
c. Gratuitous Bailment and Agencies

i. If one promises to take care of another’s property (gratuitous bailment) or promises to carry out an act as another’s agent (gratuitous agent), liable if doesn’t perform at all and creates detriment. 

d. Promise of a Job

i. If promises at-will job and revokes before work starts (value of job quit, moving expenses, etc—cost of trying to perform K)

C. Note on Promissory Estoppel Damages: 

a. Usually gets cost of performing/preparing to perform (reliance damages) 
b. In rare situation, might get expectancy (look at working of Restatement: “limited as justice requires”)

ESTOPPEL EN PAIS

Rule: If a statement of fact was made and party has forseeably relied upon that statement, the other party is “estopped” from denying the truth of the statement. (Promissory Estoppel-promise v. Estoppel en Pais-misrepresentation of facts)
A. Sources of Authority 

i. Paraphrased: ****FOUR ELEMENTS****

1. Misrepresented Fact

2. Justifiably relied on fact

3. reliance on fact caused detriment

4. justice intervenes

	Value of Consideration


Rule: Consideration is a benefit to the promisor or a detriment to the promisee that is bargained for.  The consideration does not have to benefit the promisor as long as it is a detriment to the promisee (even if benefits ultimately promisee, didn’t HAVE to do).  
A. Source of Authority
a. Hamer v. Sidway
i. Facts: Uncle promises to pay nephew 5,000 if he did not drink, swear or play cards until the age 21.  Nephew holds up his end of the bargain, but executor of uncle’s estate doesn’t want to pay.  Sues.
ii. Holding: Contract upheld, waiving a legal right is consideration.  It doesn’t matter if it is beneficial to the promisee as well.  It doesn’t matter if promisor benefits, promisee gave up legal right.  Contracts limit the freedom of voluntary choice in the future.     

b. Davies v. Martel Laboratory Services, Inc.
i. Facts: Woman told that if she got an MBA and went to President Council meeting (which they paid half of) she could become VP.  However, one year later they fired her. 

ii. Holding: Contract upheld, giving up time to do MBA was a detriment, did not have to do it (or go to meeting).  Consideration bargained for, contract can be enforced.   

c. Restatement 71
i. Verbatim: 

1. To constitute consideration, performance or a return promise must be bargained for. 

2. A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promise in exchange for that promise. 

3. The performance may consist of

a. An act other than a promise, or

b. A forbearance, or

c. The creation, modification or destruction of a legal relation.

4. The performance or return promise may be given to the promisor or to some other person.  It may be given by the promise in exchange for that promise.  

ii. Paraphrased: 

1. Giving up a legal right is a detriment to the promisee and as long as it is bargained for, it is considered consideration. 
d. Restatement 72
i. Verbatim:

1. Except in 73 and 74, any performance which is bargained for is consideration.

ii. Paraphrased:

1. Unless one promises to perform a pre-existing legal duty or forfeit a legal claim that is not legally valid, any performance which is bargained for is consideration. 
Rule: If the consideration is big enough to suggest that there was a bargain, the fact that is it “inadequate” is irrelevant. 

B. Sources of Authority
a. Hancock Bank and Trust Co. v. Shell Oil Co.
i. Facts: Shell Oil had a lease for 15 years they could extend and terminate with 90 days notice.  The landlord lost the building and bank takes over.  Bank says that the contract should be void because of public policy—not a fair contract. 

ii. Holding: Court says is enforceable.  Will not refuse to enforce contract because it is a bad/uneven bargain.  

b. Batsakis v. Demotsis
i. Facts: In Greece during WWII, a woman got $25 to sign a promissory note that she owed a man $2000.  She claims that it is unfair and should not be enforced. 

ii. Holding: Upholds contract, as long as there is consideration, the court will not evaluate if it is adequate as long as it is not nominal.  

c. Harris v. Time, Inc. 
i. Facts: Got a letter from Time magazine saying, “I’ll give you this watch for just opening enveloped before Feb. 15, 1985.”  Inside, letter required one to buy subscription to Fortune magazine.  Time says no consideration. 
ii. Holding: Choices were limited—did not have to open letter.  If there is consideration, court won’t rule on adequacy of it (Restatement 79). 
d. Restatement 79-Adequacy of Consideration
i. Verbatim: 

1. If the requirement of consideration is met, there is no additional requirement of

a. A gain, advantage, or benefit to the promisor or a loss, disadvantage, or detriment to the promise; or

b. Equivalence in the values exchanged; or

c. Mutuality of obligation

ii. Paraphrased: 

1. As long as there is consideration, the courts do not determine if the consideration was adequate; the parties determine that (ex. Batsakis v. Demotsis-$25 for $2,000)

C. Notes on the Adequacy of Consideration
a. Remember, courts will not evaluate inadequacy of consideration as long as it is not nominal and was bargained for—but be careful, if disparity large and NO BARGAIN—not enforceable.  Big disparity may be evidence that it wasn’t really bargained for.  

	Statute of Frauds


Rule: Some promises MUST be in writing in order to be enforced. However, if there is part performance or full performance on one side, then the contract will be enforced.  Also, doesn’t apply if contract already executed
A. Types of Contracts that MUST be in Writing

a. Suretyship

i. A contract to answer for the debt or duty of another.

ii. **Main Purpose Rule-doesn’t need to be in writing if makes suretyship to further his own interest.  

b. Marriage

i. A contract made upon consideration of marriage

ii. If you promise to marry me, I’ll do…

iii. Two mutual promises to marry each other do NOT have to be in writing

iv. Restatement 124-Marriage Promises
1. Verbatim

a. A promise for which all or part of the consideration is either marriage or a promise to marry is within the Statue of Frauds, except in the case of an agreement which consists only of the mutual promises of two persons to marry each other.

c. Land Contract:

i. A contract for the sale of an interest of land (including giving land in wills and exchange for something besides money for land)
ii. True for lease of land (exception leases for 1year only, those can be oral)
iii. Mortgages as a security on a loan

iv. Contracts incidentally related to land do not have to be in writing (build a building; loan for money to buy land)

v. Restatement 127-Definition of Interest in Land
1. Verbatim: 

a. An interest in land within the meaning of the statute is any right, privilege, power or immunity, or combination thereof, which is an interest in land under the law of property and is not “goods” within the UCC. 

vi. Restatement 125-Statue of Frauds Interest in Land
1. Verbatim:

a. A promise to transfer to any person any interest in land is within the Statue of Frauds.

b. A promise to buy any interest in land is within the Statue of Frauds, irrespective of the person to whom the transfer is to be made.

c. When a transfer of an interest in land has been made, a promise to pay the price, if originally within the Statue of Frauds, ceases to be within it unless the promised price is itself in whole or in part of an interest of land.

d. Statues in most states except from the land contract and one-year provisions of the Statue of Frauds short term leases and contracts to lease, usually for a term not longer than one year. 
vii. Some actions can make an oral contract for interest in land enforceable:

1. Land is conveyed (given over)

2. Party to get land relied on promise and took actions that created a detriment (can get reliance damages or specific performance).

d. One Year: 

i. A contract that is incapable of being performed within one year.  If IMPOSSIBLE to perform in a year.
ii. Measured from the making of the contract

1. Example-lifetime employment (not in writing; one could die before year up), goods for $300 delivered over 18 months. TRICKY! 
iii. EXCEPTION-full performance on one side; then doesn’t have to be in writing (even if over one year)

e. UCC-Goods over $500:

i. Contract for the sale of goods for a price of $500 or more.

ii. UCC 2-201(1)
1. Verbatim: 

a. Except for otherwise provided in this section a contract for the sale of goods for the price of $500 or more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed for by the party against whom enforcement is sought or by his authorized agent or broker.  A writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing. 

iii. Exceptions: 

1. Specially Manufactured Goods

a. UCC 2-201(3)(a)
i. Verbatim:

1. if the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller’s business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement
ii. Paraphrased:

1. No writing required if
a. Goods not suitable for sell to others

b. Buyer already made procurements for their manufacture or has started manufacturing goods

2. Party Admits Contract Made

a. If party admits contract made (in pleading, testimony, court) enforceable, but only for amount he/she admits

b. UCC 2-201 (3)(b)
i. Verbatim:

1. If the party against whom enforcement is sought admits in his pleading, testimony or otherwise in court that a contract for sale was made, but the contract is not enforceable under this provision beyond the quantity of goods admitted.

3. Goods accepted and paid for

a. No writing required if payment has been made and accepted for goods

b. UCC 2-201(3)(c)
i. Verbatim:

1. with respect to goods for which payment has been made and accepted or which have been received and accepted.
B. Writing Required
a. Unless stated in statute, any kind of signed document is ok as long as it 1)reasonably identifies subject matter 2)indicates contract made by two parties 3)states with reasonable certainty the essential parts of contract (Restatement 131)
b. Signed, including any symbol to authenticate (Ok, computer printed name, half of a name) 
c. Signature can be on any part of the document—test is whether symbol is signers intention to authenticate in writing.  
i. Restatement 134
1. The signature to a memorandum may be any symbol made or adopted with an intention, actual or apparent, to authenticate the writing as that of the signer.  
d. Must state terms of contract with reasonable adequacy
i. May fail to satisfy Statue of Frauds because it does not correctly state the agreement.—different in UCC!!!! 
1. Restatement 131(c)
a. Verbatim: 
i. States with reasonable certainty the essential terms of the unperformed promises in the contract.  
2. UCC 2-201(1)
a. Verbatim: 
i. “a writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such a writing.”  
	Duress


Deprived of free will
Rule: If there is duress where mutual assent is induced by an improper threat that leaves a person with no choice but to assent to a contract or modification, the court will NOT enforce the contract (or modification).  It is a wrongful act that overcomes the free will of a party. ***Duress must be caused by another party (wrongful act or threat), not YOU.***   DURESS=NO MUTUAL ASSENT
***HOWEVER, threat to break contract itself is not evidence of duress, must show that legal action was not inadequate (Austin v. Loral)


Threats of genuine Duress have: 

a. severe impairment of bargaining power

b. can’t exercise free will

c. damaging consequences if doesn’t agree to modification of K
A. Sources of Authority
a. Chouinard v. Chouinard
i. Facts: Ownership of two brothers and dad in a company.  One of sons running and wants funding, but required to settle ownership issue.  Tells brother and dad, and they want to settle ownership issue, will not promise to not bring up for funding.  Brother settles sells them their ownership then files suit saying duress. 

ii. Holding: Court says no, hard bargaining is not duress.  Situation caused by you not others; duress is caused by other party.  

b. Post v. Jones
i. Facts: Ship crashed into island, other ships came to rescue but they insisted on auction of oil before they took them back to safety.  Got oil at really cheap price.  Owner sues, can’t keep oil at auction price.
ii. Holding: Not a valid contract, other party had no choice but to agree.  Cannot use performance of a public duty to be turned into profit.  
c. Austin Instrument v. Loral
i. Facts: Loral had a contract with navy with a late delivery clause and asked Austin to provide 23 parts for radar sets.  When Austin did not get contract for all 40 parts, said they would stop delivery of parts unless Loral agreed to increase price and give them a contract for all 40 parts.  
ii. Holding:  There was an improper threat that left Loral without another choice (could not get other supplier).  Took away Loral’s free will.  But threat to break contract alone is not duress, but must prove that legal action was not adequate.   
d. Restatement 174-Duress by Physical Compulsion
i. Verbatim: 


1. If conduct that appears to be a manifestation of assent by a party who does not intend to engage in that conduct is physically compelled by duress, the conduct is not effective as a manifestation of assent. 

ii. Paraphrased:

1. If you physically compel someone to assent to contract, not enforced. 

e. Restatement 175-Duress by Threat
i. Verbatim: 

1. If a party’s manifestation of assent is inducted by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim. 

2. If a party’s manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the duress either gives value or relies materially on the transaction.

ii. Paraphrased:

1. improper threat

2. leaves victim with no alternative

3. If caused by a third party, voidable UNLESS other party doesn’t know about it and relies on it.

f. Restatement 176-When is a Threat Improper?
i. Verbatim:

1. a threat is improper if:

a. what is threatened is a crime or a tort, or the threat itself would be a crime or tort if it resulted in obtaining property

b. what is threatened is a criminal prosecution

c. what is threatened is the use of civil process and the threat is made in bad faith, or

d. the threat is a breach of a duty of good faith and fair dealing under a contract with the recipient

2. a threat is improper if the resulting exchange is not on fair terms 
a. the threatened act would harm the recipient and would not significantly benefit the party making the threat

b. the effectiveness of the threat inducing the manifestation of assent is significantly increased by prior unfair dealing by the party making the threat; or

c. what is threatened is otherwise a use of power for illegitimate ends

ii. Paraphrased: 
1. Threat is improper if 
a. Threaten crime/tort

b. Wrongful taking/keeping of a party’s property (or threats to do it)

c. Threaten criminal prosecution

d. Threaten to sue you in bad faith

e. **breach of good faith and fair dealing( very broad, lots of power to courts

i. Threatens to breach contract (often happens with modifications—modify or I’ll breach)

2. If exchange is not on fair terms 
a. Act would harm recipient and not benefit party making threat 
b. Threat effective because party was unfair before
c. Threats use of power for illegitimate ends
B. Notes on Duress
a. Duress is use lightly, if not, there is a danger in the courts policing the market. 
i. Courts will not enforce contracts where mutual assent was gotten by duress HOWEVER
ii. Will enforce if it is just a bad bargain (example –hard line of Batsakis v. Demotsis)
b. Desperate Traveler-driving in desert, wrecks car and is hurt.  Die if not rescued soon, and someone comes alone and asks for 100,000 to save him.  Usually would be enforceable (MA + bargain), but use duress—well, no wrongful act or threat from promisee…
c. Keep in mind that threat/act can be legal, but if they take away free choice, not allowed (example-on night before case, pay me double or I will not represent you, legal right to not represent, but duress).  
d. New York General Business Law 396
i. In abnormal circumstances with products that are vital to people’s health and safety cannot sell at unconscionably excessive price (hurricane-water)

ii. Why duress? No choice but to assent to contract.  
	Unconscionability


Rule: Unconscionable contracts will not be enforced.  Unconscionable contracts are contracts that so one-sided, so unfair, that a court as a matter of judicial policy should refuse to endorse it.  Can be procedurally unconscionable (enter contract without any meaningful choice) or substantively unconscionable (contract itself one-sided).  Usually for consumers, rare to get if a business.  Substantive unconscionability alone enough (not sure if just procedural—usually go hand in hand). 
d. Procedurally Unconscionable-enter contract without any meaningful choice (process to get contract)

i. Example-clauses tucked away in fine print

ii. High pressure salespeople

iii. Industries with few players all with same unfair clauses which defeat bargaining

e. Substantively Unconscionability-contract or clause is unfair and one sided (contract itself)

i. Excessive prices

ii. Unfairly limits buyer’s remedies (no consequential damages for injury; employee must arbitrate claims)

A. Sources of Authority
a. Williams v. Walker Thomas Furniture
i. Facts: Furniture company kept all accounts open until you paid off ALL debts.  If defaulted on payment, could take everything (even things you technically paid in full for).  P bought stereo and defaulted; they took everything.  Parties buying are very poor.

ii. Holding: Contract not enforceable because unconscionable.  Unconscionable when no meaningful choice, one-sided. (dissent-be careful about interfering too much with contracts)
b. Maxwell v. Fidelity Financial Services, Inc.
i. Facts: Bought solar water heater from traveling salesperson that doesn’t ever work.  Has to borrow to buy and then borrows more.  Says contract unconscionable.  Not wealthy.
ii. Holding: Not enforced, both procedural and substantively unconscionable—substantive unconscionability alone enough (not sure about just procedural)(P-could foreclose on house, S-excessive cost of water heater).    

c. UCC 2-302-Unconscionability
i. Verbatim:

1. If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contact, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result. 
2. When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination. 

ii. Paraphrased: 

1. Basic Test-whether in light of general commercial background and the commercial needs of the particular trade or case, the clauses involved are so one-sided as to be unconscionable under the circumstances existing at the time of the making of the contract. 

2. Unconscionable=not enforced

3. May not enforce entire thing, or just unconscionable clause

d. Restatement 208
i. Verbatim:

1. If a contract or term thereof is unconscionable at the time the contract is made a court may refuse to enforce the contract, or may enforce the remainder of the contract without the unconscionable term, or may so limit the application of any unconscionable term as to avoid any unconscionable result. 

ii. Paraphrased:

1. Won’t enforce unconscionable contract (may just not enforce unconscionable term).

B. Notes on Unconscionability
a. Uniform Consumer Credit Code 5.108
i. Can refuse to enforce consumer credit transaction if any part is unconscionable.  
b. Federal Trade Commission Regulations-Door to Door Sales
i. Must give receipt/contract in language used in sale
ii. Required to have notice of cancellation
iii. Must also say that they have a right to cancel
c. Remedies for Unconscionable Contract
i. Refuse to enforce clause, but enforce rest of contract (most likely)
ii. Reform contract to make reasonable price
iii. Refuse to enforce entire contract
	Mutuality


Rule: When one party of the contract is not bound there is no mutuality, and thus the contract has no consideration.   Not bound if performance is conditioned entirely on the will, wish or want of the buyer (ex: agreement to purchase all that the manufacturer decides to sell at a specified price—manufacturer not bound, doesn’t have to act) *However, they only need to be bound a little bit—the court will not judge the adequacy of consideration (Restatement 79)
a. Enforceable on Mutuality-agreement to sell on one side, and an agreement to purchase on the other.

b. Void for want of mutuality-where there is an obligation to sell, but no obligation to purchase, or vice versa, there is no mutuality. 

Condition Precedent
Rule: A contract can be valid if there is a promise that the promisor need only perform if a specified condition occurs is a real commitment because the promisor has limited his future options.  It is not illusory and constitutes valid consideration.  

A contract can be valid if conditioned upon the happening of an event, even though the event may depend upon the will of the party, who afterwards seeks to avoid its obligation.

Two types of conditions:

a. Condition Precedent-a party is not under duty to perform unless and until some state of events occurs or fails to occur.  

b. Condition Antecedent-Performance of the duty creates a condition that must be followed.

Condition issues:

a. A condition that allows one party to cancel at any time is not enforceable for want of mutuality.

b. Inadequacy of consideration cannot void a contract (Restatement 79)

A. Sources of Authority 

a. Scott v. Moragues Lumber Co.
i. Facts: K with promise to ship cargo when bought ship.  Then bought ship and chartered another person’s cargo.  Sued for breach of K. D said was an illusory promise. 
ii. Holding: Enforceable, not illusory.  Gave up right to buy ship and charter to someone else.  Once bought ship, limited options.  Did limit his options, therefore, not illusory.  
b. Restatement 76
i. Verbatim: 

1. A conditional promise is not consideration if the promisor knows at the time of making the promise that the condition cannot occur. 

2. A promise conditional on a performance by the promisor is a promise of alternative performances within Rest. 77 unless occurrence of the condition is also promised.  
ii. Paraphrased:

1. Not consideration is one knows when making promise condition cannot occur 

ILLUSORY PROMISES
Rule:  In an illusory promise, there is a statement which appears to be promising something, but which in fact, does not commit the promisor to do anything at all (doesn’t limit their choices).  These have no consideration and are not enforceable.  
A. Examples

i. At will employment K

ii. Clause can cancel at any time “as long as I want”
iii. Buy as much as they want “as much as I want”
B. Exceptions

i. Satisfaction clauses are not illusory.  
ii. Exclusive dealings contracts are not illusory (implied promise)
A. Source of Authority

1. Wickham & Burton Coal Co. v. Farmers’ Lumber Co.
a. Facts: K to give D all coal he wanted to purchase from P at fixed price.  Coal prices go up, stop selling at fixed price.
b. Holding: Not enforceable, illusory contract.  D has not bound self, does not limit choices.  Does not have to buy.  
2. Miami Coca-Cola Bottling Co. v. Orange Crush Co. 
a. Facts: Orange Crush agrees to let Coca-Cola licence product; however, Coca-Cola can cancel at any time. 
b. Holding: Contracts where one party can cancel at any time is illusory, party not limiting their choices.  
3. Lindner v. Mid-Continent Petroleum Corp.
a. Facts: There was a contract to lease a gas station for three years, but could terminate at any time with ten days notice.  Linder said lease wasn’t valid because it was illusory.  
b. Holding: Contract is not illusory, it does limit the choices of the promise, because still has to pay rent for ten days.  Only has to be bound, even if only bound a little bit (10 days rent). 
4.  Gurfein v. Werbelovsky
a. Facts: There was a contract for the sale of five cases of plate glass to be shipped within three months from date.  The buyer had the option to cancel the order before shipment.  Seller’s said promise was illusory and not enforceable. 
b. Holding: The promise is NOT illusory, it did limit the choices of the buyer because the goods could have been shipped immediately which would have limited the choices of the buyer.  
5. Mattei v. Hopper-Satisfaction Clauses
a. Facts: There is a contract to sell land for 57k, contract has a clause where buyer gives $1,000 and gets 120 days to examine and decide whether to go through.  Seller says contract is illusory—doesn’t limit choices of buyer.  
b. Holding: Contract upheld as not illusory, with satisfaction clauses, promisor has a duty to exercise his judgment in good faith, and the good faith is adequate consideration.   
6. Harris v. Time, Inc. 
a. Facts: Got a letter from Time magazine saying, “I’ll give you this watch for just opening enveloped before Feb. 15, 1985.”  Inside, letter required one to buy subscription to Fortune magazine.  Time says no consideration. 
b. Holding: Choices were limited—did not have to open letter.  If there is consideration, court won’t rule on adequacy of it (Restatement 79). 
7. Restatement 77
a. Verbatim: 
i. A promise or apparent promise is not consideration if by its terms the promisor or purported promisor reserves a choice of alternative performances unless
1. (a)each of the alternative performances would have been consideration if it alone had been bargained for; or
2. (b)one of the alternative performances would have been consideration and there is or appears to the parties to be a substantial possibility that before the promisor exercises his choice events may eliminate the alternatives which would not have been consideration. 
b. Paraphrased:
i. No consideration if party does not limit their choices
1. (a) unless alternative would have been consideration if bargained for alone
2. (b) if limits choices at all, is enforceable (court will not evaluate amount bound, just have to be bound)
Rule: Exclusive dealings contracts are enforceable.  
B. Implied Promises/Exclusive Dealings Contracts
1. Wood v. Lucy, Lady Duff-Gordon
a. Facts: There is a contract where one party give the exclusive right to use her name on clothing, and the other party will place her endorsements on designs, put them on sale and license others to market them.  Then she gets ½ of profits from contracts.  She was specifically not supposed to give her name to other products.  She did and he sued.  She claims it is not enforceable because it is illusory. 
b. Holding: Here, there is an implied promise.  If he didn’t act, he would not receive the consideration (1/2 profits).    
2. UCC 2-306-Must use good faith in exclusive dealings
a. Verbatim: 

i. A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded. 
ii. A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.  
b. Paraphrased:
i. Output requirements allowed as long as not disproportionate to estimate
ii. Exclusive dealings impose an obligation on seller to use best efforts to supply goods and buyers best effort to promote.  
	Pre-Existing Legal Duties


Rule: There is no detriment, and therefore no consideration, if one promises to do something he/she is already legally obliged to do or forbears in doing something he/she is not legally entitled to do.  
Legal Duty Test: 

1. What is the duty (legal/contractual)?

2. Does the promise go outside the initial duty? Changed it any way?  If so, is valid consideration.  If not, no detriment, no consideration, not enforceable.  
**Modern Courts will whittle away at this rule by allowing modifications without consideration.  
a. Sources of Authority
a. Slattery v. Wells Fargo
i. Facts: Was a polygraph operator who was running a polygraph on the criminal about a separate crime.  During that polygraph, he admitted to shooting a Wells Fargo agent.  There was a 25,000 reward for evidence which would catch criminal.  Tried to collect reward, Wells Fargo says no, sued. 
ii. Holding: Not enforceable, no consideration because he had a pre-existing legal duty to provide all of that information to his employer.  
b. Denney v. Reppert
i. Facts: There was a bank robbery and there was a $1500 reward.  Four police officers came forward to collect reward.
ii. Holding: Those police officers who were on duty and it was in there jurisdiction could not get the reward because it was a pre-existing legal duty of their employment.  But the police officer who was out of his jurisdiction could claim because it was NOT part of a pre-existing legal duty.  
c. Lingenfelder v. Wainwright Brewery Co. 
i. Facts: Contract to build and design buildings, and supervise the erection of the buildings.  Putting machines in building not part of contract.  Use another company for refrigeration plant, and then other party upset and refused to continue with contract unless got 5% of refrigeration building contract.  Resumes, then they refuse to pay 5%. 
ii. Holding: Had a pre-existing legal duty to perform the activity under contract, no consideration.  However, if one changes a contract with NEW consideration (a new performance/price/etc), that is enforceable.  
d. Restatement 73
i. Verbatim: 
1. Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration; but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of a bargain.  
ii. Paraphrased: 
1. if a legal duty which is not doubtful or subject to dispute not consideration
2. if not part of duty then is consideration
3. MUST FRAME DUTY TO ARGUE NOT IN DUTY***
e. N.Y. Penal Law
i. 200.30-Cannot give unlawful gratuities to a public servant for engaging in official conduct he/she is required to perform.  (misdemeanor) 
ii. 200.35-Cannot take unlawful gratuities when a public servant for engaging in conduct required to perform.  (misdemeanor) 
	Modifications


Watch out for differences between Restatement and UCC(
Rule: 

1. No UCC:

A modification of a contract requires consideration (something more than just the pre-existing legal duty of contract 1) UNLESS the modification is necessitated by circumstances NOT ANTICIPATED by the parties when contract made and is not fully performed on either side.  Modifications under duress not enforced.   



Examples: Often seen in two circumstances--
a. Wants more money to do the same thing
b. Wants to pay less than owes under contract

Modifications ok without consideration if:

1. Voluntarily agreed to by both

2. not fully performed on either side

3. fair in view of circumstances not anticipated

**Note that legal duty rule just makes promise unenforceable.  However if promise followed through, can’t sue for the money back.  
B. Sources of Authority
i. Foakes v. Beer
1. Facts: Dr. owed Julia 2090 for a judgment against him.  Made a modification that if he paid 500 at one time, and then the rest in installments, then he would not have to pay the interest.  Sues for interest. 
2. Holding: Not a modification, no consideration because already had to pay judgment plus interest (preexisting legal duty).  Payment of a lesser debt is NOT consideration for modification.
ii. Austin Instrument v. Loral
1. Facts: Loral had a contract with navy with a late delivery clause and asked Austin to provide 23 parts for radar sets.  When Austin did not get contract for all 40 parts, said they would stop delivery of parts unless Loral agreed to increase price and give them a contract for all 40 parts.  
2. Holding:  There was an improper threat that left Loral without another choice (could not get other supplier).  Took away Loral’s free will. Modifications are not enforceable if achieved under duress (no mutual assent-blocks free will).   
iii.  Angel v. Murray
1. Facts: Contract to pick up all trash in city for five years.  Goes to city council twice to ask for increase in the price of contract because a boom in number of homes.  Sue saying not enforceable modification, was a PLD. 
2. Holding: Says that the modern rule is different.  The modification is enforceable if unanticipated circumstances arose (Restatement 73) and must be in good faith (UCC 2-209).
iv. Sugarhouse Finance Co. v. Anderson
1. Facts: Anderson supposed to pay 2400 judgment, but could pay and said might pay bankruptcy.  Said he could take out loan for 2200 to pay debt. 
2. Holding: Court says that there is consideration for the modification.  No PLD to incur additional obligations (debt) to satisfy judgment. 
v. Restatement 73
1. Verbatim:
a. Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest disputed is not consideration; but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of a bargain.  
2. Paraphrased:
a. Preexisting legal duty not consideration
b. If performance is different from PLD, then it is consideration (any size change at all)
vi. Restatement 89-Weakening, No Consideration Mods.
1. Verbatim: 
a. A promise modifying a duty under a contract not fully performed on either side is binding
i. (a) if the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made; or 
ii. To the extent provided by statute; or
iii. To the extent that justice requires enforcement in view of material change of position in reliance on the promise.  
2. Paraphrased: 
a. PLD modification (no consideration) binding if 
i. *Not fully performed on either side
ii. Fair in view of circumstances not anticipated
iii. **must meet statue of frauds
2. UCC:  
An agreement to modify a contract does not need consideration to be binding BUT must be made in good faith.  Good faith means “observance of reasonable commercial standards of fair dealing in the trade.”  Apply same Statue of Frauds to modification as to contracts—but if other party relied on it, may enforce it.  
A. Sources of Authority
a. UCC 2-209
i. Verbatim:

1. An agreement modifying a contract within this Article needs no consideration to be binding.

2. A signed agreement which excludes modification or rescission expect by a signed writing cannot otherwise be modified or rescinded, but except as between merchants such a requirement on form supplied by the merchant must be separately signed by the other party

3. The requirements of the statue of frauds section of this Article (Section 2-201) must be satistified if the contract as modified is within the provisions. 

4. Although an attempt at modification or rescission does not satisfy the requirements of subsection (2) or (3) it can operate as a waiver. 

5. A party who has made a waiver affecting an executory portion of the contract may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived, unless the retraction would be unjust in view of a material change of position, in reliance on the waiver.  

ii. Paraphrased: 

1. doesn’t need consideration but must be made in good faith (reasonable commercial standards of fair dealing in the trade-UCC 1-203). 
2. if says must be in writing to modify, must be in writing

3. must meet statute of frauds

4. if no 2/3, can be waiver

5. may retract waiver in writing as long as enough time for party to strictly perform

b. UCC 1-203-Good Faith Requirement
i. Verbatim:

1. every contract or duty within this Act imposes an obligation of good faith in its performance or enforcement. 

ii. Paraphrased: 

1. should have good faith in keeping contract

	Accords of Satisfaction


Modern trend to overturn Foakes v. Beer and allow acceptance of lesser debt (but not for liquidated debts)
Rule: In order to properly execute an accord and satisfaction for a debt: 
1. Must have an honest, unliquidated dispute over a claim

2. Submit a check which clearly says it settles the claim 
3. Made in good faith (UCC 3-301-honest in fact and reasonable commercial standards of commercial standards and fair dealing)
4. Satisfaction (accepted/performed)=cashing is acceptance
5. NOT discharged:

a. Company said to send it to a designated place/person/office and it was not

b. Within 90 days refunded the money of the accord

A. Sources of Authority
a. McMahon Food Corp. v Burger Dairy Co.
i. Facts: Contract between two for milk, dispute about how much was owed.  Had a negotiation where a check was written for full satisfaction of account (but had lied and said that had already paid a debt he didn’t).  It was cashed (but person wrote without prejudice).  Continued to do business and had another disputed debt.  Wrote 2 checks with accord and satisfaction written on them.  Sent to secretary and she cashes them.  
ii. Holding: First check not valid because not done in good faith or for disputed debt.  Second check, it was not clear that it was for full satisfaction of debt, one with language, one not, hid phrase on last line of voucher (must be conspicuous) and person cashing doesn’t have authority over dispute—debtor cannot unilaterally create accord of satisfaction. 
b. UCC 3-311-Accord of Satisfaction
i. Verbatim: 

1. (a)if a person against whom a claim is asserted proves that (i) a person in good faith tendered an instrument to the claimant as full satisfaction of the claim, (ii) the amount of the claim was unliquidated or subject to a bona fide dispute, and (iii) the claimant obtained payment of the instrument, the following subsections apply. 

2. (b)Unless subsection (c) applies, the claim is discharged if the person against whom the claim is asserted proves that the instrument or an accompanying written communication contained a conspicuous statement to the effect that the instrument was tendered as full satisfaction of the claim.

3. (c) Subject to subsection (d), a claim is not discharged under subsection (b) if either of the following applies: 

a. (1) the claimant, if an organization, proves that (i) within a reasonable time before the tender, the claimant sent a conspicuous statement to the person against whom the claim is asserted that communications concerning disputed debts, including an instrument tendered as full satisfaction of the debt, are to be sent to a designated person, office or place and (ii) the instrument or accompanying communication was not received by the designated person, office or place. 

b. (2) the claimant, whether or not an organization, proves that within 90 days after payment of the instrument, the claimant tendered repayment of the amount of the instrument to the person against whom the claim is asserted.  This paragraph does not apply if the claimant is an organization that sent a statement complying with paragraph (1)(i).

4. (d) A claim is discharged if the person against whom the claim is asserted proves that within a reasonable time before collection of the instrument was initiated, the claimant, or agent of the claimant having direct responsibility with respect to the disputed obligation, knew that the instrument was tendered in full satisfaction of the claim.  

ii. Paraphrased: 

1. in good faith gave instrument
2. claim is unliquidated and in dispute

3. was paid

4. conspicuous statement that says it is for satisfaction of debt

5. NOT discharged:

a. Company said to send it to a designated place/person/office and it was not

b. Within 90 days refunded the money of the accord

c. UCC 103-Definition of Good Faith
i. Verbatim:

1. Good faith means honesty in fact and observance of reasonable commercial standards of fair dealing

ii. Paraphrased:

1. honesty

2. reasonable commercial standards of fair dealing

d. UCC 3-104-Definition of Negotiable Instrument
i. An unconditional promise or order to pay a fixed amount of money, with or without interest or other charges described in the promise or order
1. payable to bearer

2. payable on demand or at a definite time

3. promise or order other than a check is not an instrument if it contains some conspicuous statement about non-negotiability

e. Restatement 279-Substituting Contract for Satisfaction of PLD
i. Verbatim: 

1. a substituted contract is a contract that is itself accepted by the oblige in satisfaction of the obligor’s existing duty

2. The substituted contract discharges the original duty and breach of the substituted contract by the obligor does not give the oblige a right to enforce the original duty.  

ii. Paraphrased:

1. satisfaction of existing duty

2. if substitute, can’t enforce original duty

f. Restatement 281-Accords and Satisfaction
i. Verbatim:
1. An accord is a contract under which an oblige promises to accept a stated performance in satisfaction of the obligor’s existing duty.  Performance of the accord discharges the original duty. 

2. Until performance of the accord, the original duty is suspended unless there is such a breach of the accord by the obligor as discharges the new duty of the oblige to accept the performance in satisfaction.  If there is such a breach, the oblige may enforce either the original duty or any duty under the accord.  

3. Breach of the accord by the oblige does not discharge the original duty, but the obligor may maintain a suit for specific performance of the accord, in addition to any claim for damages or for partial breach.  
ii. Paraphrased:

1. accept accord it destroys original duty

2. until accord performance, can accept original duty or duty under accord.

3. (?)
B. Notes on Accords and Satisfaction
a. Accord-accept other performance as full satisfaction of original obligation.

b. Satisfaction-If accord is performed and accepted

c. If one writes “in protest” on check, that is not enough.  Cashing check is acceptance if it says conspicuously what it is for. 

	Waivers


Waivers relinquish a non-material part of Contract
Rule: Waivers are the voluntary abandonment by a party of a condition of the contract, and they do not need consideration to be enforced. 

CAN BE REVOKED, REINSTATING STRICT PERFORMANCE, IF: 

1. Notice reasonable, can still strictly performed

2. They did not rely on it

B. Sources of Authority
i. Clark v. West
1. Facts: “Drunk Law Professor” Contract to write law school books that would be published.  Also, there was a condition that stated that was paid $2 a page if drank liquor and $6 a page if did not drink.  There was a discussion where D said they would waive breach of liquor stipulation if professor met all other stipulations.  Relied on that and continued to write books.  Wants $6 not $2 a page.  Is waiver enforceable? 
2. Holding: The courts hold that this is not a contract modification, but a waiver.  They are paying for writing book, not liquor.  That is just a condition and can be waived without new consideration. 

ii. Restatement 84
1. Verbatim:

a. (1) Except as stated in subsection (2), a promise to perform all or part of a conditional duty under an antecedent contract in spite of the non-occurrence of the condition is binding, whether the promise is made before or after the time for the condition to occur unless
i. (a) occurrence of the condition was a material part of the agreed exchange for the performance of the duty and the promise was under no duty that it occur; or

ii. (b) uncertainty of the occurrence of the condition was an element of the risk assumed by the promisor

b. (2) If such a promise is made before the time for the occurrence of the condition has expired and the condition is within the control of the promissee or a beneficiary, the promisor can make his duty again subject to the condition by notifying the promise or beneficiary of his intention to do so if

i. (a) the notification is received while there is still a reasonable time to cause the condition to occur under the antecedent terms or an extension given by the promisor; and

ii. Reinstatement of the requirement of the condition is not unjust because a material change of position by the promise or beneficiary; and 

iii. (c) the promise is not binding apart from the rule stated in subsection 1. 

2. Paraphrased: 

a. Conditions can be waived and waiver is binding UNLESS

i. They are a material part of exchange (consideration) and now party not really obliged to do anything

b. Can ask for strict performance (rescind waiver) if 
i. Promisee gets notice in time to strictly perform (if already performed, waiver binding)
ii. Not unjust (reliance causing change in position of promise)

iii. UCC 2-209
iv. Verbatim:

1. An agreement modifying a contract within this Article needs no consideration to be binding.

2. A signed agreement which excludes modification or rescission expect by a signed writing cannot otherwise be modified or rescinded, but except as between merchants such a requirement on form supplied by the merchant must be separately signed by the other party

3. The requirements of the statue of frauds section of this Article (Section 2-201) must be satistified if the contract as modified is within the provisions. 

4. Although an attempt at modification or rescission does not satisfy the requirements of subsection (2) or (3) it can operate as a waiver. 

5. A party who has made a waiver affecting an executory portion of the contract may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived, unless the retraction would be unjust in view of a material change of position, in reliance on the waiver.  

v. Paraphrased: 

1. Modification doesn’t need consideration but must be made in good faith (reasonable commercial standards of fair dealing in the trade-UCC 1-203). 
2. if says must be in writing to modify, must be in writing

3. must meet statute of frauds

4. if no 2/3, can be waiver **Waivers don’t have to meet statue of frauds
5. may retract waiver in writing as long as enough time for party to strictly perform (UNLESS non-waiving party detrimentally relies on it). 
C. UCC 1-107
i. Verbatim: 

1. Any claim or right arising out of an alleged breach can be discharged in whole or in part without consideration by a written waive or renunciation signed and delivered by the aggrieved party. 

ii. Paraphrased: 

1. Can discharge claim/right in K without consideration if written and signed.  (Must still be in good faith though)
	Past Consideration


Rule: There are a few rare situations in which a contract will be enforced based on past consideration: There was a material benefit to promisor where the law takes an exception to past consideration—at one time there was good consideration.
1. Paying back debt barred by statue of limitations

2. Paying back debt incurred when under legal age

3. Paying back debt discharged in bankruptcy

4. **Promisor improves or preserves the property of the promisor (even without his/her request) because received material benefit and causes a detriment [benefit previously received + detriment]
Otherwise, past consideration will not make a contract enforceable because it was not bargained for.  Moral considerations alone will not make a promise enforceable. 
A. Sources of Authority
a. Mills v. Wyman
i. Facts: Son was dying and stranger took care of him paying for his medical bills.  Father promised to pay man for expenses, and then doesn’t pay. 
ii. Holding: A moral obligation is not consideration.  An act that happened in the past that was not bargained for is not consideration.  

b. Webb v. McGowin
i. Facts: Lumber employee dropping lumber with boss underneath, redirects lumber by falling with it and becomes crippled for life.  Boss promises to pay him $30 a month for life.  When boss dies, estate refuses to do.

ii. Holding: Promise upheld.  Promisor received a material benefit in the preservation of his property (life) and is sufficient consideration.  One’s life not just sentimental, but has a material benefit.  The promise to pay affirms service was rendered, therefore assume request for service made.  
c. Restatement 82-Statute of Limitations
i. Verbatim: 

1. a promise to pay all or part of an antecedent contractual or quasi-contractual indebtedness owed by the promisor is binding if the indebtedness is still enforceable and would be except for the effect of the statute of limitations. 

2. The following facts operate as such a promise unless other facts indicate a different intention:

a. A voluntary acknowledgement to the obligee, admitting the present existence of the antecedent indebtedness; or
b. A voluntary transfer of money, a negotiable instrument, or other thing by the obligor to the oblige, made as interest on or part payment of or collateral security for the antecedent indebedness; or

c. A statement to the obligee that the statue of limitations will not be pleaded as a defense. 

ii. Paraphrased: 

1. if you promise to pay debt barred by statute of limitations, it is enforceable.  Most states though require it in writing, but not necessary if promise inferred from payment.  

d. Restatement 83-Bankruptcy
i. Verbatim: 

1. an express part of a promise to pay all or part of an indebtedness of the promisor, discharged or dischargeable in bankruptcy proceedings begun before promise is made is binding

ii. Paraphrased:

1. If you promise to pay back debt from bankruptcy binding.

e. Bankruptcy Code 11 U.S.C. 524
i. P. 533, Court makes this difficult to be enforceable, but can enforce promise to pay back debt incurred by bankruptcy

f. Restatement 86-Benefit Received
i. Verbatim: 

1. A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

2. A promise is not binding under subsection 1

a. The promise conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or

b. To the extend that its value is disproportionate to the benefit. 

ii. Paraphrased:

1. binding to extend necessary to prevent injustice

2. NOT binding if

a. Is a gift

b. Promisor not unjustly enriched

c. Value disproportionate to the benefit. 

	Limits to Contract 


I have a contract but the law won’t enforce it! ( Public Policy Concerns

Rule: There are some situations where legally a contract exists, but public policy may prevent its enforcement. 
1. Marriage Contract 

a. Marriage as consideration

b. Agreement to marry

2. Decision to become a parent

3. Surrogacy Contracts
a. Only can consent 4 days after birth

b. Court can still decide best interest of child

4. Selling of Organs 

A. Sources of Authority
a. In Re the Marriage of Witten
i. Facts: Married for 7 ½ years, file divorce, but still have frozen embryos.  Signed agreement saying they have to agree before anything is done with embryos.  She wants embryos to have child.  He wants to give embryos away. 
ii. Holding: In this case, one may change their decision and is not bound by the contract.  Decisions to be a parent are not decisions made at one time, but can change.  Therefore, they are to keep embryos where they are until agree.  
b. T.F. v. B.L. 
i. Facts: Lesbian couple lives together and agree to have artificial insemination, but break up before has child.  They sign a consent form to have artificial insemination.  Also, says there was an oral promise to have kids. 
ii. Holding: The court says there was an implied contract to have a child together, however, the courts will not enforce it.  It violates public policy, and will not enforce contracts that bind one to a future family. 

c. R.R. v. M.H.
i. Facts: Agreed to be surrogate for 10,000, but changed her mind during sixth month of pregnancy. 

ii. Holding: Court will not enforce surrogacy contracts.  Instead, one may adopt a child four days after the child’s birth.  Paying before birth influences the mother’s consent.  All custody agreements are subject to court’s determination of best interest of child.    

d. U.S. Code 274e
i. Cannot sell organs, there is a $50,000 fine and/or five years in jail

B. Notes on Contracts Not Enforceable for Public Policy Reasons
a. Market Inalienability-there are some items that cannot be sold on market (child, organs, blood, sex), but what about gifts?  What should be able to become gifts and what should not?  Should determine what things you cannot separate from yourself and your sense of identity.  They are integral to your self.  Those should not be able to be sold.  It is inhuman to do so.    

b. These areas are often not enforced because their enforcement often encroaches on autonomy.  In these situations, autonomy of party should be respected.  

	Expectation Damages


Protects the benefit of the bargain interest-as good as if K performed
Always ask: Does this put P in as good a position if K performed? If not, not right damages

Rule: Expectation Damages put the party is as good a position as if the contract had been performed (can include profits would have made with K). 
A. Sources of Authority
a. Restatement 344(a)
i. Verbatim:
1. His expectation interest which is his interest in having the benefit of his bargain by being put in as good a position as if the contract had been performed. 
ii. Paraphrased:
1. Benefit of the bargain-as good as if K performed, awarded in most cases.  
Punitive damages (punishing damages) are not given in contracts, unless the violation is a tort.  Breach of duty of good faith is a tort and can get punitive damages. 
A. Sources of Authority
a. Greer Properties, Inc. v. LaSalle National Bank
i. Facts: Had a K to buy land if soil not contaminated.  Soil is found to be contaminated.  Form another K for 1.25 million, but if clean up not economical can terminate.  Clean up was economically, but they increased the price anyways to 1.445 million because wanted better price.  Sued breach of good faith.
ii. Holding:  Breached a duty of good faith, misused termination clause overprice the clean up cost.  
b. Restatement 355-Punitive Damages
i. Verbatim: 
1. Punitive damages are not recoverable for a breach of contract unless the conduct constituting the breach is also a tort for which punitive damages are recoverable. 
ii. Paraphrased:
1. No punitive damages in contract unless breach is a tort. 
c. Restatement 356(1)-Liquidated Damages and Penalties
i. Verbatim: 
1. Damages for a reach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.  A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty. 
ii. Paraphrased:
1. No liquidated damages clauses that are not reasonable estimates of damages, then they are penalties and are not enforceable.  
There are three ways in which expectation damages are paid out: 

1) Difference in Value

2) Cost of Completion
3) Diminution in Value
DIFFERENCE IN VALUE

Rule: Expectation interest using difference in value results in the awarding of the difference of what was promised and what was actually received, plus incidental (performing K after breach—gas, storage, tax, variable operation cost—not sunk costs and not lost profits) damages that were foreseeable when contract made. 
A. Sources of Authority
a. Hawkins v. McGee
i. Facts: P had a small scar and doctor wanted to fix scar.  Dr. asks for three years and dad lets him fix scar.  Dr. promises orally to give him a “perfect hand” but the surgery goes wrong and he’s left with a big hairy scar.  Sues for breach of warranty. 
ii. Holding: He gets expectation damages (as good a place as if K performed) and they subtract cost of perfect hand – value of hand now.  He gets the difference in value of perfect hand and hand he has and incidental damages.  Can’t get pain of surgery, part of consideration can’t get back.  
b. McQuaid v. Michou
i. Facts: Broke contract to cure. 

ii. Holding: Awarded difference in value and incidental damages, but those did not including suffering that would have happened if K performed.  However, if suffered above that because of K could claim that as incidental damages.  If got suffering already K for would get more than benefit of bargain.  

c. Van Zee v. Witzke
i. Facts: Wanted to be court reporter but one finger locked up when typing.  Surgery performed but gets infected and becomes stiff.  Said that Dr. guaranteed work by saying that finger would not get worse and surgery would be no problem at all; however also said there are no guarantees.  She sues and wants difference in value damages. 

ii. Holding:  The court said that this was not a guarantee, but just a promise/assurance of good luck. Why? Not clear, perhaps because promise not inducing her into surgery like in Hawkins.  
d. Sullivan v. O’Conner
i. Facts: Entertainer who gets surgery for nose job.  Promised to make nose look better and after three tries, her face was permanently disfigured.  Sues for breach of warranty contract.  
ii. Holding: Should be wary of guarantee of cure promises from doctors because they can seldom provide specific results and their words of assurance are often misinterpreted.  However, we don’t want doctors to fear suits or provide promises they cannot keep so we will uphold the contract, but there must be clear proof there was a guarantee from doctor.  Also, for doctor/patient contracts should get RELIANCE DAMAGES, not expectation damages.  Why? Surgery outcomes had to guarantee, just shouldn’t make you worse off. 
B. Notes on Difference in Value
a. See A LOT in warranty contracts.  

b. Theory of the efficient breach-if it is more efficient to breach, profitable to all parties to breach

i. Efficient if gain from breach outweighs the cost

ii. If you have a higher bidder, breach and sell to them.  Other party gets expectation damages, so they benefit too. 

iii. Other party can buy goods elsewhere.

iv. Should use expectation damages because they are easier to establish, and therefore can be planned on

v. It makes the promise worth more if you know what you can get if there is a breach. 
vi. Weaknesses

1. seller doesn’t know value buyer places on product

2. expectation damages almost always worth less than performance (attorney’s fees, etc)

3. decreases efficiency, have to sue to get damages

4. decreases incentives for planning ahead for needs

5. weakens the contract system

6. No need to breach, overbidder could get goods anyway

7. Decreases value of contract—a paying for the keeping of a promise.  
8. Remedy not good enough—court is expensive and chancy

9. Would cause an increase in litigation

10. Just lead to an increase in use of deposits/etc other measures to ensure no breach.

c. If contract provisions not included, court’s duty to put those in, but they should be fair and efficient.  

COST OF COMPLETITION/PERFORMANCE
Rule: In a contract where a construction company fails to complete the contract, the damages are the cost of completion (plus any incidental/consequential damages).  

A. Sources of Authority
a. Louise Caroline Nursing Home v. Dix Construction Co.
i. Facts: K to build nursing home within a set time.  Does not finishing building in the set time.  Plaintiff wants expectation damages, difference in value (difference of what promised [mkt value current]) – cost of what have.  $5,000 to finish building, but market values have gone up and value of property finished is 130k, and as is 120k; therefore difference in value is 10k, but only 5k to complete.  
ii. Holding: Should get cost of completion not difference in value.  Cost of completion puts P in better position than if K performed.  If used difference in value, gets 5k profit.  No evidence of damages for cost of delay—those are incidental and could recover those.  
Rule: Cost of completition/performance is the general rule, but if 

1) the breach is incidental and 

2) Cost of completition grossly disproportionate to diminution in value, then get diminution in value damages
1. Sources of Authority
i. Peevyhouse v. Garland Coal
1. Facts:
a. P owns a farm with coal deposits and leased it for five years with coal company to strip mine.  Part of contract stipulations was that at the end of the work they would restore the land.  It would cost 29k to restore land, but repairs only a few hundred dollars to value of land.  Land owners want cost of completition; coal company wants diminution in value.  

b. Holding: Awards diminution in value because if cost of completition awarded, gains more from breach than from performance.  Plus, it is economically wasteful.  You cannot get more in breaches than if K performed.  If contract provision is incidental, and cost of performance is grossly disproportionate to diminution in value, get diminution in value.  Gets $300. 

2. Schneberger v. Apache Corp.
a. Facts: Company drilled on land and polluted neighbor’s water supply, settled with K to decontaminate water.  But decontamination was 1.3 mil, decrease in value of land 5k.  
b. Holding: Even though concerned with environment, there must be a balancing of interests—here grossly disproportionate, gets diminution in value.  

3. Eastern Steamship Lines, Inc. v. United States
a. Facts: Gov’t chartered boat for WW2, in K said it would restore boat.  Restoration would cost 4 million and value after restoration would be 2 million.

b. Holding: Diminution in value, actor would not actually spend money on ship—test. 
ii.  Restatement 348(2)
1. Verbatim: 

a. (2) if a breach results in defective or unfinished construction and the loss in value to the injured party is not proved with sufficient certainty, he may recover damages based on: 
i. (a) the diminution in the market price of the property caused by the breach, or

ii. (b) the reasonable cost of completing performance or of remedying the defects if that cost is not clearly disproportionate to the probable loss in value to him. 

2. Paraphrased:

a. If unfinished construction, can get

i. Diminution in mkt price caused by breach

ii. Cost of completing performance if not clearly disproportionate to loss of value.  

Rule: However, if the contract is for an item chosen based on one’s personal taste or aesthetics, even if cost of repair is disproportionate, it is likely to be enforced.  In these cases, the repair is not incidental part of contract; contracted for a certain look. 
A. Sources of Authority
a. City School District of the City of Elmira v. McLane Construction Co.
i. Facts: School contracted to have swimming pool building built.  Wanted beams for the aesthetics of building.  Beams not properly treated and look bad.  Cost of repair: $357,000 but Diminution in Value: $3,000. 
ii. Holding: Court awards cost of repair.  This is not an incidental condition of contract—contracted for aesthetics of building.  Goal of contract frustrated.  
b. Grossman Holdings Ltd. v. Hourihan
i. Facts: Contract to have house built.  Examine model and drawings, which show house with southeast exposure.  But actually get house facing opposite direction.
ii. Holding: Court holds diminution in value, cost of repair is economically wasteful.  
c. Advanced, Inc. v. Wilks
i. Holding: Court determines fact finder should find out what owner will do with money to assess which damage to use—cost of repair or diminution in value. 
d. Ruxley Electronics and Construction, Ltd. v. Forsyth
i. Facts: Contract for 7’6’’ pool, but only built to be 6’9’’ and only 6 feet where dive.  Cost of Repair: 21,560.  Sues.
ii. Holding:  Will not award cost of repair damages, but will award 2500 for loss of “fun”—middle of the road holding, not just diminution in value, but not cost of repair.  
	Breach of Warranty in Sale of Goods


Different damages—buyer has good in possession
**Note: for breach of warranty on services, reference expectation damages section—either use cost of repair or diminution in value.  Very similar here, language is “in any manner that is reasonable.” 
Rule: Where a warranty exists, breach of that warranty results in value of good with warranty – value of good now, which is often the cost to repair (along with incidental and consequential damages—but these must be foreseen).  However, must be “in any manner that is reasonable” so possibly might use diminution in value if cost of repair unreasonable.    

A. Sources of Authority
a. Continental Sand & Gravel, Inc. v. K&K Sand & Gravel, Inc.
i. Facts: Sold equipment for $50,000 and warranted it.  Warranty breached.  D want diminution in value (value repaired-value now) and P wants cost of performance (104,000).  
ii. Holding: Gives cost of repair under UCC 2-714(2), saying that only cost of repair gives P benefit of bargain.  Why have a warranty if not going to repair?
b. UCC 2-714 -Breach of Warranty Damages
i. Verbatim: 
1. (1) Where the buyer has accepted goods and given notification he many recover as damages for any non-conformity of tender the loss resulting in the ordinary course of events from the seller’s breach as determined in any manner which is reasonable.  
2. (2) The measure of damages for breach of warranty is the difference at the time and place of acceptance between the value of the good accepted and the value they would have had if they had been as warranted, unless special circumstances show proximate damages of a different amount.  
3. (3) In a proper case any incidental and consequential damages under the next section may also be recovered.   
ii. Paraphrased: 
1. accept goods
2. notify party not working
3. gets loss in any “reasonable way” –Peevyhouse
4. value with warranty-value without warranty
5. can get incidental/consequential damages
c. UCC 2-715-Incidential and Consequential Damages
i. Verbatim:

1. Incidental Damages resulting from the seller’s breach include expenses reasonable incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach.

2. Consequential damages resulting from the seller’s breach include

a. Any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and

b. Injury to person or property proximately resulting from any breach of warranty.  

ii. Paraphrased:

1. Incidental damages: transportation, care of goods, any cost while trying to “damage control” breach.

2. Consequential damages:

a. Things that seller has reason to know (foreseeable-Hadley v. Baxendale)

b. Could not reasonably be prevented by cover (if could cover and didn’t no consequential damages)

c. Injury person/property if breach of warranty.

3. ***Can’t get sunk, fixed costs (building rent, machinery had before)

	Buyer’s Remedies Breach Sale of Goods


Where buyer does not have goods—didn’t receive or sent back because not to standard
Rule: Goal of UCC damages to put the party in as good a position as if contract performed. 

A. Sources of Authority
a. UCC 1-106
i. Verbatim: 
1. The remedies provided by this Act shall be liberally administered to the end that the aggrieved party may be put in as good a position as if the other party had fully performed but neither consequential nor penal damages may be had except as specifically provided in this Act or by rule of law.
2. Any right or obligation declared by this Act is enforceable by action unless the provision declaring it specifies a different and limited effect. 
ii. Paraphrased:
1. liberally administer damages
2. good a position as if K performed
3. no consequential/penal damages unless specified 
Rule: If the buyer does not have/accept the goods the buyer has a right to: 
1) Cover and get difference in cover price and contract price, plus incidental/consequential damages – variable costs saved by breach (less workers, etc) [2-712]
A. Must cover in good faith

B. Must cover without unreasonable delay

2) Not cover and get difference between market price and contract price, but if could cover and didn’t, no consequential damages (lost profits) – variable costs saved by breach (less workers, etc). [2-713]  allowed even though sometimes puts in better position than if K performed (or worse depending on market)
3) It does not matter how paid for the cover price (if passed on cost to someone else), still entitled to cover price [Fresh Network]

Buyer can choose either of the two options, again note that if could reasonably cover and didn’t, no consequential damages [2-715].  If you did cover, cannot use 2-713 (as long as you truly did cover—reasonable time frame, similar item).  If cover, but it is not really a replacement for the goods contracted for, not a true cover and can use 2-713. 

A. Sources of Authority
a. Egerer v. CSR West, LLC
i. Facts: Needed landfill, contracts to get some from company will extra from govt project.  Cheap landfill, of lesser quality.  Will earn more to provide landfill to another, so breaches contract.  Tries to find pit run (lesser quality) and unable to find.  Later gets pit run quote for 8.25 (was going to get it for 50 cents!).  Later, unexpected supply comes up and gets for 6.39.  What are damages?

ii. Holding: Gets hypothetical, market price cover.  Two options, cover or hypothetical cover.  (UCC 2-712, 2-713).  Gets market price (8.25) minus K price (.50).  
b. UCC 2-712-Cover Option
i. Verbatim: 

1. After a breach within the preceding section the buyer may “cover” by making in good faith and without unreasonable delay any reasonable purchase of or contract to purchase goods in substitution for those due from seller. 

2. The buyer may recover from the seller as damages the difference between the cost of cover and the contract price together with any incidental or consequential damages as hereinafter defined (Section 2-715), but less expenses saved in consequence of seller’s breach

3. Failure of the buyer to effect cover within this section does not bar him from any other remedy. 

ii. Paraphrased: 

1. Can cover 

2. cover must be in good faith

3. cover must be without delay

4. reasonable purchase of goods in substitution

5. can get cover $ - contract $

6. also can get incidental or consequential damages (less expenses saved by breach—variable costs, needed less workers since didn’t have product, subtract)

7. no cover, still can get remedy (if could reasonably cover and did not, no consequential damages 2-715 a)
c. UCC 2-713-Market Price Hypothetical Cover
i. Verbatim: 

1. Subject to the provisions of this Article with respect to proof of market price (Section 2-723), the measure of damages for non-delivery or repudiation by the seller is the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages provided in this article (Section 2-715), but less expenses saved in consequence of the seller’s breach. 

2. Market price is to be determined as of the place for tender or, in cases of rejection after arrival or revocation of acceptance, as of the place of arrival.  

ii. Paraphrased: 

1. proof market price by 2-723

2. market price at time buyer learned of breach – contract price 

3. can get incidental/consequential damages

4. Subtract expenses saved in consequence of seller’s breach.  

d. UCC 2-723-Determining Market Price
i. Verbatim: 
1. If an action based on anticipatory repudiation comes to trial before the time for performance with respect to some or all of the goods, any damages based on market price (2-708, 2-713) shall be determined according to the price of such goods prevailing at the time which the aggrieved party learned of the repudiation. 

2. If evidence of a price prevailing at the times or places described in this article is not readily available the price prevailing within any reasonable time before or after the time described or at any other place which in commercial judgment or under usage of trade would serve as a reasonable substitute for the one described may be used, making any proper allowance for the cost of transporting the goods to or from such other place. 

3. Evidence of a relevant price prevailing at a time or place other than the one described in this Article offered by one party is not admissible unless and until he has given the other party such notice as the court finds sufficient to prevent unfair surprise. 

ii. Paraphrased: 

1. base on market price at time when non-breach learns of breach

2. if price not available, look to other place with substitute with price of shipping

3. if use 2, should let other party know to prevent unfair surprise. 

e. UCC 2-715-Incidential and Consequential Damages
i. Verbatim:

1. Incidental Damages resulting from the seller’s breach include expenses reasonable incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach.

2. Consequential damages resulting from the seller’s breach include

a. Any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and

b. Injury to person or property proximately resulting from any breach of warranty.  

ii. Paraphrased:

1. Incidental damages: transportation, care of goods, any cost while trying to “damage control” breach.

2. Consequential damages:

a. Things that seller has reason to know (foreseeable-Hadley v. Baxendale)
b. Could not reasonably be prevented by cover (if could cover and didn’t no consequential damages)

c. Injury person/property if breach of warranty.

d. MUST BE CERTAIN AND FORSEEABLE 

3. ***Can’t get sunk, fixed costs (building rent, machinery had before)

f. Delchi Carrier SpA v. Rotorex Corp. 
i. Facts: K for air conditioner compressors, but did not work as well as example.  Cancel K, say goods not good enough.  **Use CISG in this case India v. US.  There is a substantial breach (under common law, can cancel contract if substantial breach).    

ii. Holding: Rotorex breached because did not provide good contracted for.  Sues for lost profits, gets because they are foreseeable.  No Sunk costs—machinery, etc, would have had that despite breach.  Also, uses idea similar to 2-713 with hypo cover – contract price.  The incidential costs of shipping parts back, and labor while waiting for parts to come allowed.  However, doesn’t get lost profits in Italy—to speculative, not forseen.  ABOUT FORSEEABILITY IN CISG FOR CONSEQUENTIAL DAMAGES, JUST LIKE IN UCC.  (CISG 74)
g. KGM Harvesting v. Fresh Network
i. Facts: KGM sells lettuce to Fresh Network, and breaks contract when price of lettuce goes up.  Sells to someone else to make more profit.  Fresh Network sells lettuce to other places and then had to cover lettuce and pays 700,000 more than K price. KGM says shouldn’t get that much because passed price on to customers.   

ii. Holding: Doesn’t matter how Fresh Network paid for the cover, they are entitled to the difference between cover price – price of K. (UCC 2-712)
B. Notes on Breach by Seller Damages:

a. CISG-contract for international sale of goods.  A treaty which applies to private parties, can sue on this treaty.  If parties from different nations both signing the CISG.  This trumps the UCC if with another country’s citizen.  (CISG 74 p. 251).  

	Breach by Buyer for Sale of Goods


Rule: The seller has three options when a buyer breaches a contract: 
1) withhold delivery of goods/stop delivery
2) Resells and recover difference in profits

3) Damages for non-acceptance of the price
A. Sources of Authority
a. UCC 2-703
i. Verbatim: 
1. where the buyer wrongfully rejects or revokes acceptance of goods or fails to make a payment due on or before delivery or repudiates with respect to a part or the whole, then with respect to any goods directly affected and, if the breach is of the whole contract (Section 2-612), then also with respect to the whole undelivered balance, the aggrieved seller may:
a. withhold delivery of such goods
b. stop delivery by any bailee as hereafter provided (2-705)
c. proceed under the next section respecting goods still unidentified to the contract;
d. resell and recover damages and hereafter provided (Section 2-706)
e. recover damages for non-acceptance (Section 2-708) or in a proper case the price (Section 2-709)
f. cancel
Rule: If a buyer breaches a contract for sale of goods, the seller can :

1) resale in good faith/commercial reasonable, and take k price – cover price plus incidental damages – variable costs saved in buyer’s breach (no consequential unless exception below). [2-706] 
2) Take Contract price – market price plus incidental damages – variable costs saved in buyer’s breach. [2-708] not available if you covered
1. EXCEPTION: If this does not leave you in as good a position as if k performed, can get lost profits (but only if large volume seller of SAME goods) + incidental damages [2-708(2)]
A. Sources of Authority
a. Neri v. Retail Marine Corp.
i. Facts: K to buy a boat for 12,500 and buyer put down at 4,250 deposit.  Goes into hospital, decides not to buy boat.  Seller refuses to give back deposit. 
ii. Holding:  Buyer is not entitled to keep the entire deposit, but can get the difference between k price and resale price (UCC 2-706).  However, in this situation, it would be zero.  If this is not adequate, large volume sellers can get lost profit (UCC 2-708 (2))
b. Lazendby Garages Ltd. v. Wright
i. Facts: K to buy 2002 Used BMW, buyer breaches.  Then sell for a higher price, but dealer sues for lost profits. 
ii. Holding: 2-708 (2) only applies to volume dealers who sale the SAME product.  At a used car dealership, you do not have two identical products.  
c.  UCC 2-706(1)-Resell (Seller’s Cover) Damages
i. Verbatim: 
1. Under the conditions stated in Section 2-703 on seller’s remedies, the seller may resell the goods concerned or the undelivered balance thereof.  Where the resale is made in good faith and in reasonable commercial manner the seller may recover the difference between the resale price and the contract price together with any incidental damages allowed under the provisions of this Article (2-710), but less expenses saved in consequence of the buyer’s breach.
ii.   Paraphrased:
1. sale must be in good faith + commercially reasonable
2. contract price – resell price
3. incidental damages
4. subtract variable costs saved as consequence of buyer’s breach
5. if make a profit, can keep it (resell higher than K price)
d. UCC 2-708-Sellers Hypothetical Cover Damages
i. Verbatim: 
1. Subject to subsection (2) and to the provisions of this Article with respect to proof of market price (Section 2-723), the measure of damages for non-acceptance or repudiation by the buyer is the difference between the market price at the time and place for tender and the unpaid contract price together with any incidental damages provided in this Article (Section 2-710), but less expenses saved in consequence of the buyer’s breach. 
2. If the measure of damages provided in subsection (1) is inadequate to put the seller is as good a position as performance would have done then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance from the buyer, together with any incidental damages provided in this article (Section 2-710), due allowance for costs reasonably incurred and due credit for payments or proceeds of sale.  
ii.  Paraphrased: 
1.  Contract Price - Market price + Incidental Damages – Variable Costs saved in Breach
2. If section 1 doesn’t put you in position as if K not breached, can get lost profits (plus incidental damages)
e. UCC 2-723-Determining Market Price
i. Verbatim: 

1. If an action based on anticipatory repudiation comes to trial before the time for performance with respect to some or all of the goods, any damages based on market price (2-708, 2-713) shall be determined according to the price of such goods prevailing at the time which the aggrieved party learned of the repudiation. 

2. If evidence of a price prevailing at the times or places described in this article is not readily available the price prevailing within any reasonable time before or after the time described or at any other place which in commercial judgment or under usage of trade would serve as a reasonable substitute for the one described may be used, making any proper allowance for the cost of transporting the goods to or from such other place. 

3. Evidence of a relevant price prevailing at a time or place other than the one described in this Article offered by one party is not admissible unless and until he has given the other party such notice as the court finds sufficient to prevent unfair surprise. 

ii. Paraphrased: 

1. base on market price at time when non-breach learns of breach

2. if price not available, look to other place with substitute with price of shipping

3. if use 2, should let other party know to prevent unfair surprise. 

f. UCC 2-718 (2,3)-Deposits and Lost Profits
i. Verbatim: 
1. 2b-In the absence of such terms [liquidated damages clause], twenty percent of the value of the total performance for which the buyer is obligated under the contract or $500, whichever is smaller.
2. 3a-the buyer’s right to restitution under subsection 2 is subject to offset the extent that the seller establishes: (a) a right to recover damages
ii. Paraphrased:
1. normally, without liquidated damages, buyer entitled to deposit back (less 20% or $500, whichever is smaller)
2. but, if buyer proves damages, can collect—for instance, lost profits in large volume seller
	Mitigation


There are three limits on expectation damages:

 MITIGATION, FORSEEABILITY AND CERTAINTY
MITIGATION

Rule: The plaintiff has a duty to mitigate damages caused by defendant’s wrongful breach from the time the plaintiff learns about the breach. 

1. However, one has a duty to mitigate, but to use reasonable efforts. (ex: employee contract-don’t have to take inferior job)

2. Only have a duty to incur slight expenses in mitigating.
3. If Defendant could have equally mitigated, the plaintiff has no duty to mitigate.  

4. If exert reasonable efforts to mitigate, but not successful, can still recover for full damages. 
5. If you spend money (or suffer a loss) trying to mitigate, you are entitled to that back.
A. Sources of Authority
a. Rockingham County v. Luten Bridge Co.
i. Facts: K to build bridge for county, change of commissioners and decide not to go through with road/bridge project.  Tell company they are breaking K, but company builds bridge anyway. 
ii. Holding: Cannot get damages for building of bridge past date informed of breach.  Does not allow because it is economically wasteful—party doesn’t want it.  So, gets 1,900 (cost of completion to breach) + lost profits (for total project).  
b. Madsen v. Murrey & Sons Co. 
i. Facts: K to make pool table specially fitted for lighting project. Breach, and D dismantles and sells for firewood. 
ii. Holding: Did not meet duty to mitigate, because did not use a commercially reasonable effort to mitigate.  Should have tried to resale, not sell for firewood. 
c. In Re Kellett Aircraft Corp. 
i. Facts: K for Showers for 13.  Letter saying they will breach.  Talked to two companies, one selling for 13 and another for 18.  Decides to go with the one for 18 because more reputable.
ii. Holding: Met duty to mitigate, no duty to provide cheapest option, just to reasonably mitigate.  Reasonable to choose the company for $18. 
d. Bank One, Texas N.A. v. Taylor
i. Facts: Bank freezes account and couple lost opportunity to continue oil investment.  Bank said that they could use their own money to mitigate breach damages. 
ii. Holding: You do not have to sacrifice a substantial right to mitigate, only a duty to incur slight expenses and exert reasonable effort to mitigate damages.  
e. S.J. Groves & Sons Co. v. Warner Co. 
i. Facts: K for concrete, breached because could not get concrete. Says that shouldn’t get full damages because could have gotten concrete from Trap Rock.  However, breacher could also get concrete from Trap Rock.
ii. Holding: No duty for P to mitigate if D could have just as easily mitigated and did not.  Awarded full damages.  
f. Restatement 350
i. Verbatim: 
1. Except as stated in subsection (2), damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation. 
2. The injured party is not precluded from recovery by the rule stated in subsection (1) to the extent that he has made a reasonable but unsuccessful efforts to avoid loss.  
ii. Paraphrased: 
1. can’t get damages if could have mitigated without undue risk, burden or humiliation. (reasonableness)
2. if try reasonably to mitigate, but can’t still get full damages. 
g. UCC 2-704 (2)
i. Verbatim: 
1. Where the goods are unfinished an aggrieved seller may in the exercise of reasonable commercial judgment for the purposes of avoiding loss and of effective realization either complete the manufacture and wholly identify the goods to the contract or cease manufacture and sell for scrap or salvage value or proceed in any other reasonable manner. 
ii. Paraphrased: 
1. MUCH LOWER BAR THAN FOR BUYERS
2. Use reasonable efforts to avoid loss, such as
a. Resell items
b. Not reselling them (getting market price and contract price)
c. Any reasonable manner
3. Must use REASONABLE COMMERICAL JUDGMENT
h. UCC 2-715(2)
i. Verbatim: 
1. (2) Consequential damages resulting from the seller’s breach include
a. Any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonable be prevented by cover or otherwise
ii. Paraphrased: 
1. buyer has a duty to reasonable try to cover (mitigate)
Rule: In employment contracts, employees have a duty to mitigate, but not to take a different/inferior job.
1. Only have duty to look for work in your same community.

2. But if you take inferior job (although don’t have to) will reduce damages by earnings at that job.   

3. If you spend money trying to mitigate damages, you are entitled to that back.

4. When one’s reputation will suffer if not allowed to practice profession, can sue for loss of opportunity to practice one’s profession.  

A. Sources of Authority
a. Shirley MacLaine Parker v. Twentieth Century-Fox Film Corp.
i. Facts: K to act in Bloomer Girl, film studio doesn’t go through with film and offers her another Western film shot in Australia without director choice veto power.  She refuses to take it and sues.  They claim that she did not mitigate. 
ii. Holding: P has a duty to mitigate, but in an employment contract, P only has a duty to find similar job.  There is no duty for one to take inferior job (mitigation=reasonableness)
b. Punkar v. King Plastic Corp. 
i. Facts: wrongfully discharged.
ii. Holding: only have a duty to look for similar job in immediate community, not far away. 
c. Mr. Eddie, Inc. v. Ginsberg
i. Facts: wrongly dismissed early in 3 year contract.  Took another different job earning 13,760.  Then spent 1,340 trying to find another job. 
ii. Holding: Although no duty to take inferior job, if you take it will deduct earnings from that job from your damages.  But if you spent money trying to find job to mitigate, you are entitled to that money back. 
d. Southern Keswick, Inc. v. Whetherholt
i. Facts: breach of employment company
ii. Holding: Not obliged to take different/inferior job, but if do subtract earnings from damages.  
B. Notes on Loss of Opportunity to Practice One’s Profession
a. Usually cannot get injury to employee’s reputation, however, in certain circumstances, the loss of an opportunity to perform one’s job damages their reputation, can get damages for injury to employee’s reputation. (ex-actress,  
i. Redgrave v. BSO
1. Facts: contract to narrative concerts.  Cancelled when complaints of her support of PLO.  Said because of breach did not get other offers.  Could prove with certainty one. 
2. Holding: if loss of opportunity to perform, can get damages to reputation (but must have proof).
	Forseeability


Is a limit on expectation damages to protect businesses (public policy)—too harsh to pay for ANY loss, would not allow low prices
There are three limits on expectation damages:

 MITIGATION, FORSEEABILITY AND CERTAINTY
Rule: The court will only award damages that were foreseeable by both parties at the time of the making of the contract.  Types:
1. Foreseeable to any reasonable person (regardless if defendant foresaw loss). OR
2. Damages remote/unusual, but defendant had actual notice about the possibility of these consequences.  
3. Not responsible for unknown rare risks, only for forseen probable risks.
4. Only need to forsee harm, not the amount of the harm. 
5. Court can limit these damages to avoid disproportionate compensation
1. in this case, would get reliance damages instead 

6. Consequential Damages have to be foreseeable, just like direct damages.
7. The breach of contract must be a SUBSTANTIAL FACTOR in the harm. 
A. Sources of Authority
a. Hadley v. Baxendale
i. Facts: K to take a broken shaft to Greenwich.  Told delivery company that the mill was stopped.  There was delay in the delivery, which caused a loss of profits.  Sues.

ii. Holding: P can only get damages forseen by both parties at the time of the making of the K.  D did not know they would lose weapons, just knew that they needed a broken shaft mailed.  

b. Victoria Laundry (Windsor) Ltd. v. Newman Indus. Ltd.
i. Facts: K with company for boilers.  Wants the boilers for their laundry dye service.  D knows they are launders and need the boilers in short time.  Went to pick up boiler and it was damaged, took six months to receive the boiler.  Sues for loss of new customers and a new K with Ministry of Supply.

ii. Holding: Awarded lost profits because any reasonable person would forsee lost profits, know a large boiler is for profit and knows they are launders.  However, doesn’t get damages for K, not forsee by D.  They did not know about it. 
c. Koufos v. C. Czarnikow, Ltd.
i. Facts: K to take sugar by ship to Basra, but took 32 days to deliver instead of 20.  In those nine days, the price of sugar had decreased.  
ii. Holding: Did forsee the lost profits.  D knew that there was a market for sugar in Basra and must have realized that there was sugar sold there, and knew the market fluctuated.  This was a probable risk and liable for it. Not foreseeable for unknown risks, just forseen probable risks.  

d. Hector Martinez and Co. v. Southern Pacific Transp. Co. 
i. Facts: K for Southern Pacific to transport dragline (machinery) from OH to TX.  One month late on delivery.  P sues for rental value of dragline for one month. 
ii. Holding: Was forseen, this was a piece of machinery of obvious value.  Would know would lose use of machinery.  Gets lost rental value.  This is not unforeseen to reasonable man.  (could also use market value test: thing if delivered-thing as delivered)

e. Restatement 351
i. Verbatim: 

1. Damages are not recoverable for loss that the party in breach did not have reason to forsee as a probable result of the breach when the contract was made.  
2. Loss may be foreseeable as a probable result of a breach because it follows from the breach:

a. In the ordinary course of events, or

b. As a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know. 

3. A court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation.  

ii. Paraphrased: 

1. can’t recover if no reason to forsee harm as PROBABLE result of breach when K made

2. reasonable person would see as foreseeable

3. special circumstances D knew about

4. Can limit to avoid disproportionate compensation

f. UCC 2-715(2)
i. Verbatim: 

1. Consequential Damages resulting from seller’s breach include

a. Any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; or
b. Injury to person or property proximately resulting from any breach of warranty.

ii. Paraphrased:

1. consequential damages must be foreseeable at the time of contracting
2. warranty damages must be foreseeable. 

g. Independent Mechanical Contractors, Inc. v. Gordon T. Burke and Sons
i. Holding: Plaintiff must show that defendant’s breach was a SUBSTANTIAL FACTOR in causing the injury. 

h. S.J. Groves & Sons Co. v. Warner Co.
i. Facts: K for concrete for bridge project.  The concrete did not have enough retarder and it made it too dry.  However, the truck was also late, the employees were slow and it was bad weather.  

ii. Holding: Warner only caused ¼ of damages, not completely liable.  

B. Notes on Foreseeability

a. Note that the parties can expressly agree to damages ahead of time.  They can simply agree that unforeseen consequential damages shall be compensable and that will be enforced.  

b. Foreseeability is a public policy decision to make the economy run efficiently.  If businesses had to constantly pay for any damages, the price of goods would skyrocket. 

c. Further, this goes to the fact that the breacher should not always pay for all the losses, only if forseen.  
	Certainty


For public policy reasons, we demand proof of damages so they are not embellished or made up. 
There are three limits on expectation damages:

 MITIGATION, FORSEEABILITY AND CERTAINTY
Rule: Must provide proof of damages with reasonable certainty or cannot recover.  Damages cannot be merely speculative, possible or imaginary, but must be reasonably certain.   
1. Often when can’t get expectation damages because of certainty, can use reliance damages. 

2. Doesn’t require ABSOLUTE certainty, just REASONABLE certainty.

3. New businesses do not get lost profits because their profits are too speculative (no history to base on) 
4. Must not only show that would have profits, but how much those profits would be. 

A. Sources of Authority
a. Kenford v. Erie County
i. Facts: K to built domed stadium in Buffalo, N.Y. Contract falls through.  Sue for lost future profits for 20 years of K. 

ii. Holding: Even though they presented evidence, there were too many factors (just showed projections) to prove with certainty what their profits would be for the next 20 years.  Therefore, they were not given expectation damages for those profits.
b.  Ashland Management Inc. v. Janien
i. Facts: K for investment software model. Able to prove lost profits because the contract itself projected minimum profits anticipated to earn. 
ii. Holding: Gets lost profits, certain enough.  Do not have to be absolutely certain, just reasonably certain.  This evidence was not based on speculation. 
c. Rombola v. Cosindas
i. Facts: K to train horse and if wins race gets 75% of wins.  Raced several races and won consistently.  Told could not get profits anymore.  Sues for lost profits. 

ii. Holding: Gets lost profits, not uncertain.  The horse was racing with consistency during the year and can reasonably calculate.  

d. Contemporary Mission, Inc. v. Famous Music Corp.
i. Facts: K for royalties on song for recording song and right to manage song.  Breach, wants lost profits. 

ii. Holding: lost profits are certain, can look statistically at progression of songs on chart to determine if it would increase.  

e. UCC 1-106(1)-Damages Liberally Administered
i. Verbatim: 

1. the remedies provided by this act shall be liberally administered to the end that the aggrieved party may be put in as good a position as if the other party had performed but neither consequential or special damages may be had except as specifically provided in this Act by other rule of law. 

ii. Paraphrased:
1. remedies liberally administered

f. Restatement 352
i. Verbatim:

1. Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty.

ii.  Paraphrased:

1. Cannot get damages if can’t prove with reasonable certainty.

B. Notes on Certainty

a. Only get damages if you can prove loss of profit with reasonable certainty.  But what if the certainty is less than 50%.  However, what if that smaller chance for profit was part of the consideration.  Shouldn’t you be able to get it back?  

b. Should uncertainty deny justice—why is it all or nothing?  Should at least award minimal damages (profits that are more probable than not). 
	Mental Distress


Rule: Mental Distress damages are only awarded in personal contracts, not commercial contracts.  Also, allowed mental distress damages if accompany a bodily injury.  Allowed in entertainment/enjoyment contracts.     

A. Sources of Authority
a. Valentine v. General American Credit, Inc. 
i. Facts: Sues for mental distress after being fired saying she was entitled to the peace of mind in knowing she had a job.  
ii. Holding: Even if foreseeable, will not get mental distress damages.  Loss of job is compensated with money.  The purpose of an employment contract is money and it is awarded damages with money.  
b. Lane v. Kindercare Learning Centers, Inc. 
i. Facts: At daycare, employees forgot about her doctor and left her locked in building in crib and child did not get her medication.  Police had to come to open building and child was upset, but not physically harmed.  
ii. Holding: Allowed to sue for mental distress.  Mental distress damages are given in cases that involve contracts of a personal nature. 
c. Restatement 353
i. Verbatim:
1. Recovery for emotional disturbance will be excluded unless the breach also causes bodily harm or the contract or the breach was of such a kind that emotional disturbance was particularly likely result. 
ii. Paraphrased:
1. Get mental distress damages in contract if:
a. Comes with bodily harm
b. Type of contract where emotional disturbance likely result (hotels with guests, carrying dead bodies, delivering messages concerning death)
d. Jarvis v. Swan Tours, Ltd.
i. Facts: Paid for vacation in Switzerland, did not get what was promised in brochure.  Very bad vacation.  
ii. Holding: In contract to provide entertainment or enjoyment, can be compensated for the loss of that enjoyment or entertainment.  
e. Jackson v. Horizon Holidays, Ltd.
i. Facts: very bad vacation for family of four.
ii. Holding: Can sue for damages for mental distress for all four in family, not just one. 
f. Deitsch v. Music Co.
i. K to provide four piece band at wedding.  Failed to arrive.  Had to get stereo.  Sued for mental distress.
ii. Holding: Giving mental distress damages for loss of enjoyment of reception.
g. Restatement 355-Punitive Damages
i. Verbatim:
1. Punitive damages are not recoverable for a breach of contract unless the conduct constituting the breach is also a tort for which punitive damages are recoverable.  
ii. Paraphrased:
1. No punitive damages unless also a tort.  
	Liquidated Damage Clauses


Rule: Will enforce liquidated damages clauses if there are not a penalty.  Must have two things:  
1) Reasonable Forecast-Must be a reasonable in light of actual or anticipated harm.
i. can look at this at time of K making, or K breach
ii. almost always look at anticipated, not actual harm
2) Difficult Calculations: Must be uncertain, or very difficult to calculate accurately.
A. Sources of Authority
a. Wasserman’s Inc. v. Middletown
i. Facts: K to lease commercial property (building land for a store).  In contract, there is a clause that requires leasor to pay 25% of gross recipets for one year if breached.  Is it enforceable?
ii. Holding: The courts say it is not enforceable.  Gross receipts are not the best measure of actual damages—unclear what is damage, and what is just a normal cost.  You can’t tell losses from receipts and so they are unfair, and run the risk of being a penalty.  Courts will not enforce liquidations clause. 
b. Lee’s Oldsmobile, Inc. v. Kaiden
i. Facts: K to buy Rolls Royce.  Broke contract and bought car elsewhere, but had put a 5k deposit down.  Clause that says that D gets to keep deposit.  
ii. Holding: Court does not enforce this clause, because it is clear what the damages will be if there is a breach (lost profit on one car) and therefore, there should not be a liquidated damages clauses.  Liquidated damages clause are for when damages unknown/difficult to calculate.  This deposit above actual damages, so penalty and not enforceable.  
c. Hutchinson v. Tompkins
i. Facts: K to sell land for 125k, breached but had 10k deposit.  Clause for D to keep deposit.  
ii. Holding: To determine if clause was reasonable estimate of damages, you can look at time of contract, or time of breach (good for real estate—always fluctuating).  
d. UCC 2-718(1)
i. Verbatim: 
1. Damages for breach by either party may be liquidated in the agreement, but only at any amount which is reasonable in the light of anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience and nonfeasibility of otherwise obtaining an adequate remedy.  A term fixing unreasonably large liquidated damages is void as a penalty.
ii. Paraphrased:
1. Can have liquidated clauses
2. but must be reasonable in light of ANTICIPATED or ACTUAL harm caused by breach
3. difficult to prove loss
4. difficult to get another remedy
5. Unreasonably large—void, penalty
e. Restatement 356
i. Verbatim: 
1. Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.  A term fixing an unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty. 
ii. Paraphrased:
1. Can liquidate damages in clause
2. amount reasonable in light of ANTICIPATED or ACUTUAL loss
3. difficult to prove loss
4. unreasonable large=penalty, unenforceable
PROVISIONS THAT LIMIT DAMAGES

1. Underliquidated Damages-less than actual damages, normally enforced.

2. Exclude Liability for Consequential Damages-[2-719]
a. can be limited unless unconscionable

b. always unconscionable for consumer goods K if for no consequential damages if bodily injury 
c. If remedy fails in purpose, can get other remedy

3. Repair or Replacement of the Goods [2-719]
a. Can limit to repair/replace of goods
b. Only option if not stated as exclusive in K

c. If fails in purpose, can get other remedy

4. UCC 2-719
a. Verbatim: 

i. (1) Subject to the provisions of subsections 2 and 3 of this section, 

1. (a) the agreement may provide for remedies in addition to or in substitution for those provided in this Article and may limit or alter the measure of damages recoverable under this article, as by limiting the buyer’s remedies to return of the good and repayment of the price or to repair and replacement of nonconforming goods or parts; and 

2. (b) resort to a remedy as provided is optional unless the remedy is expressly agreed to be exclusive, in which case it is the sole remedy

ii. (2) Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, remedy may be had as provided in this act

iii. (3) Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable.  Limitation of consequential damages for injury to person, in the cause of consumer goods is prima facie unconscionable but limitation of damages where the loss is commercial is not. 

B. Notes on Liquidated Clauses
a. Some critics say should not have these clauses at all based on human behavior.  We do not anticipate risks, and because it is impossible to know all the cost of breach can’t estimate losses.  At time of breach, could compare the clauses to the actual losses of breach.  
	Specific Damages


Equitable Remedy—Show me the money!  If not good enough, get SP.
Rule: Specific Damages are not awarded if: 
1) Monetary Damages are adequate (meet your expectation interest)

i. Might be inadequate for the following reasons [Rest. 360]

1. hard to calculate damages with certainty

2. hard to get substitute performance with money

3. hard to collect damages

4. very unique item that is hard to price (unique item that is easy to price gets damages)

2) Difficult for court to supervise the specific performance 
3) Court will not award SP for personal service contracts [Rest. 367 (1)]

4) Buyer breaches contract to buy goods [UCC 2-709]

5) Terms of contract have to be definite enough for court to award SP. 

6) Give SP for goods if item is not in ready supply—can’t find substitute.

A. Sources of Authority
a. London Bucket Co. v. Stewart
i. Facts: K to put in heating system in a large motel.  The heater put in was faulty.  Asked for specific performance.
ii. Holding: The court does not award specific performance because it says that contracts for building construction usually do not get specific performance because money damages are adequate and it is difficult for the court to supervise the specific performance. 
b. Restatement 359-Specific Performance
i. Verbatim: 
1. Specific Performance or an injunction will not be ordered if damages would be adequate to protect the expectation interest of the injured party.  
2. The adequacy of the damage remedy for failure to render one part of the performance due does not preclude specific performance or injunction as to the contract as a whole.  
3. Specific performance or an injunction will not be refused merely because there is a remedy for breach other than damages, but such a remedy may be considered in exercising discretion under the rule stated in 357. 
ii. Paraphrased: 
1. no SP if damages adequate
2. if damages adequate for part of contract, but not another, can still give SP
3. Court can use their own discretion
c. Restatement 360-Are Damages Adequate
i. Verbatim: 
1. In determining whether the remedy in damages would be adequate the following circumstances are significant: 
a. The difficulty of proving damages with reasonable certainty
b. The difficulty of procuring a suitable substitute performance by measure of money awarded as damages, and
c. The likelihood that an award of damages could not be collected
ii. Paraphrased: 
1. To determine if damages are inadequate look at:
a. Difficult to prove damages with certainty
b. Hard to get substitute performance
c. Hard to collect
d. Walgreen Co. v. Sara Creek Property Co.
i. Facts: K for pharmacy in mall for 30 years.  Clause in lease to note lease space to anyone else in mall for pharmacy.  Losses a big store, wants to let in a Phar-Mor, but has pharmacy and breaches K.  Asks for SP. 
ii. Holding: They allow specific performance because damages are difficult to calculate (lost profits for 10 years with no figures with competitor) and it would be easy for the courts to supervise the SP.  Makes an economic argument—damages not cost effective, let them buy out the injunction, better way, let market determine price, not courts. 
e. Stokes v. Moore
i. Facts: K for employment and that if he quit could not engage in similar line of business for one year.  Stipulation in K that breach would result in SP.  
ii. Holding: Court said it is not bound to enforce the SP stipulation in contract, but it is very persuasive. 
f. Van Wagner Advertising Corp. v. S & M Enterprises
i. Facts: K to lease a building with billboard which faced an exit ramp on New York Subway.  Breached contract.  
ii. Holding: No SP because could get damages and they would be adequate.   Even though property is unique, all real estate is unique, but you can put a price tag on it.  Can get damages for property.  However, only get SP for unique item when it is difficult to assess its price.  If it is unique, but easy to assess its price, then get damages. 
g. UCC 2-709-No SP if Buyer Breaches
i. Verbatim: 
1. When a buyer fails to pay the price as it becomes due the seller may recover, together with any incidental damages under the next section, the price
a. Of goods accepted or of conforming goods lost or damaged within a commercially reasonable time after risk of their loss has passed to the buyer. 
b. Of goods identified to the contract if the seller is unable after reasonable effort to resell them at a reasonable price or the circumstances reasonably indicate that such effort will be unavailing
2. Where the seller sues for the price he must hold for the buyer any goods which have been identified to the contract and are still in his control except that if resale becomes possible he may resell them at any time prior to the collection of the judgment.  The net proceeds of any resale must be credited to the buyer and payment of the judgment entitles him to any goods not resold.
3. After the buyer has wrongfully rejected or revoked acceptance of the goods or has failed to make a payment due or has repudiated (Section 2-610), a seller who is held not entitled to the price under the section shall nevertheless be awarded damages for non-acceptance under the preceding section.   
ii. Paraphrased: 
1. If buyer fails to pay you can: 
a. Get the price of the goods damaged/lost
b. Get the price of goods you can’t resell
2. Can resell goods if the buyer breaches.  
3. Awarded damages if buyer breaches
h. UCC 2-716
i. Verbatim: 
1. Specific performance may be decreed where the goods are unique or in other proper circumstances
2. The decree for specific performance may include such terms and conditions as to payment of the price, damages, or other relief as the court may deem just.
3. The buyer has a right of replevin for goods identified in the contract if after reasonable effort he is unable to effect cover for the goods or the circumstances reasonably indicate that such effort will be unavailing or if the goods have been shipped under reservation and satisfaction of the security interest in them and have been made or tendered.  In the case of goods bought for person, family, or household purposes, the buyer’s right of replevin vests upon acquisition of a special property, even if the seller had not then repudiated or failed to deliver. 
ii. Paraphrased:
1. Can get SP when goods are unique (and hard to price)
2. Court can use remedy it feels is just
3. Buyer can take back goods if after reasonable effort cannot cover goods (or circumstances show could not cover—one baseball card in world)
i. Laclede Gas Co. v. Amoco Oil Co. 
i. Facts: K to provide propane to Laclede.  Breached, and did not provide further propane.  Sues for SP.
ii. Holding: Grants SP.  Might be hard to supervise, but there is a public interest here that outweighs that.  Also, although might be propane on market, not guarantee that there is someone willing to supply propane to them for the long term of the contract.  There are not enough supplies for them to cover.  
j. Weathersby v. Gore
i. Facts: K for cotton was breached.  Sues for SP. 
ii. Holding: Does not get SP; the product was not unique and was readily available on the market.  Could easily have provided another supply.  Therefore, money damages would be adequate (can use 2-713 to get damages).
k. Restatement 367(1)-No SP for Personal Service Contracts
i. Verbatim:
1. a promise to render personal service will not be specifically enforced. 
ii. Paraphrased:
1. personal service contract=no SP (hard for court to supervise)
B. Notes on Specific Performance
a. Traditionally given for land contracts; however, notion that all land is unique is being challenged.  Especially if land is bought for profit, not for living on.  However, cannot make a buyer buy land with SP, only a seller sell the land.
b. Employment Contract-no SP for personal contracts, hard for court to supervise 
i. However, will enjoin a worker from working for competitor if that is in contract, as long as they can still find work [Rest. 367 (2)]
	Reliance Damages


P in position as if K never made; Amount P spent preparing to performing/preparing to perform K
Rule: Reliance Damages are used when:

i. Profits are uncertain/speculative and won’t give you much under expectation damages

ii. There is no K, but get relief( PROMISSORY ESTOPPEL

1. Get what you lost in relying on K

Reliance Damages are LIMITED by:

2. Expectation Damages—cannot be more than expectation damages [Rest. 349]
3. Can’t get expenditures prior to signing K/relying on K

4. If K completion a loss, must be subtracted from reliance damages (but D must prove it was a loss)

5. Forseeability-Damages must be foreseen by D at time of making of K

B. Sources of Authority
i. Security Stove & Mfg. Co. v. American Rys. Express Co.
1. Facts: K to deliver furnace to Atlantic City for conference.  Deliver but forget one box, doesn’t arrive in time.  Sue for reliance damages.

2. Holding: Reliance damages awarded.  Could not prove lost profits, because too speculative.  However, can sue for reliance (get hotel costs, employee pay, etc).  

ii.  Anglia Television Ltd. v. Reed
1. Facts:  K to have lead actor, breaches.  Sues for reliance damages.
2. Holding: Reliance damages granted, including damages before signed contract.  Place, director, designer, etc. all included because relied on fact they could get lead actor.  He knew all this would be wasted if broke K. 

iii. L. Albert & Son v. Armstrong Rubber Co.
1. Facts: K to sell four rubber reconditioning machines.  Breached, paid $3k for foundation laid for machines.  However, K overall would have been a loss.  

2. Holding: If K would have been a loss, should subtract that loss from costs: Reliance Damages – Loss if K Performed = Damages

iv. C.C.C. Films (London) v. Impact Quadrant Films Ltd.
1. Facts: Breach of K.

2. Holding: D must prove that the K would result in a loss (P can’t prove profits, otherwise would used expectation damages measure).  

v. Sullivan v. O’Conner
1. Facts: Went in to have nose job.  Doctor promised would look better.  After three times, nose disfigured.  

2. Holding: Reliance damages awarded, damages to get her back to as if K never happened.  

vi. D & G Stout, Inc. v. Bacardi Imports, Inc. 
1. Facts: Market going under, needs to keep two clients or must sell.  Bacardi promises they will still use them as distribution company.  Get’s offer to sell, asks Bacardi again and they promise to stay.  As soon as they turn down offer to sell, Bacardi backs out (at will K)

2. Holding: No real K between Bacardi and D&G Stout, but gets reliance damages.  Price of Sell 1-Price of Sell 2 for damages. 

vii. Walters v. Marathon Oil Co. 
1. Facts: Want to open Marathon station, Marathon says they will allow, buy property, then Marathon does not give them licence.  

2. Holding: Reliance damages, lost opportunity cost to invest elsewhere.  No real K-promissory estoppel.
viii. Westside Galvanizing Services, Inc. v. Georgia-Pacific Corp.
1. Facts: K for SE to provide steel for Westside to galvanize and sent to GP for facility.  SE breaches and GP promises to pay if Westiside still performs.  Westside continues to perform and GP never pays.  Sues.
2. Holding: K not valid bc of statute of frauds, but relied on so gets damages.  However, only gets damages from time after promise relied on, not before.  

ix. Restatement 349
1. Verbatim:
a. As an alternative to the measure of damages stated in 347, the injured party has a right to damages based on his reliance interest, including expenditures made in preparation for performance or in performance, less any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the contract been performed. 

2. Paraphrased:

a. Expectation damages cap for reliance damages

	Restitution Damages


Getting back what the other party gained
Rule: If Plaintiff has unjustly enriched breaching party, is entitled to that enrichment back. 
i. Damages are measured by market price to get service/good, not the contract price.

ii. Has to be a material breach—breach of the “essence” of the contract”

iii. If breacher gave some of their part of performance, that must be subtracted from restitution damages. 

1. P’s Performance – D’s Performance = Restitution Damages

ii. Can be awarded even if contract would have been a loss

iii. Has to be partly performed (K cannot be fully performed, performed just waiting for payment—no restitution)

iv. Can be awarded to breacher as well.  

A. Sources of Authority
a. Osteen v. Johnson
i. Facts: K to promote daughter’s records as a country singer.  Did not promote the second record though and sued for restitution damages. 
ii. Holding: There must be a material breach for one to get restitution damages.  This was a material breach—essence of contract to promote records.  However, she cannot get all of 2500 back because then more than if K performed.  Get’s 2500-what D did do=damages.
b. Restatement 370
i. Verbatim:
1. A party is entitled to restitution under the rules stated in this Restatement only to the extent that he has conferred a benefit on the other party by way of part performance or reliance.  
ii. Paraphrased:
1. Can get restitution for benefit given to other party
c.  Restatement 371
i. Verbatim:
1. If a sum of money is awarded to protect a party’s restitution interest, it may as justice requires be measured by either
a. The reasonable value to the other party of what he has received in terms of what it would have cost him to obtain it from a person in the claimant’s position
b. The extent to which the party’s property has been increased in value or his other interests advanced.
ii. Paraphrased:
1. Can give restitution damages by:
a. Value of what other party received based on market value
b. Amount other’s property increased (ex-real estate)
d. United States v. Algernon Blair, Inc.
i. Facts: D had a contract to build a naval hospital and K to have the steel erected.  However, D refused to pay for rental of cranes, even though included in contract.  Had already finished 28% of work. Sued for restitution damages.
ii. Holding: Awarded restitution damages for value of services given at market price.  Even though K would have been lost, get the market price (not contract price) value of what was given to breaching party. 
e. Oliver v. Campbell
i. Facts: K for lawyer to defend in divorce case.  Fired wrongfully at the end of the trial.  Sues for restitution. 
ii. Holding: Doesn’t get restitution damages, but expectation damages.  Cannot get restitution damages if contract already fully performed, and just waiting for D to pay you.  
RESTITUTION DAMAGES IF PLAINTIFF BREACHED

Rule: If plaintiff breaches, but has unjustly enriched non-breacher, is entitled to that back.  

A. Sources of Authority
a. Kutzin v. Pirnie
i. Facts: K to sell home, put 36k down, but decides not to buy.  Sue for deposit back. 
ii. Holding: Entitled to restitution damages back minus and damages caused by breach.  Gets back 18k.  
b. UCC 2-718 (2)
i. Vebatim: 
1. Where the seller justifiably withholds delivery of goods because of the buyer’s breach, the buyer is entitle to restitution of any amount by which the sum of his payments exceeds.  
ii. Paraphrased:
1. If buyer breaches but withholds goods/money for more than damages, buyer entitled to that money/goods back.  
c. Coppola Enterprises, Inc. v. Alfone
i. Facts: K to build house, but breached contract and sold to someone else for a higher price. 
ii. Holding: Allowed restitution damages of the difference between the price got from other customer and her price.  Should not be able to profit from breach.  She gets their profit on the sale of the house. 
d. Laurin v. DeCarolis Construction Co.
i. Facts: K to buy home, but the company bulldozed the trees and put in gravel.  Sue for restitution damages.
ii. Holding: Allowed restitution damages for the trees and loam, because the breacher should not profit from the breach.  
	Interpretation


Contract requires MUTUAL ASSENT and consideration
Three Types of Assent:


1. Assent to Contract (Lucy/Embry)

2. Subject Matter/Meaning of Words (Frigaliment, Raffles)

3. Rights and Obligations (MCC-Marble)

Steps to Determining Assent:

1. Look at language of contract

a. Definitions within

b. Essential purpose of K

2. Decipher outward manifestations of Intent

a. Exchange of information

b. Statements made

c. Prior Dealings/Course of Dealings

d. Trade Usage
RULE:  FRAMEWORK FOR INTERPRETATION

Restatement 206-Interpretation against Drafter

When interpreting contract and deciding between reasonable meanings, meaning preferred which operates against one who drafted contract.

Restatement 207-Interpretation Favoring the Public

When interpreting contract and deciding between reasonable meanings, meaning that serves public interest is preferred. 


We also look at: 


1. Negotiated terms over boilerplate terms.


2. If can figure out the primary purpose of the contract, we give that great weight
1. INTENT TO ASSENT TO CONTRACT
Rule: The party’s intent is determined by what a reasonable person in the position of the other party would think that the other’s party’s actions meant. (Test: What did their actions show their intent to be to a reasonable person?)  Mental assent doesn’t matter if outward expression reasonably indicate assent. 
A. Sources of Authority
a. Lucy v. Zehmer
i. Facts: K for the sale of land.  P sues for SP.  D says that he did not mean it as a real contract, was just drinking and joking.  P says that he thought it was a real contract.
ii. Holding: Courts note that they had discussed for 30 minutes, made out two different contracts, and his wife had even signed.  The court said that a reasonable person would determine that D was serious.  Not concerned with one’s secret intent, but the outward expression of intent.  
b. Keller v. Holderman
i. Facts: Wrote check for $300 for watch worth $15.  
ii. Holding: Court found exchange was a “frolic and banter” and neither was expecting to buy or sale and therefore, their actions did not show intent and the contract is not enforceable.  
c. Embry v. Hargadine, McKittrick Dry Goods Co. 
i. Facts: Went to boss’ office to tell him that he needs a contract for another year if wants to keep his services.  Boss then was very busy  but said, “Go ahead, you’re all right.  Get your men out and don’t let that worry you.”  Went to appeals for faulty jury instructions.
ii. Holding: Error in jury instructions.  Does not matter if both intended to form K, instead, what did their words and actions show?  If reasonable man would believe he was assenting to a K then he is bound.    
d. Restatement 24-What is an Offer?
i. Verbatim: 
1. An offer is a manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.  
ii. Paraphrased:
1. offer=manifestation of willingness to enter K (outward actions, not internal, secret intent)
2. would be interpreted as so by reasonable person
2. MISUNDERSTANDING OF CONTENT/MEANING OF WORDS IN CONTRACT
Rule: There is no binding contract unless both sides agree to the same thing; contracts with ambiguous terms not agreed upon by the party not upheld by court—no “meeting of the minds.” 
3. If neither party can be assigned greater blame for the misunderstanding, cannot enforce either’s interpretation, both can abandon K (Raffles).

4. If one party more guilty than other for misunderstanding, meaning of innocent party used (Mayol)

5. If there are no other sources to determine meaning, too ambigious, use Raffle voiding of K.
6. If meaning can be determined from objective sources, use that meaning in contract.
a. Text of Contract

b. Usage in Trade (Frigaliment Importing Co. v. BNS Intern. Sales Corp.)

A. Sources of Authority
a. Raffles v. Wichelhaus
i. Facts: K for cotton to arrive on ship named Peerless.  However, there are several ships named Peerless sailing from Bombay.  D thinks that means Dec. Peerless ship.  P thought it was for Oct. Peerless ship. Sues for breach of K. 
ii. Holding: The contract is too ambiguous and the two are not agreeing to the same thing.  The contract is not enforceable because there is no mutual assent.  
b. Oswald v. Allen
i. Facts: K to buy Swiss coins.  Disagree about whether K was for all Swiss coins, or just Swiss coin collection excluding Swiss coins in Rare Coin Collection. 
ii. Holding: Not binding because there is no way to determine what was agreed to.  Neither more at fault, K voided.  
c. Falck v. Williams
i. Holding: If neither party assigned the greater fault for misunderstanding, no basis for deciding best interpretation, so allowed to void K. 
d. Frigaliment Importing Co. v. B.N.S. Intern. Sales Corp. 
i. Facts: K for chicken.  Gets older stewing chicken, but thought that K was for younger chicken.  Sues for breach of contract. 
ii. Holding: Court must interpret which meaning of the word “chicken.”  Looks to objective sources to determine the meaning of the word chicken—looks at Dept of Ag. Definition (says in K Dept of Ag Grade A chicken), the market price indicates older chicken, the usage in the industry, and dictionary meaning of chicken.  They determine that the company met contract by providing older chicken.  
e. Restatement 20- Misunderstanding
i. Verbatim:
1. There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and
a. Neither party knows or has reason to know the meaning attached by the other; or
b. Each party knows or each party has reason to know the meaning attached by the other
2. The manifestations of the parties are operative in accordance with the meaning attached to them if
a. That party does not know of any different meaning attached by the other, and the other knows the meaning attached by the first party; or
b. That party has no reason to know of any different meaning attached by the other, and the other has reason to know the meaning attached by the first party. 
ii. Paraphrased:
1. No MA if parties have materially different meanings and
a. No reason to know/or does not know meaning attached by other
2. MA if meaning of K
a. Different meaning of one not known by the other, but the other knows the first party’s meaning
b. Different meaning one party does not have reason to know, but the other party has reason to know the meaning attached by first party (Frigaliment) 
c. ESSENTIALLY TAKE MEANING OF PARTY LESS AT FAULT FOR MISUNDERSTANDING
f. Restatement 201-Whose Meaning Prevails
i. Verbatim:
1. Where the parties have attached the same meaning to a promise or agreement or term thereof, it is interpreted in accordance with that meaning. 
2. Where the parties have attached different meanings to a promise or agreement or a term thereof, it is interpreted in accordance with the meanings attached by one of them if at the time the agreement was made:
a. That party did not know any of the meanings attached by the other, and the other knew the meaning attached by the first party; or
b. That party had no reason to know of any different meaning attached by the other, and the other had reason to know the meaning attached by the first party.
3. Except as stated in this Section, neither party is bound by the meaning attached by the other, even though the result may be a failure of mutual assent. 
ii. Paraphrased:
1. If both agree to meaning of promise, that is the meaning. 
2. If different meaning attached by both, enforce
a. The party who did not know about other one’s meaning, but that party knew the meaning of other (told someone, I interpret the boat as Dec. boat) 
b. Didn’t have reason to know of other party’s meaning, but they had reason to know my meaning (Frigaliment)
RIGHTS AND OBLIGATIONS
Rule: Subjective intent of both parties will be used if both parties had the same subjective intent, or both parties could not have been unaware as a reasonable person what was subjectively intended.  
Primary Object of contract is to give effect to the intentions of the parties, greater regard being given to intent than to particular words used in expression thereof.

1. Extrinsic evidence is admissible to show the meaning of words used in a contract where there in an ambiguity, or when the language could mean more than one thing.
A. Sources of Authority
a. MCC-Marble Ceramic Center, Inc. v. Ceramica Nuova D’Agostino
i. Facts: K for the sale of tiles.  Meet at trade show and discuss orally K and agree not to use terms on the back of K, but fill out K anyway.  Company stops sending tiles and MCC sues.  However, they counterclaim that they have a right to stop shipment if invoices not paid as on back of K, and also that if one not satisfied with tiles, must put in writing.  MCC contacted to say not satisfied, but not in writing.  Therefore, countersued for overdue invoice.  Summary judgment for D, appealed.
ii. Holding: CISG applies (US, Italy).  CISG 8 (1) allows evidence to be presented about subjective intent.  Had affidavits that subjective intent not to use clauses on back.  Should be allowed (though not necessarily conclusive proof).  Remanded.  
b. Mayol v. Weiner Companies, Ltd.
i. Facts: K to purchase home.  K said, “possession to be delivered on said date subject to tenant’s rights.”  P found out tenant had right to purchase.  Did not know that and sued for deposit back. 
ii. Holding: Look first if the contract term is ambiguous—it is.  Look at evidence of interpretation to determine who most at fault for faulty understanding is.  Held that evidence that P did not know had option to buy, but D did know.  Unusual tenant right not spelled out.  P had asked for lease, had not gotten until after K signed.   
c. Restatement 21(2a)
i. Verbatim:
1. That party does not know of any different meaning attached by the other, and the other knows the meaning attached by the first party
ii. Paraphrased:
1. If you know that other party doesn’t know the meaning you’re applying, and you know that, meaning of innocent party used.  You should have clarified. 
d. Berke Moore Co. v. Phoenix Bridge Co.
i. Holding: If both attach same meaning to K, that is the one enforced (regardless of reasonableness).  
B. Notes on Principles of Interpretation
a. Four Principles:
i. If attach two different meanings, more reasonable meaning prevails. (Frigaliment)
ii. If attach two different meanings and both are reasonable, neither prevails (K void-Raffles)
iii. If parties attach same meaning to K, even if unreasonable, that one prevails.
iv. If one knows the meaning attached by the other, and the other party does not know of the other’s meaning, even if more unreasonable, party’s meaning who did not know of other’s intent prevails. (Mayol)
TERMS NOT INCLUDED-What is reasonable? 
Rule: DURATION-When a contract does not include terms describing the amount of time the contract is valid, the courts will interpret it to mean it is valid for a reasonable time.
1. EXCEPTION-Will not apply this rule for at will contracts, exclusive agency, distribution or requirement contracts.

2. Reasonable time depends on the nature, purpose and circumstances of the contract. (UCC 1-205/Restatement 202(1)

Rule: SCOPE-A court will interpret a contract to have a scope and duty that is reasonable.

A. Sources of Authority
a. Haines v. New York
i. Facts: K to extent future water lines in township when necessitated by future growth in K for Haines to offer water purification for water in township so it doesn’t contaminate water in New York.  P wants to build homes and wants sewer lines connected.  Refuse, plant already at capacity, would overflow it. P sues.
ii. Holding: Where there is no duration of time, courts interpret that the parties mean a reasonable time.  They say it is reasonable so long as the city needs the water.  So, contract is still in effect.  But now must look at scope.  The courts will interpret a contract to have a scope and duty that is reasonable. 

b.   Restatement 204-Supplying an Omitted Essential Term
i. Verbatim:

1. When the parties to a bargain sufficiently defined to be a contract have not agreed with respect to a term which is essential to a determination of their rights and duties, a term which is reasonable in the circumstances is applied by the courts.  

ii.  Paraphrased:
1. If term necessary excluded, courts will look at what term would be reasonable in the circumstance.  

c. Spalding v. Morse
i. Facts: K to pay alimony and child support to trustee until college.  Paid 1200/yr til college and then 2200 for 4 years in college.  Son goes to army.  Should continue to pay?

ii. Holding:  Look at what is reasonable in light of the language and circumstances of the contract to determine its intent.  Determine purpose of contract is to take care of son before college, now in army and paid, doesn’t have to pay.  

d. Restatement 202 (1)-Purpose of Parties
i. Verbatim: 

1. Words and other conduct are interpreted in light of all the circumstances, and if the principal purpose of the parties is ascertainable, it is given great weight.   
TRADE USAGE

Rule: Trade Usage can be used to determine the meaning of term(s) in a contract if: (UCC 1-205 (2))

1. definition has regularity of observance of trade

2. justifies expectation that it will be used in transaction

3. used in written trade code or similar writing

4. Doesn’t matter if other actually knows, if should have know about definition, can be held to it.  

A. Sources of Authority
a. Foxco Industries, Ltd. v. Fabric World, Inc. 
i. Facts: K for fabric.  Orders “first quality goods.” Gets some that have defects.  Fabric World says first quality means no defect in fabric.  Foxco says acceptable to have a few defects for first quality goods
ii. Holding:  Court uses Foxco’s definition of the trade association.  Regardless of whether or not Fabric World actually knew about it they should and can be held to it.
b. UCC 1-205(2)
i. Verbatim:
1. A usage of trade is any practice or method of dealing having such regularity of observance in a place, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question.  The existence and scope of such usage are to be proved as facts.  If it is established that such a usage is embodied in a written trade code or similar writing the interpretation of the writing is for the courts. 
ii. Paraphrased:
1. Usage of trade is:
a. Has regularity of observance
b. Justifies expectation it will be used in k
c. Must prove usage
d. Used in trade code or similar writing
c. Restatement 222-Trade Usage
i. Verbatim:
1. A usage of trade is a usage having such regularity of observance in a place vocation or trade as to justify an expectation that it will be observed with respect to a particular agreement.  It may include a system of rules regularly observed even though particular rules are changed from time to time. 
2. The existence and scope of a usage of trade are to be determined as questions of fact. If a usage is embodied in a trade code or similar writing the interpretation of the writing is to be determined by the court as a question of law.
3. Unless otherwise agreed, a usage of trade in the vocation or trade in which the parties are engaged or a usage of trade of which they know or have reason to know gives meaning to or supplements or qualifies the agreement. 
ii. Paraphrased:  *Almost just like UCC
1. regularity of observance in trade
2. justifiable to expect it will be used
3. trade code/writing examples—determined by court
4. know/reason to know use
COURSE OF DEALING

Rule: Can use course of previous dealing to determine meaning of terms in contracts.

A. Sources of Authority
a. UCC 1-205 (1)-Course of Dealing 
i. Verbatim:
1. a course of dealing is a sequence of previous conduct between the parties to a particular transaction which is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct.
ii. Paraphrased:
1. previous dealings with each other
2. to a particular transaction
3. common basis of understanding
4. (donut example-always ok with 12 for dozen, not 13)
Rule: When determining meaning of contract, this is the hierarchy: (UCC 2-208)

1) Terms of Contract
2) Course of Performance
3) Course of Dealing
4) Usage of Trade
	Offer


The bar is high for an offer because it could create a legal obligation
Rule: An offer is a:

1. Manifestation of a willingness to enter into a bargain (Rest. 24)

a. Use a reasonable person in position of party standard
2. Which justifies another person’s belief that assent would conclude it (Rest. 24)

a. Use a reasonable person in position of party standard

b. Example-offer that’s joke does not meet this requirement, or soliciting contract bids (because know that this is just negotiations)

3. Definite

4. Generally, ads are invitations to bargain, but they may be offers when:

a. Invite performance of a specific act 
b. leave nothing open for negotiation

c. clear, definite, and explicit
d. Lists for ads at a particular price that say “first come first served”-promise to sell for showing up (Leftkowitz)

e. public policy has deemed them to be 


1. Deceptive Trade Practices Act

2. Federal Trade Commission Regulations
5. You may not need offer and acceptance as long as you have assent (Rest. 17,22)


a. Example: Extensive negotiations/mergers
CRAFTING AN OFFER

The offeror is the master of the offer—can craft anyway he/she wants.  

Restatement 30-Form of Acceptance Invited

1. (1) May require acceptance to be by words, or to act or refrain from an act, or could empower offeree to make selection of terms.  
2. (2) If not indicated by language or circumstances, offeror invites acceptance in any manner/medium REASONABLE in the cirucumstances.
Restatement 32-Doubt of Which Performance Inviting

If in doubt, offer interpreted to invite performance or promise, whatever the OFFEREE chooses.
PRELIMINARY NEGOTIATIONS

Restatement 26

Not an offer if person to whom it is addressed knows or has reason to know that person making it does not intend to conclude bargain until he has made a further manifestation of assent. 

AUCTIONS of GOODS 
UCC 2-328 (Restatement 28 also)
(2) Sale complete when announces by fall of hammer (or other customary manner).  If bid made when hammer falling, auctioneer can use his/her discretion.
(3) Such a sale is with reserve unless explicitly put up without reserve.  Goods can be withdrawn at any time until completion of sale announced.  If without reserve, cannot withdraw unless no bid is made within the reasonable time.  In either case, bidder can retract bid until auctioneer announces completion of the sale.
a. Putting item up for sale is not an offer, but an invitation to bid.  If without reserve, though, is legally bound to sell.

1. Most at auctions are sophisticated repeat buyers who do not have expectation that it is a binding offer (fits within rule)


b. Also applies to auctions for land (Hoffman v. Horton)

A. Sources of Authority
a. Lonergan v. Scolnick
i. Facts: Contract to buy add in newspaper saying, “40 acres, need cash”   Buyer sends letter saying not sure if this is the land.  Seller sends letter back saying should make an offer, will sell soon.  Wrote back thinking he had bought land, sold to another.  Sues for SP. 

ii. Holding: There was no contract, because there was not an offer.  There was no price in ad, not definite.  Further, letter back shows not intending to be offer—tells him to make offer quickly (no manifestation of willingness).  
1. Ad-request for offer, not definite.

2. Letter-no definite offer, even says it is a form letter.  Says will sell if doesn’t make offer—shows need further assent on party of seller.

b. Regent Lighting Corp. v. CMT Corp.
i. Facts: D sent letter requesting firm quotation for winding equipment.  Had a proposal with price, description of machine.  BUT, also had terms saying no order shall be binding on seller unless accepted by seller in writing.

ii. Holding: No offer.  Term prevented proposal from being offer.

c. Lefkowitz v. Great Minneapolis Surplus Store
i. Facts: Ad in newspaper saying one black lapin stole, worth 139.50, one dollar.  First come first served.  Man shows up to claim and purchase, say they will only sell to women.  Further, had said if you show up, you get this—unilateral offer.
ii. Holding: Was an offer.  Although most ads are only invitations to bargain, this one was clear, definite, and left nothing open for negotiation. 

d. Ford Motor Credit Co. v. Russell
i. Facts: Ad in paper for 1988 For Escort Pony for 7k, monthly payments of 159 based on 11% financing. P tries to buy, but can’t get any companies to give him 11% financing, and has to get 13% financing.  He defaults on payments, and said that ad was offer.
ii. Holding: Not an offer.  Unreasonable to believe that everyone could get financing at that rate, therefore, unreasonable to believe that it was binding on advertiser. (Doesn’t meet 2 justifies belief).  Also, not a unilateral offer for an act.
e. Carlill v. Carbolic Smoke Ball
i. Facts: Ad in newspaper that says if you use ball three times and day and it doesn’t work get 100 pounds.  Have 1000 pounds in bank to show sincerity. P does this and still gets flu, they refuse to pay.
ii. Holding: Was an offer, was definite, serious and invited public to act.
f. Donovan v. RRL Corp.
i. Facts: Advertisement to sell a 1995 Jaguar in paper which included price.  
ii. Holding: Determines it is an offer based on California Vehicle Code.

g. Harris v. Time
i. Facts: envelope said that get a watch just for opening envelope before a certain date.  Boy opens and sues.

ii. Holding: Was an offer, asked for an act from who it was advertising to. 

h. Fisher v. Bell
i. Facts: Act that makes it unlawful to offer for sale a switchblade knife.  D prosecuted for putting switchblade knife in window with ticket that said “knife-4 shillings”.  
ii. Holding: Was not an offer, an invitation to bargain.  

i. Uniform Deceptive Trade Practices Act
i. A person engages in deceptive trade practice when:
1. advertises good or serves with intent not to sell them as advertised

2. Advertises goods or serves with intent not to supply reasonable expectable public demand, unless the advertisement discloses a limitation of quantity.

3. If damaged by deceptive trade can get an injunction that court considers reasonable
j. Federal Trade Commission Regulations-Retail Food Store Advertising and Marketing Practices
i. Deceptive under trade commission act to offer product for sale at stated price if do not have in stock and readily available during period of advertisement, unless ad clearly says supply limited or only available at some stores.
ii. No violation if:
1. ordered products in time for ad period

2. food retailer offers raincheck

3. food retailers offers price to similar product

4. Offers other compensations at least equal to ad value

	Termination of an Offer


After the offerror has made the offer, he/she has given the other party the power of acceptance.  But this can be taken away…
ONE IS NEVER BOUND UNTIL THERE IS AN ACCEPTANCE BY THE OTHER PARTY
RULE: WAYS TO TERMINATE AN OFFER/POWER OF ACCEPTANCE

Restatement 36

1. (1) An offeree’s power of acceptance may be terminated by:
a. (a) rejection or counter-offer by the offeree
b. (b) lapse of time
c. (c) Revocation by the offeror
d. (d) death or incapacity of the offeror or offeree
2. (2) Also, power of acceptance terminated by non-occurrence of any condition of acceptance under the terms of the offer.
BUT DIFFERENT FOR OPTION CONTRACTS!!!

Restatement 37

Power of acceptance of option contract NOT terminated by rejection, counteroffer, revocation, or by death/incapacity of the offeror, unless the requirements are met for the discharge of a contractual duty. (can be by lapse of time, or non-occurrence of a condition though)
REJECTION
Restatement 38

Rejection terminates power of acceptance, UNLESS

a) offeror indicates that offer still stands despite rejections

b)  Offeree states that although not accepting now, wishes to consider the offer further

Goes into effect as soon as received by offeree (or someone authorized to receive it, or place authorized to leave) Restatement 68
1. (1) Power of acceptance is terminated by his rejection of the offer, unless offeror has manifested a contrary intention.
a. This is true even if rejection communicated before offer would otherwise have lapsed!!  
2. (2) Manifestation of intent not to accept offer is a rejection unless offeree manifests an intention to take it under further advisement.

a. Whether offeror would reasonably understand that the expression was a rejection of the offer, and therefore, the offer is off the table?
Restatement 40-Time when Rejection/Counteroffer Terminates Power of Acceptance

Rejection/counteroffer by mail/telegram does not terminate power of acceptance until received by offeror.  BUT, if send acceptance after sending rejection/counteroffer, only counteroffer unless receives acceptance before rejection/counteroffer.
A. Sources of Authority
a. Akers v. Sedbury
i. Facts: Two plaintiffs hired to work for company, there was friction between them and boss.  Went to owner of company and offered to resign, but she did not accept this offer and continued to discuss the business.  She calls the manager about the offer, and sent them telegrams saying their resignations accepted.  They say they are still not open. 

ii. Holding: No contract, time had lapsed and offer no longer open anymore.  Only open for reasonable time, no longer reasonable after tey have gone back to work.  No evidence to show they intended offer to be open beyond conversation.  Also, she rejected the offer during the conversation, and did not give any indication she continued to take it under advisement. 
LAPSE OF TIME
Restatement 41

Offeror is master of the offer and can set a time for offer to be good for.

a) if no time set, good for a reasonable time

b) if bargaining over phone or face-to-face, usually continues only during conversation unless evidence of contrary intent.
1. (1) Power of acceptance terminated at time specified in offer, and if no time specified, at the end of a REASONABLE time. 

2. (2) What is a reasonable time is a question of fact.  Look at circumstances existing when offer and attempted acceptance made.

a. Ordinarily, an offer made by one to another in a face to face conversation is deemed to continue only to the close of their conversation (Akers).

b. (Comments) Look at: 
i. Nature of proposed contract
ii. Purpose of the parties
iii. Course of dealing between parties
iv. Relevant usages of trade
v. Reasonable Man Standard: What time would be thought reasonable by reasonable man in position of offeree? 
3. (3) Unless otherwise indicated by language or circumstance (and subject to Rest. 49), offer sent by mail accepted if mailed anytime before midnight on day offer received.

B. Sources of Authority
a. Akers v. Sedbury
i. Facts: Two plaintiffs hired to work for company, there was friction between them and boss.  Went to owner of company and offered to resign, but she did not accept this offer and continued to discuss the business.  She calls the manager about the offer, and sent them telegrams saying their resignations accepted.  They say they are still not open. 
ii. Holding: No contract, time had lapsed and offer no longer open anymore.  Only open for reasonable time, no longer reasonable after tey have gone back to work.  No evidence to show they intended offer to be open beyond conversation.  Also, she rejected the offer  

COUNTEROFFER

Restatement 39

Influenced by Mirror Image Rule that says acceptance must mirror offer.  Modern contract law has softened this distinction, see Restatement 59 and UCC 2-207.

Counteroffer revokes power of acceptance, UNLESS

a) offeror or offeree says they would like to keep considering the original offer (contrary intention)

1. (1) A counteroffer is an offer made by an offeree to offeror relating to the same matter as the original offer, proposing a substituted bargain differing from that proposed by original offer.
2. (2) Power of acceptance is terminated by making counteroffer, unless offeror has manifested a contrary intention or counteroffer manifests a contrary intention of the offeree

a. (Comments) offer may state that it will continue for stated time and will be glad to receive counteroffers.  Also, offerree can say holding original offer under advisement, but if wishes to make deal at once proposing a counteroffer.
3. If show unequivocal acceptance but make suggestions, it is ok as long as it is clear that still assent even if request not met. (Ardente v. Horan; Price v. Oklahoma)
Restatement 59-Acceptance with Qualifications

Reply to offer which accepts it but is conditional on the offeror’s assent to terms additional to or different from those offered is not an acceptance but is a counter-offer. 
a. Note, that if accept whether or not assents to additional terms, then 59 doesn’t apply because not CONDITIONAL on assent to terms.

Restatement 40-Time when Rejection/Counteroffer Terminates Power of Acceptance

Rejection/counteroffer by mail/telegram does not terminate power of acceptance until received by offeror.  BUT, if send acceptance after sending rejection/counteroffer, only counteroffer unless receives acceptance before rejection/counteroffer.
A. Sources of Authority
a. Ardente v. Horan
i. Facts: Bid for home, which is accepted.  Send contract to couple.  The couple sends back a letter asking for clarifications, wondering if the furniture and curtains are included.  Buyer then refuses to sell house, sues for SP. 

ii. Holding: There was an acceptance, not a counteroffer.  It was clear that they accepted, just making a suggestion, but still accepting regardless of whether meet suggestion.  
b. Price v. Oklahoma College of Osteopathic Medicine
i. Facts: Employee got offer to renew contract.  Signed contract, but underneath wrote, “signed under protest that salary doesn’t reflect personal policy guidelines.”  Says that counteroffer, terminated. He sues.

ii. Holding: Not a counteroffer, was accepted.  Equivalent to saying, I accept but I don’t like your offer.  

c. Livingston v. Evans
i. Facts: Letter offers to sell land for $1800.  Buyer wrote back, send lowest cash price, will send $1600.  Seller wrote back saying, “cannot reduce price.”  Buyer got acceptance of $1800 before got seller’s letter.  

ii. Holding: There was a contract, buyer had counteroffer, but then renewed offer.

d. Culton v. Gilchrist
i. Facts: Landlord offered tenant option to renew lease.  Tenant accepted, but said “I would like permission to build a cookroom at south side”

ii. Holding: An acceptance, just making a request could follow or not.  
DEATH OR INCAPACITY BEFORE ACCEPTANCE
Restatement 48

The power of acceptance is terminated when offeree OR offeror dies or is deprived of legal capacity to enter into the proposed contract. 

a. True even if offeree doesn’t learn of death/incapacity until after dispatched acceptance.
This rule is criticized in the comments for obsolete view that there must be a meeting of the minds.  Argues that if other party has no reason to know one incapable or sick, should be enforced. (Swift & Co. v. Smigel has rejected the rule). 

REVOCATION

An offer can be revoked up until time of acceptance.
Restatement 46-Revocation of a General Offer (Advertisement) 

If offer made by advertisement, other general notification to public, power of acceptance terminated when notice of termination given publicly by advertisement or other general notification equal to that given to the offer and no better means of notification is reasonably available.

Restatement 42-DIRECT REVOCATION: Revocation by Communication from Offeror

Power of acceptance terminated when offeree receives from the offeror a manifestation of an intention not to enter into the proposed contract.  

a. Goes into effect when received/told to offeree (or left with one authorized to receive it, or place authorized to leave it.  Restatement 68
Restatement 43-INDIRECT REVOCATION: Indirect Communication of Revocation

Power of acceptance terminated when offeror takes definite action inconsistent with an intention to enter into proposed contract and offeree acquires reliable information to that effect.

A. Sources of Authority
a. Dickinson v. Dodds
i. Facts: Gets note saying he can buy property for 800 pounds up until Friday.  However, finds out that seller has been offering to sell to someone else.  Tries to leave acceptance with mother in law, and also gives acceptance to him on train.  
ii. Holding:  Offer was revoked before acceptance.  Was indirectly revoked when got reliable information wanted to sell to others.
	Option Contracts/Firm Offers


Option Contract = Firm Offer
Cannot be revoked( 

WATCH OUT-Differences betw. Restatement/UCC

ALSO, ACCEPTANCE OF OPTION K VALID ON RECIEPT, NOT DISPATCH (UNLIKE OTHERS)
RULE:  FIRM OFFERS UNDER THE RESTATEMENT
Restatement 25-What is an option contract? 

An option contract is a promise which meets requirements for contract formation and limits promisor’s power to revoke offer.

a. I’ll give you two dollars to not sell this necklace to anyone else for a week while I decide if I want it.

Restatement 87-How is an Option K formed?

1. (1) Offer binding as option K if:
a. (a) in writing and signed by offeror
b. (a) consideration for making of offer
i. More liberal approach-don’t need actual consideration, just signed with recitation of consideration enough (even if consideration never paid).   Needing consideration old common law approach.  Why?  Option K seen as a good, healthy party of doing business.  Want to encourage these.
c. (a) AND proposes exchange on fair terms within a reasonable time
Restatement 45-Option Contract Created by Part Performance or Tender

ONLY USE IF UNILATERAL CONTRACT, WHERE ONE HAS BEGUN PERFORMANCE

Created to stop injustice if one began performance and offer revoked before performance completed (i.e. walking across Brooklyn Bridge)
1. (1) ONLY TRUE FOR UNILATERAL K: If offer invites offeree to accept by rending a performance, option contract is created when offeree tenders or begins invited performance.
a. Preparing to perform and beginning to perform are two different things (Ragosta)
b. Preparing to perform—no option K, but could be justifiable reliance under 87 (2)
2. (2) Offeror’s only has to perform their part if offeree completes performance (as asked for).
Restatement 87 (2)-Option K Promissory Estoppel( 

USE FOR UNILATERAL/BILATERAL CONTRACT WHERE ONE PREPARED TO PERFORM
1. (2) An offer which: 
a. Offerror should reasonably expect to induce action or forbearance of a substantial character on behalf of offeree before acceptance
i. Can use for bilateral or unilateral with preparations to perform
b. And DOES ACTUALLY induce action or forbearance
c. Is binding as an option contract to extent necessary to avoid injustice 
i. Offer by subcontractor to general contract will usually become irrevocable under this rule

1. Of course is everyone else is bidding 10k, and someone is bidding 1k, have to question if reliance is justifiable (probably a mistake)
2. HAS BEEN CRITICIZED THOUGH—Subcontractors are bound to general contractors, but they are not bound to them [SUBCONTRACTOR MAKES OFFER(GENERAL CONTRACTOR DOESN’T HAVE TO ACCEPT]. Therefore, they can bid shop (use lowest bid to negotiated lower bids afterwards), bid chop (pressure to lower bid), or encourage bid peddling (wait til someone enters low bid, then make one lower afterwards to avoid paying estimating costs).  One court has rejected using 87 (2) in subcontractor/contractor (Home Elec. Co. v. Underdown Heating & Air Conditioning Co.)
a. Preload Technology, Inc. v. A.B. & J Construction Co, Inc.
i. Won’t give Rest. 90, 87(2) if using for bid shopping—not “required to stop injustice”
b. Allen M Campbell Co. v. Virginia Metal Industries
i. Subcontractor refused to perform at bid price, general contractor got promissory estoppel (90).
Restatement 37-Option Contracts Losing Power of Acceptance

Option contracts can’t be revoked!  
Power of acceptance of option contract NOT terminated by rejection, counteroffer, revocation, or by death/incapacity of the offeror, unless the requirements are met for the discharge of a contractual duty. (can be by lapse of time, or non-occurrence of a condition though)
A. Sources of Authority
a. Ragosta v. Wilder
i. Facts: Learned D thinking about selling fork shop, and mailed him letter with offer to purchase and check for $2000, and he began getting necessary financing.  Seller sent the 2,000 back and said would sell shop for $88,000 any time up to Nov. 1 that he will appear at Bank with money.  Then will give over deed, if property not sold.  Oct. 8 says no longer willing to sell.  P has already processed loan application and prepared to close.  Lost 7k in closing costs.  Argues that couldn’t revoke because taking out loan created option K.
ii. Holding: No option K, had prepared to perform, not begun performance (different if was on his way to bank).  
b. Drennan v. Star Paving
i. Facts: General contractor wants to put in bid to build school.  Looking for bids from sub-contractors to do paving.  D bid for 7k.  P went to tell him his bid was accepted, and as soon as he saw him D said that he made mistake and could not do it for that much, but had used that figure in compiling their bid.  
ii. Holding: Option K created under 87 (2), had not started performance (paying money) but had justifiable relied on the bid.  [couldn’t get promissory estoppel because no promise to him, he made the offer, was no acceptance]
RULE:  OPTION CONTRACTS UNDER UCC

UCC 2-205

Big difference with Restatement: UCC doesn’t require consideration for option K, 

Restatement wants either consideration or at least recitation of consideration.
Firm offer if: 

1. offer by a merchant to buy/sell goods

2. signed writing 

3. by terms gives assurance will be held open and is not revocable for time stated

4. doesn’t need consideration

5. if no time stated, will be for reasonable time

6. but cannot last more than three months without consideration
7. must be signed by offeror (even if form provided by offeree)
	Mailbox Rule


Acceptance valid when put in mailbox to push up performance to the earliest possible date.  Everything else valid when received.
RULE:
1. General Rule: Everything is valid on RECIEPT

2. EXCEPT an acceptance ( valid by DISPATCH (as soon as you put in mailbox) 

i. Properly Addressed

1. If properly addressed, valid on dispatch even if lost or never received (but court may relieve other party, ex: already sold goods).
ii. Must be properly dispatched (Rest. 66)
1. If not properly dispatched, valid only if arrives at time it would if properly dispatched.  If not, then not valid until received.
iii. Should be a reasonable method of delivery (Rest. 65) (UCC 2-206 (1))
iv. Offer didn’t say it had to be accepted another way (Rest. 60 (1); UCC 2-206(1))
v. If just suggests way to accept, could accept another way (Rest. 60)
1. If offer gives you a certain number of days to respond, time begins when you RECEIVE the offer (Caldwell v. Cline)
vi. Send acceptance and rejection at same time:

1. Rejection sent first-valid unless acceptance arrives first
2. Acceptance sent first-valid on dispatch, not undone by rejection (even if gets there first)
b. EXCEPTION-Option contract acceptance not valid until RECEIVED by offeror (Rest. 63 (b))

3. Acceptance on phone like accepting in person (or other instantaneous medium) (Rest. 64)

4. Emails effective upon receipt

a. Uniform Computer Information Transaction Act
b. Effective when received, even if individual unaware of receipt
c.  Risk placed on sending party if receipt doesn’t occur
A. Sources of Authority
a.  Restatement 30-Form of Acceptance Invited

i.   Offeror is master of offer—if wants an acceptance one way, that’s the way you gotta give it!

1.  (1) Offer can require acceptance to be made in words, performance, refraining from performing, or can allow offeree to make selection of terms of acceptance

2. (2) Unless otherwise indicated by language/circumstance, offer invites acceptance in any manner /medium reasonable in circumstances

a. Reasonable Defined-Restatement 65-customary in similar transactions.
b.  Restatement 49-Effect of Delay in Communication of Offer

i.  If communication of offer delayed:
1. period to accept not extended if offeree knows/has reason to know of delay

2. if offeree doesn’t know about delay/doesn’t have reason to know of delay, can accept within time as if offer dispatched on time
c. Restatement 60-Acceptance of Offer which states Place, Time, or Manner of Acceptance 
1. If offer prescribes place, time or manner of acceptance its terms must be complied with.
2. If just suggests time, place, or manner to accept, can accept another way.

d. Restatement 63-Time when Acceptance Takes Effect

1. Unless offer provides otherwise
a. (a) Acceptance valid as soon as leaves offeree’s possession, even if doesn’t get to offeror
b. (b) Acceptance under option K not valid until RECEIVED by offeror
e. Restatement 64-Acceptance by Telephone or Teletype

1. If acceptance given on phone/other method of instantaneous two way communication, treat as if accepted in person.
f. Restatement 65-Reasonableness of Medium of Acceptance

1. Unless circumstances known to offeree indicate otherwise, a medium of acceptance is reasonable if it is one used by the offeror or one customary in similar transactions at the time and place the offer is received.  

g. Restatement 66-Acceptance must be properly Dispatched

1. If one sends acceptance on time, but uses means of transmission not invited or fails to uses reasonable diligence to insure safe transmission of acceptance, valid on dispatch if received within time properly dispatched acceptance would normally have arrived, otherwise—not valid.

h. Restatement 68-What constitutions receipt of REVOCATION, REJECTION or ACCEPTANCE

1. Something received when person gets it, person authorized by him to receive it gets it, or deposited in place authorized for communication to go.

i. UCC 2-206 (1)(a) 

1. Unless otherwise unambiguously stated by language/circumstance, offer to make a contract shall be construed as inviting acceptance in any manner and by many medium reasonable in the circumstances.

	Acceptance


RULE:  ACCEPTANCE GENERALLY

Acceptance of an offer is a manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer.  (Restatement 50 (1))

a. Must know about the offer (Restatement 51)
b. Can only be accepted by person who in whom offeror intended to create the power of acceptance (Restatement 52)
RULE:  IF MANNER OF ACCEPTANCE NOT SPECIFIED
i. If no indicated by language/circumstances, invites acceptance in any medium reasonable under circumstances. (Restatement 30 (2))
ii. If doubt about whether bilateral or unilateral offer, offerree can choose either bilateral of unilateral to accept. (Restatement 32)
iii. If buyer places order that does not state how acceptance is to occur, may accept by promising to ship goods or by shipping goods (UCC 2-206 (1) (b))
RULE:  UNILATERAL OFFERS/ ACCEPTANCE BY ACT
Remember, they cannot revoke once performance begins, because then it is an option contract (Restatement 45)

FULL OR PART PERFORMANCE TAKES CONTRACT OUT OF STATUTE OF FRAUDS!

Unilateral offers are accepted by part performance or full performance of the act invited. (Restatement 50 (2))  
a. Notice of performance = Notice of Acceptance.  If you are looking for performance, do not need separate acceptance unless ask for it. (Restatement 54) **Different in UCC!!** 
i. BUT, if you know that offeror has no way to learn about performance promptly and certainty, no contract unless (Restatement 54)
1. uses reasonable diligence to notify offeror of acceptance

2. offeror learns about performance in a reasonable time

3. offer indicates notification of acceptance not required

b. BUT, under UCC, if accept by performance and don’t notify offeror in reasonable time, offer has lapsed. (UCC 2-206 (2)) 

c. Have to know about the offer, but if learn about it after part performance and finish it, you have accepted. (Restatement 51; Stephens v. Memphis)
A. Sources of Authority
a. Kockner v. Green
i. Facts: Old woman made an oral promise with man to take case of her in return for her estate when she died.  However, she was superstitious and never executed her will. 
ii. Holding: Yes, there was an acceptance.  It was a unilateral contract that required acceptance by doing an act.  Had performed, and therefore, accepted.  (No statute of frauds because his performance shows that it is a real contract, not a fraud)
b. Carlill v. Carbolic Smoke Ball
i. Facts: Ad in newspaper that says if you use ball three times and day and it doesn’t work get 100 pounds.  Have 1000 pounds in bank to show sincerity. P does this and still gets flu, they refuse to pay.
ii. Holding: Was an offer, was definite, serious and invited public to act.  Further, was accepted, her notice of performance is notice of acceptance.
c. Simmons v. United States
i. Fact: Offered reward for catching a certain fish.  Caught fish and received cash prize.  IRS says he didn’t pay taxes on it, and he says it is a gift.  
ii. Holding: Not a gift, was a unilateral contract and by acting, accepted contract.  
d. Stephens v. Memphis
i. Facts: Came forward with information.  Was a reward for that information, but did not know about it.
ii. Holding: No acceptance unless know about offer.  Public policy dissent, why does knowledge matter-if do it for money, rewarded, if do it out of goodness of your heart you are not.  
RULE:  ACCEPTANCE BY CONDUCT

1. If not specified that one MUST accept in this way, one invites acceptance in any medium reasonable under circumstances. (Restatement 30 (2); UCC 2-206 (1)(a))
a. This can include acting on contract without objections to its terms
b. ACTING WITHOUT OBJECTING CAN BE CONSIDERED ACCEPTANCE
2. BUYING/SHIPPING GOODS-Order/offer to buy goods for shipment construed as inviting acceptance by (UCC 2-206)
a. (1) (a) promise to ship goods

b. (1) (b) or shipping goods (conforming or non conforming).

c. BUT if nonconforming, is not acceptance if seller notifies buyer that shipment only offered as an accommodation to buyer.  This is a counteroffer which can accept or reject.
A. Sources of Authority
a. Polaroid Corp. v. Rollins
i. Facts: Polaroid sends purchase order with terms with an indemnification term, Rollins performs the contract but does not explicitly accept terms. (Same with Occidental)

ii. Holding: Acceptance was performing without objections.  
RULE:  SILENCE AS ACCEPTANCE

Implied in Fact Contracts
(1) Generally, silence is not acceptance.  However, it can be when: (Restatement 69)




“Silence Plus” Situations
1. (a) BENEFITS: An offeree takes the benefits of offered servies with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation.
2. (b) REASON TO UNDERSTAND: Has given offeree reason to know assent may be manifested by silence/inaction, and in remaining silent/inactive intends to accept offer

3. (c) PRIOR CONDUCT: Because of previous dealings or otherwise, reasonable that offeree should notify the offeror if he does not intend to accept

a. Otherwise cases-insurance knows risk duty to reject in reasonable time, meet every week-duty to say not accepted in reasonable time because goods perishable.  
4.  (2) When offeree receives goods and keeps them, exercise of dominion is likely to be held as acceptance.  
A. Sources of Authority
a. Vogt v. Madden
i. Facts: Had a sharecropping agreement for 79, 80.   Grew wheat, but didn’t do well.  Went to landlord and said he wanted to plant beans in 81.  He sues because landlord does not rend land to him in 81. 

ii. Holding: There is no acceptance, silence is not acceptance. 
b. Laurel Race Courses v. Regal Const. Co.
i. Facts: Broken race track.  Says they will fix, but if it is not our fault that the track broke, you will have to pay us back.  Never said anything but began to work on track.

ii. Holding: Was bound, even though silent on acceptance.   Received benefits of the work, and knew that they were offered with the expectation of compensation, but did not reject even though had an opportunity to.

c. Cole-McIntyre-Norfleet Co. v. Holloway
i. Facts: P orders meal from traveling salesman.  Salesman had to get approval from home office.  Much later, P wants delivery of meal and then D says offer not accepted.  But he met with salesman every week who never said that there was a problem.  Seller has a duty to notify customers in reasonable time if accepted or not.  Seller can’t wait indefinitely to accept.  

ii. Holding: There is acceptance.  Even though was silent, circumstances surrounding parties a basis to infer acceptance from silence.      
d. Kukuska v. Home Mut. Hail-Tornado Ins. Co.
i. Facts: Applied for hail insurance.  Didn’t receive any contact until a month later when said application declined.  But that afternoon, farm destroyed by hail.

ii. Holding: Because of the nature of the risk, had a duty to accept or reject in a reasonable time. 

e. Hobbs v. Massasoit Whip Co.
i. Facts: Without getting an order, P shipped eelskins to D for which P had paid.  D got some eelskins, and then refused to pay for them. 

ii. Holding: Silence normally not acceptance, but past dealings established a standing offer.  If retained for an unreasonable time was acceptance. 

f. Louisville Tin & Stove Co. v. Lay
i. Facts: Ordered goods to sell at his store.  When wife found out that he had ordered them, directed one of her helpers to take goods to husband’s shop.  Says that she did not accept.
ii. Holding: When she accepted goods, she accepted the contract.

g. Austin v. Burge
i. Facts: Continued mailing magazine even after magazine subscription ended.  Paid bills for subscription but directed newspaper be stopped.  Continued to mail, continued to read.  

ii. Holding: Because he continued to take newspaper from post office to home, he accepted something that he got a benefit from.  

h. 39 U.S.C. 3009
i. Companies can’t mail unordered merchandise.  If you receive it, you can treat it as a gift. ( NOT THE SAME AS THE COMMON LAW
ii. But, NEGATIVE OPTION plans are ok under this act.  Here, there is an initial contract, and proposes to add on to plan and sends to them but they have to reject in certain way/time.  But the terms must be clear.  

ANSWER OFFER/ACCEPTANCE QUESTIONS UNDER THE UCC:
1. Look to see if K has been formed under 2-204 or 2-206

2. Use 1-103, which says any common law is applicable so long as not displaced by UCC

3. Thus, can use Restatement rules
	Implied in Law and Implied in Fact Contracts


Even when there is no acceptance, and therefore, technically no contract, the law can imply a contract to prevent unjust enrichment based on a benefit conferred.  
Unjust Enrichment-one should not be unjustly enriched at another’s expense.

Restitution-Catch all term for rules that make sure one is not unjustly enriched at another’s expense.  
Express Contract- State that you explicitly accept. CAN GET EXPECTATION DAMAGES
Implied in Law/Quasi K-Not a real contract, but law implies one for public policy to prevent unjust enrichment. CAN GET EXPECTATION DAMAGES
Implied in Fact- Real contract, just that assent is implicit, not explicit (but the assent is real—didn’t say explicitly, but intended to enter into K).  Inferred from statement/conduct of parties. ONLY GET RESTITUTION (Quantum Merit) DAMAGES
RULE:  IMPLIED IN LAW

1. If there is no real K, the law can imply a K when:

a. Defendant has received a benefit

b. Retention of the benefit is unjust
i. Getting a gift not unjust
ii. A benefit thrown on you that one would not assume you would consent to not unjust
iii. Emergency Aid Unjust-you are unconscious and receive medical attention, no way to assent when unconscious, but implied.
iv. Employee Handbook- at will, not real K, but could uphold if:
1. Usually follow the provisions of it
2. No conspicuous statement that says this is not a K. 
3. Modification of these handbooks
a. Some courts say can modify by giving notice, employees continued employment is consideration for modification, and coming to work after getting is acceptance
i. Need: notice, if work next day is implied in fact K
ii. Some have criticized-need more consideration, no real bargaining
2. For implied in law contracts, you can only get RESTITUTION (Quantum Merit) damages. 

a. There’s not an actual contract, so cannot get expectation damages.  
RESTITUTION DAMAGES (Restatement 371)

1. If money awarded for restitution, it may AS JUSTICE REQUIRES be measured by either

a. Cost of benefit conferred (market value-what it would have cost him from person in claimant’s position)

b. Extent to which other’s party’s property has been increased in value, interests advanced
A. Sources of Authority
a. Nursing Care Services, Inc. v. Dobos (Implied in Law)
i. Facts: Woman put in hospital, and got care in hospital but didn’t sign contract or orally agree for nursing services.  
ii. Holding: Not an express contract, or contract implied in fact, but implied in law to prevent unjust enrichment.  When at home with nursing care, her silence = acceptance because she accepted the benefits conferred.
b. Sceva v. True (Implied in Law)
i. Facts: Insane person received medical care.  No contract implied in fact because not meeting of minds, mentally incapable. 

ii. Holding: There is a contract implied in law, and he has to pay for medical services. 

c. Bastian v. Gafford (Implied in Fact)
i. Facts: Agreed to build office.  Writes up plans, but then he hires another architect.  Sues for cost of drawing up plans even though they did not use his plans (so no unjust enrichment).
ii. Holding: Implied in Fact K, assent for cost of plans implied so whether they used plans or not doesn’t matter.  Only need unjust enrichment if implied in law.  Can get expectation damages for implied in fact.

d. Wagenseller v. Scottsdale Memorial Hospital (Implied in Law)

i. Facts: Nurse with excellent marks went on camping trip where she refused to moon.  Then she was fired.  At will employment, so no contract.  But personnel policy manual had process for firing which was not followed.
ii. Holding: Creates a public policy exception, and implied in law contract.  Can fire for no cause, good cause, but no bad cause.    
1. Bad cause is against public policy( against statutes, constitution, or case law)
2. Implied in Fact Personnel Policy Handbook: Implied in law is inferred from statements/conduct of parties.  Could become part of K, remand to jury to find out.  Not a K, but always following it could make it a K. 
e. Day v. Caton (Implied in Fact)
i. Facts: Builds a wall separating their properties and assumes D will pay part of it.  

ii. Holding: Silence is not acceptance, but not true here because although might receive a benefit, does not have reason to expect they were offered for compensation.  No implied in FACT contract.  
f. Pine River State Bank v. Mettille
i. Facts: Says not bound to provisions in handbook because illusory promise, employee not bound.  

ii. Holding: Invalidates value of mutuality as long as there is consideration.
	Indefiniteness


Contract needs Mutual Assent, Consideration and should be Reasonable Definite.
Economic efficiency means we don’t want parties to write down EVERYTHING, just enough so we know the essential expectations.

Have to flesh out the bargain…

Should fill gaps, no party thinks of everything v. Gaps so big can’t say what parties expected

RULE:
Less likely to fill in terms in personal K, because subjective and reasonable differs (v. business K( UCC more liberal)
Restatement 33 –Uncertainty
1. No contract unless the terms of the contract are reasonably certain.

a. Doesn’t have to include ALL terms, but basic essentials.
b. If finds that there is basic essentials, court can supply “reasonable” value for missing term.  (more likely to do)
2. Terms are reasonably certain if provide a basis for determining the existence of a breach and for giving an appropriate remedy.

a. May need more details for SP because need to define the performance necessary.
3. The fact that one of more of the terms are left open or uncertain may show that manifestation of intention not intended to be understood as an offer or an acceptance. 
Restatement 34-Certainity and Choice of Terms

1. Terms of contract may be reasonably certain even though it empowers one or both party to select terms during performance.
2. Part performance under agreement may remove uncertainty and establish contract enforceable.

3. If rely on agreement, could still get damages even though uncertainty not removed.

a. Could get reliance damages still

Restatement 204-Supplying Omitted Essential Term

Haynes v. New York-Water Plant Case
A term which is reasonable in the circumstances is supplied by the courts. 

A. Sources of Authority
a. Academy Chicago Publishes v. Cheever
i. Facts: Author dies and copyright goes to widow.  Signs agreement to publish his short stories.  She sends back advance to cancel K.   The agreement did not include timeline for publication, price of books, length of time sold for, or number of stories to publish.
ii. Holding: The trial court had tried to fill in terms, but higher court refuses to do so.  There is nothing for courts to imply because intention to K are so uncertain.  K not enforced.  (Literature K, not common, no point of reference to supply missing terms)
b. Berg Agency v. Sleepworld-Willingboro, Inc.

i. Facts: Signed document with terms for renting commercial building.  Had details, but didn’t include things about insurance, repairs.  
ii. Holding: K enforced, K doesn’t have to include everything, but the basic essentials have to be definite.  
c. Rego v. Decker

i. Holding: Court should fill gaps if reasonable expectations of parties clear, to ensure fairness.  But if can’t say what parties expected because the gaps are so big, then not fair to fill in gaps.  Should not enforce these.  Sketchy agreement can be enforced, but no agreement cannot.  
d. Saliba-Kringlen Corp. v. Allen Engineering Co.

i. Facts: Bid for contract with only price.  Says not enforceable because too indefinite.
ii. Holding: In construction, custom is to give price and then have detailed written K.  Binding.
e. Crook v. Mortenson-Neal

i. Facts: Made bid, but then general contractor added other terms not discussed when made construction bid.  Says not part of contract, didn’t agree to these.
ii. Holding: Binding.  Industry custom, circumstances dictated that one should expect that there should be provisions in final subcontract. 
f. Joseph Martin, Jr. Delicatessen, Inc. v. Schumacher

i. Facts: Lease for five years at 650 month.  Option to renew for five years.  No price for renewal though.  Landlord said could renew for 900/month.
ii. Holding: K not binding, not definite enough.  Missing a material term and there is no way to resolve the ambiguity. 
g. Mooleanaar v. Co-Build Companies, Inc.
i. Facts: Farmer leased land for five years at 315 month with option to extent.  Wants to extend, they tell him 17k a month.  

ii. Holding: Although UCC doesn’t apply, uses reasoning by analogy—renew at reasonable rent.  It is a better view of the intent of parties.  Further, the option to renew might have been consideration to sign first lease.  MINORITY VIEW IN RESTATEMENT, NOT UCC.  ARGUES COMMON LAW IS CHANGING.
	UCC Gap-Fillers


UCC is more liberal about the need for definiteness in a contract, and has provided gap fillers
THESE ARE BIG BOYS (BUSINESSES), LET’S TRY TO MAKE K ENFORCEABLE
Gap Fillers-trying to create default rules for what party would most likely have used if they put the clause in the contract.  Trying to be fair.
UCC 2-204: Contract Formation in General
Don’t need definiteness, only need to show agreement
1. (1) K for sale of goods can be made in any manner sufficient to show agreement (including conduct by both which recognizes existence of such a contract).

2. (2) Can be found even though moment of making is undetermined.

3. (3) Even if terms left open doesn’t make K indefinite if parties intended to make K and there is a reasonably certain basis for giving damages/remedy.

UCC 2-305: Open Price Term
1. (1) Can have K even without settled price

2. (1) In that case, the price is a reasonable price at the time of delivery if: 

a. (a) Nothing is said as to the price

b. (b) Price is left to be agreed by parties and they fail to agree

c. (c) Price to be fixed in terms of a market or other standard

3. (2) Price to be fixed by seller or buyer means price fixed in good faith

4. (3) If price not fixed because of fault of one party, other can treat K as cancelled, or fix a reasonable price himself. 

5. (4) If parties don’t intend to be bound unless they agree on price, if there is no price agreement, there is no K. 

a. In this case, buyer must return goods received OR

b. OR pay their reasonable value at time of delivery

c. AND seller must return any portion of price paid

UCC 2-308: Place for Delivery

1. Unless otherwise agreed: (explicit terms, circumstances, usage of trade, course of performance are otherwise agreed)
a. (a) Place for delivery of goods is seller’s place of business, or if none, his residence.

b. (b) In K for goods which parties know at time of K are somewhere else, that place is the place for their delivery

c. (c) Documents of title may be delivered through customary banking channels.

UCC 2-309: Absence of Specific Time Provisions: Notice of Termination

1. (1) If no time for shipment/delivery or other action under K, it shall be a reasonable time.

a. Comments: Reasonable time according to good faith and commercial standards (1-203, 1-204, 2-103). 
b. Already agreed: Can be implied from circumstance, usage of trade, course of dealing or performance or express term
2. (2) Where duration not included, valid for reasonable time unless otherwise agreed can be terminated at any time by either party.

3. (3) Termination of K by one party requires reasonable notification be recieced by other party

a. Invalid if unconscionable. 

UCC 2-310: Open Time for Payment/Credit

1. Unless otherwise agreed:

a. (a) Payment due when and where buyer receives goods

b. (b) If seller authorized to send goods may ship under reseration, but buyer may inspect good after their arrival before payment is due unless inspection inconsistent with terms of K.

c. (c) Delivery of documents, payment due when and where buyer receives documents regardless of where goods are received

d. (d) Where seller required to ship goods on credit, credit period runs from time of shipment

i. Post dating invoice or delaying dispatch will delay starting of credit period

A. Sources of Authority
a. Mooleanaar v. Co-Build Companies, Inc.
i. Facts: Farmer leased land for five years at 315 month with option to extent.  Wants to extend, they tell him 17k a month.  

ii. Holding: Although UCC doesn’t apply, uses reasoning by analogy—renew at reasonable rent.  It is a better view of the intent of parties.  Further, the option to renew might have been consideration to sign first lease.  MINORITY VIEW IN RESTATEMENT, NOT UCC.
	Negotiations


Sometimes things one says in negotiations can get promissory estoppel, but use lightly because we do not want everything in negotiations to be binding—breaks down bargaining process.
RULE:  

1. You can get promissory estoppel, even if there was not an offer. 

a. Must still have other elements though

i. Best argument for D-no justifiable reliance, early stages of negotiation, policy argument that binding negotiations throws kinks in commerce, we believe in autonomy in marketplace.  FARTHER AWAY FROM OFFER, LESS LIKELY TO HAVE JUSTIFIABLE RELIANCE.
2. No duty to negotiated in good faith.

a. BUT if you do something to mislead with a promise/representation, this can create a duty to negotiate in good faith. 
A. Sources of Authority
a. Hoffman v. Red Owl
i. Facts: P wants a grocery store and starts negotiations with Red Owl.  They say if you put up 18K, we’ll build a store and stock it.  He sold his bakery, bought a small grocery store to get experience, moved, got a loan from his father in law, and put 1,000 down on land for option K to buy land, got a job at a bakery and rented an apartment.  They never signed a K because at the final negotiations, Red Owl added finance terms to designate father’s loan as gift.  He wants promissory estoppel even without an offer.   
ii. Holding: Gets promissory estoppel, possible to rely on statement/promise even if not an offer.  MINORITY VIEW—DANGER, DON’T WANT NEGOTIATIONS TO ALWAYS BE BINDING.  Here, close to offer, justifiable reliance more likely.  Farther away from offer, less likely justifiable reliance.  
b. Gruen Industries, Inc. v. Biller (opposite of Red Owl)
i. Facts: D owns stocks and P orally agrees to buy stock.  P Says won’t incur expense of writing up K unless has firm commitment will sell stock, says will.  Gets lawyers starts drafting K.  D then sells to another.  P sues for expectation damages. 
ii. Holding: No promissory estoppel, not a promise should reasonably rely on (several conditions to sale, could have easily fallen through for many reasons).  Was an informal promise.  D not unjustly enriched, had lawyers to.  Justice not necessary to step in.  
c. Neiss v. Ehlers (Pro Red Owl)
i. Holding: Promissory estoppel should not require complete, definite promises.  Remedies more flexible and not about breach, don’t need definite promise.  About remedying harm not addressing breach.  Therefore, indefinite promise shouldn’t influence giving PE.  Indefiniteness is a question of degree and should look at each case.  
d. Racine & Laramie, Ltd. v. California Dept. of Parks & Rec.
i. Holding: Negotiations themselves do not have duty of good faith.  But if you do something to mislead another with promises/representations, it can create a duty of good faith.
e. Penzoil v Texaco
i. Facts: negotiations to buy Getty.  Had to draw up papers.  While drawing up papers, Texaco steps in to buy.  They sell to Texaco. Penzoil sues.
ii. Holding: Penzoil wins because says that agreement, K formed when shook hands.  Therefore was a K between Penzoil and Getty. 
	Parol Evidence Rule


PER extols writing—APPLIES TO ORAL/WRITTEN AGREEMENTS BEFORE INTEGRATION
NEVER BARS LOOKING AT ORAL AGREEMENTS AFTER CONTRACT, THOSE ARE JUST MODIFICATIONS
It can be used to introduce oral evidence of agreement BEFORE written contract

Don’t forget, can always use PE to INTERPRET contract and to determine if INTEGRATED

PER is about preventing FRAUD
DEVELOPMENT OF THE PAROL EVIDENCE RULE:
Time has shown the softening of this rule( used to disallow all parol evidence.  Much like many contract rules, the modern movement has softened the rigid classical rules (ex-promissory estoppel for old consideration rule)
a. Corbin-enforce SUBJECTIVE INTENT of parties

i. THEREFORE, IF YOU CAN GET CLOSER TO THE INTENT OF THE PARTIES BY PROOF, DO IT! (
ii. Language is imperfect, often have to look at outside evidence to determine meaning
b. Williston-OBJECTIVE INTENT  only (as evidenced by outward manifestations)  

i. This creates more secure transactions, reduces litigation, less perjury.

Big Question: What is better, allowing PER determining subjective intent, or disallowing it for the public interest in secure transactions?

RULE:  FRAMEWORK FOR INTERPRETATION

Restatement 206-Interpretation against Drafter

When interpreting contract and deciding between reasonable meanings, meaning preferred which operates against one who drafted contract.

Restatement 207-Interpretation Favoring the Public

When interpreting contract and deciding between reasonable meanings, meaning that serves public interest is preferred.
RULE:   PAROL EVIDENCE

Only use with oral agreement BEFORE written contract!  Anything after contract is modifaction/waiver.
Not integrated-PER doesn’t apply

Partial Integrated-Can’t be inconsistent with scope of writing

Completely Integrated-Can’t be within scope of writing or inconsistent with writing
1. Is the parol evidence before written contract?

a. Yes, PER applies
b. NO, PER doesn’t apply.
2. Is the written contract a final expression of one or more terms (integrated)?

a. Integrated Agreement-writing/writings that are final expression of one or more terms of agreement. (Restatement 209 (1))
b. CONDITION TO LEGAL EFFECTIVENESS NOT AN INTEGRATED K, ALWAYS ADMISSABLE (Restatement 217)
c. Whether document is integrated to be determined by court before applying PER. (Restatement 209 (2)) QUESTION OF FACT!
i. ****Parol evidence can be used to show: ***(Restatement 214)
1. (a) writing is/not integrated

2. (b) agreement completely/partially integrated

3. (c) meaning of writing (CAN ALWAYS USE TO INTERPRET CONTRACT)

4. (d) illegality, fraud, duress, mistake, lack of consideration or other invalidating causes

5. (e) ground for granting/denying recession, reformation, specific performance, or other remedy
d. If have agreement in writing which looks complete and specific, appearing reasonably to be integrated, assumed to be unless established by other evidence that it is not. (Restatement 209 (3))
e. Yes, PER applies.
f. No, PER does not apply.
3. Was the written contract completely integrated (complete, exclusive statement of terms)?

a. Completely integrated-adopted by parties as complete and exclusive statement of terms of the agreement.  (Restatement 210 (1))
b. Whether an agreement is completely or partially integrated is to be determined by court before applying PER. (Restatement 210 (3))
i. Determine if completely integrated by looking at: (Restatement 216 (2))
1. (a) if writing omits addition term agreed to for separate consideration

2. (b) a term as in the circumstances might naturally be omitted from the writing.

3. Courts not limited to just document, can also look at:
a. Surrounding circumstances
b. *parties with business experience are more likely to put entire agreement in writing than parties without this experience. (especially when both have attorneys)
c.   Court shout presume it is complete unless substantial evidence was not intended to embody entire agreement (Hatley v. Stafford)
c. Yes, was completely integrated
i. Was the oral agreement within the scope of the written agreement?  (Would it normally be included in writing?) (Restatement 213 (2))
1. Yes, can’t use the parol evidence. 
2. No.
a. Does the parol evidence contradict terms in written agreement? CONTRADICT OR NEGATE (Restatement 215-never can contradict)
i. Yes, can’t use.
ii. No, can use.
d. No, was not completely integrated
i. Is parol evidence inconsistent (CONTRADICT OR NEGATE) with written agreement? 

1. Yes, can’t use parol evidence.
2. No, can admit.
A. Sources of Authority
a. Mitchell v. Lath
i. Facts: D is selling land with icehouse across way.  Says that they will move icehouse if she buys.  Signs K, icehouse part not in it. D refuses to move the icehouse.

ii. Holding: The contract is completely integrated, and removing an icehouse would be within scope of agreement; therefore, not admissible.
1. Dissent: K is not completely integrated because icehouse removal is separate consideration, and it does not contradict the writing in K; therefore, should be allowed.  Further, even if completely integrated, not within scope of writing (would not normally be included in writing).
iii. Masterson v. Sine
1. Facts: Members of family sold land to other members of family.  However, sellers had an option that allowed them to buy the land back for a certain amount.  The selling family went into bankruptcy, and the bank tried to exercise the option.  The family says the agreement was made with the intent that the land would stay in the family and wants to admit PE to prove it.
2. Holding: PE admitted.
a. Partially integrated-does not discuss assignability.  No evidence that parties knew they should put this in writing. Would not have certainly put this in the deed.

b. Does it contradict? No, writing didn’t say it was assignable. 

c. Dissent-assume assignable in writing-does contradict.  Close line between contradiction and no contradiction.
The UCC has a more liberal approach to the Parol Evidence Rule—allowing all evidence as long as not inconsistent with the written document.  Evidences the liberal approach of UCC to get to the subjective intent of the parties.

RULE:  UCC PAROL EVIDENCE RULE

UCC 2-202 

A integrated document cannot be contradicted by evidence of prior oral agreements, but may be explained or supplemented.

(b) by evidence of consistent additional terms unless court finds the writing to have been intended as a complete, exclusive statement of the terms of the agreement.

1. IF DOESN’T NEGATE, CAN USE AS PAROL EVIDENCE (except if completely integrated)

2. Dispute as to what inconsistent means-absolutely inconsistent, or inconsistent with harmony of language, obligations of party. 

A. Sources of Authority:
iv. Hunt Foods v. Doliner
1. Facts: Negotiations to buy can company.  Agreed on price early, but still figuring out other things.  Necessary to take a pause in negotiations.  Feared would use price to negotiate higher price, and demanded option K to buy stock 5.50/share.  To be exercised by giving notice by a certain date.  Paid 1000 for option.  Said that they discussed that it would only be used if he solicited another offer.  D says this is not true, P wants to admit PE to show. 

2. Holding:  Because the term does not contradict the terms in the written agreement, it can be introduced.  (uses more liberal UCC even though not a UCC case-stocks).
v. Alaska Northern Development, Inc. v. Alyeska Pipeline Service Co.
1. Holding: Applies a different definition of “inconsistency” in UCC 2-202.  Says that it is inconsistent if it is absence of reasonable harmony in terms of the language and respective obligations of the parties.” 
MERGER CLAUSES
Merger Clause-provision that states that the written contract is entire contract between parties (also known as integration clauses).  Very standard in form contracts. 

Law is divided about how much weight to give these clauses.  Sometimes gives a lot of weight to these, and sometimes doesn’t.  OFTEN MORE WEIGHT IF THE MERGER CLAUSE IS SPECIFIC.
Restatement 216, comment e
Such a clause may negate oral terms.  But such a clause does not control the question of whether integrated writing or not.  


1. Ask, does integration clause represent the intention of the parties? 
A. Sources of Authority
a. American Research Bureau v. E-Systems, Inc.
i. Holding: Writen contract was completely integrated.  One factor is the integration clause.  Look at if the integration clause expresses the genuine intention of the parties.  Looking at if the integration clauses represents intention of parties.  In the case at hand, the length of the contract, detail of contract, prolonged negotiation support that was completely integrated.  
b. Seibel v. Layne & Bowler, Inc.
i. Facts: Refuse to acknowledge merger clause, say it is unconscionable to allow inconspicuous clause to exclude evidence of oral warranty.  Rely on UCC 2-302, comment 1: unconscionability about preventing surprise—lots of surprise here)

PROMISSORY FRAUD

Can always use parol evidence if it shows an INVALIDATING CAUSE. (Restatement 214 (d))
Promissory Fraud-promise is fraudulent if promisor makes promise with present intent to not perform it.  

Can allow parol evidence to prove promissory fraud.  


Possible Remedies for Promissory Fraud: 

1) rescission of contract

2) damages measured on tort theory

3) damages measured on contract, based on value of promise

a. usually get expectation damages

Promissory Fraud usually can be proved with parol evidence even though there is a merger clause in written contract: (BUT THE COURTS ARE DIVIDED)
1. Sabo v. Delman-could prove promissory fraud with PE even though had merger clause.  Otherwise could commit fraud with immunity as long as put clause in.
2. DIFFERENT OPINION-Danann Realty Corp. v. Harris-Did not allow PE to prove promissory fraud when there was a merger clause that the property is as is.  

CONDITION TO LEGAL EFFECTIVENESS EXCEPTION
Restatement 217

Where parties agree orally that performance of written contract subject to occurrence of a condition, agreement is not integrated with respect to the oral condition. 

If two parties say this contract is only valid if such and such happens. PER doesn’t block introducing evidence about that condition.  

CRITICIZED EXCEPTION:

1) Why this exception, if agree that a performance part of K, not admissible.  But if condition to K, is admissible—isn’t that just verbal semantics?

2) Usually, it is actually a performance, not condition to legal effectiveness. 
	Interpretation and Parol Evidence Rule


The JUDGE, not the jury, decides whether or no a document is integrated.  There is a debate whether the judge should just look to the four corners of the document or at other things to establish subjective intent.
We allow PE to interpret K, even if K is integrated
RULE:  FRAMEWORK FOR INTERPRETATION

Restatement 206-Interpretation against Drafter

When interpreting contract and deciding between reasonable meanings, meaning preferred which operates against one who drafted contract.

Restatement 207-Interpretation Favoring the Public

When interpreting contract and deciding between reasonable meanings, meaning that serves public interest is preferred.
Further,

1. Value negotiated terms over boilerplate terms.

2. If primary purpose of contract can be ascertained, it is given great weight.
RULE:  
Restatement 214

Parol evidence is always admissible to establish:

3. (a) If K is fully integrated

4. (b) If K is partially or completely integrated

5. (c) the meaning of the writing, whether or not integrated

a. Is a term ambigious?
i. Debate about how judge should determine if a term is ambiguous:
1. Four corner rule-most strict, can only look to document to determine if word is ambigious (Steuart v. McChesney)
2. Plain Meaning Rule-to determine if word is ambiguous, court will hear evidence about circumstances surrounding making agreement, but nothing else (no negotiations).  Middle of the road approach.
3. Liberal approach-can hear about parties negotiations to determine if term is ambigious. Most liberal (Corbin). (Pacific Gas & Electric) 
6. (d) that there is no valid K-fraud, duress, lack of consideration, etc.

UCC 2-202
Integrated agreements cannot be contracted by parol evidence, but can be EXPLAINED and SUPPLEMENTED by:

1. (a) course of performance, course of dealing or usage of trade (Section 1-303)

2. (b) evidence of consistent additional terms, unless completely integrated
Big Question: How far can you go to say that something is interpretation and not contradiction? Courts treading a thin line…
OLD RULE: If words clear, don’t go beyond four corners of K

NEW RULE: Can always look at PE to interpret meaning of words, words do not have constant meanings

A. Sources of Authority
a. Steuart v. McChesney
i. Facts: Contract for a right to buy first based on value of home according to tax accessor’s rate.  Want to execute this right, but seller refuses.

ii. Holding: Court allows couple to buy home at tax assessor’s rate.  Says that when the plain meaning of the contract is clear, you do not go beyond the four corners of the contract to interpret it.  If words are clear, they are the intent of the parties. (according to 214 © this case is wrong-can always integrate parol evidence to determine if agreement is integrated. OLDER RULE-WILL GET CHIPPED AWAY.

b. Pacific Gas & Electric Co. v. G.W. Thomas Drayage & Rigging Co.
i. Facts: K to replace the cover to the steam turbine.  D agrees to indemnity if damage caused in replacement.  Dispute if meant to indemnity P against damage to only third party’s property or all property including his.

ii. Holding: The trial court used plain meaning rule, Supreme Court reversed saying that you can always use PE to determine if K is integrated (Restatement 214 (c)).  PE should be at least looked at preliminarily.  Words are not constants, they have many meanings.  Cannot exclude PE just because words look unambiguous.  Words may have a different meaning from judge’s meaning.  At least preliminarily must look at all credible evidence about intent of parties.   
	Trade Usage, Course of Performance and Course of Dealing as Part of Written Contract


The UCC’s purpose is flexibility—wants to look beyond the printed pages to the true intent of the parties
Can ALWAYS look at this three is sales contract—not affected by PER
UCC 2-202

Integrated agreements cannot be contracted by parol evidence, but can be EXPLAINED and SUPPLEMENTED by:

1. (a) course of performance, course of dealing or usage of trade (Section 1-303)

2. (b) evidence of consistent additional terms, unless completely integrated

Can ALWAYS introduce course of performance, course of dealing and trade usage EVEN if writing is fully integrated.  Also, can add terms through these (C-Thru Container v. Midland Mfg. Co).   

UCC 2-208

If there is a conflict between express terms and course of dealing, then the express terms prevail. 

1. Can be used as long as can be harmonized by writing.

2. As long as not a complete contradiction, ok if it “cuts down” terms.  If doesn’t completely negate, ok. (Nanukuali v. Shell)  VERY LIBERAL INTERPRETATION (9th Cir.)
a. Criticism: This is a negation.

HIERARCHY OF INTERPRETATION OF WRITTEN CONTRACTS: UCC 1-303 (e)(1)-(3)
1. EXPRESS TERMS

2. COURSE OF PERFORMANCE

a. UCC 2-208 (1): Way you have performed under this K

3. COURSE OF DEALING

a. UCC 1-205 (1): Previous conduct in past K
4. USAGE OF TRADE

a. UCC 1-205 (2): Practice or method of dealing having regularity of observance in place, vocation or trade as to justify an expectation that is will be observed with respect to transaction in question.  

A. Sources of Authority
a. Nanakuli Paving and Rock Co. v. Shell Oil Co.
i. Facts: K between Nanakuli and Shell for asphalt from shell for five years.  K says pays price Shell posts at time of delivery.  Nanakuli says they had an agreement that they would be price protected.  Argues that both trade usages and course of performance show this.  Other companies price protected even when not in K.  Further, so far in K had price protected until now.

ii. Holding: UCC case.  Trade usage and course of performance can be used as long as they do not contradict the written terms.  (says actual performance most important to show true intent and therefore, always relevant).  More liberal: is admittable even if inconsistent if they ignore it during performance as long as not a COMPLETE NEGATION. 
b. C-Thru Container Corp. v. Midland Mfg. Co.
i. Facts: K for equipment.  Could pay for equipment by sending commercially acceptable bottles to company.  If failed to supply, could demand purchase price of equipment in cash.  Said breached, but company says they never ordered any bottles.  Equipment company says that trade usage for manufacturer to provide sample bottle before an order is placed.  Company had not provided these samples. 
ii. Holding: Trade usage practice admissible.  Even a complete contract can be explained by trade usage.  EVEN COMPELTELY INTEGRATED contracts!  Because read with assumption trade usage, course of dealings, were part of contract formation.  Allowed even though adds a new term. 

	Battle of the Forms


Problem emerged when two switched contracts that had different terms but they performed.  Whose term prevails? 

Premise behind 2-207: Boilerplate Terms are NOT read, why give them much weight?

What are the modern realities of commerce—let’s meet them practically
PURCHASE ORDER ( SALES ORDER( WHAT TERMS PREVAIL?
RULE:  COMMON LAW MIRROR IMAGE RULE
If acceptance varies from an offer it is a counter offer. 

RULE:  UCC BATTLE OF THE FORMS
UCC has changed the common law mirror image rule
UCC 2-207

1. (1) A definite and seasonable expression of acceptance or written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon

a. Restatement 50-manifestation of assent to be bound
b. Usually find this if forms have been exchanged with boilerplate agreements
c. No forms, even a small difference not an expression of acceptance
d. Comment: if in commercial context considered closed deal, contract
A. Look at: 
1. activities/interaction during making bargain
2. evidence of course of performance
3. course of dealing
4. usage of trade
YES, GO ON TO NEXT RULE



NO, NO K, NO ACCEPTANCE
2. (1) UNLESS acceptance is expressly made conditional on assent to additional or different terms

a. Courts often unwilling to use this section
b. This must be VERY clear—acceptance which clearly shows not willing to proceed unless ASSURED of offeror’s assent to additional terms. (Gardner Zemke v. Dunham Bush).  MUST BE CLEAR AND UNEQUIVOCAL (just like UCC language).  
A. Some courts really strict, some not
YES, AND IF OFFEROR ASSENTED, THEN 

NO, GO TO NEXT RULE
THEN NEW TERMS PART OF K


(STRICT-PAYING FOR GOODS NOT ENOUGH
PROBABLY NEED SIGNATURE OR SAID OK)
3. ADDITIONAL TERMS
4. (2) The additional (not different) terms are to be construed as proposals for addition to contract.  Between MERCHANTS (both are merchants) such terms become part of the contract unless:

A. One merchant, one not: additional term in acceptance still creates K, but additional term not part of K unless offeror EXPLICITLY agrees to it

B. Possible for additional terms to be added even after K made.
b. (a) the offer expressly limits acceptance to the terms of the offer

c. (b) they materially alter it

A. Is material if had economic significance or would affect party’s decision about whether to enter into K 
B. Comments 2-207: HARDSHIP TEST: OR whether the term would result in surprise or hardship.
1. Examples WOULD materially alter-warranty provisions, complaints be made in short time, indemnity clause
2. Examples WOULD NOT materially alter-reasonable time for complaints, interest on overdue invoices (usually if similar trade practice ok)
3. split in courts if you need both surprise and hardship or just one.
d. (c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received

IF THEY ARE BOTH MERCHANTS, AND                                   NOT BOTH MERCHANTS,

NO EXCEPTIONS APPLY, ADDITIONAL TERMS 
THEN NEED EXPLICIT
PART OF K (IF DON’T CONFLICT)




CONSENT TO NEW PARTS
IF TERMS ADDITIONAL TERMS CONFLICT, GO 

TO NEXT RULE
5. DIFFERENT TERMS: 
6. (3) Conduct by both parties which recognizes existence of contract is sufficient to establish contract even though writings do not otherwise establish a contract.
7. (3) CONFLICTING TERMS: In such a case, the terms of the contract consist of those terms on which the writings of the parties agree-KNOCKOUT RULE
A. Accepting a good with terms in it and not returning it is most likely acceptance by conduct and terms will apply as long as they do not contradict as in (3) (2)
b. (3) Along with any supplementary terms incorporated under any other provision of this act (gap fillers)
A. This section (3)(1) ONLY applies if one cannot find a contract under 1. (Gardner Zemke Co. v. Dunham Bush)—knockout rule applies either way though.
B. Knockout rule-conflicting terms cancel each other out, and UCC uses gap fillers to cover needed terms. 
YES, DIFFERENT TERMS, KNOCK EACH 



NO, NOT DIFFERENT, GO 


OTHER OUT AND UCC FILLS




BACK TO 2-207 (2)
A. Sources of Authority
a. Koehring Co. v. Glowacki
i. Facts: Letter listing nine machines for sale at plant as is where is.  Buyer wrote back that bid 16,500 but free on board (free delivery).  Not using forms but letters.  

ii. Holding: Court found no contract had been formed—2-207 really just applies to forms.  Here, offer and counteroffer which was not accepted.

b. Columbia Hyundai, Inc. v. Carll Hyundai, Inc.
i. Facts: Contract to buy car dealership, and buyer signed but wrote at end of contract only wanted current year cars.  

ii. Holding: No contract, not responding with forms, this is a counteroffer.  2-207 only relates to exchange of forms with boilerplate clauses. 

c. Gardner Zemke Co. v. Dunham Bush, Inc.
i. Facts: D bids to provide chillers to P for a contract with DOE.  P’s form says there is a warranty and parts must comply with specs on order.  D’s form sends back less warranty terms.  P wants his higher warranty, sues. 

ii. Holding: 

1. Was a seasonable expression of assent

2. Did not make their acceptance conditional on accepting new terms—must be very precise and clear in language to meet this.  
3. If was assent, then to determine what terms control use KNOCKOUT RULE. 
a. Knockout rule-conflicting terms knock each other out and UCC gap fillers fill missing terms—would happen here with warranty.
d. Aceros Prefabricados, SA. V. TradeArbed, Inc.
i. Facts-Acceptance added arbitration clause.

ii. Holding-could be added because arbitration clause did not materially alter contract—was not a burden and hardship, would not force someone to not accept K. 
	Form Contracts


UCC not concerned with Forms but the true intent of the parties 
RULE:  FORM CONTRACTS

1. Agreement to terms in a form contract requires that offerree have notice of terms and agrees to these. 

2. Held to terms of contract that a reasonable prudent person should have accepted would be applicable because of that person’s manifestation of assent. 

3. Conduct of a party not effective as manifestation of assent unless intends to engage in conduct and knows or has reason to know other party may infer from his/her conduct that he assents (Restatement 19).  

4. If one party is not a merchant, additional term only becomes part of K if offeree EXPLICITLY agrees to it. 

(1) Generally, silence is not acceptance.  However, it can be when: (Restatement 69)




“Silence Plus” Situations
1.(a) BENEFITS: An offeree takes the benefits of offered servies with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation.

a. If have notice and accept benefits, regardless if say I accept or click accept, taking benefit can bind one.  IF HAVE NOTICE.
A. Sources of Authority
a. Chateau Des Charmes Wines Ltd. v. Sabate USA Inc.
i. Facts: K for wine corks.  Corks create cork taint, want to bring suit.  Talked over the phone about the price and agreed on it.  Then was sent an invoice which had a forum selection clause for France.  The clauses were written in French.  Company says that they must abide by clauses.

ii. Holding: (Using CISG)Court says forum selection clause outside of K, contract was phone call. Invoice was an attempt at modification which was not accepted (silence doesn’t equal acceptance Rest 69).  

b. Arizona Cartridge Remanufacturers’ Assn, v. Lexmark Int’l Inc.
i. Facts: Lexmark had program where buyer got 20% discount if promised to return depleted cartridge to Lexmark.  Had contract on outside of box which said opening is assenting to the following terms.  Company says no K between Lexmark and customers.

ii. Holding: Was a contract.  Contract can be made any manner sufficient to show agreement (UCC 2-204 (1)).  Customers knew about terms, had notice and didn’t have to open box if didn’t agree. HERE, CUSTOMERS HAD NOTICE.

c. Specht v. Netscape Communications Corp.
i. Facts: Smart Download terms for contract hidden far below download button.  Even then had to click on link to see terms.  Were not required to click I agree or read terms to download.  The company says there is arbitration clause that users are bound to. 
ii. Holding: Can’t be held to arbitration clause if never agreed to it.  Must have mutual assent; must know what agrees to.  Required to be on notice of terms, not called to attention to party.  No K.  Reasonable person would not have know where these terms were.  NOT SUFFICIENT NOTICE TO CONSUMER. 

d. Register.com, Inc. v. Verio, Inc. 
i. Facts: P registers domain names and had K where has to put up information about domain names it registers.  Competitior creates robot to make searches every day.  There is a term that requires that one not use information for mass emails, business, etc. but this clause comes up after put in search inquiry.  Company argues not bound by it. 
ii. Holding: While this might be true if visited site once, went numerous times so had notice and is bound to terms.  Doesn’t require I accept box, silence enough if accept benefit (Restatement 69 (1)).  HAD NOTICE AND DID NOT DECLINE BENEFITS.  

	Unilateral Mistake


Unilateral Mistake-one party causes the mistake.  Should be relieved of K if unconscionable and not really harmful to other party.  
More difficult to avoid in unilateral than in mutual mistake…
RULE:  UNILATERAL MISTAKE

Very commonly happens with subcontractor bids

UCC HAS NO RULES ON MISTAKE, SUPPLEMENT WITH COMMON LAW: ADDRESS UCC 1-103 THAT SUPPLEMENTS COMMON LAW.
Restatement 151-Mistake Defined

A mistake is a belief that is not in accord with the facts. 

Unilateral mistake-only one party has mistaken belief

APPLIES ONLY TO MISTAKES ABOUT EXISTING FACTS, NOT WHAT WILL HAPPEN IN FUTURE.


Ex-fact-rock is a diamond


     What will happen in future-belief that price of oil will remain stable.
Restatement 153-Unilateral Mistake

1. Mistake of one party at time K made about basic assumption of K.
2. Mistake has material effect on performance that is adverse to D (who made mistake).
3. D does not bear risk of mistake (under 154) and: 
a. Mistake causes enforcement of K to be unconscionable
i. Really burdensome
ii. Bad policy
b. OR P knew about mistake or caused mistake
i. Or should have known a mistake (Speckel v. Perkins)
4. (Restatement 157) Mistake not caused by D’s failure to act in good faith and fair dealing.
a. If is caused by D not acting in good faith, fair dealing can choose to not rescind or reform K but uphold K. 
b. Usually, simple negligence not enough to meet this
c. BUT, if fail to read contract, can’t rescind because of mistake
DAMAGES:

Goal to put parties in status quo before K, but will be rescinded as long as reliance damages enough to be restored.  CAN GET RELIANCE DAMAGES IF A P WHO RELIED ON K TO A DETERIMENT.  If this not enough, courts can choose to enforce.  (Restatement 158)

1. Recession of K-treat as if K never made

a. Restitution if benefits were conferred so parties can return these to each other

2. Reliance Damages-P relied on K

3. Restitution-get back unjust enrichment

Restatement 154-Risk Bearing

1. Party bears risk of mistake when:
a. Risk allocated to him by agreement of parties
i. Types: Explicit, Knew Risk, Public Policy
ii. Ex-warranty
iii. UCC-313 (1)(a) express warranty by affirmation, says that it is a certain thing.
iv. Other implied warranties (UCC 2-314, 2-315)
v. Weather—conscious certainty, some things everyone knows and takes a conscious risk for.
b. He is aware at time K is made that he has only limited knowledge with respect to facts to which mistake relates, but treats limited knowledge as sufficient
c. Risk is allocated to him by court on ground that it is reasonable under circumstances to do so.

Restatement 157-Exception if not in Good Faith
Mistake doesn’t bar one from avoidance or reformation unless:

1. Fault is a failure to act in good faith and in accordance with reasonable standards of fair dealing. 

Restatement 158-Other relief, Restitution, Reliance
(1) If there is a mistake, either party can have relief including restitution. 
(2) If remedies not enough to avoid injustice, court can award relief necessary as justice requires (including protection of parties’ reliance interest)
a. In other words, if there was a mistake, but you relied on K, can get damages.
A. Sources of Authority
a. Donovan v. RRL Corp.
i. Facts: Ad in paper for a specific used Jaguar for 26k.  Man brought ad, looked at car and then was ready to buy car, but refused to sell car to him because said ad was a mistake.

ii. Holding: Ad was offer because of CA law (otherwise, probably not offer), and says K not enforceable because was a unilateral mistake.    

1. Price is basic assumption, mistake about that

2. Affected material effect-11k difference

3. D does not bear risk—bad public policy to have strict liability for ads

4. Unconscionable to enforce, 11k loss to D. 

b. Speckel v. Perkins
i. Facts: Suit for accident going on.  Lawyer sends note saying that received a settlement request for 50k, but think case is worth more.  Prepared to offer 50k.  Lawyer says no K formed, unilateral mistake.  

ii. Holding: No K, P should have known that it was a mistake because letter internally inconsistent. 
c. Nolan Ryan Baseball Card Case
i. Facts: Sells baseball cards, had perfect Ryan rookie card.  Required to pay 1000k to owner for card when sold.  Store got really busy, asked another salesperson to help out.  Kid asked for card, says 1200 on back.  Paid 12 dollars for it.  Tried to buy back card for 100 bucks, but kid refused. 
ii. Holding: Settled, auctioned off and each party donated their half to charity.  

1. if card said 1,200, kid would be at fault—knew real price, K not enforced.  

2. Otherwise, should have found that K would be rescinded for unilateral mistake.  
MISTAKES IN TRANSCRIPTION/ERROR IN EXPRESSION
If parties agree to K, but document incorrectly reflects material part of oral agreement, either party can obtain court order for reformation (rewriting of document).

1. Of course, if other party relies on it and changes their position, then can get reliance damages.  Reformation may still be possible here if reliance can be taken into account. 

Restatement 155-Mistake of Both as to Written K Justifies Reformation

1. Writing that has all or part of agreement

2. Fails to express agreement 

3. Mistake of both parties as to contents of writing
4. Can request reformation to extent that party will not be unfairly affected
5. CANNOT GET REFORMATION WHEN: (Chimart Associates v. Paul)  

1. K for uncertain/contingent events

2. Presumption that deliberately created written K contains true intent of parties and require high amount of evidence to overcome that

PER DOES NOT APPLY IN THESE SITUATIONS…SOME RESTRICTIONS TO PREVENT FRAUD
A. Sources of Authority
a. Travelers Ins. Co. v. Bailey
i. Facts: P took out insurance, but insurance company made mistake and wrote in that policy would give him 500/mo, not 500/year (he is still paying same amount).  Finds out later about it and says that has to renew that policy.  They refuse, say a mistake.  

ii. Holding: Allow reformation, no change in position (didn’t even know about it).  P should have known it was a mistake.  (doesn’t matter if unilateral of mutual mistake).  

b. Chimart Associates v. Paul
i. Holding: Because arguing that K not true representation of K, PER doesn’t apply.  But raises issues of fraud that one party will say it is a mistake when it is not.  Therefore, some restrictions, can’t get reformation if: 

1. K for uncertain/contingent events

2. Presumption that deliberately created written K contains true intent of parties and require high amount of evidence to overcome that.
	Mutual Mistake


Mutual Mistake is a shared mistaken factual assumption
Relief is not granted for all mutual mistakes

RULE:

UCC HAS NO RULES ON MISTAKE, SUPPLEMENT WITH COMMON LAW: ADDRESS UCC 1-103 THAT SUPPLEMENTS COMMON LAW.

If seller knows about something different than you, not mutual mistake but an INTENTIONAL MISREPRESENTATION: 

1. Fraud-Restatement 164 (1)

2. Non-Disclosure Equivalent to Assertion-Restatement 161

DAMAGES:

Goal to put parties in status quo before K:
1.Recession of K-treat as if K never made

a. Restitution if benefits were conferred so parties can return these to each other

2.Reliance Damages-P relied on K

3.Restitution-get back unjust enrichment

Restatement 152-When Mutual Mistake makes K Voidable

1. (1) Mistake of both parties at time K made
2. (1) Mistake about basic assumption on which K made
i. Usually assumptions about market conditions won’t cut it
ii. Subject Matter of K=Basic Assumption
3. (1) Mistake has a material effect on agreed exchanges of performances
a. (2) In determining whether mistake had a material effect, account is taken of any relief by way of reformation, restitution or otherwise
4. (1) K is voidable by adversely affected party UNLESS bears risk under 154 
Restatement 154-Risk Bearing

2. Party bears risk of mistake when:
a. Risk allocated to him by agreement of parties
i. Types: explicit, knew risk, public policy
ii. Ex-warranty
iii. UCC-313 (1)(a) express warranty by affirmation, says that it is a certain thing.
iv. Other implied warranties (UCC 2-314, 2-315)
v. Weather—conscious certainty, some things everyone knows and takes a conscious risk for.
b. He is aware at time K is made that he has only limited knowledge with respect to facts to which mistake relates, but treats limited knowledge as sufficient
c. Risk is allocated to him by court on ground that it is reasonable under circumstances to do so.

Restatement 157-Exception if not in Good Faith

Mistake doesn’t bar one from avoidance or reformation unless:

2. Fault is a failure to act in good faith and in accordance with reasonable standards of fair dealing. 

Restatement 158-Other relief, Restitution, Reliance

(3) If there is a mistake, either party can have relief including restitution. 

(4) If remedies not enough to avoid injustice, court can award relief necessary as justice requires (including protection of parties’ reliance interest)

a. In other words, if there was a mistake, but you relied on K, can get damages.
A. Sources of Authority
a. Sherwood v. Walker
i. Facts: K to buy cow.  P visits farm, D says he can get cow from certain land but they are all barren.  Turns out cow not barren and D refuses to sell. P sues.
ii. Holding: Mutual mistake about basic assumption (cow is barren) and contract can be rescinded.

1. Both thought cow barren

2. Cow barren basic assumption

3. Materially affected price

4. Does not bear risk

b. Nester v. Michigan Land & Iron Co.
i. Facts: K for pine.  Told P could get estimator because didn’t know value, said you take as is.  P buys but then timber is bad and sues under mutual mistake. 

ii. Holding: No mutual mistake, P bears risk, D does not know value of land and tells D that.  No mutual mistake about basic assumption.

c. Griffith v. Brymer
i. Facts: K to pay 100 pounds for coronation viewing from room. King has surgery so there is no coronation.  

ii. Holding: Mutual mistake about fact that coronation would happen, materially affected exchange, D didn’t bear risk.  K rescinded. 

d. Wood v. Boynton
i. Facts: Sold stone to D.  Did not know what it was.  D bought stone not knowing what it was.  Turns out it was a diamond.  P sues to rescind contract based on mutual mistake. 

ii. Holding: No mutual mistake, there is no assumption which they are mistaken on.  Both though that the rock’s value was unknown.  Agreed on that.  Could look at also as P bearing risk because sold unknown stone. 

e. Firestone & Parson, Inc. v. Union League of Philadelphia
i. Facts: K to buy an oil painting that both thought was made by a famous artist.  Later, find out not painted by that artist.  Seek to rescind based on mutual mistake. 

ii. Holding: No mutual mistake, at the time bought thought was by famous artist, regarded to be by famous artist.  Post sale fluctuations are not enough to establish mutual mistake (at time of K, facts in accord with belief).  Large time gap-81’ to 88’

f.  Everett v. Estate of Sumstad
i. Facts: Bid on safe with locked compartment.  Found that there was 32k inside safe.  When auctioneer put up for bid said that safe was locked and had never been opened.  

ii. Holding: No mutual mistake, both under assumption that contents of safe were unknown, not that safe was empty. 

g. Beachcomber Coins, Inc. v. Boskett
i. Facts: Bought coin thinking was real, dealer also thought coin was real.  Find out that it is a counterfeit.  Buyer wants to rescind based on mutual mistake. 

ii. Holding: Mutual mistake, basic assumption that coin real, not real.  Neither party bore risk of that. Affects consideration. 
	Nondisclosure


Under certain limited circumstances, it is unjust to uphold a K, nondisclosure one of those
RULE:  DUTY TO DISCLOSE

Restatement 159-Misrepresentation Defined

A misrepresentation is an assertion that is not in accord with the facts. 


A. This is about FACTS, not an opinion



1. Fact-this car gets 30 miles per gallon



2. Opinion-this is one great little car (clearly an opinion)

Restatement 160-When Action = Assertion (Concealment)

Action intended or known to be likely to prevent another from learning a fact is equivalent to an assertion that the fact does not exist. 

a. Here, this is ALWAYS misrepresentation, where non-disclosure is only misrepresentation in some circumstances.

Restatement 161-When Non-Disclosure= Assertion

Not expected to tell ALL that you know and consumer doesn’t, BUT must tell in these circumstances
When nondisclosure=fraud, misrepresentation( and can rescind K or use as a defense for a breach of K
Nondisclosure = Assertion that fact doesn’t exist in following cases only:  (not only about taking reasonable efforts to disclose, must ACTUALLY disclose (comments))
MUST BE REAL KNOWLEDGE, NOT REASON TO KNOW (if reason to know, then that is unilateral mistake)

a. Relates to not giving information OR telling a half-truth (comments)

2.  (a) knows disclosure of fact necessary to prevent a previous assertion from being a misrepresentation, fraudulent or material. 

3. (b) knows disclosure of fact would:

a. correct mistake of other party about basic assumption for which party making K AND

i. Material if it is one in which reasonable person would attach importance in determine whether to go through with K (Hill v. Jones)
ii. ex: real estate required to disclose latent defect in property that could stop purchaser from buying property
b. AND if non-disclosure of fact amounts to failure to act in good faith and fair dealing

i. As reflected in prevailing business ethics (comments)

ii. DOESN’T APPLY IF GOT INFORMATION FROM PUBLIC DATABASE, ETC WHERE OTHER PARTY HAS REASONABLE ACCESS TO THEM (161 Illustration 10)—Not a violation of good faith/fair dealing

iii. Very mushy standard—depends on industry, who customer is
iv. Not expected to compensate for lack of experience ability of consumer
4. (c) Where he knows disclosure of fact would correct mistake of other party as to contents or effect of a writing, evidence or embodying an agreement in whole or part. 

a. If you know there is a mistake in writing/effect of K, and other party doesn’t, duty to tell
5. (d) Where the other person is entitled to know fact because of a relation of trust and confidence between them.
a. Parties in a fiduciary agreement—trustee, guardian, agent, executor, administrator
i. Here has actually paid, contracted for, candor and honesty.
b. Close relations-family members, physician/patient, guarantee of debt, 
Restatement 162-When Misrepresentation is Fraudulent/Material 

Restatement 163-When Misrepresentation Prevents Formation of K

1. If misrepresentation as to character or essential terms of K induces conduct that appears to be a manifestation of assent by one:

a. Who neither knows nor has reasonable opportunity to know of the character or essential terms of the proposed K

b. His conduct not effective as manifestation of assent

Restatement 164-When Misrepresentation makes K Voidable

1. (1) If party’s acceptance is induced by fraudulent or material misrepresentation by one who is a party to transaction
2. (1) justified in relying on that misrepresentation
3. (1) then K is voidable
4. (2) Acceptance induced by misrepresentation by one who is not a party to transaction
5. (2) justified in relying on that misrepresentation
6. (2) contract is voidable UNLESS
a. Other party in good faith and without reason to know of misrepsentation gives value or relies materially on transaction
A. Sources of Authority
a. Hill v. Jones
i. Facts: K to sell home.  Did not tell new owners about previous termite inspection.  They are concerned with current termination infestations, and have an inspection for current infestation.  Sue wanting to rescind K, says D had a duty to disclose.  D never said there was NO previous terminate infestation, but did not say there was one on her own initiative. 
ii. Holding: Remanded to jury to figure out if buyer actually knew about infestation and purchased anyways (then no misrepresentation-went through anyways).  However, if did not know then would be fraud and could rescind K. 
1. 161 (b) assumption that house did not have previous terminate damage, if knew might not go through with K, further in bad faith because they had made clear that was important in purchasing home.
b. Weintraub v. Krobatsch
i. Facts: K to buy home.  Find out after K infested with roaches.  Knew of roaches and kept lights on to keep roaches from appearing.  

ii. Holding: Rescinding K. 161 (b) material assumption of K which would affect their decision.   

c. United States v. Dial
i. Holding: Liability for non-disclosure is more narrow than for explicit misrepresentation.  Sometimes non-disclosure serves a social purpose.  Not efficient to have to tell everything… Fraud not to level with someone who you have a fiduciary duty to.  He/she trusts the fiduciary representative, and has paid for candor.  

	Impossible, Impracticable and Frustration


I. IMPOSSIBILITY and IMPRACTICABLE
RULE:  

1. If performance is impossible, then one is not bound to fulfilling the obligations of the contract.

i. Impossible-Three main groups: 

1. Destruction of Subject Matter

a. Only if thing destroyed ESSENTIAL to performance of K
b. Need to be understood by both that property will be used (mentioned in K, understood)
2. Failure of agreed-upon mode of performance

a. NOT about inessential modes (delivery means)
b. Ex-K where getting supplies from fixed $ K, and that person breaches K
3. Death/incapacity of party

a. Including death of third person that is necessary to perform K
b. Something is impossible if it is impractical.

i. Impractical-only can be done at excessive/unreasonable costs.

1. just more expensive than thought not good enough, or if a loss to them, not enough
2. Comment 4-rise, collapse of market not enough
3. REALLY BURDENSOME
a. Ex-shortage of raw materials because of embargo, crop failure, etc. 
c. Risk not assigned to you for non-occurrence 

d. P very RARELY gets reliance, but can get restitution. 
i. Only get restitution up to when learned about impossible. 

ii. Reliance rarely give reliance to “prevent injustice”, not D’s fault. 
UCC 2-615: Excuse by Failure of Presupposed Condition

1. If party did not assume risk
a. In fixed price K, usually assume the risk
b. If cost foreseeable, then likely assumed risk, possibly included in K price
i. If knew, could have put something in K, or maybe charged more to assume risk
c. If destroyed before gives goods to buyer, released before could assume risk.  Parties released.
2. if performance is impracticable because
a. changing market conditions not enough—otherwise, too much interference in economy.
3. non-occurrence of a basic assumption of K
UCC 2-509-Risk of Loss w/o Breach

1. If seller required to ship goods:

a. Risk passers to buyer when goods delivered to carrier

b. If supposed to deliver to particular destination, risk of loss passes when goods tendered to allow buyer to take

2. Where goods held by bailee (custodian)
a. Risk passes when gets title

b. Passes when bailee acknowledges buyer’s right to possession

3. If not in 1, 2, risk passes to buyer when receives good

UCC 2-510-Risk of Loss w/ Breach

Restatement 261-Dischage by Supervening Impracticability

4. After K made, performance impracticable
5. Not that party’s fault

6. non-occurrence is basic assumption of K

7. Duty discharged

8. UNLESS he/she assumed risk

a. Look at language/circumstances to determine this

A. Sources of Authority
a. Taylor v. Caldwell
i. Facts: K to use Musical Hall for concert.  Concert Hall accidentally burns down right before concert.  Concert organizers sues for breach of K, reliance damages. 
ii. Holding: No reliance damages given, impossible for D to perform K.  NO RELIANCE DAMAGES
b.  Mineral Park Land Co. v. Howard
i. Facts: K to build bridge across ravine.  Not able to take out enough gravel because needed a steam dredger for the rest of the gravel. D had just removed enough gravel that was practical financially to take and remove. 

ii. Holding: Something is impossible when it is impractical, which means it can only be done at excessive/unreasonable costs.
c. United States v. Wegematic Corp.
i. Facts: Government wants new computers and takes bids stressing the need for them on time.  Gives bid to Wedgematic. But then not able to make, says impossible to make computer they promised. 

ii. Holding: Has assumed risk by assuring had revolutionary machine.  If not, would significantly impact K for developing technology.  Further, amount of money needed to make computers not so exorbitant to stop from making computers. 
d. Dills v. Town of Enfield
i. Facts: K for development of industrial park.  Agreed to give property to D after fulfilled two conditions: submission/approval of construction plans in accordance with K, and (2) submission of evidence of financial capacity.  If breached, could keep deposit if did not submit plan.  Never got financing so did not submit plan.

ii. Holding: Assigned the risk to one party explicitly, risk could not get financing, made condition of K, cannot avoid this. 

e. Transatlantic Financing Corp. v. United States
i. Facts: P chartered ship for grain to Iran.  However, Egypt shuts down Suez and has to use another route.  Suing for additional amount to go around Cape of Good Hope.  Calls to say will have to do it, US says not paying any more money.  Sues saying that it was impracticable, and sues for restitution. 

ii. Holding: Risk assigned to them, knew that there was a war there and did not put clause in K.  Further, not impracticable.  Cost not really burdensome (49,000)
II. FRUSTRATION OF PURPOSE

Restatement 265-Frustration
If before there is a K, use mistake
Makes no sense to perform, can perform, but entire purpose of K now pointless

1. After K made/ (266 is at time K made)

2. Principle reason for K frustrated
3. Not fault of that party

4. a non-occurrence of a basic assumption

5. Duty is discharged

6. Unless risk has been allocated to him/her
1. If foreseeable, unlikely to get
A. Sources of Authority
a. Krell v. Henry
i. Facts: K to see room for Edward’s coronation.  Entered into K to pay for room to see coronation.  Wants to be excused from K because of frustration. 

ii. Holding: Exccused from K because of frustration of purpose.  Now entire point of K frustrated because can’t see coronation. 
	UCC Warranties


UCC 2-312-Warranty of Title and Against Infringement
(2) There is in a contract for sale a warranty by seller that

1. (a) title conveyed shall be good, and transfer rightful

2. (b) the goods shall be delivered free from any security interest or lien or encumbrance of which buyer at time of K has no knowledge

(3) Warranty under 1 only excluded/ modified by specific language, or circumstances which give buyer reason to know that person selling does not claim title in himself or that he is purporting to sell only such right or title as he or a third person may have.

(4) Unless otherwise agreed, seller who is merchant regularly dealing in goods of the kind warrants that the goods shall be delivered free of rightful claim of third person by way of infringement or the like

1. BUT, buyer who furnishes specification to seller must hold seller harmless against such claims which arise out of compliance with specifications.

UCC 2-313-Express Warranty by Affirmation, Promise, Description, Sample

(1) Express warranties by seller are created as follows:
a. (a) Any affirmation of fact or promise relating to goods which is part of basis of bargain

i. Creates express warranty goods shall conform to affirmation/promise

b. (b) Any description of goods which is made part of basis of bargain 

i. Creates express warranty goods shall conform to description

c. (c) Any sample or model which is made part of the basis of bargain

i. Creates express warranty whole of goods shall conform to sample/model

1. Comments: technical specifications, blueprints, and the like enough
(2) Don’t have to use formal words “warranty” or “guarantee” or have intention to make warranty
a. Affirmation of value of goods or statement purporting to merely be seller’s opinion or recommendation NOT warranty.  

GREAT DEFENSES: NOT PART OF BASIS OF BARGAIN, OR IF P DOESN’T FALL IN ONE OF THESE ARGUE FRAUD OR MISREPRESENTATION

UCC 2-314-Implied Warranty: Merchantability, Usage of Trade
SELLER MUST BE MERCHANT TO GET THIS..

(1) Unless excluded or modified (2-316), warranty that goods shall be merchantable is implied in K IF
a. Seller is a merchant with respect to goods of that kind

(2) Goods to be merchantable must be at least such as

a. (a) pass without objection in the trade

b. (b)fungible goods, are of fair average quality

c. (c) first for ordinary purposes for which goods are use

d. (d) are of quantity and quality for each unit
e. (e) adequately contained, packaged and labeled as agreement requires

f. (f) conform to promise or affirmation made on container or label

(3) Unless excluded or modified (2-316) other implied warranties may arise from course of dealing or usage of trade. 

UCC 2-315-Implied Warranty: Fitness for Particular Purpose
Contract can have both merchantability and fitness for particular purpose warranty

CAN ARISE WITH MERCHANTS AND NON-MERCHANTS

7. Where seller at time of K has reason to know any particular purpose for which goods are required

1. (Comments) doesn’t have to be explicitly told, from circumstances enough
8. and relies on seller’s skill or judgment to select or furnish suitable goods

9. Unless excluded or modified under 2-316, implied warranty that they should be fit for such purpose.

UCC 2-316: Exclusion or Modification of Warranties

(1) Words/conduct relevant to creation of express warranty and words/conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other
a. But still subject to PER, inoperative to extent construction unreasonable

(2) Subjection to Section 3, to exclude or modify implied warranty of merchantability or any part of it: 

a. Language must mention merchantability 

b. If in writing, must be conspicuous

(3) To exclude/modify warranty for fitness for a particular purpose,

a. Exclusion must be in writing and conspicuous

b. “There are no warranties which extend beyond description on the face hereof” is enough

(4) (3) Notwithstanding Section 2:

a. (a) unless circumstances indicate otherwise, all implied warranties are excluded by expressions like “AS IS”, “WITH ALL FAULTS”, or other language which calls buyer’s attention to exclusion of warranty

b. (b) AND when buyer before entering into K has examined goods, sample, model as fully as he/she desires or has refused to examine

i. Then no warranty for defects which examination should have shown

c. Implied warranty can be excluded/modified by COURSE OF DEALING or COURSE OF PERFORMANCE or USAGE OF TRADE

(5) (4) Remedies for breach of warranty can be limited to liquidation of damages (2-718, 2-719)

UCC 2-317 Cumulation and Conflict of Warranties Express of Implied

1. Warranties, whether express or implied, shall be construed as consistent with each other

a. But if unreasonable intention of parties shows which one is dominant.  If trying to figure out intention:

i. Exact/technical specifications displace inconsistent sample/model of general language

ii. Sample from existing bulk displaces inconsistent general language of description

iii. Express warranties displace implied warranties (other than implied warranty for fitness for a particular purpose)

	Duty of Good Faith


1. Every K has an implied duty that one will not intentionally and purposefully do anything to prevent the other party from carrying out the agreement on their part. 
2. If you do, can’t recover damages for K. 
3. Need bad faith/malicious intent of the party.  
4. If given discretion in performance of some aspect of K, must exercise discretion for purposes contemplated by parties. 
5. Need to act within REASONABLE CONTRACTUAL EXPECTATIONS OF PARTY and PURPOSE OF CONTRACT.
Restatement 205

Every contract imposes on each party a duty of good faith and fair dealing in its performance and enforcement.

1. Comments-faithfulness to agreed common purpose and consistent with AGREED COMMON PURPOSE of other party.

2. violate community standards of decency, fairness or reasonableness
3. Examples recognized by court (comment): evasion of spirit of bargain, lack of diligence/slacking off, willful rendering of imperfect performance, abuse of power to specify terms, interference with/failure to cooperate with other party’s performance. 
UCC 1-203

Every contract/duty within Act imposes obligation of good faith in performance or enforcement. 
UCC 1-201 (19)

“Good faith” means honesty in fact in the conduct or transaction concerned. 

UCC 2-201-USE ME! DEFINITION OF GOOD FAITH


In the case of a merchant, honest in fact and observance of reasonable commercial standards of fair dealing in the trade.
A. Sources of Authority
a. Patterson v. Meyerhofer
i. Facts: K to buy four pieces of land that P would have to get at auction.  D goes ahead and goes to the auction and outbids P to save money. 

ii. Holding: P entitled to lost profits on sale, implied that each party will not intentionally and purposefully do anything to prevent the other party from carrying out the K on his/her part.
b. Iron Trade Products Co. v. Wilkoff Co.
i. Facts: K to buy rails, but they are never delivered.  D claims that there was a breach of the duty of good faith because P had gone to buy rails and had decreased the available supply of rails which caused the price to raise. 

ii. Holding: No breach, mere difficulty of performance doesn’t excuse performance.  

c. Best v. United States National Bank
i. Facts: Class action suit against bank for increasing NSF fee by two dollars.  Argued that was a breach of a duty of good faith.  Did not notify consumers of increase in fee.  

ii. Holding: Had a duty to use good faith to use discretion for purpose contemplated by parties.  Believed purpose was for bank to recover costs, not to make profit.  LOOK AT REASONABLE CONTRACTUAL EXPECTATIONS OF PARTY.
	Substantial Performance


Sacrifices preciseness of individual contract expectations for society’s need for facilitating economic exchange
Legally efficient—enforces essential purposes of K, eliminates trivial excuse for non-performance.

DOESN’T APPLY TO EXPRESS CONDITIONS or UCC CONTRACTS!  
RULE:
1. One party can sue another for expectation damages if they have rendered substantial performance. (Expectation Damages – Amount to Fix Trivial Mistake)
A. Substantial performance-compliance in good faith with all important particulars of the contract.  The default cannot be: 

i. Without good faith effort to substantially perform—willful breach=material breach
ii. More than trivial
2. If don’t do enough, can only get restitution damages (minus damages other party gets bc of breach) (Rest. 374)
A. Further, if substantially performed, other party can still get difference in value of full performance and substantial performance.

3. If there is a material breach of the K, then promise is NOT substantially fulfilled, other party can stop performance and void K or sue for expectation damages. 
DAMAGES:
MATERIAL BREACH: WITHHOLD PERFORMANCE, TERMINATE K, AND CLAIM DAMAGES FOR BREACH

SUBSTANTIAL PERFORMANCE: MUST CONTINUE YOUR PERFORMANCE, CLAIM DAMAGES FOR BREACH (Cost of Completion or Diminution in Value)
1. Damages usually to correct shortfall in performance

2. If cost of repair disproportionate, windfall for party—breacher gets unfair forfeiture (unlikely to use such large damages to fix trivial lack) (Jacob v. Youngs)
1. Here, court can adjust and just award diminution in value

a. WILL NOT BE AWARDED IN K FOR PERSONAL AESTHETICS (O.W. Grun Roofing)

b. NO DIFFERENCE IN VALUE = NO DAMAGES

c. Less likely to do this complicated adjustment if deliberate breach
IN EITHER, BREACHING PARTY CAN SUE FOR RESTITUTION DAMAGES

Restatement 235-Any Non-Performance is a Breach

Any non-performance of the K is a breach

So substantially performing doesn’t mean you’re off the hook, just means that other party can’t stop their performance.  You still have to pay for damages in not fully performing. 
Restatement 237-Implied Condition of Substantial Performance for all Ks

Restatement 241-Is failure material? (i.e. no substantial performance)

Imprecise and Flexible—question of fact for each case
Factors: 

a. extent injured party deprived of benefit of K
a. Usually, time is not a material breach unless there is an important intent behind the time requirement
b. extent injured party can be adequately compensated for benefit deprived of

a. More of performance that has been done, less likely breach is material
c. extent to which party failing to perform will suffer forfeiture

a. Breaching party can get restitution damages, so take that into account here (Rest. 241, comment d)
d. likelihood party failing to perform will cure failure

a. more likely to cure, less likely material
e. actions in good faith and fair dealing

a. willful breach more likely material
b. IF YOU INTENTIONALLY DO NOT PERFORM WHAT IS CONTRACTED FOR, NO SUBSTANTIAL PERFORMANCE
Restatement 374-Restitution Damages for Breaching Party if a Material Breach

Even if party materially breaches, can still get Restitution

A. Sources of Authority
a. Jacob & Youngs v. Kent
i. Facts: K to build home.  Accidentally uses Coheos pipes in home, not Readings pipes.  Buyer claims that a breach of K of refused to pay for rest of K.  Pipes used were of comparable quality/appearance.

ii. Holding:  Substantially performed, so P must pay.  Did not use express language in K concerning pipes.  Alternative brand comparable in cost/value.  Clause was a promise, not a condition.  If want to avoid this, parties must expressly state in K that terms and conditions are material; and if conditions are breached, then breaching party would face forfeiture.
b. Bruener v Hines
i. Holding: doctrine of substantial performance is necessary, sacrifices preciseness of K for the facilitation of economic exchange.  Essential purpose of K enforced, while trivial excuses for non-performance eliminated. 

c. Jardine Estates v. Donna Brook Corp.
i. Holding: Substantial performance is compliance in good faith with all important particulars of a contract.  Default should not be willful, nor so serious to deprive of value for intended use.  Not about percentage of work done.  31% not done doesn’t necessarily mean no substantial performance—question of fact.  

d. Vincenzi v. Cerro
i. Holding: Just because breach willful, doesn’t necessarily mean no substantial performance.  Look at not if willful, but if behavior of party comports with standards of good faith and fair dealing. 

e. Kreyer v. Driscoll
i. Facts: K for construction of home.  P had $4500 uncompleted on 47k home.  The buyers refuse to pay.  Half of the plumbing was not done, half of heating not done, half of tile work not done, all of linoleum, ¼ of decorating not done. 
ii. Holding: Not substantial performance, can sue but only for restitution.  Unjust to allow buyers to keep the work that has been done—should not get windfall because of P’s breach.
f. O.W. Grun Roofing & Constr. Co. v. Cope
i. Facts: K for russet colored shingles roof.  Constructed soundly but had yellow streaks.  Buyer refuses to pay.

ii. Holding: Not a mere trifle when a home where it is a matter of aesthetical taste.  If P can spend a little bit of money and repair product and deduct that from K price, should do that.  But if have to entirely replace to get look contracted for, not substantial performance.  Here, no restitution, P will have to install completely new roof.  
  
	UCC Perfect Tender Rule


UCC’s Version of Substantial Performance Rule
NO ACCEPTANCE: Reject, perfect tender rule, sue for losses, ESCAPES THE BARGAIN

ACCEPTED: Sue under Breach of Warranty or Revoke acceptance (if substantially impairs value) and reject 
RULE:
UCC 2-601: Perfect Tender Rule

(As long as K doesn’t involve installments or remedy explicitly limited by K) If the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may:

(a) reject the whole; or

(b) accept the whole; or

1. This does not penalize any remedy to him/her 

2. this acceptance is final

(c) accept any commercial unit or units and reject the rest

(d) ONLY if they did not accept the goods

(e) UCC 1-203: implied requirement of good faith

1. requires honest in fact

2. observance of reasonable commercial standards of fair dealing in the trade

a. minor defect to get out of K that is unfavorable to you is not enough
Although this rule seems like one can reject for any reason, even trivial, there are some limitations.

Time for Rejection of Goods

You must reject the goods within a reasonable time

UCC 2-602 (1): Reject within Reasonable Time

(1) Rejection of the goods must be within a reasonable time after their delivery/tender.  Ineffective unless buyer seasonably notifies the sender.  

UCC 2-606 (1): Can’t Reject Goods if you already accepted them
You cannot reject the goods if you have already accepted them

Accepted Goods When You: 

(a) after reasonable opportunity to inspect good signify to seller goods are conforming or that will retain them in spite of non-conformity

(b) fail to make an timely rejection, and had opportunity to inspect goods (acceptance not until has reasonable opportunity to inspect)

(c) buyer does any act inconsistent with seller’s ownership

a. damages goods, uses goods as part of manufacturing process, installs goods, etc
(2) Acceptance of any part of a commercial unit is acceptance of that unit
If you have accept the goods, you can revoke the acceptance and then reject the goods, but you must make a stronger showing of non-conformity. 

UCC 2-608: Revocation of Acceptance
SUBSTANTIALLY IMPAIRS VALUE (v. non-conformity in ANY respect)
1. Can revoke acceptance when non-conformity SUBSTANTIALLY impairs its value to him if he has accepted it.

2. Revocation must occur within reasonable time after buyer discovers/should have discovered ground for it 

a. AND before any substantial chance in condition of goods.  

b. Need to notify seller of it

3. AND, can reject only if accepted on reasonable assumption non-conformity would be cured, and it wasn’t

4. If accepted without knowing they were not conforming, can revoke acceptance ONLY if acceptance reasonably induced by:

a. Difficulty of discovering the defect before acceptance

b. OR by seller’s assurances
Seller’s Right to Cure
UCC 2-508: Cure by Seller

1. IF TIME STILL LEFT IN K:

a. seasonable notify buyer of intent to cure 
b. within K time redeliver conforming goods to standard of PERFECT TENDER
i. some debate, perfect tender v. substantial impairment
2. IF K TIME ALREADY PASSED, GET MORE TIME IF: (To avoid injustice of surprise of rejection)

a. Thought goods non-conforming would be acceptable to buyer (w/ or w/o money allowance
i. This must be a REASONABLE belief based on possibly: 

A. COURSE OF DEALING
B. COURSE OF PERFORMANCE
C. USAGE OF TRADE
D. PARTICULAR CIRCUMSTANCES
b. Can get more time to cure if seasonably notifies buyer

c. Gets a reasonable time to conform good to standard of PERFECT TENDER
i. Debate, perfect tender v. substantial impairment
ii. Depends on circumstances
UCC 2-612: Installment K

Higher Standard Here for Rejection
1. Installment K-requires/authorizes deliver of goods in separate lots

2. can reject only if non-conformity substantially impairs value of installment and cannot be cured OR
a. if defect in require documents can reject

b. If non-conformity doesn’t substantially impair value of WHOLE K

i. If the seller gives adequate assurance of its cure, buyer must accept that installment

3. can’t treat whole of K breached unless non-conformities substantially impair value of whole K

a. but if accept non-conforming installment without seasonably notifying seller of cancellation, you reinstate K
A. Sources of Authority
a. T.W. Oil, Inc. v. Consolidated Edison Co.
i. Facts: TW delivers oil with high sulfer content & was rejected.  They though that buyer would buy anyways.  Told that as long as sulfer level not above 1% ok, but was .92 and was rejected because K said below .5%.     
ii. Holding: Can use 2-508 (2) if acted in good faith with reasonable expectation that goods would be acceptable to buyer. Concerned with REASONABLENESS OF BELIEF seller would accept.  
b. Zabriskie Chevrolet v. Smith
i. Facts: K for car.  When driving off from dealership, had serious problems.  Stopped payment on check and told dealer that sale was canceled.  Towed back car and replaced transmission and asked Smith to take.  He refused, and dealer sued.
ii. Holding: Did not have a right to cure, replacing with transmission not enough.  Want peace of mind of a new car.  
c. Midwest Mobile Diagnostic Imaging, LLC v. Dynamics Corporation of America
i. Facts: When one gets another chance to conform good, the new good should be a perfect tender.  Doesn’t get right to force customer to take a lower quality good.  
d. Amendment to 2-508
i. Suggestions: Suggest that there just be curing allowed if one acts in good faith and 2-508 doesn’t apply to consumer contracts.  
ii. This 2003 version not adopted yet.
	Conditions


Way to avoid substantial performance—no duty to perform until condition met
EXPRESS CONDITION( NO SUBSTANTIAL PERFORMANCE, DO IT OR ELSE( 

EXPRESS CONDITION=STRICT PERFORMANCE OR NO DUTY
IMPLIED CONDITION=SUBSTANTIAL PERFORMANCE

PROMISE=SUBSTANTIAL PERFORMANCE

Don’t Forget—can still waive a condition if not material part of K!! ( 
RULE:
Restatement 224-Condition Defined

A condition is an event, not certain to occur, which must occur, unless its non-occurrence is excused, before performance under a contract becomes due. 

1. Determining if condition: (Harmon Cable)


a. Look at intent of parties (Harmon Cable)



b. Look at language (Harmon Cable)



1. Condition-if, provided that, when, after, as soon as, subject to, on condition that, etc.




2. If language unclear, is a promise. 

Express Conditions-agreed to and imposed by parties themselves( MUST BE LITERALLY PERFORMED
Implied/Constructive Conditions-Implied by law to do justice, arise from language of promise( SUBSTANTIAL PERFORMANCE IS ENOUGH
Restatement 2-Promise Defined

Manifestation of intent to act/refrain from acting in specified way, so made as to justify a promise in understanding that a commitment has been made.
Restatement 227-Standards of Preference NOT for Express Conditions

(1)If there is doubt whether a condition, interpretation preferred which will reduce risk of forfeiture


a. UNLESS event within control of party who experience forfeiture


b. OR UNLESS circumstances indicate he/she assumed risk

c. BUT (comment b) if express condition, policy of freedom to contract requires it be enforced even if there is forfeiture.

Court will interpret doubtful language as embodying a promise or constructive condition rather than an express condition.  (Oppenheimer)

Restatement 228: Satisfaction of Party as a Condition

When condition that he/she must be satisfied with performance, etc, and can use reasonable person standard (reasonable person in party’s position), should use this standard.  

1. Should only use in good faith standard for aesthetic contracts (Morin Building)

2. *If it is based on an independent third party’s satisfaction, good faith judgment usually rules
Restatement 229-Excusing Condition to Avoid Forfeiture (Relied on promise and don’t get expected benefit)
1. Court can excuse non-occurrence of a condition if it would case disproportionate forfeiture (denial of compensation for reliance)
a. UNLESS, condition was material part of agreed exchange. 

2. There is a general legal policy opposed to forfeitures (Howard v. Federal Crop Insurance Corp.)
BUT, if it is an express condition, policy for freedom to contract requires that it should be enforced. 
Restatement 225: Effects of Non-Occurrence of Condition

1. No duty owed until condition occurs or is excused.
2. If not excused, condition discharges K duty.

3. Condition not occurring is not a breach unless promise that duty would occur.  
DAMAGES NON-OCCURRENCE OF CONDITION
Condition doesn’t occur( no K has been performed, both relied of their duties (unless condition also a promise) NO EXPECTATION DAMAGES

Promise not fulfilled( if have K, get expectation damages
A. Sources of Authority
a. Oppenheimer & Co. v. Oppenheim, Appel, Dixon & Co.
i. Facts: Letter for sublease.  Has two condition precedents: 1) had to give confirmation that D is acceptable subtenant.  2) no sublease until P delivered to D written consent to tenant work on/before deadline.  If didn’t happen, then duty under K didn’t arise. Delivered only oral notice on date, not written. P wants substantial performance.  
ii. Holding: Here, this is an express condition (if, unless and until).  No real concern about forfeiture here.  Did not even form K until condition met.  Held to express condition.  (no countervailing public policy concerns).

b. Merritt Hill Vineyards, Inc. v. Windy Heights Vineyard, Inc.
i. Facts: Agreement to purchase stock.  If sale does not close, shall remain deposit as liquidated damages unless failed to satisfy conditions in Section 3.  Section 3-by time of closing have obtained insurance in form satisfactory and received confirmation that mortgages on vineyard in effect.  They had not done either of these, and D sued for deposit back.     
ii. Holding: Insurance, mortgage confirmation is conditions, not promises.  Gets return of deposit, but not consequential damages( not a breach of K, K hasn’t been formed until condition performed. 

c. Howard v. Federal Crop Insurance Corp.
i. Facts: P had insurance.  Lost crop because of rain damage.  Before insurance company inspected the crops, they plowed under field to prepare to plant another crop.  Denied claim because policy says that stalks can’t be destroyed until insurance makes inspection.  Insurance company says it is a condition precedent to K. K says “ shall not be destroyed until corporation makes an inspection” 

ii. Holding: General legal policy against forfeitures.  If in doubt, interpret as promise.  This is a promise, not a condition.  Does not use words to show is a condition-HEAVY EMPHASIS ON CONSTRUCTION OF LANGUAGE. 
d. Harmon Cable Communications v. Scope Cable Television
i. Facts: K to sale cable tv system, agree to indemnify purchaser if minimum number of persons not subscribers to system at time of closing.  Agreement says purchaser shall “assert any claims for indemnification by giving written notice of such claim or claims to seller within 30 days of discovery, but no later than 18 months from date of closing.  Failed to follow notice provision.

ii. Holding: Looking at whether something is condition or promise requires you look at intention of parties, if intent of parties not clear, language is promise not condition.  Condition phrases: if, provided that, when, after, as soon as, subject to, on condition that.  Declare this is a promise, get damages not recession.  

e. Morin Building Products Co. v. Baystone Construction, Inc. 
i. Facts: K to build aluminum walls.  Required siding to be certain type.  Also said, “all work shall be done subject to final approval of Architect or Owner’s authorized agent”  Did not like siding, so they removed it P had to have it replaced.  It was then approved and then they refused to pay Morin and they sued.  
ii. Holding: Conditions that require satisfaction if merely for the quality, utility of a transaction are to be judged by the reasonable person standard.  However, if the rejection is for a K done for aesthetics and facy, the good faith requirement is used.      
