Torts Outline
 
I.    Questions to consider
a.    Why is tort law the way it is?

b.   How should tort law be?

II.  Development of Liability Based on Fault
a.    Tort – a civil wrong other than a breach of contract

b.   Tort law – imposes duties on persons to act in a manner that will not injure other persons

c.    Liability – a person who breaches a tort duty may be liable in a lawsuit brought be the person injured because of that tort

d.   Purpose of Tort Law

                         i.    To provide a peaceful means for adjusting the rights of parties who might otherwise take the law into their own hands

                       ii.    To deter wrongful conduct

                     iii.    To encourage socially responsible behavior

                     iv.    To restore injured parties to their original condition in so far as the law can do this by compensating them for their injury.

A. Historical Origins 

a. The courts were concerned primarily with keeping the peace between individuals by providing a substitute to private vengeance 

b. Even the person who accidentally or in self-defense caused injury was required to make good on that injury. 

B. Forms of Action 

a. The P could only seek money damages in the King’s court if the Ps claim could fit into one of the limited forms of action 

b. The first remedy was primarily punishment of the crime and then later redress for the injury 

c. There are two beginning torts 

                                                    i.     Trespass – a legal act for injuries resulting from an unlawful act committed against the person or property of another.

1. trespass would lie only for direct and forcible injuries

2. b/c of the quasi-criminal nature of trespass one did not need to prove actual damages

3. The criminal aspect of trespass disappeared in 1697

                                                  ii.     Trespass to Case

1. an action to recover damages that aren’t the immediate result of a wrongful act but rather a later consequence.  This action was the precursor to a variety of modern claims

2. purely a civil remedy and it usually required there to be damages.

d. What is the difference between a civil wrong and a criminal wrong? 

e. there was a belief that punishment was a function of criminal law and that civil law was to compensate for the harm done 

f. this helps to explain why there is a requirement of damages in tort law except for in 

                                                    i.     assault

                                                  ii.     offensive battery

                                                iii.     false imprisonment

                                                iv.     trespass to land

Anonymous 1466
1.               Law: If one causes injury to another, one is liable for that injury irregardless of fault.

a.      If A is building a building and drops a log on Bs home, he is liable for the harm caused even though his act was lawful

b.     If C commits an battery on A and A lifts a stick to defend himself against C and in doing so hits B who is standing behind him, then A is liable to B for damages irregardless of his lawful act.

Weaver v. Ward 1616
1. Law: A defendant will not be civilly liable in tort if it can be established that the accident is entirely without D’s fault.  The burden to prove he is w/o fault rests on the D.

2. Current tort law:

a.      Based on fault

b.     has nearly abandoned the classification of injuries as direct or indirect

c.      it looks at the intent of the wrongdoer.

3. Changes the law from Anonymous
Brown v. Kendall 1850
1.   Law: There is no liability if during the execution of a lawful act if an accident occurs which causes harm.  Liability requires fault.

2.   This case begins to define what kinds of fault give rise to liability

3.   If the act is intentional, then D is liable

a. I hit you b/c I don’t like you; I am liable 

b. Reasoning: it is wrongful and unlawful 

c. It is an intentional tort 

4.   if the act is unintentional but it was not carried out with due care, then D is liable

d. A throws a stick in the pond with his eyes closed and w/o first making sure no one was in his way; A is liable 

e. Reasoning: when you carry out your business you must use a certain amount of care so as not to unnecessarily cause harm to others 

f. Negligent tort 

Cohen v. Petty 1933
1.   Law: One who is suddenly stricken with an illness which he had no reason to anticipate while driving an automobile and the illness renders it impossible to control the car is not liable for a tort.

2.   A D will not be held liable for his non-volitional acts

3.   Every tort requires a volitional act

4.   This was a non-volitional act.  Volition – the ability to make a choice or determine something.  The choice or determination that someone makes.

5.   The driver is epileptic and knows he is epileptic.  He gets in his car and has an epileptic fit and causes in accident.  He is liable because he was on notice of the possibility of having an epileptic fit which would result in an accident.  Getting in the car with epilepsy was his volitional act that he is liable for.

6.   The driver loves cheeseburgers and watching football.  He has been told by his doctor that he has high cholesterol.  He gets in his car, has a heart attack and causes an accident.  He is most likely not liable b/c he is not on notice that he will have a heart attack while driving.  The reasonable person would not assume he would have a heart attack.  This is a question of fact though and goes to the jury.

Spano v. Perini Corp. 1969
1.   Law: if one is engaged in an inherently dangerous activity and/or ultra hazardous activity, one is liable for any damages that result irregardless of ones intent to cause damage and ones exercise if due care while engaged in the act.  This is strict liability.

2.   Reasoning: we recognize that some dangerous activities are useful to society and that irregardless of the exercise of care damage may result.  It is okay to engage in this dangerous yet useful activity, but you will have to pay your way.

1.   There are three possible bases of tort liability:

a.    Intentional conduct

b.   Negligent conduct that creates an unreasonable risk of causing harm

c.    Conduct that is neither intentional nor negligent but that subjects the actor to strict liability b/c of public policy.

III.            Intentional Interference with Person or Property
a.   Intent
Garratt v. Dailey 1955
1.     Law: One is liable for their intentional acts.  To have general intent the actor must know with substantial certainty that the contact or apprehension will result from his actions.

2.     Being a minor does not protect one form liability.  It is only relevant to the extent that it effects what the child is able to know and ones ability to prove intent.

3.     General intent – knowing to a substantial certainly that one’s act will bring about the harm

4.     Specific intent – desiring to bring about the act that will cause the harm

5.     Motive is irrelevant in intentional torts.  One does not have to intend the harm or the extent of the injuries, one just needs to know with a substantial certainty that a harm would result.

1.  Prima facie case for intentional torts

a.    intent

b.   act

c.    causation

d.   harm

2.  In most intentional torts the P need not prove actual damages.  Nominal damages are available

 

3.  A 7 year old aims at a 5 year old and hits her with a bow and arrow.  Is he liable for an intentional tort?  Yes, he knew to a substantial certainty that releasing the arrow would cause a harm or an apprehension of a harm.

4.  A 2 year old bites an infant.  Is he liable?  Probable not b/c a 2 year old is probably unable to know to a substantial certainty that biting someone would cause a harm.  But this is a question of fact for a jury.

Spivey v. Battaglia 1972
a.      Offensive Battery – to be liable the D has to intend a volitional act to cause an offensive contact that does in fact cause an offensive contact.

b.     Eggshell skull rule – you take your P as you find her.  One is liable for all the injuries that result from the tort irregardless of if the harm was foreseeable or not.

                                                    i.     Reasoning: if one is committing an intentional tort they are not doing something that the law favors.  They will be responsible for all of the harm that flows from this not nice act.

1.     One need only intend the act, not the harm, that does in fact cause the harm for their to be a battery

2.     Offensive Battery protects the public against unsolicited touches.

Ranson v. Kitner 1889
1.     Law: A Ds good faith mistake is not a defense to an intentional tort.

2.     Reasoning: One need only intend the act, not the consequences.  The D should not be unjustly enriched for the mistake.  For instance D cuts down Ps trees believing them to be on his property.  D is liable.

3.     X is walking and faints and falls onto Ys land.  There is no liablility b/c it was not a volitional act

4.     X is carried onto the land by Z.  There is no liability b/c it was not Xs volitional act that cause the trespass.

5.     X is running from a pack of wolves and runs on Ys land.  X can be held liable for the trespass b/c it was an intentional act.  (Defense of personal necessity)

6.     Generally mistake does not negate intent.  

McGuire v. Almy 1937
1.     Law: mental illness does not negate intent

2.     Intent: the mentally ill D needs to intend the act.  To have general intent D had to know with a substantial certainty that the act would bring about a harm.

3.     This is different from a sudden physical illness that renders one out of control b/c there was no volitional act.

4.     Most courts hold that an insane person is liable for his intentional torts.        

5.     Reasoning: a mentally ill person can commit a volitional act.  The volitional act need not be motivated by rational thought. In so far as a particular intent would be necessary in order to render a normal person liable, the insane person, in order to be liable, must have entertained it in fact.  But the law will not divulge into the mental status further with a view that ones mental status caused him to entertain the idea.

6.     The minority of jurisdictions held that an institutionalized mentally disabled patient who cannot be held liable for injuries caused to those employed to care for the patient.

7.     An action may lie against the persons responsible for caring for the mentally ill patient based on negligent supervision.

8.     Voluntary intoxication does not void intent.

Talmage v. Smith 1894
1.     Law: If D intends to commit 1) battery, 2) assault, 3) trespass to chattels, 4) trespass to land, and 5) false imprisonment and D accomplish the intended tort, then D is liable.  This is the doctrine of transferred intent.

2.     If X intended to batter person A, but instead he hit person B, he is liable for the harm he caused to B under the transferred intent doctrine.

3.     If you meant to kick the dog and instead you kicked the kid you are liable for battery

4.     If you meant to shoot the dog and instead you shot out a window you are liable for trespass to chattel

5.     Reasoning: the P has a right to recover on the intention of D to cause a harm and to inflict an unwarranted injury.  It does not matter that the P was not the intended victim.

6.     The doctrine only applies within these 5 torts.

b. Battery
Cole v. Turner 1704
1.     Battery

                                                    i.     The touching of another in anger is battery

                                                  ii.     If two or more meeting in a narrow passage and w/o any violence or design of harm, the one touched the other gently it would be no battery

                                                iii.     If any of them use violence against the other  to force his way in a rude inordinate matter, it is battery; or any struggle about the passage, to that degree as may do hurt, is a battery.

                                                iv.     Strictly an intentional tort.

2.     Law: the least touching of another in anger

5.   Restatement 2nd of Torts

§ 13 Battery: Harmful Contact

      An actor is subject to liability to another for battery if

(a)       he acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehensions of such a contact, and

(b)      a harmful contact with the person of the other directly or indirectly results.

e.    you no longer need anger to have a battery

f. it is intending a harmful contact that does in fact cause a harmful contact

g.    harm = pain, illness or physical impairment of the condition of ones body

 

      § 18 Battery: Offensive Contact

(1)  An actor is subject to liability to another for battery if

(a)   he acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact (this is really an assault but it becomes offensive contact under the transferred intent doctrine), and

(b)  an offensive contact with the person of the other directly or indirectly results.

(2)  An act which is not done with the intention stated in Subsection (1, a) does not make the actor liable to the other for a mere offensive contact with the other’s person although the act involves an unreasonable risk of inflicting it and, therefore, would be negligent or reckless if the risk threatened bodily harm

a.      intending an offensive contact that does in fact cause an offensive contact

b.     harm = offends a reasonable person’s sense of self-dignity

                                                    i.     an objective test

                                                  ii.     exception – the D is on notice that this behavior would be offensive to this particular P.

                                                iii.     in instances where the contact would not be offensive to the reasonable person is consent to the contact is implied.  Acts include handshakes, tapping on the shoulder, a bump in a crowded street etc.

6.   one is normally not held liable for contacts that would normally not be considered offensive, like tapping someone on the shoulder

7.   One is liable if they are on notice that this particular P would find the act offensive.

8.   The P does not have to be aware of the battery at the time of the contact to hold the D liable for damages.

9.   Consent is a defense to battery

Fisher v. Carrousel Motor Hotel, Inc. 1967
1.     Law: to constitute an assault and battery it is not necessary to touch the Ps body or even his clothing.  Intentionally causing an offensive contact with anything so connected to the body as to be customarily regarded as part of the other person is an offensive contact with that person.  The P must contact something so intimately attached to the P to be regarded as part of the P to be contacted.  This contact must be set in motion through Ds intentional act.

2.     unpermitted and intentional contact with anything connected to the body such that it is customarily regarded as part of the person, is actionable as an offensive act.

3.     Words alone cannot constitute an assault

4.     A is standing with his arm around B when C violently shakes Bs arm and as a result A falls down.  Who is C liable for battery to?  A for offensive contact battery and to B for harmful contact battery.

5.     D poisons P by leaving out poisoned food which D left out 8 hours earlier.  Harmful battery even though D never touched P.  The D set in motion the chain of events that led to the harmful contact.

6.     You need not be consciously aware of the battery to have a cause of action.

7.     Doctor amputates the wrong leg while you are sleeping.  It is a battery because the Dr. intended the act of amputating the right leg.

c. Assault
I de S et ux. v. W de S, 1348
1.     assault:

                                                    i.     the intention to cause a P apprehension of an imminent battery.  The P does not have to be afraid.  

                                                  ii.     The harm is the apprehension of the assault.  There do not have to be actual damages.  

                                                iii.     The D must have apparently been able to effectuate the imminent battery for assault to lie.   The Ds ability is decided by a jury based on the Ps mindset as to the given relevant facts.  This is a subjective test.  For an assault it tort, the P must have an apprehension of contact and it is not necessary that the D actually be able to carry out the threat of contact.

                                                iv.     Assault protects ones right to be free in the mind of an imminent battery.  It protects your mind from being hurt.  It protects the Ps mental peace.

                                                  v.     The harm is the apprehension

                                                vi.     Words alone cannot be an assault; however, words with their associated actions may constitute an assault.

2.     A says “I’m going to kill you” as he reaches into his pocket.  If P believes (as determined by a jury) that A is reaching for a gun and apprehends the threat of contact there is an assault.

3.     Rule: D is liable for assault if the threat of harm is real

Western Union Telegraph Co. v. Hill, 1933
1.     If one cannot actually carry out the threatened battery then there is no assault.  This is a question of fact and is subjective

                                                    i.     This turns on apparent ability, not actual ability

                                                  ii.     A points an unloaded gun at B.  It is an assault irregardless of the fact that A could not actually commit a battery.

                                                iii.     A shoots B who is behind a bullet proof glass.  This is a question of fact for the jury but B must have apprehended As imminent battery.  To do this A must have apparently been able to effectuate a battery.

     2.    P must be aware the assault at the time of the assault.

     3.    One can battered w/o an assault.  P doesn’t have to aware of the battery at      the time of the battery.

                  i. A says if you weren’t so old I would hit you.  No assault b/c A negates the assault.  If A hits you then there is a battery

                  ii. Sleeping Beauty is asleep when the prince kisses her.  There is no assault b/c she isn’t contemporaneously aware of the imminent battery.  The kiss is a battery.

d. False Imprisonment
1. False imprisonment: intentionally restraining through force or threat of restraining a person to a bounded area or which confines the person to a bounded area or to an area defined by the D.

            a. injury – wrongful confinement.  The tort is complete even w/ a brief restraint.

            b. protects persons right to freely move around.

2. 2nd Restatement: false imprisonment is intentionally restraining a person who is aware of the imprisonment or is harmed by it.

3. Courts are reluctant to award damages when the causes of the injuries aren’t clear.  The further away from the false imprisonment the injuries are the weaker the case.

4. Words alone may not be enough for false imprisonment.

5. Morality cannot result in false imprisonment – I stayed b/c I wanted to clear my name.

6. The P doesn’t have to test threats or incur actual violence for there to be a cause of action.

Big Town Nursing Home, Inc. v. Newman, 1970
1.   Holding someone against their will without the legal authority to do so is false imprisonment

2.   intentionally and unlawfully restraining a person with physical or threat of physical harm w/in a bounded area.  

a.        A is not allowed to go into the tennis tournament.  His boundaries are the rest of the world.  Not false imprisonment.  The larger the bounded area the harder false imprisonment becomes to prove.

                                                    i.     Has been indicated bounded to a state may be false imprisonment

2.     There is no false imprisonment when there is a reasonable means of escape.

3.     A means of escape isn’t reasonable if the P doesn’t know of its existence and the reasonable person would not know of its existence (it isn’t apparent)

4.     If the escape would cause injury to the P it is not reasonable.

Parvi v. City of Kingston, 1977
1.     The P must be contemporaneously aware of the false imprisonment.  But the P need only be somewhat aware of his imprisonment for the action to lie.

2.     The Ps memory of the confinement at the time of trial is not necessary to establish that the P was aware of the imprisonment at the time of the imprisonment.

3.     HYPOS

a.      Sleeping beauty is asleep and the door is locked and unlocked before she wakes up.  No false imprisonment b/c she is unaware at the time of imprisonment.

b.     Sleeping beauty is asleep when the door is locked and wakes up and tries to leave but cannot.  False imprisonment b/c she is aware of the imprisonment

c.      Sleeping beauty is locked in the room and is aware of this.  There is a secret escape door that she is unaware of that is not locked.  This is false imprisonment if the reasonable person would not have knowledge of the other exit.

Hardy v. LaBelle’s Distributing Co., 1983
1.   False Imprisonment is unlawful restraint against ones will. 

2.   Moral persuasion does not constitute a threat of force.  

3.   One may be falsely imprisoned by works, by force or by threat of force to ones valuable property.

a.      A takes Bs purse and says follow me.  B can argue that she was following her valuable property and that A was threatening her property

b.     A car dealer keeps your keys for 5 hours.  D argues that there was a reasonable means of escape.  (cab, walk, bus etc)

4.   for false imprisonment D must intent the act of restraining someone to a bounded area and this must in fact cause that this person was restrained to the bounded area.

5.     If the P feels compelled to enter her boss’ car to keep her job has she been confined involuntarily?

6.     Threats of future action are not enough to induce imprisonment.

Enright v. Groves, 1977
1.   It is an affirmative defense of false imprisonment if the P is convicted of the offense giving rise to the arrest

2.   False arrest is taking one into custody without the legal authority to do so.

3.   A private citizen who aides a policeman in false arrest can be liable for false imprisonment if the police officer did not request the help.  The private citizen will still be liable if he knows that the arrest is unlawful irregardless of being asked to help.

4.   Irregardless of the unreasonableness of the arrest, false imprisonment will lie if the P is guilty of the crime.

Whittaker v. Sanford, 1912
1.   The restraint must be physical; it cannot merely be a moral restraint.  However the D does not have to actually touch the P for false imprisonment to lie.  When the P is restrained to a bounded area with no reasonable means of escape it is false imprisonment irregardless of if the D touches her.

2.   A plane refuses to allow a passenger to de-board after a delay and there is no false imprisonment absent exigent circumstances

e. Intentional Infliction of Mental Distress (IIED)

(a)         
                                                    i.     Specific intent           majority of jurisdictions

                                                  ii.     General intent

or
                                                iii.     recklessness  minority of jurisdictions

to be reckless the D must be consciously aware of a high probability that the emotional distress will follow from ones contact and consciously disregard that risk.

(b)        Act

                                                    i.     Extreme and outrageous – it must exceed all bounds that would be tolerated by a decent society

(c)         Causation: the intentional act must in fact cause the harm

(d)        Harm

                                                    i.     Severe emotional and/or mental distress

                                                  ii.     Anything less than severe isn’t actionable

                                                iii.     A physical manifestation and bodily harm is not required in all jurisdictions but it is in some.

                                                iv.     Under this cause of action a D is only liable for the Ps emotional response w/in the bounds of normal human reaction to such conduct, unless the D is on notice.  This diverges from the egg shell skull P rule.  The reason why is that it becomes more difficult to be certain that one is injured when that injury is only emotional.  Tort law is reluctant to award damages when it is not sure of the causation of the harm.

1.     if the D touches the P while inflicting emotional harm it would be an offensive contact battery and the egg shell skull P rule would apply.  Same if the behavior is an assault.

(e)         One will only sue for IIED if there is no other tort they can recover under b/c you can recover for all damages in every other tort

State Rubbish Collectors Association v. Siliznoff, 1952
1.   Restatement § 46

a.      One who without privilege to do so intentionally causes severe emotional distress to another is liable

                                                              i.     For such emotional distress

                                                            ii.     For bodily harm resulting from it.

2.   A D who intentionally distresses P w/o intending harm will still be liable if the resulting harm is foreseeable.

3.   Protects a P against serious, intentional and unprivileged invasions of mental and emotional tranquility.

4.   Policy – the D should not get off for falling short of physical injury

5.   Requires specific intent to bring about an extreme and severe emotional distress

Slocum v. Food Fair Stores of Florida, 1958
1.   For intentional infliction of mental distress must be done with the intention of causing severe emotional distress or with knowledge that severe distress will likely occur.

2.   The action must cause severe emotional distress to the reasonable person

3.   The act must be extreme and outrageous

4.   The act must be such that it would cause severe emotional distress absent notice to the contrary

5.   Privilege to do so is an adequate defense?

6.   This tort doesn’t protect a P from being free from insults or rough language.  It protects a P from extreme and outrageous behavior.

Harris v. Jones, 1977
1.   In the majority of jurisdiction four elements are required to impose liability for intention infliction of emotional distress

a.      The conduct must be intentional and reckless

b.     The conduct must be extreme and outrageous

c.      There must be a causal connection btwn the wrongful conduct and the emotional distress

d.     The emotional distress must be severe

2.   the harm must be severe emotional distress

3.   If D is on notice of the Ps feeling that the act is extreme and outrageous then the test is subjective 

4.   The conduct must exceed all reasonable bounds of behavior tolerated by society.

Taylor v Vallelunga, 1959
1.     one cannot intentionally cause a P severe emotional distress w/o being aware of the Ps presence.

2.     one cannot be substantially certain that his actions would cause severe and extreme emotional distress when he didn’t know the P was watching his actions. (P witnessed D beating her dad)

3.     an intention to cause severe emotional distress exists when the act is done for the purpose of causing the distress or with knowledge on the part on the actor that severe emotional distress is substantially certain to be produced by his conduct.

4.     the conduct need not only be intentional and outrageous, the D must be aware of the P

e. Trespass to Land

a.      trespass quare clausum fregit – breaking the close

                                                                        i.     close – a portion of land whether that land is enclosed or not or a person’s interest in an area of land

b.     intent is the act of entering ones land or causeing another to enter ones land.  Mistaken intent does not negate intent

c.      nominal damages are available

d.     in some jurisdictions you can have a nonphysicial invasion but in those jurisdiction you must prove actual damages.

e.      In other jurisdictions where a nonphysical invasion is not considered a trespass an action in nuisance may lie

f.       The trespass is against the possessor of the land; it is irrelevant who owns the land

g.      Interest protected  one’s right to exclusive possession and enjoyment of the land; protects ones possessory interest.

h.      Nuisance and trespass do not have to be exclusive; you can have the same facts for both torts.

i.       Intent  to enter a close of land

j.       Cause of action needs to be brought by the possessor of the land

k.      Mistaken intent is not an affirmative defense  it doesn’t matter

l.       HYPO:

                                                                        i.     A pushes B onto the land.  B has not committed trespass b/c there was no intent.  A can be sued for trespass for intentionally causing something to enter the close of land or can be sued under the transferred intent doctrine b/c A battered B.

m.    D can use an affirmative defense if he trespassed w/ good reason and it is recognized by law

                                                                        i.     A trespasses onto Bs property while running away from a pack of wolves.

n.      It doesn’t matter if the Ds trespass improved the condition of the Ps land or was socially acceptable.  D is still liable for trespass to land.

            Dougherty v. Stepp, 1835
1.     nominal damages can be awarded for trespass to land

2.     every unauthorized entry into the close of another is a trespass

3.     if the trespass to land is negligent and not intentional than actual damages must be shown

Bradley v. American Smelting and Refining Co., 1985
1.     an intangible invasion of ones property can constitute a trespass as long as it interferes with the right to exclusive possession of property and actual and substantial damages can be shown.

2.     trespass is an actionable invasion of a possessor’s eclusive possession of land.

3.     Different from nuisance which is an actionable invasion of a possessor’s enjoyment of his land.  Nuisance protects ones right to the use and enjoyment of the land

                                                                        i.     If an airborne particle quickly dissipates it is likely to be a nuisance whereas if the particles accumulated then it is likely a trespass

4.     having something invisible on your land doesn’t necessarily invade your possession of the land.

5.     RULE: for a non-physical trespass to land action, the P must prove actually and substantial damages.  You cannot recover nominal damages.  The same must be proven under negligence.

Herrin v. Sutherland, 1925
1.     firing a gun over one’s property is trespass to land 

2.     land includes the area above and below the surface

3.     it would not make since to only be able to object to shots fired across our land if it resulted in actual injury.

4.     it matters that having shots fired across your land is dangerous

5.     under current law air travel is only a trespass if it enters into the immediate reaches of the air space next to the land and interferes substantially with the others’ use and enjoyment of the land.  Some jurisdictions hold that air travel is never a trespass and that recovery can only be in nuisance law

6.     most jurisdictions hold that it is a trespass to mine under someone’s property.  However in many western states the miner is allowed to follow the vein wherever it may lead so long as it is unbroken.

Rogerss v. Board of Road Commisioners for Kent County, 1947
1.     If the P gives permission to the D to be on his land anything that goes beyond the scope of what was agreed to constitutes a trespass

2.     Restatement of Torts

a.      A trespass may be committed by the continued presence on the land of a structure, chattel or another which the actor has placed thereon

                                                                        i.     With the consent of the person then in possession of the land, if the actor fails to remove it after the consent has been effectively terminated, or

                                                                      ii.     Pursuant to a privilege conferred on the actor irrespective of the possessors’ consent if the actor fails to remove it after the privilege has been terminated by the accomplishment on its purpose.

3.     the common law theory that you own your land to the depths of the earth and the heavens has been modified by statute.

4.     Doctrine of continuing trespass.  Trespass will lie if the D entered the land but overstayed his welcome.  The Ds permission may be limited by time, space and/or purpose.  If D exceeded his privilege he may be liable for trespass.  The D must be aware that he no longer has the Ps permission to be there.

5.     Some landowners and possessors of land are required to make there premises open to the public w/o discrimination

6.     All businesses whose business effects interstate commerce must serve all customers w/o discrimination or segregation.

f.  Trespass to Chattels

a.      Trespass to chattel – protects the possessors interest.  To prove damages an action requires either that harm was caused to the chattel or dispossession of the chattel for a long enough period of time that dispossession becomes a damage.

b.     Chattel – it is something that belongs to someone and is moveable.  It cannot be land.

c.      There are no nominal damages in trespass to chattels.

            Glidden v. Szybiak, 1949
1.     one who, w/o permission to do so, uses or intermeddles with a chattel is liable for trespass if

a.      the chattel is impaired as to its condition, quality or value

b.     the possessor is deprived of the use of the chattel for a substantial time, or

c.      bodily harm is caused to the possessor or harm is caused to the something that the possessor has a legally protected interest (this is actually battery and falls under the transferred intent doctrine)

2.     trespass to chattel requires intent

3.     trespass to chattel protects the possessors interest

4.     for P to prove damages it requires that harm was actually caused to the chattel or disposition of the chattel for a long enough time that the disposition caused damage to the P

5.     there are no nominal damages in trespass to chattel

CompuServe v. Cyber Promotions Inc, 1997
1.     this case showed that people will still use trespass to chattels and that it has not entirely been replaced by conversion

2.     you can have a trespass to chattel that occurs electronically.  The chattel was compuserves computer equipment and the electronic signals sending the spam “touched” their hardware.

3.     you want to sue for trespass to chattel when you want to keep your equipment b/c if you sue for conversion it is a forced sale and you would let D keep your equipment and just pay you for it.  CompuServe just wanted them to stop spamming; not to sell its equipment.

4.     damages in trespass to chattel is the diminution in value of the chattel.  This is measured by the time of the dispossession or the value lost or quality or condition impaired when it was interfered or intermeddled w/

5.     conversion is the replacement value at full market price and then the D keeps the chattel.  It is a forced sale

6.     You can use trespass to chattel as a deterrent measure.  The Ps wanted to restrict the Ds from touching their computers which had to be through trespass to chattels.

g.  Conversion
(A)    Nature of the Tort

a.      The law of conversion – the tort of conversion can be viewed as an aggravated trespass to chattel  An intentional exercise of dominion or control over a chattel that so seriously interferes w/ the right of another to control that chattel that D may justly be required to pay P the full value of the chattel.

Pearson v. Dodd, 1969
1.     conversion – a higher tort than trespass to chattel.  It is an intentional exercise of control over a chattel which so seriously interferes w/ the right of the owner to control it that they may demand pay for the full value of the chattel.

2.     for conversion to lie the P must have been denied use of his property and the P must be using the property as his own.

3.     information can be protected under conversion laws.  If you take information and sell it on the open market it may be protected by conversion laws and an action for conversion may lie.

4.     HYPO: P takes his car to the dealer to have it looked at and D doesn’t return his keys.  An action for conversion could probably lie b/c D took control of Ps car.  Damages would be that D gets the car and has to pay full market value for the car to P.

5.     the D doesn’t have the option of simply returning the chattel; he is forced to pay for it.  The policy is that the D took the Ps property for his own use and must compensate the P for the full value of the chattel.  

6.     you can have a conversion when one uses a chattel w/ permission in a manner that exceeds what was authorized.

7.     Restatement 2nd § 222A What Constitutes a Conversion 

a.      Conversion is an intentional exercise of dominion or control over a chattel which so seriously interferes w/ the right of another to control it that the actor may justly be required to pay the other the full value of the chattel

b.     In determining the seriousness of the interference and the justice of requiring the actor to pay the full value the following factors are important:

                                                                                    i.     The extent and duration of the actor’s exercise of dominion or control;

                                                                                  ii.     The actor’s intent to assert a right in fact inconsistent w/ the other’s right of control;

                                                                                iii.     The actor’s good faith;

                                                                                 iv.     The extent and duration of the resulting interference w/ the other’s right of control;

                                                                                   v.     The harm done to the chattel;

                                                                                 vi.     The inconvenience and expense caused to the other

c.      One may convert a chattel by intentionally exercising dominion and control over it that so seriously interferes w/ the owners right to control it that it is just to require the actor to pay its dull value – include the following:

                                                                                    i.     Acquiring the chattel – ie theft

                                                                                  ii.     Damaging or altering the chattel – ie intentionally running over an animal

                                                                                iii.     Using it – ie bailee seriously violates the terms of the bailment

                                                                                 iv.     Receiving it – obtaining possession after a purchase from a thief

                                                                                   v.     Disposing of it – bailee wrongfully sells the chattel

                                                                                 vi.     Misdelivering it – deliver to the wrong person such that chattel is lost

                                                                               vii.     Refusing to surrender it – bailee refuses to return the chattel

(B)    Effect of Good Faith

a.      Hypo:

                                                              i.     A owns goods.  B steal them from him, and turns them over to C, a carrier for shipment to a distant point.  Neither the receipt of the stolen good nor the transportation nor the redelivery to B, the thief will make C liable to A for conversion so long as he acts in good faith and unaware that it was A’s goods.  This is also true if C delivers the goods to D at Bs direction.

b.     One cannot obtain true title by innocently purchasing goods from a thief and may be liable to the true owner for conversion

                                                              i.     Problem: A induces B to sell goods by fraud.  Title does pass to A but under equity law  B may rescind the motion and recover the goods as though title had never passed.  In order for this to occur B must have been acting in good faith and must bring charges promptly.

                                                            ii.     A bona fide purchase cuts off equitable rights so Bs right to rescind for fraud is terminated when a bona fide purchaser acquires both title and possession for the defrauding party.

(C)    Necessity of Demand; Return of Chattel

a.      Some jurisdictions hold that possession by a bona fide purchaser is not enough to hold one liable for damages; however, one is liable if he refuses to return the chattel on demand.

b.     When a converter offers to return the converted goods and the owner accepts that action does not bar recovery but will be taken into account to reduce the damages covered

c.      When one who innocently acquires stolen goods the court may require that the P take back the goods and credit the D w/ their value so long as the goods are undamaged and there has been no change to the Ps position.

d.     The forced sale required in chattel bars the P from any further recovery for damages for subsequent conversions

(D)    Damages

a.      The measure of damages under conversion is normally the market value of the property.  The market value is the market value at the time and place of the conversion.  The policy is that then the P can mitigate damages by purchasing another chattel

b.     Damages cannot be recovered for sentimental attachment to the property; but one may recover nominal damages if no market value exists

c.      Punitive damages may be awarded when the conversion was malicious but not if it was done innocently.

(E)    What May Be Converted

a.      Originally trover was confined to things that could be lost and found

(F)     Who May Maintain the Action

a.      One converter can recover from another

IV.            Privileges
  A.        Consent

a.      Consent obtained by fraud to a collateral matter doesn’t invalidate the consent

O’Brien v. Cunard S.S. Co., 1891
1. if one consents to an intentional tort, it is an affirmative defense 

2. one can implicitly consent through ones overt acts and manifestations 

3. a doctor is privileged to commit assault and battery through consent of a patient 

4. consent means that one is willing for a conduct to occur 

5. it is a subjective determination to be determined by a jury 

6. one can consent to all intentional torts 

Hackbart v. Cincinnati Bengals, Inc., 1979
1. the players of a sport impliedly consent to contact w/in the rules of the game, but they do not consent to contact outside of the safety rules of the game 

2. minors cannot consent on their own behalf 

3. one can consent based on customs; it can be argued that in sport there are customarily batteries that fall outside of the safety rules and that one consented to such actions 

4. consent is a factual determination to be decided by the jury 

5. in order to recover the P must show that the player acted intentionally and not just that D violated the safety rules of the game 

Mohr v. Williams, 1905
1. every person has a right to complete immunity of his person from physical interference of others except in so far as contact may be necessary under the general doctrine of privilege; and any unlawful or unauthorized touching of the person of another, except it be in the spirit of pleasantry, constitutes an assault and battery. 

2. a doctor can perform surgery on one who is unconscious to preserve life and limb; in these circumstances consent is implied 

3. if a condition is discovered during surgery that endangers life or heals the doctor may operate through implied consent; the doctor must discover the problem during the course of the surgery that was consented to, not from independent examination. 

4. if a doctors actions aren’t consented to either explicitly or implicitly it is a battery. 

5. damages for a battery of this nature should take into count any benefits incurred to P from the surgery; however, one can recover nominal damages so the fact that a surgery is beneficial doesn’t prevent the cause of action 

6. a surgeon has implied consent if: 

a.      P is unable to consent at the time

b.     If there is a risk of a serious bodily harm including death if treatment is delayed

c.      If a reasonable person would consent under these circumstances

d.     If this P would consent under these circumstances

7. if a condition is life threatening and the P does not consent to the necessary operation; the doctor cannot lawfully perform the operation 

8. if there is time to seek consent in even a very serious situation and the doctor does not do so, there is no implied consent 

9. today one signs consent forms before getting surgery which are generally regarded as broad enough that P has consented to the doctor doing whatever he thinks necessary in the course of the operation 

10. if a patient specifically limits consent or w/draws consent the doctor is legal bound to those limits to avoid liability 

11. ones refusal of extraordinary measures or do not resuscitate orders are governed by statutes in most jurisdictions. 

12. in most instances a minor’s parents must consent to any medical treatment.  In some cases a 17 and 18 year old has been able to consent to minor surgery 

13. when a parent refuses treatment for their child on religious grounds the courts will often rule for the surgery if the condition is life threatening, but it rules w/ the parents if treatment will only improve ones comfort or appearance 

DeMay v. Roberts, 1881
1. consent obtained from fraud or duress isn’t valid consent.  The fraud must go to the essential character of the act itself.  Fraud cannot undue consent if it was to a collateral matter. 

2. HYPO: A and B agree to have sex and A tells B that he has no diseases.  B consent to sex.  B gets a disease from A.  Does A have a cause of action for battery? 

a.      D will argue that the consent was to the sex and that the disease was a collateral matter so it doesn’t matter that he defrauded her about the disease.

b.     P will argue that it was not a collateral matter but went to the essential character of the act.  P will argue that she didn’t just want to have sex, but that she wanted to have sex w/ this man who was disease free.

3. P must consent to the essential character of the act for D to be privileged. 

4. a collateral matter is a side issue that is not essential to the decision that P made.  Fraud regarding a collateral matter will not give rise to a cause of action. 

5. HYPO: A is a prostitute and consents to have sex w/ B.  A discovers that B paid w/ fake money.  A sues for battery. 

a.      A argues that she consented to have sex for real money and that it went to the essential character of the act

b.     B argues that A consent to have sex and that the money was a collateral issue

      Hart v. Geysel, 1930
1. majority jurisdiction: when the parties consent to an unlawful fight, each is civilly liable to the other for any physical injury.  One cannot consent to a crime so consent cannot be raised as a defense 

2. minority jurisdiction and the restatement: when the parties consent to an unlawful fight, relief will be denied to both for any injuries resulting so long as the force used wasn’t excessive or malicious.  The restatement adds that consent to a criminal act is invalid when the criminal act is a violation of a statute intended to protect the class of person to which the P belongs.  ie statutory rape 

a.      when you engage in prize fighting and are injured you should not be able to recover for damages you consented to as a matter of business or sport simply b/c it is an unlawful sport.  The one who is worse off should not be rewarded at the expense of the more fortunate opponent

3. the policies behind deciding whether consent is valid to a criminal act: 

a.      want to deny compensation to an intentional wrongdoer who himself may have committed a crime and been injured as a result.

b.     Deterring the P by denying recovery if he gets hurt doing them

c.      Using potential liability to deter the D from engaging in unlawful acts

d.     Allowing recovery to a P who had been battered by D

e.      When both parties are guilty the position of the D is stronger

4. HYPOS 

a.      D provides P w/ sleeping pills knowing P intend to commit suicide.  There is a criminal statute prohibiting one from aiding a suicide.  P consent is invalidated by the statute b/c he is in the class of persons the statute intends to protect

b.     D provides P w/ an abortion at a point in time when it is illegal to do so.  The courts are split on whether Ps consent is invalidated by the statute.

  B.        Self-Defense – an affirmative defense to an intentional tort

a.      Existence of a privilege

a.      Everyone is privileged to use reasonable force to protect themselves against a threatened battery.  This is an objective standard.

b.     affirmative defense to be plead and proven by D

c.      Some jurisdictions reverse the burden of proof if D is a police officer

b.     Retaliation

a.      The privilege is only against a threatened battery and doesn’t extend to retaliation

b.     The privilege terminates as soon as the threatened battery is no longer

c.      Any battery that D extends to P after that point is no longer privileged and D will be liable

d.     Even if the person was the initial aggressor, once he retreats he retains the right to use self-defense to protect himself

c.      Reasonable Belief

a.      The privilege exists when D reasonably believes that the force is necessary to protect himself against a battery even though there was in fact no necessity

b.     This is one of the few instances where mistake is a defense

c.      HYPO:

                                                            i.     P and D met and had an argument.  P who is known for shooting people put his hand in his pocket.  D believing he was going for a gun hit P over the head.  If a jury determines that Ds belief was reasonable then his battery was privileged and he isn’t liable.

                                                          ii.     D ejected an intoxicated person from the dance.  D was told that he went out to get some bricks.  D stepped outside and saw P running up the steps to the dance.  D pushed him down the steps believing that it was the intoxicated person.  D was not held liable.

d.     Provocation

a.      Insults, verbal threats or bad language do not justify self-defense

b.     These actions can effect damages awarded

c.      It is difficult to separate out the words from the actions that occur w/ it.  If the abusive words are accompanied by a threat of battery reasonably warranting an apprehension of an imminent battery the privilege may be invoked

d.     One does not have to wait for a battery to defend oneself

e.      Sometimes ones oral challenge to one to fight can constitute consent to the battery

e.      Amount of Force

a.      The privilege is limited to the use of force this is or reasonably appears to be necessary for protection against a threatened battery

b.     Defense w/ a deadly weapon is only justified if the D has a reasonable apprehension of loss of life or great bodily injury 

c.      Generally the D has the burden of showing that the use of force was reasonable

d.     Some jurisdictions shift the burden to P when the D is a police officer

f.       Retreat

a.      The courts are spilt on whether the D must retreat if he can do so w/o increasing his danger rather then use force

b.      The D can always stand his ground and use force that will not likely cause serious bodily injury

c.      the majority of jurisdictions do not hold that D must retreat

d.     the restatement states the D may use deadly force if there is the slightest doubt that a retreat can be safely made.  In determining this doubt every allowance must be made to the D.

g.      Injury to a Third Party

a.      HYPO: A defends himself against C and shoots and misses and hits B.  The transferred intent doctrine also carries w/ it the privilege of self defense.  A will not be liable to B so long as A was not negligent towards him.  In determining negligence the emergency of the situation A is in is considered.

  C.        Defense of Others – mirrors the self-defense laws

a.      Nature of Privilege

a.      One is also privileged to defend a third person.

b.     D must still use reasonable force

b.     Reasonable Mistake

a.      Courts are divided as to how ones reasonable mistake effects the liability

b.     Some courts hold that the defending party steps into the shoes of the one being threatened and is privileged only if that person would be privileged to defend himself

c.      Other courts hold that D is privileged even if he is mistaken so long as his belief that intervention was necessary was reasonable.

  D.        Defense of Property

Katko v. Briney, 1971
1.     the value of human life and limb so outweighs the interest of a possessor of land in excluding from it those whom he is not willing to admit thereto that a possessor of land has no privilege to use force intended or likely to cause death or serious harm against another whom the possessor sees about ht enter his premises or meddle w/ his chattel, unless the intrusion threatens death or serous bodily harm to the occupiers or users of the premises

2.     the use of force that may cause serious injury or death is not privileged against trespass when there is no risk of injury to people.

3.     one may only use deadly force when he reasonably believes he is being threatened w/ deadly force

4.     you can’t use deadly force to defend property when no one is home.

5.     unlike in self-defense, reasonable mistake in defending ones property is not a defense

6.     generally reasonable force is a fact determination left to the jury

a.      exceptions:

b.     if the invasion is peaceful and occurs in the presence of the possessor no force is reasonable unless a request has been made that the trespasser leave

c.      there is also a privilege to use force to prevent the commission of a crime and in some instances using deadly force to prevent the commission of a burglary has been permitted

d.     many states have statutes that restrict when deadly force is permissible

7.     HYPO: A shoots into the air to scare B off of his property.  A accidentally shoots and kills B.  A is liable for battery against B under the transferred intent doctrine.  A intended an assault and caused a battery.  The intent is transferred and the use of deadly force was not reasonable so the battery was not privileged.  However, if a jury finds that the use of a gun to scare off the P was reasonable that would also transfer to the battery and the D would not be liable.

8.     One usually doesn’t have the right to eject one from his property if it would place that person in a position of unreasonable physical danger.  However if not ejecting the person would put others in danger than one is privileged under self-defense to eject the person.

9.     the privilege belongs to the possessor of the property

   E.        Recovery of Property

Hodgeden v. Hubbard, 1846
1.     owners who are unlawfully disposed of their chattel are privileged to use reasonable force to recover that chattel immediately after that chattel is dispossessed.  Privilege is limited to fresh pursuit.  Force used must be reasonable and cannot breach the peace. 

2.     Policy is to allow owners to help themselves w/o the aid of a court

3.     after any length of time has passed the owner must go through the legal system to repossess the chattel

4.     If the thief becomes violent one can resort to self-defense

5.     one whose chattel is taken by force or fraud may use force to recapture the chattel so long as he is in fresh pursuit

6.     Restatement: fresh pursuit is limited to prompt discovery of the dispossession and prompt and persistent efforts to recover the chattel.  Any undue lapse of time during which pursuit hasn’t commenced or pursuit has halted will mean that the owner is no longer privileged to fight himself back into possession but must resort to the last

7.     the privilege is limited to force that is reasonable under the circumstances.  If the wrongdoer resists then the owner may use force reasonably required to protect himself

8.     Restatement: a resort to any force at all will not be justified until a demand has been made for the return of the property; but this is not required when it reasonable appears that demand would be useless or dangerous.

9.     the courts don’t agree on whether a clause w/in a contract giving the seller the privilege to use force is effective

10.  when one has given the buyer possession of the chattel on an installment plan and the buyer defaults on payment the seller may regain the property peacefully but may not use force b/c he voluntarily surrendered possession.

Bonkowski v. Arlan’s Department Store, 1968
1.     Shop Keeper’s Privilege: a shop keeper is privileged to detain for reasonable investigation a person who the shop keeper reasonably believes committed theft.  Policy is to protect shop keeps from liability for false imprisonment so that they may reasonably protect themselves from theft.

2.     reasonable means the shop keeper must be in fresh pursuit and that the suspicion must be reasonable under the circumstances.  This is a factual determination for a jury.

3.     Restatement allows for reasonable force in detaining the customer short of bodily harm.  Also the shop keeper must request that the customer stay if it is reasonable to do so.

4.     in some states this doctrine has been extended to merchants

5.     generally a property owner can only retake possession of his land if he doesn’t use force.

   F.        Necessity

Surocco v. Geary, 1853
1.     necessity provides a privilege of rights

2.     a house on fire which serves to communicate flames becomes a nuisance and the rights of the individual yield to the interests of society

3.     normally the legislature governs this, but if there is no statute then common law governs this

4.     the privilege of public necessity belongs to anyone

5.     privilege of public necessity: one has the privilege to destroy, damage or use the real or personal property of another if he reasonably believes it to be necessary to avert an imminent public disaster.  One is not liable for any damages so long as the emergency is great enough that it threatens society and so longs as the D acted reasonably under the circumstances

6.     one is completely privileged to commit the intentional tort so long as the tort is committed to protect the public form an imminent public disaster

7.     some jurisdictions provide compensation to the P by statute.  In that case the city would pay the compensation

Vincent v Lake Erie Transportation Co., 1910
1.     Doctrine of private necessity: when one commits an intentional tort against another in order to benefit themselves the D is justified in his actions however he still owes compensation for any damages caused.

2.     the law excuses D for committing the intentional tort however D is still liable for any damages caused by the commission of the tort

3.     this is not a complete privilege.

4.     private necessity requires some emergency or necessity; it cannot just be out of convenience.

5.     a P cannot interfere w/ the Ds right to the intentional tort.

6.     HYPO: D ties his boat to Ps dock to prevent the boat from being damaged in the storm.  P goes out and cuts the rope.  P is liable to D for damages for interfering in his privilege to trespass on Ps land.

7.     one can never sacrifice human life out of private necessity

8.     HYPO: big shoot out at Luby’s.  D should be the next victim.  He pulls P in front of him and then D disarms the shooter and saves many lives.  Was this private or public necessity?  Should the D ever be able to sacrifice human life to save another?  In criminal law the answer has generally been no.

  G.        Justification

Sindle v. New York City Transit Authority, 1973
1.     privilege of justification – a catch all privilege.  A tortfeasor should be excused for his tortious act.  we use this privilege when the Ds conduct doesn’t ft into the other categories and the tortfeasor should be excused for his tortious act

2.     example: a merchant, parent, guardian etc. entrusted w/ the care of a child or of property has a duty to promote welfare and may do so w/ reasonable force.

3.     the restrain or detention reasonable under the circumstances imposed fo the purpose of preventing another from inflicting personal injuries or interfering w/ or damaging property in one’s lawful possession or custody is not unlawful.

V.  Negligence
a.    History

b.   Elements of Cause of Action

                         i.    Duty: one has a duty to use reasonable care requiring one to conform to a certain standard of conduct for the protection of others against unreasonable risks.  This is an obligation that requires all members of society to conform to a certain contact that protects all members of society form an unreasonable harm.  The standard of care is established by law?

1.     reasonableness is intertwined in foreseeablity.  Foreseeabiltly concerns the possibility of a thing happening in the future that may cause a harm.  This is different from probably.  If there is even a possibility that a harm may result it may give rise to a duty to act.

2.     the standard is to act as the reasonably prudent person would do under the same or similar circumstances

3.     the standard applies to average circumstances.  One isn’t liable for negligence for actions that fall outside of the average circumstances.

                       ii.    Breach: this is a failure to conform to the required standard.  These two elements make up what is called negligence.  One will not be liable in negligence however if he didn’t owe a duty of care to the P.  There is a breach when D fails to conform to the standard of care and thus has not acted reasonably.

                     iii.    Causation: there must be a reasonably close causal connection btwn the conduct and the resulting injury.  Causation requires causation in fact and legal causation.  There needs to be a reasonably close causal action btwn the act and the resulting harm.

                     iv.    Damage: there must be an actual lass or damage to the P.  One cannot recover nominal damages in negligence.

                       v.    All of the elements are interrelated and are difficult to discuss separately

                     vi.    Defenses to negligent actions include contributory or comparative negligence.  The duty of care required is theoretically the same whether they are the P or the D.

c.    A Negligence Formula

Lubitz v. Wells. 1955
1.     an action for negligence can only lie if the D should’ve known that his actions would create a dangerous situation

2.     an unreasonable act is one in which a reasonable person would recognizes as involving a risk of harm to another.  This is the restatement.

3.     If one leaves a gun lying around it is negligent.  If one leaves a pitch fork lying around it may be negligent.

Blyth v. Birmingham Waterworks Co., 1856
1.     one is not liable if one acts as a reasonable man guided upon those consideration which ordinarily regulate the conduct of human affairs would do

2.     the reasonable person take into consideration ordinary circumstances

3.     if the action falls outside of the ordinary circumstances then there is no duty owed

4.     if it is the second time that something extraordinary occurs it may have been foreseeable and a duty of care may have been owed.  This is a question of fact for the jury to determine

5.     HYPO: A manufactures bunk beds which crash down during an earthquake.  Is A liable in Houston – probably not b/c it wasn’t foreseeable.  Is A liable in California – probably b/c it was foreseeable.

Gulf Refining Co. v. Williams, 1938
1.     one can be liable in negligence for an act that has never before occurred so long as the reasonable man would’ve guarded against its occurrence

2.     if a person of ordinary prudence and mindful of duty of cautious care should’ve known and anticipated the act, then a D who does not exercise this care is negligent.

3.     duty action as the reasonably prudent person is not about probabilities, it is about possibilities.  

4.     Foreseeablity is required to establishes a duty of care

5.     we require that the reasonably prudent person guard against foreseeable risks.

6.     if there is some probability of harm sufficiently serous that ordinary men would take precautions to avoid it, then failure to do so is negligence.

Chicago & Q.R. Co. v. Krayenbuhl, 1902
1.     if there is a possible risk of harm and it is not expensive to guard against that harm then the reasonable prudent person would guard against that harm

2.     dangerous machinery is necessary to society; however, if it is economical to guard against injury then there is a duty to do so

3.     it didn’t matter that the P was a trespasser.  The D still owed her a duty of care.

Davison v. Snohomish County, 1928
1.     duty of care owed is weighed against the practicability of providing that care.

2.     if it is prohibitively expensive to guard against a foreseeable harm then the D doesn’t have a duty to guard against that harm

3.     duty of care is always based on how the reasonably prudent person would act under the same or similar circumstances.  The rule never changes; however, the circumstances do.

4.     duty of care is a very flexible standard that is fact intensive.  It is primarily a question for the jury

5.     if the P cannot establish a duty of care then the case is dismissed

United States v. Carrol Towing Co., 1947
1.     one has a duty of care if the burden or cost of guarding against the harm on the D is less than the probability of the harm times the resulting injury

a.       duty of care = cost of guarding against harm < probability of harm * injury
b.      B (burden) < P (probability of the risk of harm * L (the gravity of the resulting harm)
c.      one can engage in dangerous, yet beneficial conduct.  The courts will look at the cost of protecting against the harm and the probability of that harm to determine if a duty was owed

d.      the inquiry into ones duty is very fact intensive and requires a balancing of competing issues.  Some conduct is possibly harmful yet valuable to society.  Weigh the valuableness against the burden to society.

e.      the degree of care demanded is the result of three factors

                                                                        i.     the likelihood that injury will occur

                                                                       ii.     the seriousness of the injury if it happens

                                                                     iii.     i and ii are balanced against the interest which the D must sacrifice to avoid the risk

                                                                      iv.     this decision is made by a jury

2.      Restatement of Torts § 291 Unreasonableness; How Determined; Magnitude of Risk and Utility of Conduct

a.       Where an act is one which a reasonable man would recognize as involving a risk of harm to another; the risk is unreasonable and the act is negligent if the risk is of such magnitude as to outweigh what the law regards as the utility of the act or of the particular manner in which it is done.

3.      Restatement of Torts § 292 Factors Considered in Determining Utility of Actor’s Conduct

a.       In determining what the law regards as the utility of the actor’s conduct for the purpose of determining whether the actor is negligent, the following factors are important:

                                                                        i.     The social value which the law attaches to the interest which is to be advances or protected by the conduct

                                                                       ii.     The extent of the chance that this interest will be advanced or protected by the particular course of conduct

                                                                     iii.     The extent of the chance that such interest can be adequately advanced or protected by another and less dangerous course of conduct

4.      Restatement of Torts § 293 Factors Considered in Determining Magnitude of Risk

a.       In determining the magnitude of the risk for the purpose of determining whether the act is negligent, the following factors are important:

                                                                        i.     The social value which the law attaches to the interest which are imperiled;

                                                                       ii.     The extent of the change that the actor’s conduct will cause an invasion of any interest of the other or of one of a class of which the other is a member

                                                                     iii.     The extend of the harm likely to be caused to the interest imperiled

                                                                      iv.     The number of persons whose interest are likely to be invaded if the risk takes effect in harm

5.      Restatement of Torts § 285 The Standard of Care May Be Established By:

a.       The standard of conduct of a reasonable person may be applied to the facts of the case by the trial judge or the jury to be established on a case by case basis

                                                                        i.     This is a common law determination

                                                                       ii.     The jury determines if a duty existed and if the D breached that duty

                                                                     iii.     Determination of what the reasonably prudent person would do in those circumstances in a case by case basis

                                                                      iv.     Average isn’t the standard b/c that would then 50% would fall below the standard.  The standard is a D-

                                                                        v.     One isn’t required to be extraordinarily careful

b.      The standard of conduct of a reasonable person may be established by judicial decision; Rules of law

                                                                        i.     This is rare

                                                                       ii.     Laws are generally a bad idea b/c there are inevitably exceptions to the law

                                                                     iii.     Courts must be cautious about making a standard of care a rule of law b/c they tend to not be flexible enough for negligent law

c.      Violation of a statute that doesn’t expressly provide a standard of care

                                                                        i.     The standard of conduct of a RP may be adopted by the court from a legislative enactment or administrative regulations which do not expressly provide such a standard of care

                                                                       ii.     The statute doesn’t say that one has a duty to…

                                                                     iii.     Violation of the statute under some circumstances would be a breach

d.      Legislative enactments or administrative regulations that expressly provide a standard of care

                                                                        i.     Statute expressly states what the duty is

d.   The Reasonable Prudent Person

                         i.    The RPP doesn’t take on the mental deficiencies of the actor.  Acting to the best of ones abilities isn’t a defense.

                       ii.    The RPP is deemed to have the knowledge of the ordinary person and never forgets what is actually known

                     iii.    One is held to the standard of expertise one possesses

                     iv.    The RPP takes into account the customs but still acts reasonably.  The custom may be evidence of the what the RPP would do but isn’t determinative of what the RPP would do.

                       v.    RPP is a factual determination for a jury.

Vaughn v. Menlove, 1837
1.     one is required to exercise the care that the RPP would in the same or similar circumstances irregardless of ones inability to meet that standard.

2.     one cannot use the “I’m stupid” defense

3.     the reasonably prudent person doesn’t take on the mental capacity of the D.  It is an objective determination.

4.     Policy: we hold people liable for their actions even if they did their very best b/c we are more interested in protecting society from unreasonable harms then protecting the dumb D.

5.     negligence doesn’t care what the actual D was aware of or what he knows.  It is an objective standard concerned w/ the RPP.
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6.     only ordinary care is required; one is not held to the standard of an extraordinarily careful person

Delair v. McAdoo, 1936
1.     not knowing is not an excuse not to act reasonably if the reasonable person would have known and taken precautions to avoid the accident

2.     one must operate a car w/ a reasonable understanding of how it works and the danger signs.  Not knowing these things isn’t an excuse for negligence

3.     HYPO: A pulls the trigger of a gun and says he didn’t know it would fire.  No excuse, A is liable.

4.     if the RPP wouldn’t do it then the D shouldn’t have done it.

5.     the D is deemed to have the knowledge of the RPP and also his own knowledge.  The D is liable for his actual knowledge and he cannot forget what he knows.

6.     If a D holds himself as an expert he is held to a higher standard and is deemed to have the knowledge of the reasonable expert under the same or similar circumstances

7.     HYPO: D is an auto mechanic and was an expert in tire repairs.  He is liable for a problem w/ the tires that the reasonable mechanic would know.  This is a factual determination and the jury can use the reasonable mechanic to help establish what this D knows.  However if one can prove that the D had a particular knowledge that the reasonable mechanic doesn’t have he will be held to that standard.

8.     the reasonable person will not forget what is actually known and forgetfulness doesn‘t excuse negligence.

9.     if it is reasonable that the person would forget then it can be found that there was no negligence

Trimarco v. Klein, 1982
1.     tenants look to landlords to provide safe living conditions.

2.     if it is reasonable for the landlord to do away w/ dangers that are customarily replaced than this can be evidence of a breach of duty.

3.     the jury decides if the custom is reasonable and thus gives rise to a duty of care

4.     the RPP takes into account the custom and still acts reasonably.  Evidence of a custom is relevant however it does not give rise necessarily to a standard of care.

5.     HYPO: A jaywalks and is hit by a negligent driver B.  Can B win on the affirmative defense that A was contributory negligent.  Jaywalking is a custom, but the jury must decide if the RPP would jaywalk under the circumstances.

Cordas v. Peerless Transportation Co, 1941
1.     in an emergency one is not expected to act reasonably

2.     the law doesn’t expect one to act stoically in an emergency

3.     if under normal circumstances an act would be negligent, it doesn’t follow that doing the same thing in an emergency is negligent

4.     if the D creates his own emergency situation then he is liable

a.      the RPP would foresee an emergency situation of their own making.

5.     Emergency Doctrine: the standard of care applicable acting in the face of an emergency not of his own making is that of the RPP in the same emergency situation

6.     the emergency doctrine helps a D b/c it focuses the juries attention of the emergency that the D was placed in

7.     The RPP is responsible for everything that is foreseeable, not everything that flows there from

8.     privilege of private necessity is only a defense in intentional torts and is not a defense in negligence.  The emergency doctrine kind of operates as a defense b/c it defeats the first element of the prima facie case (duty)

Roberts v. State of Lousiana, 1981
1.     a handicapped person is required to act reasonably in light of his knowledge of his infirmity; he is not held to impossible standards

2.     a handicapped person must take the precautions that an ordinary reasonable man would take if he were similarly handicapped

3.     this is different from one who has a mental deficiency.  The RPP doesn’t take on the mental deficiencies of the actor but he does take on the physical deficiencies of the actor.  The relevant inquiry is whether the actor acted as the RPP would if he had the same physical characteristics in the same or similar circumstances.

4.     handicapped people aren’t held to a higher standard of care

5.     HYPO: what if it is a person w/ Alzheimer’s?  Is it the RPP w/ Alzheimer’s or w/o?  It is both a physical and mental handicap.  The D would argue that it is mental and the P would argue that it is physical.

a.      Many courts are more lenient of Ds w/ Alzheimer’s that are on charges for contributory negligence.

6.     negligence requires a volitional negligent act.  It is engaging in an act that could foreseeably cause a harm.

7.     It shouldn’t matter if the handicapped person is the D or not, but often it does.

8.     the courts consistently hold that alcoholism isn’t a physical handicap

9.     one owes a drunk on the street reasonable care in light of his state

Robinson v. Lindsay, 1979
1.     a child normally will be held to the conduct expected of  a reasonably prudent child of the same age, intelligence and experience unless the activity the child engages in is dangerous in which case the child will be held to an adult standard of care.

2.     children are encouraged to engage in childlike activities w/o having to worry about being held to an adult standard of care

3.     by normally holding children to an age appropriate standard then we protect their need to be children, but holding them to an adult standard of care when they are engaging in dangerous activities discourages this behavior

4.     the restatement states that a child is held to the standard of care of a child of similar age, intelligence and maturity unless that child is engaging in an activity that is generally reserved for adults in which case the child is held to an adult standard of care

5.     HYPO: child injures someone deer hunting.  It depends on the jurisdiction.  Some jurisdictions don’t consider hunting to be an adult activity.

6.     the maximum age to which a child standard of care has been applied is 17

7.     generally the standard of care is the RP child of like age, intelligence and experience

8.     it is an objective standard

9.     some jurisdictions make an exception to the standard when the child is engaged in a dangerous activities, but others make an exception to the standard when the child is engaged in an activity that is generally reserved for adults

10.  the jurisdictions don’t want to encourage children to engage in conduct that aren’t childlike

11.  there are some jurisdictions that don’t even recognize a child’s standard of care

Breunig v. American Family Insurance Co., 1970
1.     one who is struck suddenly and without warning w/ a mental illness is excused from liability – minority law

a.      in this jurisdiction the RPP takes on the sudden mental illness of the actor

2.     majority law – insanity is never a defense to negligence

a.      policy – it is hard to argue that one became suddenly insane

  it doesn’t matter b/c the P was hurt and deserves to be compensated

3.     generally insanity is not a defense to negligence

4.     sometimes in contributory negligence the mental capacity of the D is taken into account

e.    The Professional

                         i.    The RPP takes on the profession of the actor.

                       ii.    A professional is anyone in society that holds himself out to be a professional

                     iii.    The professional is deemed to have the knowledge and skill of the ordinary member of the profession and the actor is required to use all care that is reasonable in light of the fact that they hold themselves out to be a professional

                     iv.    One has a duty to have and use the knowledge, skill and care of the ordinary professional

                       v.    This is an objective standard of care that isn’t modified to the particular training of the actor

                     vi.    A specialist may be held to a greater standard of care than the general practitioner but it is still objective

                   vii.    The specialist is held to the standard of care of the RP specialist in the same or similar circumstances

                 viii.    If the actor meets the standard of care he will not be liable for errors in judgment or negative consequences to his patient/client

                      ix.    The professional is held to a D- standard

Heath v. Swift Wings, Inc., 1979
1.     a professional is required to act as the RP professional would’ve acted under the same or similar circumstances

2.     it is still an objective standard

3.     a professional must exercise the requisite degree of learning, skill and ability of that profession w/ reasonable and ordinary care

4.     the professional is held to the minimum standard generally applicable to all professionals irregardless of his training.

5.     the RPP takes on the profession of the actor

6.     the standard is that of an ordinary member of the profession in good standing – takes into account the knowledge, training and skill of this ordinary person

7.     it is not the average professional

8.     the P must offer expert testimony on the matters of the judge may decide that the jury doesn’t have sufficient evidence to determine if there was negligence and will direct a verdict against P

9.     in the medical profession expert testimony is generally required

a.      the expert must testify to what the RP professional would’ve done under the same or similar circumstances.  It is irrelevant what the expert would’ve done under the circumstances.

10.  professional negligence is generally called malpractice

11.  one is held to a professional standard irregardless of if they were paid for the services rendered or not

a.      The duty arises out of application of law and not out of a K btwn the parties.

Hodges v. Carter, 1954
1.     an attorney who acts in good faith and believes that his acts are in the best interest of his client will not be held responsible for an error in judgment or for a mistake in a point of law that has not been settled by the state’s highest court

2.     an attorney is answerable in damages for any loss to his client which proximately results from a want of that degree of knowledge and sill ordinarily possessed by other in his profession or from the omission to use reasonable care and diligence or from a failure to exercise good faith in judgment

3.     there are three areas where an attorney’s conduct may be questioned

                                                    i.     possession of knowledge of skill

                                                  ii.     exercise of best judgment

                                                iii.     use of due care in applying the professional’s skill and knowledge – one may be held liable in negligence for not filing before the statute of limitations has run

4.     the P must show that but for the attorney’s negligence the clt. would’ve been successful in prosecuting or defending the claim.

5.     a specialist w/in a profession is held to a higher standard of care than just the professional w/in that specialty

6.     one need only hold himself out as a specialist.  It isn’t relevant if they are licensed.

7.     the ordinary person is a D-

Boyce v. Boyce, 1938
1.     the general rule governing malpractice is that

a.      on licensed to practice medicine is presumed to possess the degree of skill and learning which is possessed by the average member o ft he medical profession in good standing in the community in which he practices in and is to apply that sill and learning w/ ordinary and reasonable care to cases which come to him for treatment

b.     before a doctor can be held liable for malpractice he must have done something in his treatment of his patient which the recognized standard of care of good medical practice in the community in which he is practicing forbids in such cases or he must have neglected to do something which such standard requires

c.      for P to win in malpractice, the standard of medical care of that community must be shown by affirmative evidence and a jury may not be permitted to speculated as to what that standard is

d.     negligence doesn’t arise simply b/c treatment was ineffective or the patient died

e.      negligence must be shown by expert medical testimony unless the negligence is grossly apparent to the layman and

f.       the testimony that other physicians would’ve done things differently is not sufficient to establish malpractice unless it appears that the Ds practice deviated for the standard

2.     to establish that the D breached a standard of care the P must provide expert testimony unless the negligence is so obvious that the reasonable juror would know of the standard of care from their own experience.  Ie leaving a sponge in the person

Morrison v. MacNamara, 1979
1.     in malpractice a doctor is held to the standard of care that another medical profession member would use under the same or similar circumstances

2.     strict locality rule: doctors are held to the standard of care based upon what the RP doctor within that same locality or community does.  It states that the conduct of care used in the medical profession is to be measured solely by the conduct expected of the other members in the same community

a.      policy: protect country doctors from being held to the same standard as city doctors w/ better training, transportation and communication and more frequent opportunities to update training.

b.     problem: it also protects doctors in communities that practice at a substandard level of care and fosters that substandard level of care

c.      it is irrelevant if their equipment is substandard b/c it is the RPP in the same or similar circumstances which takes into account the equipment

d.     Minority law

3.     Similar locality rule: basis its standard of care on the same or similar community.  Same as strict locality rule in other areas.

a.      Policy: balances the need to not hold rural doctors to the same standard as city doctors yet also increase access to expert testimony

b.     Majority law according to the book

4.     National Standard of Care: the standard of care for board certified doctors, hospitals, medical labs and other health care providers that are nationally certified are held to that national standard of care

a.      Majority law according to Duncan

Scott v. Bradford, 1979
1.     informed consent requires that a doctor inform the patient of their operation and the risks and if the doctor breaches this duty then consent is defective and the doctor is liable

2.     Informed Consent Doctrine: A dr. may be held liable for breach of the standard of care if the doctor fails to inform the patient of material risks and alternative treatments.  The dr. has a duty to provide his patient w/ informed consent

a.      Material risks: the information of the risk would likely affect a patient’s decision to undergo treatment.

3.     protects ones right to control their own body

4.     the physician must provide the P with enough information that the patient may make and informed decision which is a question of fact

5.     to prove lack of informed consent the P must show

a.      a duty to be informed

b.     causation – including that the P would not have consented to surgery had the doctor been forthright

c.      injury

6.     Privileges to informed consent:

a.      The risks are commonly known

b.     They patient is aware of the risks

c.      Disclosure would hinder the doctor’s ability to provide the best care to the patient.  This is a good faith judgment

                                                                        i.     Disclosure may alarm or upset an already apprehensive patient

d.     In an emergency when one cannot obtain consent prior to the necessity for surgery

7.     The P has the burden of proving it wasn’t informed consent

8.     The D has the burden of proving the lack of informed consent was privileged.  And D also has the burden of proving that it was informed consent.  It is an affirmative defense.

9.     Consent isn’t a defense in negligence.  A patient consented to the assault and battery

10.  the P normally needs an expert witness for informed consent; one doesn’t need an expert witness for a cause of action in battery – this is simply an issue of if the patient knew about and authorized the procedure

11.  Dr must inform patient about material risks

 

Don’t have to be majority or minority for both.  They can flip around.

 

	Duty
	Reasonable Physician would tell a patient –Majority
	Reasonable Patient would want to know – Minority
Movement towards this.

	Breach
	Must provide informed consent that a reasonable physician would inform a patient.
	Must provide informed consent to what the reasonable patient would want to know.

	Causation
	Reasonable Person Majority
One establishes causation by determining what the reasonable patient would’ve done.  P must prove that the breach would’ve caused the reasonable patient not to go ahead with the surgery/consent.  This takes this particular P out of the picture.
	Subjective Patient Minority
One must prove that the P would not have consented to the procedure.  This is the minority law b/c every patient will say I wouldn’t do it.  Problem of proof.

	Harm
	 
	 


 
            Moore v. The Regents of the University of California, 1990
1.     a doctor must disclose his research or economic interests in a patient for there to be informed consent

                                                    i.     a doctor w/ research interest in a patient may have conflicting loyalties of which the patient has a right to know

2.     the patient has a right to exercise control over his body and determine whether or not to submit to treatment.  

3.     for consent to be effective it must be informed consent

4.     in informing the patient the doctor must disclose all information that is material to the Ps decision

5.     the privilege of nondisclosure b/c it may alarm or harm the patient doesn’t extend to economic or research interest in the patient.

6.     the informed consent is only necessary if the doctor has a research interest in the patient prior to treatment

a.    The “Medical Malpractice Crisis” and Statutory Change in the Common Law

                                                    i.     Most states have statutory provisions to help w/ the increases in med mal cases and the resulting rise in med mal insurance and cost of health care

                                                  ii.     Lawyers need to be aware of these provisions

f.     Aggravated Negligence

                         i.    Degrees of care: the care required by the standard of the RPP will vary according to risk.  As the danger increases the actor is required to exercise caution commensurate w/ it and to be more careful

                       ii.    Many jurisdictions will not instruct the jury on degrees of care.  They hold that there are just changes in the amount of care but that the formula for the care remains the same.  The RPP formula.

                     iii.    Degrees of negligence: there was a distinction made btwn slight negligence defined as a failure to use great care; ordinary negligence defined as a failure to use reasonable care; and gross negligence which is a failure to exercise even slight care

                     iv.    Courts don’t like to differentiate in degrees of negligence b/c it bogs down the courts in trying to differentiate btwn them

                       v.    Willful, wanton and reckless conduct: this is an intermediate class of conduct btwn negligence and intentional torts.  It is normally defined as consisting of a deliberate and conscious disregard for a known high degree of probability of harm to another.

                     vi.    Automobile Guest Statutes

1.     the terms reckless, gross negligence and willful and wanton conduct developed largely in connection to the driver of a car being liable to his guest passenger.

2.     many states passed legislature limiting the liability a driver had to his guest

a.    the legislature was worried about collusion btwn host and guest; saving fuel by encouraging carpooling and not taking away limited insurance funds from other parties.

b.   Most state supreme courts decided that statutes were unconstitutional b/c they denied equal protection of the laws

VI.Rules of Law
a.    Rules of law are a bad thing in negligence

b.   They don’t allow a court to take into consideration the situation of the occurrence.

Pokora v. Wabash Ry. Co., 1934
1.     Majority of jurisdictions: there is a rule of law that one must look and listen for a train and the train tracks, but that ones duty to stop is a circumstantial question to be determined by a fact finder.

2.     Minority of jurisdictions: one must always stop, look and listen.

3.     the standard of care is sometimes made into law, but it should be adopted based on real life.  The law establishes the standard of care and breach of that duty establishes breach of duty

4.     courts must be careful in framing standards of behavior that amount to rules of law

5.     it is still generally negligence as a matter of law not to look and listen when approaching a known railroad crossing. And not to slow down or even stop when obstructed vision or something else in the situation calls for it

6.     most rules of law run into problems in the courts when unexpected situations arise that make it unreasonable for the law to apply

VII.         Violation of Statute
Osborne v McMasters, 1889
1.     where a statute or ordinance imposes upon a person a specific duty he is liable to those for whose protection or benefit it was imposed for any injuries of the character which the statute or ordinance was designed to prevent and which were proximately produced by such neglects

2.     it doesn’t matter whether ones duty arises out of common law or statute; ones failure to perform a duty constitutes negligence and one is liable for the resulting injuries

3.     a statute establishes a fixed standard by which the fact of negligence may be determined

4.     a violation of a statute can be used to establish a breach of a duty of care

5.     a statute may be used to establish a standard of care in a negligent action when that statute does not expressly provide for a standard of care

6.     violation of a statute can give rise to negligence per se which means negligence in fact/negligence in law.  This establishes what the standard of care is and a breach of the standard is proof of negligence.

                                                    i.     P still has to prove causation and harm

7.     a statute that doesn’t specifically state what a standard of care is is important in negligent law based on the formulation of such a standard of conduct that the court adopts

8.     the decision as to what the civil standard of care should be rests w/ the court and the statute establishes a standard of care in negligence law only if the court decides it should

9.     if a statute doesn’t establish the standard of care then the case goes to a jury to determine if the actor acted as the RPP in the same or similar circumstances

A. Applicability of Statute 

Stachniewicz v. Mar-Cam Corp., 1971
1.     violation of a statute or regulation constitutes negligence as a matter of law when the violation results in injury to a member of the class of persons intended to be protected by the legislation and when the harm is the kind which the statute or regulation was enacted to prevent

2.     when the legislature generalizes a standard based on the community and prohibits conduct likely to cause harm then the court accepts this formulation

3.     A statute must pass the following test to establish it as a standard of care. 

a.      Whether the P or the injured party is a member of the class that the statute/regulation is designed to protect

b.     Whether the harm that occurred is the type of harm that the statute/regulation was designed to prevent

                                                                        i.     This is also the test to whether one cannot consent to a criminal act.  ie statutory rape

4.     the judge determine whether a statute establishes the standard of care.  It is a question of law

5.     when a statute establishes the standard of care it provides a shortcut to the P in proving duty and breach.  The P now only has to prove that D violated the statute, not that the RPP in the same or similar circumstance would’ve acted differently

6.     when a statute, regulation or any other legislative enactment imposes upon any person a specific duty for the protection or benefit of others, a violator may be liable to 

a.      those persons for whose protection or benefit the statute was imposed

b.     for any injuries of the character which the statute was designed to prevent and which proximately caused the injury

                                                                        i.     this is a matter of law for the judge to decide

7.     HYPO: Statute that requires a bartender not to serve those visibly drunk.  It is intended to protect customers and employees and the drunk and it is to prevent physical damages to the customers and employees.  A is over served.  A punches B.  B is injured.  The court will not use this statute even though it meets the test b/c it is too hard to prove causation.  Did the beer before A was visibly drunk cause him to fight or did the beer after he was visibly drunk cause him to fight?

8.     Restatement 2d of Torts § 288

The court will not adopt as the standard of conduct of a reasonable man the requirements of a legislative enactment or an administrative regulation who purpose if going to be exclusively

(a)     to protect the interest of the state or any subdivision or it as such, or

(b)    to secure to individuals the enjoyment of right or privileges to which they are entitled only as member so the public, or

(c)     to impose upon the actor the performance of a service which the state or any subdivision of it undertakes to give the public, or

(d)    to protect a class of persons other than the one whose interest are invaded, or

(e)     to protect another interest than the one invaded, or

(f)      to protect against other harm that that which has resulted, or

(g)     to protect against any other hazards than that form which the harm has resulted.

9.     the court has wide latitude in determining who is in the class or what the hazard was that the legislature intended to protect

10.  there is no negligence per se in federal courts

11.  generally ordinances are given equal weight be the court as a statute and generally administrative regulations are given lesser effect than statutes

12.  in some jurisdictions advisory safety codes may be admissible, though not binding, on the issue of negligence if properly identified and shown through expert testimony to have general acceptance in the industrial community.  Other jurisdictions will not allow them on the ground that expert testimony cannot cure the hearsay problem

Ney v. Yellow Cab, 1954
1.     the injury to P must have a direct and proximate connection w/ the violation of the statute before liability will exist

2.     wrongful acts by 3d parties are not regarded by the law as a natural consequence of Ds actions and he is not bound to anticipate the general probability of such acts nor to guard against them

                                                    i.     exception: if at the time of Ds act, a criminal act might have been foreseen then that act occurring doesn’t break the causal chain cutting off Ds liability

3.     even if the statute establishes negligence per se there must exist a causal relationship btwn the negligent act and the injury for on to be liable

4.     courts have wide latitude in determining legislative intent

5.     two prong test to determine if a statute establishes negligence per se

                                                    i.     person protected

                                                  ii.     harm to be prevented

6.     in theory there should be no problem as to the negligence being the proximate cause if the even is w/in the hazard that the statute is intended to avert.  By deciding the purpose of the statute the judge implicitly finds proximate cause

7.     HYPO: There is a statute that requires the seller of guns to receive positive ID of the purchaser from 2 residents of the state and keep a record of purchasers’ information.  D sells a gun w/o complying w/ the statute and P is shot during an armed robbery.  Has D been negligent per se?

                                                    i.     Yes: the statute is intended to protect persons from being harmed by guns.  The P falls w/in this category.  The D selling the gun w/o gathering factual information on the purchaser caused the purchaser to use the gun to cause a harm.  Thus Ds actions proximately caused the harm.  D’s liable.

                                                  ii.     No: the statute is intended to help law enforcement catch a criminal after he has committed a criminal offense.  The P is not in the class of persons intended to be protected by this statute.  P cannot establish negligence per se b/c the statute doesn’t pass the first prong of the two prong test to determine if a statute establishes a standard of care.  The first prong is whether the P is in the class of persons the statute is intended to protect.

Perry v. SN and SN, 1998
1.     a criminal statute will not establish negligence per se if it doesn’t provide an appropriate basis for civil liability

2.     There is no common law duty to protect one from a criminal act; there is no duty to act

3.     the courts are reluctant to establish negligence per se if doing so would make the liability of a P extremely broad.

                                                    i.     In this case the statute required one who suspects or knows of child abuse occurring must report that abuse.  The court does not establish this as negligence per se b/c it is not clear what a P would have to “ignore” to be in violation.  The potential effects of establishing this as negligence per se is too far reaching and makes a P too liable.  For example: must P report 3d party hearsay or be liable in torts?

4.     the judge in determining negligence per se also must ask whether tort liability is appropriate under the statute.

5.     if the P cannot prove negligence per se then typically he tries to prove negligence by showing a violation of the RPP standard

6.     HYPO: A is driving w/o his license.  P sues under negligence per se for driving w/o a license.  There is no negligence per se b/c the harm caused did result from the person not having a license.  The fact that one is licensed or not licensed shouldn’t establish a duty of care

B. Effect of Statute 

Martin v. Herzog, 1920
1. Test for establishing negligence per se: 

                                                    i.     Was the person in the class of people the legislature was intending to protect

                                                  ii.     Was the harm of the type intended to be prevented

                                                iii.     Is the standard of care appropriate in tort liability

Zeni v. Anderson, 1976
1.     when a statute establishes the standard of care then violation of that statue established a prima facie case in negligence.  The violator may be privileged in violating the statue if she can should that she had a legally significant excuse for the violation

2.     on shouldn’t have to follow a statute when to do so would put there person in danger

3.     in this jurisdiction the jury decides if the violator of the statue has a legally significant excuse for the violation

4.     Violation of a statute can be used to establish:

                                                  i.     Negligence per se: majority law and the view of the Restatement

1.     the unexcused violation of a statue is negligence per se.  This is a determination of law.  The jury doesn’t decide if there was a duty or breach.  The law does allow for excuses but if the excuse is valid is determined by a judge.  By allowing for excuses it prevents it from becoming strict liability

2.     negligence per se means negligence in itself

3.     the jury still decides causation and harm

4.     if the D inexcusably violated the statute that is proof of breach of the standard of care

                                                ii.     Evidence of negligence: minority view

1.     the proof of violation of a statute is only evidence of negligence.

2.     the jury gets to decide if it is reasonable to follow the statue

3.     similar to our view of a custom.  The statute can be used to show evidence of what is normally done however it still must be determined if the RPP would follow the statute under the same or similar circumstances

                                              iii.     Rebuttable presumption of negligence: majority law

1.     it is negligence per se unless the presumption of negligence is rebutted by showing of an excuse.

2.     different from negligence per se in that the jury determines if the excuse negates liability

3.     the excuse will go to the jury irregardless of if it is a credible excuse

4.     negligence per se and rebuttable presumption are lumped together as majority law b/c they are so similar

5.     violation is proof of a breach unless the P can rebut the breach by showing an excuse

5.     Restatement § 288A

1.   an excused violation of a legislative enactment or an administrative regulation is not negligence

2.   unless the enactment or regulation is construed not to permit such excuse, its violation is excused when

a.    the violation is reasonable b/c of the actor’s incapacity;

b.   he neither knows nor should know of the occasion for complains;

c.    he is unable after reasonable diligence or care to comply;

d.   he is confronted by an emergency not due to his own misconduct;

e.    compliance would involve a greater risk of harm to the actor or to others

f.     this list isn’t intended to be exclusive

VIII.       Proof of Negligence
A. Court and Jury: Circumstantial Evidence 

Goddard v. Boston & Maine RR, 1901
1.   For D to be liable in negligence the evidence must show that the D should’ve know or did know that there was a dangerous situation

2.   Direct evidence: eyewitness testimony to the situation; video tape; etc

3.   Circumstantial evidence: the banana was black and gross looking which one can infer that the banana is old and has been on the ground for a long time

Anjou v. Boston Elevated Railway Co, 1911
1.   if there is evidence that the D should’ve known of the dangerous condition or did know of the dangerous condition than the case should be submitted to a jury

Joyce v. Great Atlantic and Pacific Tea Co., 1968
1.   the evidence must establish that the D was on notice of the condition for the D to be liable

2.   circumstantial evidence is evidence from which we allow the finder of fact to infer a fact sought to be prove – mainly that D knew or should’ve known of the dangerous situation

Jasko v. FW Woolworth, 1972
1.   the D must be on notice when the dangerous situation is out of the ordinary and thus the D should be allowed a reasonable amount of time to correct the problem

2.   A D need not be on notice of a particular danger when the dangerous condition arises from Ds acts

3.   When the Ds methods are such that dangerous conditions are continuous or easily foreseeable then the notice requirement dissolves

4.   Generally P must prove that D was on notice as to the dangerous situation and had a reasonable time to correct the situation to establish Ps prima facie case

5.   The P need not prove the notice requirement when Ds actions led to the dangerous condition that is continuous and/or easily foreseeable

6.   the D has a duty to keep his premises safe from dangers about what they know and about what they should know

7.   in a case where the Ds actions foreseeably give rise to a dangerous situation the D is on constructive notice that his premises were in a dangerous condition

8.   In a negligence action the P has 3 burdens

                                                    i.     The burden of pleading

                                                  ii.     The burden of producing enough evidence to avoid a directed verdict against him

                                                iii.     The burden of persuading the trier of fact to hold in his favor

B. Res Ipsa Loquitur 

a. The thing speaks for itself 

b. Historical policy: there must be reasonable evidence of negligence; but where the this is shown to be under the management of the D or his servants, and the accident is such as in the ordinary course of things doesn’t happen if those who have the management use proper care, it affords reasonable evidence in the absence of explanation by the D, that the accident arose from want of care. 

                                                    i.     These two elements remain the requirements of the action

                                                  ii.     Some jurisdictions have added that the even not have been brought about that the actions of the P

c. This is circumstantial evidence 

d. In order for a res ipsa loquitur case to make it to the jury the judge will look at Ps evidence in a light most favorable to P.  If it can meet the two prong test then in gets to the jury. 

Byrne v. Boadle, 1863
1.     when the act is such that it is clear it must have arisen out of ones negligence but the P has no way to know who was negligent in the act the action for negligence may lie under the principle of res ipsa loquitur

McDougald v. Perry, 1998
1.     res ipsa loquitur is a rule of evidence that permits but doesn’t compel an inference of negligence in the absence of evidence

2.     P must prove that the instrumentality causing the injury was under the exclusive control of D and that the accident was not one that would occur in the ordinary course of events.  It would not occur w/o negligence on the part of D

3.     this doctrine is only raised in rare instances

4.     generally the negligence of the D must be such that the jury would understand based on usual experiences that this wouldn’t normally occur absent negligence.  

a.      Exception: if the even isn’t one in which the community would generally know about then in most jurisdictions an expert may testify that this wouldn’t normally occur w/o negligence

5.     P need not eliminate other possibilities

6.     Res Ipsa Loquitur – two prong test

a.      The instrumentality must be under the exclusive control of the D

b.     The accident would not in the ordinary course of events have occurred w/o negligence

Larson v St Francis Hotel, 1948
1.     to use res ipsa loquitur the P must prove

a.      there was an accident

b.     the thing or instrumentality that caused the accident was under the exclusive control of the D

c.      the accident was such that in the normal course of events, the D using ordinary care, the accident wouldn’t have happened

2.     P only uses res ipsa loquitur when they have nothing else.  If P can’t win w/ res ipsa then the game is over.

3.     one policy for res ipsa is that the D is presumed to have superior knowledge as to what happened or a superior ability to obtain information regarding what happened and the purpose of the rule is to smoke out evidence the D has that the P cannot get

a.      this requirement isn’t necessary to invoke res ipsa loquitur

4.     HYPO: generally when a car leaves the traveled part of a road res ipsa can be invoked absent other evidence

Ybarra v. Spangard, 1944
1.     when one under goes surgery and a healthy part of the body is injured during treatment there is an inference that it arose out of negligence

2.     the fact that there were many Ds did not defeat res ipsa in this case even though it necessarily follows that the patient wasn’t under the exclusive control of any one D during the operation

3.     under this rule the injured patient can sue all of the Ds and let them figure out who was negligent and if they can’t than they are all liable

4.     res ipsa loquitur isn’t proof of breach it is just evidence and the jury still must decide

5.     this case represents minority law

6.     courts have imposed res ipsa against numerous Ds in very few instances

7.     in cases when P is unconscious and the P receives unusual injuries the fact finder can employ res ipsa to infer negligent conduct and the burden of proving that D wasn’t negligent shifts to D.  Minority Law.

8.     Majority law: res ipsa loquitur may not be employed against multiple Ds b/c then D lacks exclusivity over the P

Sullivan v. Crabtree, 1953
1.     res ipsa loquitur means that the circumstances unexplained justify an inference of negligence

2.     res ipsa is the common sense appraisal of probative value of circumstantial evidence

3.     res ipsa has three different effects:

a.      it warrants an inference of negligence which the jury may draw or not as their judgment dictates

b.     it raises a presumption of negligence which requires the jury to find negligence if the D doesn’t produce evidee3nce sufficient to rebut the presumption

c.      it not only raises such a presumption but also shifts the ultimate burden of proof to the D and requires him to prove by a preponderance of all the evidence that the injury wasn’t caused by his negligence

4.     res ipsa affords reasonable evidence absent an explanation by D that the accident arose from negligence

5.     in very exceptional cases the evidence may be so compelling that no reasonable juror could hold otherwise and a verdict should be directed 

 

Chapter V Causation in Fact
1.   Sine Qua Non

Perkins v. Texas New Orleans Ry. Co., 1962
1.     negligence isn’t actionable unless it is the cause in fact of the harm for which recovery is sought

2.     negligence is a cause in fact if it was a substantial factor in bringing about the harm

3.     the fact that Ds negligent conduct increased the likelihood of the harm is sufficient/  The fact that the harm may have sill occurred doesn’t disprove causation in fact

4.     Negligence requires:

                                                    i.     Duty

                                                  ii.     Breach

                                                iii.     Causation

1.     causation in fact

2.     proximate/legal causation

                                                iv.     harm

5.     one proves causation in fact by one of the following test

                                                    i.     sine qua non – w/o which not

                                                  ii.     substantial factor test – the harm wouldn’t have occurred w/o negligence; a negligent act is a substantial factor of the harm if that act is a material element of the harm

                                                iii.     but for test – the harm wouldn’t have occurred but for the negligence of D; a negligent act is considered the cause of a harm if the harm wouldn’t have occurred but for the negligent act

                                                iv.     look at hypos on pg 254

2.   Proof of Causation

1.     causation in fact – an act is caused by X if that even t wouldn’t have occurred w/o X

Gentry v. Douglas Hereford Ranch, 1998
1.     for an action of negligence to lie the P must produce evidence from which it can be reasonable inferred that negligent conduct on the part of the D or its agents was the proximate cause of the Ps injuries

2.     at the point of talking about causation in fact breach and duty elements have already been proven

Reynolds v. Texas & Pac. Ry. Co., 1885
1.     where the negligence of the D greatly multiplies the chances of accident to the P and is of a character naturally leading to its occurrence. The mere possibility that it might have happened w/o the negligence is not sufficient to break the chain of cause and effect btwn the negligence and the injury

Kramer Service Inc. v Wilkens, 1939
1.     generally expert testimony is only advisory; however, when the issue is completely outside of a laypersons understanding and the testimony is undisputed than the testimony speaks for itself

2.     P must establish that the negligence probably caused the harm not just that it possibly caused the harm

3.     probability = more likely than not

4.     possibility = might have

5.     However the mere possibility of a harm may give rise to a duty

6.     the negligence must have probably caused the injury for there to be causation in fact

Wilder v Ebhart, 1992
1.     the burden of proof is on the P

2.     the D can enter into evidence that which would call the Ps evidence into question.  

3.     D need not prove that something else caused the harm; he only has to show that something else could’ve caused the injury

4.     D can put on proof of possible causes of harm

Herskovits v. Group Health Cooperative of Puget Sound, 1983
1.     loss chance of survival

2.     a patient w/ less than a 50% chance of survival can sue a doctor under negligence law if the doctor negligently reduces his chance of survival

3.     courts have held that if a P demonstrates that the Ds acts or omissions have increased the risk of harm to another such evidence is sufficient to send the case to a jury to determine if the increased risk was a substantial factor in bringing about the harm

4.     one will not recover all damages caused by the victim’s death/  damages should be awarded based only on the premature death

5.     some jurisdictions permit recover only if the loss chance is a substantial factor in producing the harm – loss chance doctrine

6.     other jurisdictions do not relax the general requirement in torts that it must have probably caused the harm which is greater than 50% - require causation in fact

7.     it is difficult to prove causation in legal malpractice b/c it is hard to know if the Ds actions actually caused the harm or how much harm they caused

8.     The D would probably not survive irregardless of the negligent act so it cannot be said that the Ds act probably caused Ps death

9.     Ct holds that P can recover for a loss of chance to survival.  The harm is the loss of chance

Daubert v. Merrell Dow Pharmaceuticals, Inc., 1995
1.     Frye Test: old test

a.      Scientific evidence is admissible if it was based on a scientific technique generally accepted as reliable w/in the scientific community

2.     Daubert test: new test

a.      Ct must determine whether the expert’s testimony reflects scientific knowledge

b.     Whether their finding are derived from scientific methods

c.      Whether their work product amounts to good science

                                                                        i.     A court can look to see if the theory or technique is recognized by other scientist, if the test has been re-tested, if the error rate is acceptable, if the expert did research prior to litigation or solely for litigation

                                                                      ii.     If testimony isn’t based on pre-litigation research then the expert must show that it is based on valid scientific principles and is at least recognized by the minority in their field

d.     The Fit Test: the court must ensure that the proposed expert testimony is relevant to the task at had and that it logically advances a material aspect of the proposing party’s case

                                                                        i.     P must show that the injuries were caused by the “drug” and not some independent factor

                                                                      ii.     P must show that the “drug” at least doubles the rate of harm as opposed to those who didn’t take the “drug”

3.     causation can be proven even if we don’t know exactly how the damage occurred so long as we know that the agent must have caused the injury somehow

4.     the Daubert Test requires that the expert show that his testimony reflects scientific knowledge and that the testimony is relevant to the issue of causation in fact

5.     must show probability; not possibility 

3. Concurrent Causes

            Hill v. Edmonds, 1966
1.     When separate acts of negligence combine to produce one injury each tortfeasor is responsible for the entire result even though his act alone may not have caused the injury

2.     You cannot use the but for test b/c the accident only occurs if both parties are negligent.

Anderson v. Minneapolois, St. P & S St M RR Co., 1920
1.     If D sets a fire and it joins w/ another fire and causes damage to P, D is liable so long as the Ds setting of the fire was a material and substantial element in causing the Ps damage

2.     the Ds area jointly and severally liable even though either ones actions would’ve caused the damage alone.

3.     in cases where there are two causes of a harm then one must use the substantial factor test to determine liability vs the but for test

4.     substantial denotes that the Ds conduct has such an effect in producing the harm as to which there always lurks the idea of responsibility rather than the so-called philosophical sense which includes every on of the great number of events w/o which any happening would not have occurred.

4. Problems in Determining Which Party Caused the Harm

            Summers v Tice, 1948
1.     Two Ds can be liable for their negligent actions even if only one could have caused the harm in fact

a.      Policy – courts don’t want to exonerate negligent Ds simply b/c P can’t prove which ones negligent act caused the harm

b.     Shifts the burden of proof to the Ds and if they can absolve themselves of the causation then they aren’t liable

2.     Relies on Ybarra case to get rule

3.     when two Ds are negligent and one causes a harm then the burden of proof shifts to the Ds to prove they weren’t the cause in fact of the harm

4.     HYPO: A and B negligently drive their cars causing a wreck.  C immediately negligently drives into the wreck and A is killed.  Can B and C be held liable for the death of A under this rule?  

Sindell v Abbott Laboratories, 1980
1.     Policy – btwn an innocent P and a negligent D the D should bear the cost of injury

2.     Policy – the D is in a better position then P to guard against the injury and it is a deters Ds from not ensuring their products are safe

3.     Different Rules of Law dealing w/ DES

a.      Enterprise liability – holding an entire enterprise liable for a harm irregardless of if the individual company caused the Ps harm in fact.  This is causation in fact.  The P is seeking to extend liability not to cut it off as in legal causation.  Minority law.

                                                                        i.     Wants to ensure the P is compensated, optimal deterrence, distribution of losses, etc.

b.     A D will be liable for the proportion of the market it controlled and thus its liability will approximate the responsibility for the injuries caused by its product

c.      P must bring forward Ds who comprise a substantial share of the market.  D will be dismissed w/o liability if he can prove he didn’t manufacture the drug causing the specific harm.  Each D is held severally liable for only that portion of the Ps damages that corresponds to the percentage of its share of the market

d.     Same as above however the D cannot exculpate himself.  He is liable for the harm even if he can prove he didn’t not cause the harm

e.      P can only file suit against one D and then that D can implead others if he so chooses.  D can be dismissed if he can prove he didn’t manufacture the drug that P ingested.  Ds are presumed to have an equal share in the market and the burden shifts to D to prove actual market share and the D is liable for that portion of the harm.  Those Ds that can’t prove there market share are allocated w/ a percentage of damages that will reflect 100% of the market.  If Ds can all prove market shares and it doesn’t equal 100% then P can’t recover for 100% of the damages.

f.       Risk contribution theory: P can only sue one D who can then implead others.  D can be dismissed if he can prove he didn’t cause the harm.  The jury assigns the remaining Ds shares of liability based on the amount of risk they contributed rather than their market share

g.      Alternative liability: D must prove that it didn’t make the drug responsible for the harm.  Those who can’t are jointly and severally liable for the damages.

4.     Majority of jurisdictions don’t recognize enterprise liability

Chapter VI Proximate or Legal Cause

1. Legal causation is an arbitrary limit set beyond which the court will not hold a D liable for injury caused in fact by his negligent conduct 

            Atlantic Coats Line R. v. Daniels, 1911
1.     cause in fact doesn’t necessarily mean that a D will be held liable for his actions

2.     arbitrary limits are put on liability

3.     one need not discuss legal causation until causation in fact has been established

4.     legal causation is an arbitrary limit beyond which a court will not hold D liable for negligent actions which caused in fact the Ps harm.  This is a policy determination made by the court.

5.     legal causation is an issue when the D seeks to cut off his liability

6.     Reasons for cutting off liability:

a.      Foreseeablity – most popular reason

b.     Intervening/superseding act btwn Ds action and the Ps harm

c.      There are competing policy concerns

d.     When D is trying to deflect liability and shift it to a 3d party

e.      Lapse of time – book only

7.     legal causation looks at whether legal liability should be impose where cause in fact has been established.  This is a legal decision made by the courts or the legislature

1. Unforeseeable Consequences

            Ryan v. New York Central RR Co., 1866        
1.   everyone is liable for the consequences of their own acts but not for remote damages

2.   if the resulting harm is found to be remote form the initial negligent act then the tortfeasor is not liable.  

3.   HYPO: A negligently causes Bs house to catch fire.  The fire spreads to C, D, E, F and Gs houses and they burn.  A caused all the fires in fact but only legally caused Bs fire.  The others are too remote.

4.   The court said that the other fires were unforeseeable and that is why they didn’t legally cause the fire.  But that isn’t true; it is very foreseeable that the other houses would catch fire.

5.   the court held this way for policy reasons b/c they can’t afford to hold a RR company liable for all the fires.  It may put them out of business and the town relies on their business.

6.   D can be held liable for foreseeable harms caused by the negligent harm

Bartolone v. Jeckovich,1984
1.   Normally the egg shell skull P rule is inapplicable in negligence law.  Typically the harm must be foreseeable to allow for damages to be awarded.  Otherwise legal causation often cuts off liability.

2.   Exception:  When a Ds negligent action causes in fact a physical injury to P then that D is liable for all physical injuries whether they were foreseeable or not.  The egg shell skull P rule applies.

3.   some courts include the fragile psyche along w/ the fragile skull

In re Arbitration btwn Polemis and Furness, Withy & Co. Ltd., 1921
1.   If the act probably would cause damage the fact that the damage caused was differed from what was anticipated is immaterial so long as the damage results directly for the negligence of the party

2.   It is relevant that some damage was foreseeable.  You need this to have legal causation.  However it doesn’t matter what type of damage was foreseeable as compared to what type of damage actually occurred.

3.   Polemis Test – Direct Causation Test: negligent act is the legal cause of an injury if the D could foresee or anticipate some harm from the negligent conduct

a.      Legal causation is very broad under this test

b.     D need only foresee some harm

4.   Generally the law stops at an earlier stage then those harms which the D merely ought to have anticipated.  When the D had no knowledge of or duty to foresee accountability is normally limited to direct and immediate results

a.      This is a very general rule.  The actual lines that are drawn are arbitrary and done on a case by case basis

Overseas Tankship (UK) Ltd. V Morts Dock & Engineering Co, Ltd.  
Wagon Mound I, 1961
1.     one isn’t held liable for his trivially negligent acts if the causes of the damage couldn’t be reasonably foreseen

2.     Wagon Mound Rule – the Reasonably Foreseeable Test: the Ds had to reasonably foresee the type of harm that was caused

a.      Stricter test than the Polemis Test.  Cuts off liability sooner.

Overseas Tankship (UK) Ltd. V Miller Steamship Co.
Wagon Mound II, 1966
1.     a reasonable man would only neglect a small risk if the expense required to eliminate it outweighed the risk

2.     if the reasonable man would guard against even the slightest of risk then the D who doesn’t is liable for damages

3.     same law applied as in Wagon Mound I

Palsgraf v. Long Island RR Co., 1928
1.     The risk reasonably perceived defines the duty to be obeyed and risk imports relation.  The risk is to another or to others w/in a range of apprehension

2.     the D need not know the particular method by which the accident would occur if the possibility of the accident is clear to the reasonably prudent person

3.     D is more likely to be held liable had they used the Polemis vs. the Wagon Mound Test

4.     The D must foresee the type of harm and the P must be in the zone of danger.  You can breach the duty of care but if you cause an injury to someone so far out that you didn’t owe them a duty of care

5.     Zone of danger test: the P must be in the zone of danger for the D to be liable.  Liability is limited to the general type of harm that was foreseeable and the P must be in the zone damage. 

6.     The line blurs btwn legal causation and duty of care here.  When one is outside of the zone of danger they don’t necessarily owe that P a duty of care.

                                                    i.     The D can make the same argument at the duty of care point in the case and again at legal causation.

7.     Kinsman cases: many courts reject the limitations of damages to that which is foreseeable when the consequences are direct and the damages is of the same general sort of that which was risked

8.     Courts also tend to hold that if the actor’s risk. No matter how small, was on of the same general sort, for the same forces, and to the same class of person then the actor would be liable if he failed to exercise due care

Yun v. Ford Motor Co., 1994
1.     Restatement 2nd § 435(2) – the actors conduct may be held not to be a legal cause of harm to another where after the event and looking back from the harm to the actor’s negligent conduct, it appears to the court highly extraordinary that it should have brought about the harm

2.     proximate cause is any cause, which in the natural and continuous sequence unbroken by an efficient intervening cause, produces the result complained of and w/o which the result would not have occurred

3.     in the most liberal light proximate cause need only set off a foreseeable sequence of consequences unbroken by any superseding cause and which is a substantial factor in producing the particular injury

4.     a negligent D is only liable for his conduct if it is a substantial factor in bringing about he Ps injuries

5.     If concurrent forces are involved in causing the harm, one D may negate liability upon a showing of an intervening cause

6.     when there is an extraordinary even then it is considered to be superseding and it breaks the chain connecting the negligent act to the harm and negates liability

7.     legal causation are most usually issues of fact and not matter of law.  Most of these issues need to go to the jury

2. Intervening Causes

1. an intervening cause only breaks the chain when it rises to the level of being superceding 

2. superceding causes are event that are extraordinary, unenforceable or/and independent 

3. 2nd Restatement – extraordinarily negligent intervening act of a 3rd person can sever liability 

a. you can also sever liability w/ acts of god, intentional acts of the 3rd person, intervening acts of the P 

4. P acts which are superceding 

a. The act must rise to such a level of culpability to say that Ps act replaces the legal cause of the injury.  This is a higher bar than a superceding event 

b. This doesn’t negate contributory negligence, but the issues are separate. 

            Derdiarian v. Felix Contracting Corp., 1980
1.     when the acts of a third person intervenes btwn the Ds negligence and the Ps injury the causal relationship isn’t automatically severed

2.     liability turns on whether the intervening action is normal and foreseeable consequence of the situation created by the Ds negligence

3.     if the action is not foreseeable in the normal course of events, independent or far removed from Ds actions, it may be superseding event which breaks the casual nexus

4.     these are generally issues of fact

5.     the fact that the D cannot anticipate the precise manner in which an accident occurs or the exact harm to be created doesn’t dissolve him of liability as a matter of law where the general risk and character of the injuries are foreseeable

6.     Restatement: a person must foresee the normal consequences of his conduct but isn’t responsible for the negligent intervening acts of 3rd persons

7.     when a court decides that an intervening act cuts off liability that act is termed a superseding cause

8.     a person must foresee the normal consequences of his conduct but is not responsible for extraordinarily negligent intervening acts of third person

9.     D is generally not liable for acts of god

Watson v. Kentucky and Indian Bridge & RR Co., 1910
1.     Generally one isn’t liable for the intervening criminal acts of others.  This is b/c criminal acts are generally not foreseeable

2.     Intervening acts cuts off a Ds liability when it is unforeseeable, extraordinary and independent.  This is a factual determination

Fuller v. Preis, 1974
1.     suicide isn’t necessarily a superceding cause in precluding liable

2.     minority law: if the suicide was an irresistible impulse caused by the brain damage then the D is liable.  The suicide can still be an irresistible impulse even if it is preplanned

3.     majority law doesn’t allow recovery for an advanced planning of a suicide.  It must be shown to be an irresistible urge

McCoy v. American Suzuki Motor Corp., 1998
1.     Rescue Doctrine: allows an injured rescuer to sue the party which caused the danger requiring the rescue in the first place.  The rescue doctrine negates the Ps assumption of risk by rescuing the injured party so long as he doesn’t act rashly or recklessly

a.      Majority law

b.     Danger invites rescue.  We want to encourage good Samaritans.  It is foreseeable to the tortfeasor that one will come to the aid of one imperil b/c of the negligence of the D and therefore the D owes the rescuer a duty of care

2.     P must prove that:

a.      D breached a duty of care to the rescued person

b.     The peril or appearance of peril must be eminent

c.      The RPP would’ve thought there was peril

d.     Rescuer must have acted reasonably

3.     the rescue doctrine negates assumption of the risk

4.     the rescuer must show that the D proximately caused Ps injury

5.     Generally speaking when a D causes the danger he will be liable to someone who is trying to escape it

6.     the D is generally liable for a negligent act which aggravates a pre-existing condition in a P

7.     D is generally liable for a second injury caused by a weakened condition resulting from the first injury.  Ie P breaks his leg b/c of the negligent actions of D.  P then breaks his leg again b/c the leg was not as strong as it used to be.

8.     Dependent intervening cause: one which operates in response to or is a reaction the stimulus of a situation for which the actor has made himself responsible by his negligent conduct. (v independent intervening cause)

9.     normal intervening force: a normal consequence of a situation created by the actor’s negligent conduct.  This is based on hindsight but can be used w/ the foresight approach

3. Public Policy

            Kelly v. Gwinnell, 1984
1.     when negligent conduct does create such a risk setting off foreseeable consequences than the conduct is deemed the proximate cause of the injury

2.     a host who serves liquor to a guest is liable for that guests negligent operation of the car resulting in injuries so long as the cause of the negligence was intoxication – minority law

3.     does not conflict w/ no duty to act.  one does have a duty to act when they created the situation

4.     majority of jurisdictions only hold a host liable for serving a minor.  

5.     problem w/ minority law is when does it stop.  How are you to keep the drunk from driving and what do you have to do to avoid liability.  This implication on the social host is too far reaching.  A social host, unlike a bartender, may not recognize a guest is drunk and also may be drinking himself and also may not be the only one in control of serving alcohol and thus less likely to be able to control how much alcohol is consumed.

6.     when negligent conduct creates a risk and that risk sets off foreseeable consequences then the conduct creating the risk is the proximate cause of the injury

7.     in the vast majority of jurisdictions the view is that in the case of the ordinary able-bodied man it is the consumption of the alcohol, rather than the furnishing of the alcohol, which is the proximate cause of any subsequent occurrence

8.     the reason we do not hold the host liable is not b/c drunk driving accidents aren’t foreseeable but b/c of policy considerations.  The courts do not want to affect social activities in that manner.

9.     in the majority of jurisdictions licensed vendors are liable for injuries attributable to intoxicated persons

10.  some jurisdictions hold employers liable for their employees becoming intoxicated at social work events

Enright v Eli Lilly Co., 1991
1.     DES case

2.     one cannot be held liable for causation in fact of injuries to unborn children at the time that the negligent act occurred.

3.     the unborn child is too far removed so liability is cut off under legal causation

4.     Policy – holding a drug co. liable for damages to unborn children at the time the negligence occurred may be too far reaching and over deter drug co.s from manufacturing drugs and limit their availability to the public

5.     The drug co. is liable to the person who took the drug and an in-utero infant who is affected by the drug.

6.     it can be argued that the mother having a child knowing that her repro. system was messed up was an intervening act which served to cut off liability.

7.     this was a strict liability case and the court stated that proximate cause would extend further in strict liability then in negligence.

BY WAY OF SYNTHESIS

1. legal causation is a question of whether the Ds liability should be cut off when the Ds conduct was negligent and caused in fact the injury to P 

2. legal causation can be addressed at any point in the Ps prima facie case, but it is most often attributable to the causation element 

3. this is not an issue that is normally raised in negligence 

4. there is no rigid rule of legal causation. It is flexible and allows the court to do what is most just btwn these parties. 

5. courts use 1) hindsight/direct-causation approach or the foreseeability approach to determine legal causation. 

6. rules are designed to protect some person under some circumstances against some risks.  Rules aren’t designed to protect everyone against all things. 

7. if the court hold that the harm wasn’t legally caused by D then the court dismisses the case and grants SJ for the D 

4. Shifting Responsibility

1.     normally when a D has negligently created a risk of harm the failure of a third person to intervene even if they have a duty to do so will not affect the liability of the D if the harm occurs.

2.     in some cases liability can be shifted to the third person

a.      A takes home dynamite caps left out by B.  C sees the dynamite caps, knows what they are and takes them away from A.  C leaves the dynamite caps lying around and A finds them and becomes injured.  Liability shifted to C.

Chapter VIII  DUTY OF CARE

a.    D has no duty of care.  This means that the D is under no legal obligation toward the P to act w/ the care of a reasonable persona and is not liable even though his conduct falls short of that standard and the other in injured as a result

b.   In general the D owes a duty of care.  Two main questionable areas arise over whether D is liable to P for damages of a kind other than physical injury and when D is liable for injury resulting from omissions as opposed to affirmative conduct and also injuries to no existing person such as a fetus

1. Privity of Contract

        i.     Nonfeasance – there is only the promise and the breach.  Generally the only recovery in this circumstance is in contracts

1.     exceptions:

a.      common carrier, public utilities, one who forms a K using misrepresentation or fraud

      ii.     misfeasance – the D misperforms the contracts.  This can often give rise to a tort action.

    iii.     Election and gravamen – when one has a cause of action in tort and contracts then:

1.     either the P or the court decides which theory of action to use and disposes of the other one

Winterbottom v. Wright, 1842
1.     policy for limiting liability to privity of K – unless we confine the operation of such Ks to the parties who entered into them, the most absurd and outrageous consequences w/ no limit would ensue

2.     only those who entered into the K have a right of action

3.     Old law

MacPherson v. Buick Motor Co., 1916
1.     If the nature of a thins is such that it is reasonably certain to place life and limb in peril when negligently made and one know that the thing will be used by persons other than the purchaser, than  the manufacturer of the thing of danger has a duty to make it carefully.  He can be sued by any user of the product irregardless of a K.

2.     the danger need be probable, not merely possible

3.     this is liability of a manufacturer.  If the danger is foreseeable, then he is liable.  The danger b/c of negligence and the danger to the particular P must both be foreseen

4.     the more probable the danger, the greater need of caution

5.     expands the rule of the former case

HR Moch Co. v Rensselaer Water Co., 1928
1.     fire and water case

2.     utility company owed no duty of care – majority law

Clagett v. Dacy, 1980
1.     an attorney may be liable for damages caused by his negligence to any person intended to be benefited by his performance irrespective of any lack of privity of K btwn the attorney and the party to be benefited.

2. Failure to Act

            Hegel v Langsam, 1971
1.     the university has no duty to baby-sit its students.  The university is not liable for a student falling into the wrong crowd.  It has no duty to act to prevent or remove a student from a bad group of people

2.     if the university promises to protect the child then there is a K and the cause of action is in K

3.     a university does not owe its minor students a duty to regulate that minor’s social activities

4.     tort law does not require even a professional to come to the aid of anyone.  Professional codes of ethics may require a duty to act, but there is no duty to act in tort law (so long as the person isn’t on duty)

a.      exception: generally common carriers, innkeepers and public utilities are liable for failure to render service

b.     a professional has a duty to act when he is on duty but this is a contractual duty that arises through his employment, it is not a tort duty.

5.     Volunteer Production Act: this limits the liability of volunteers as long as they are 1) acting in the scope of their responsibility for a nonprofit or gov’t entity at the time of the act or omission, 2) properly licensed, certified or authorized to perform the activity causing harm by the State where the injury occurred, 3) not acting w/ intent to commit harm or criminal negligence, and 4) not driving a vehicle that the state re3quires a license or insurance to operate

a.      The act absolves volunteers from punitive damages unless the commit a harm that constitutes criminal conduct

b.     The act limits a volunteer’s livability for noneconomic loss to that which is proportional to the volunteers’ responsibility for the harm

c.      The policy is to encourage volunteers

LS Ayres & Co. v Hicks, 1942
1.     there is no general duty to rescue a person who is in peril

a.      Exceptions:

b.     The D controls the instrumentality causing the injury

c.      Special relationship btwn P and D or D and 3d party 
(a duty arises btwn a D and 3d person when the D has a special relationship to the 3d party that gives him power over that persons actions.  In that circumstance he has control to prevent the 3d person from harming a P)

d.     D causes the situation from which P needs rescuing

e.      D assumes the responsibility to act thereby increasing the risk or harm or reliance by P to her detriment

2.     the relationship btwn the parties may give rise to a duty to act

a.      damages can only be recovered for that portion of the harm that resulted b/c of a failure to act, not for the entire harm

3.     when one is injured as to render him helpless by the instrumentality under the control of another then that person has a duty to act

a.      this duty does not depend on the party in control being negligent

4.     there may be a duty to act when the person in peril when the one proceeded against is a master or invitor, or when the injury resulted from use of an instrumentality under the control of the D.  This obligation may exist even thought the accident was caused through the negligence of the P or a 3d party and was not the result of any negligence of the D.

5.     a duty to act arises when

a.      there is a special relationship btwn P and d

b.     D causes the situation from which P needs rescuing – this is irregardless of Ds negligence

c.      D assumes the responsibility to act and increases the risk of harm or reliance by P to her detriment

                                                                        i.     P is drowning.  D tells a passerby, don’t worry I’ll save her.  D walks off and P drowns.  D may have increased the risk of harm b/c the passerbyer left and may have stopped to help were it not for Ds affirmative act.  D is now liable.

6.     an employer has a duty to act only when the employee is evidently unable to look after himself.

7.     relationships that have given rise to a duty to act:

a.      common carrier/passenger; innkeeper/guest; legal custodian/charge; jailor/prisoner; teacher/pupil; occupier/entrant; husband/wife; parent/child; negligent D/P; D creates a dangerous situation/people in harms way; D assumes a responsibility to act/P relied upon it to their detriment; Ds omission/P (ie: dad left children alone w/ mentally ill mom and she killed the children; police failed to warn P who they promised to warn that a prisoner was released who shot and killed them)

b.     when there is a duty to act statutes are often available to limit the actor’s liability

JS and MS v. RTH, 1998
1.     Foreseeablity may give rise to a duty to act

a.      Courts must take into account the nature of the harm, the foreseeability and severity of the harm, the opportunity to prevent the harm, the relationships among the parties etc in determining if there was a duty to act.

b.     One may be deemed to have knowledge of the harm if there is an actual awareness of the risk or if the person is in a position to discover the risk of the harm

2.     in negligence it has often been said that a failure to take precaution that cost less than the damage wrought by the harm is negligent.  When D actions are relatively easy to correct and the harm sought to be prevented is serious a duty is normally imposed.

3.     proximate causation is that combination of logic, common sense, justice, policy and precedent that fixes a point in the chain of events, some foreseeable and some unforeseeable, beyond which the law will bar recovery

4.     when one knows of a danger and that danger is prevent able ones lack of affirmative e action can be said to be the proximate cause of the resulting injury

5.     when a spouse has actual knowledge or a reason to know of the likelihood of the spouse engaging in specially abusive behavior, a spouse has a duty of care to take reasonable steps to prevent or warn of the harm.  One who does not act is considered the proximate cause of the resulting injury.

6.     the spouse’s duty is not to prevent the harm; she just has a duty to act

7.     Pure Economic Harm: generally there is no recovery in torts for pure economic harm

8.     when there is a duty to act the duty is to act as the reasonable person would act under the same or similar circumstances

Tarasoff v Regents of University of California, 1976
1.     generally there is no duty to act, to control the conduct of another, to warn one endangered 

2.     some jurisdictions hold that the single relationship of a doctor to his patient is sufficient to support the duty to exercise reasonable care to protect others against dangers emanating from the patient’s illness

3.     a therapist who believes that a patient poses a serious danger to others bears a duty to exercise reasonable care to protect the foreseeable victim of that danger

a.      the risk of unnecessary warnings is better than not warning on valid threats

4.     other jurisdictions have held it is a tort to reveal patient-therapist communications

3. Pure Economic Loss

1.     if harm is pure economic loss the courts like to limit liability

2.     pure economic loss arises when a person suffers pecuniary loss not consequent upon injury to his person or property.  There are two categories

a.      negligent misrepresentation or misstatement causing economic loss

b.     negligent acts causing economic loss

            State of LA Ex Rel Guste v M/V Testbank, 1985
1.   majority law: one cannot recover for economic loss absent physical damage to a proprietary interest

2.   policy: denying recovery for pure economic loss is a pragmatic limitation on the doctrine of foreseeability that is workable and useful.

4. Mental Disturbance and Resulting Injury

            Daley v LaCroix, 1970
1.   majority law: absent and showing of physical impact, one cannot recover for emotional damages

                                                              i.     One cannot recover for fright alone

2.   majority: in the absence of a physical impact (the P was never touched), P can recover for pure emotional damages when it physically manifests itself

                                                              i.     want to limit problems of proof

3.   physical manifestation test – P may recover for a definite and objective physical injuries which occurred as a result of emotional distress caused by Ds negligent conduct in the absence of physical impact – majority law

4.   one can only recover for emotional damages that are in the normal realm.  There is no egg shell skull P rule

            Think v LaChusa, 1989
1.   Bystander recovery

                                                              i.     P must be near the scene of the accident

                                                            ii.     The shock must result from a direct emotional impact form the sensory and contemporaneous observance of the accident as contrasted w/ learning of the accident from others after its occurrence

                                                          iii.     The P and victim must be closely related

2.   damages to a direct victim are not limited like those to a bystander

                                                              i.     a direct victim is a person whose emotional distress is a reasonable foreseeable consequence of the conduct of the D

3.   courts limit liability for emotional distress of witnesses to avoid limitless liability

4.   the negligent actor bears some responsibility for the effect of his conduct beyond those who suffered physical injury

5. Unborn Children

            Endresz v Friedberg, 1969
a.      a wrongful death action may not be maintained for the death of an unborn child – minority law

b.     one can recover for physical or mental defects if injured in-utero through the negligence of a 3d party; but one may not recover if injured in-utero and was thus deprived of life all together

c.      this line must be drawn even though it means that a baby that takes one breath of air can recover and one who doesn’t die will not recover

d.     minority law: you cannot recover for injuries sustained to a featus that results in a stillborn child

e.      majority law: one can bring a cause of action for all injuries sustained in utero
            Procanik by Procanik v Cillo, 1984
a.      wrongful life/birth claim – a cause of action of parents and children when negligent treatment deprives parents of the option to terminate a pregnancy to avoid the birth of a defective child

b.     an infant P recover for the extraordinary medical expenses attributable to his affliction but not for his emotional distress resulting from an impaired childhood

c.      wrongful life claim is that the doctor wrongfully deprived his mother of info that would’ve prevented his birth

d.     parents or children may recover under these claims for the extraordinary medical expenses incurred during infancy and the child may recover for medical expenses incurred during majority

e.      one cannot recovery for pain and suffering for a diminished childhood – the court doesn’t want to hold that impaired life is worse than no life

f.       one may also recovery when a pregnancy results from the tortious action of the D

                                                    i.     lack of informed consent

                                                  ii.     negligent sterilization operation

g.      the minority of jurisdictions allow a wrongful life claim; majority of jurisdictions doesn’t allow wrongful life claims

h.      majority of jurisdictions allow wrongful birth claims

i.       minority jurisdictions allow recovery for emotional distress

Chapter XII – Defenses

1. Plaintiff’s Conduct

(A) Contributory Negligence

            Butterfield v Forrester, 1809
a.      one person being of fault will not dispense w/ another’s using ordinary care for himself.  If the P is negligent then he cannot recovery b/c the D was also negligent.  If it were not for the Ps negligence the accident wouldn’t have happened.

b.     Under contributory negligence if the P is negligent then the P cannot recover at all – this is true irregardless of if the P is 1% negligent and the D is 99% negligent

                                                    i.     P is denied recovery as punishment for his misconduct

                                                  ii.     P is required to come into court w/ clean hands – he should not have contributed to his own injury

                                                iii.     To encourage optimal care by both parties

                                                iv.     Ps actions are an intervening cause which serves to cut off the Ds liability

c.      Last Clear Chance Doctrine: allows the P to recovery despite contributory negligence if the D has the last clear opportunity to avoid the accident and the P at that point had no way to avoid the accident.  This is an exception to the contributory negligence defense

d.     In order to offset the harshness of the contributory negligence rule the courts have:

                                                    i.     Placed the burden of proving contributory negligence on the D

                                                  ii.     The courts almost always allow a jury to determine if P was contributory negligent

                                                iii.     The Ps negligence must have been a cause in fact of his injury

                                                iv.     Courts have limited the Ps negligence under proximate cause

e.      Contributory negligence isn’t a defense to intentional torts

f.       Generally speaking contributory negligence isn’t a defense to wanton and willful or reckless acts

g.      Generally contributory negligence is a defense to negligence per se

                                                    i.     If the statute is designed to protect the P then contributory negligence isn’t a defense (ie. Child labor laws)

            Davies v. Mann, 1842
a.      Last clear chance doctrine – see above

b.     If the D had the opportunity to avoid the accident after the opportunity was no longer available to the P, the D is the one who should bear the loss

(B) Comparative Negligence

            McIntyre v. Balentine, 1992
a.      Comparative fault

                                                                        i.     Pure comparative negligence – damages are reduced in proportion to the percentage of negligence attributed to him

                                                                      ii.     Modified comparative negligence:

1.     P not as great as – Ps damages is reduced by the percentage of fault attributable to the P so long as the Ps fault is not as great as the Ds.  49% rule.

2.     P not greater than – Ps recovery is reduced by the percentage of fault attributable to the P as long as the Ps fault is not greater than the fault of the Ds.  50% rule

                                                                    iii.     The P damages are reduced by the amount of negligence attributable to the P.  If the P is more negligent than the D then recovery is completely barred.

                                                                    iv.     In cases w/ multiple tortfeasors, P will be entitled to recover so long as Ps fault is less than the combined fault of all tortfeasors

                                                                      v.     some comparative fault jurisdictions have also eliminated joint and several liability and/or last clear chance doctrine

                                                                    vi.     the burden of proof is on the D – must establish that P was negligent and the Ps negligence was the proximate cause of the injury

(C) Assumption of the Risk

            Rush v Commercial Realty Co., 1929
1.     assumption of the risk is similar to the defense of consent in intentional torts

2.     assumption of the risk requires actual knowledge of the particular risk (subjective), appreciation of the magnitude of the risk which actually occured, and voluntary encountering of the risk

3.     assumption of the risk v contributory negligence

a.      assumption of the risk is venturous whereas contributory negligence is carelessness

b.     assumption of the risk involves a subjectively known risk whereas contributory negligence the P may not have known about a risk but if he’d exercised due care he would’ve

4.     D must show that P knew of the risk, circumstantial evidence may be adequate

5.     assumption of the risk completely bars the P from recovery; it is very difficult to prove

            Blackburn v Dorta, 1977
1.     primary assumption of the risk is when the D was not negligent b/c he owed the P no duty of care

2.     secondary assumption of the risk is an affirmative defense once the P has established his prima facie case

a.      pure/strict assumption of the risk – the action was reasonable but still bars recovery

                                                                        i.     running into a burning building to save your child

b.     qualified assumption of the risk – unreasonable action

                                                                        i.     running into a burning building to save your hat

                                                                      ii.     really the same as comparative negligent.  It is a failure to exercise due care

3.     assumption of the risk is unpopular b/c it can be used to totally bar recovery of the reasonable P

4.     in comparative fault jurisdictions the majority of jurisdictions have merged assumption of the risk and comparative negligence

a.      Restatement – conduct of a P who is actually aware of risk and voluntarily encounters it is evaluated under comparative negligence standard

5.     generally speaking the Ps failure to take advance precaution against extent of injury should be taken into account when assigning percentage of fault

2. Statute of Limitations and Repose

            Teeters v Currey, 1974
1.       the statute of limitation is a complete bar to recovery

2.       statute of limitations varies from state to state but generally it is for 2-3 years

3.       does the statute of limitations begin to run from the date of the injury or from the date of discovery?

                                                              i.     When does accrue begin?

4.       old law is that it accrues when the negligent act occurred irregardless of discovery of the problem even if one couldn’t have discovered the problem

5.       some jurisdictions hold that the statute doesn’t begin to run until the course of treatment is complete – continuing tort

6.       discovery doctrine – the statute doesn’t begin to run until the negligent injury is or should’ve been discovered – the majority of jurisdictions apply this doctrine to all malpractice cases and many jurisdictions have extended it to any action based on latent injury

7.       time of occurrence – the statute begins to run when the D commits the wrongful act – minority law

8.       statutes will have a tolling provision which stops the running of the statute of limitations.  This can be until a minor reaches majority or for one who is legally insane

9.       statute of limitation limits the time during which a cause of action can be brought

10.    a statute of repose limits potential liability by limiting the time during which a cause of action can arise.  The cause of action must be discovered during this time limit, but a cause of action can be filed at a later date.

3. Immunities

1.   available in intentional and negligent torts

2.   privilege avoids liability for tortious conduct only under a particular circumstance and b/c those circumstances make it just and reasonable that the liability should not be impose

3.   immunity avoids liability in tort under all circumstances based on the Ds status irregardless of the situation

4.   current trend is toward absolving immunities

(A) Families

            Freeche v. Freeche, 1972
1.       the majority of jurisdictions have abandoned interspousal immunity

                                                    i.     policy

1.     traditionally marriage voided a wife of all rights

2.     to maintain the peace in the family

3.     there is adequate remedies available under divorce and criminal laws

4.     prevent collusion and fraud

2.       in the minority of jurisdictions that still have interspousal immunity it is limited

                                                    i.     can sue following a divorce for claims that occurred prior to the divorce

                                                  ii.     can sue for torts occurring prior to the marriage

                                                iii.     can sue for intentional torts

            Renko v. McLean, 1997
1.       parent-child tort immunity

                                                    i.     abandoned when the child has suffered a cruel or malicious conduct at the hand of the parent

                                                  ii.     abandoned when the child is a business partner of the child

2.       the majority of jurisdictions have abandoned parental immunity

3.       other jurisdictions have partially abrogated immunity

                                                    i.     when the action was intentional or willful and wanton

                                                  ii.     relation has been terminate by death

                                                iii.     action if for the wrongful death of the other parent

                                                iv.     when D is in loco perentis
                                                  v.     when the child is legally emancipated

                                                vi.     the case is an car accident

4.       it is not just to deny a family member recovery under a parent’s auto insurance b/c of parent-child immunity

5.       when immunity is abandoned the court has to determine what duty of care the previously immune party owes the P

6.       most jurisdictions have held that parent-child immunity is reciprocal

(B) Charities

            Abernathy v Sisters of St. Mary’s, 1969
1.       immunity of a charitable institutions

                                                    i.     wanted to encourage charities and not prevent their functions in society b/c of liability risks and costs

                                                  ii.     no longer a valid argument b/c of their size, tax cuts, profits and liability insurance

2.       the majority of jurisdictions have abandoned immunity of charitable institutions but many of these jurisdictions have statutes that protect the charity in the extend of the suit

3.       in the minority of jurisdiction which retain immunity they have limited liability when:

                                                    i.     the charity is a hospital and/or

                                                  ii.     only recipients of benefits can’t sue and/or

                                                iii.     abolishing immunity to the extent that it is covered by liability insurance or judgment can be satisfied by nontrust fund assets

(C) Employer Immunity

1.     Worker Compensation statues in effect in all jurisdictions proved that employees may recover from their employers for work-related injuries w/o having to show any fault on the part of the employer

2.     this provides an alternative remedy and thus confer immunity from tort liability on the employer

(D) State and Local Governments

            Ayala v Philadelphia Board of Public Education
1.     government immunity – one needs consent to be able to sue the gov’t

                                                          i.     policy: gov’t lacks funds to pay for liability; gov’t functions would be curtailed b/c of liability; one can’t be sued under the very laws it makes; 

2.     municipal corporations – often if the entity is engaged in a private or proprietary function than it could be sued and if it was engaged in a governmental function than one needs permission to sue

3.     some jurisdiction have held that the purchasing of liability insurance waived immunity

4.     jurisdictions are beginning to abrogate liability

5.     almost all states reserve partial immunity and also have procedural rules that govern state law suits

            Riss v New York, 1968
1.     police do not owe a duty of care to protect citizens

2.     this is a failure to act and tort law generally does not require one to act

            DeLong v Erie County, 1982
1.     the purpose of 911 is to assist in the delivery of police services to the community

2.     in a case where the police have undertaken the responsibility to protect others but are negligent in providing that protection, they are liable

                                                          i.     this is analogous to assuming the responsibility to the Ps detriment in which case a D is liable in tort law

                                                        ii.     likewise it must be shown that the damages resulted from this negligent behavior and the police are only liable for the damages resulting from this negligent behavior

3.     many states hold the gov’t immune for discretionary functions but have eliminated it for ministerial acts

                                                          i.     discretionary function are those where the gov’t is acting to establish policy

                                                        ii.     ministerial acts are those that implement or effectuate the policies

(E) The United States

            Deuser v. Vecera, 1998
1.     consent to be sued is normally provided through congressional bills

(F) Public Officers

1.       public officers are subject to personal liability for tortious conduct committed in the course of their official duties unless the officer is protected under the common law doctrine of law official immunity

2.       immune if they are acting w/in their office duties even if they acted in bad faith

3.       president is immune w/in the scope of his office

Chapter VII – Joint Tortfeasors

1. Liability and Joinder of Defendants

            Bierczynski v. Rogers, 1968
a.      one who is involve in drag racing does so at their own peril and are liable for injury or damage sustained by a 3d person irregardless of which of the cars directly inflicted the damage

b.     the law treats them as acting in concert

c.      joint and several liability – that each of several tortfeasors is jointly liable w/ the others for the amount of the judgment against them and that each is also individually liable for the full amount

                                                          i.     may be imposed if the Ds were acting in concert

                                                        ii.     may be imposed if the D fail to perform a common duty to the P – an employer being jointly liable for acts of his employee

                                                      iii.     may be imposed if the Ds acted independently to cause an indivisible harm

            Coney v. JLC Indudustries, 1983
1.     joint and several liability allows the P to recover from one D or all

2.     majority of comparative fault jurisdictions retain joint and several liability 

3.     policy arguments

                                                          i.     the mere fact this it may be possible to assign some percentage of fault to another negligent D doesn’t change the fact that the Ds action was the proximate cause of the entire injury

                                                        ii.     P can recover for his injuries even when one D can’t pay for them

                                                      iii.     A D being negligent to another is tortious whereas a P negligently not protecting himself isn’t tortious

                                                       iv.     Provides adequate compensation to P

4.     joint liability – both tortfeasors are liable together

5.     several liability – each tortfeasor is liable for the full amount

            Bartlett v. New Mexico Welding Supply Co., 1982
1.     held that joint and several liability should not be retained

                                                          i.     not fair to hold a D liable for 100% of the damages when he caused less than 100% of the damages

2.     courts are holding that defendants should also have there damages apportioned according to percentage of fault

2. Satisfaction and Release

            Bundt v Embro, 1965
1.     a full satisfaction of the claim (full recovery) of one of the joint tortfeasors serves to discharge the other Ds to prevent recovery of more than 100% of the damages

2.     partial payment reduces the damages owed by other tortfeasors dollar for dollar

