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Tenants in Common: 
· General Rule: Separate but undivided interests in the property; the interest of each is descendible and may be conveyed by deed or will. No survivorship rights between tenants in common.
· Partition: Action of partition is available to any joint tenant or tenant in common; it is unavailable to tenants by the entirety.
· By Sale: sell and divide proceeds
· In kind: divide land (favored by this jurisdiction
· Last resort; judicial interference with property rights is disfavored.
· Delfino v. Vealencis: 
· Facts: Delfinos (P) and Vealencis (D) own as tenants in common real property which consists of 20.5 acres. Ps own 99/144 interest. D owns 45/144 interest. D occupies the dwelling and a portion of the land, from which she operates a rubbish and garbage removal business P brings action seeking partition by sale. D moves for judgment in kind partition.
· Statute: Court is no longer required to order partition in kind; only when two conditions are satisfied: (1) physical attributes of land are such that a partition in kind is impracticable or inequitable (2) interests of the owners would be better promoted by a partition by sale.
· Holding: Partition in kind clearly practicable under circumstances of this case. Since property in this case may be physically divided and since interests of all owners will be better promoted if a partition in kind is ordered, we conclude that the trial court erred in holding a partition by sale. 
· Fact-specific inquiry; ties into equitable nature of court’s decision
· Owelty: Equality as achieved by a compensatory sum of money given after an exchange of parcels of land having different values or after an unequal partition of real property.
· Ex: Helen owed $26,000 in owelty, because the court values the lots in relation to her right to own business and operate on land, not on $200,000 actual value.
· Meets and Bounds Descriptions: a legal description for subdividing land written into words. Does not create separate interests that don’t already exist:
· Ex: Helen has undivided 45/X share of whole; doesn’t have right to divide. Cannot convey Meets and Bounds description to Superior Refuse Company
· Sharing the Benefits and Burdens of Co-Ownership: 
· Concurrent owners might enter into agreement concerning rights and duties with respect to use, maintenance, and improvement of property. These matters would then be governed by law of contracts. 
· Spiller v. Mackereth: 
· Facts: Spiller and Mackereth own building downtown as tenants in common. When lessee vacated, Spiller entered and began using structure as warehouse. Mackereth wrote letter demanding that Spiller either vacate half of building or pay half of rental value. When Spiller did neither, she brought suit.
· Holding: As long as Spiller did not deny access to cotenants, any activity of possession and occupancy of building was consistent with rights of ownership. No evidence of ouster.
· Ouster:
· In absence of agreement to pay rent or ouster, a cotenant in possession is not liable to his cotenants for value of his use and occupation of property.
· Two types:
· Adverse Possession Based:
· Claim of absolute ownership; would be similar to traditional adverse possession (“generally treating the land as if it owned in fee for the statutory pd.”)
· Denial of cotenancy relat’ship by occupying tenant
· Liability for Rent:
· Occupying cotenant refuses a demand of the others to be allowed into use and enjoyment of land
· No denial of cotenancy required
· Accounting for Benefits, Recovering Costs:
· Risks and Profits: A cotenant who collects from third parties rents and other payments must account to cotenants for amounts received. Based on actual receipts, not fair market value.
· Taxes, Mortgage Payments, Other Charges: A cotenant paying more than his share generally has right to contribution, at least up to the amount of the value of their share in the property.
· Repairs and Improvements: 
· Necessary Repairs: No affirmative right to contribution
· Other expenditures: No right to contribution; in case of partition, improved portion or proceeds awarded to improving cotenant
· Alternative remedy: divide property but order payment (owelty) from noncontributing cotenants to improver in amount equal to enhanced value.
· Improver bares full “downside” or “upside” risk when improve decreases or increases value below or beyond cost.

Joint Tenants:
· General Rules:
· Have the right of survivorship; regarded as single owner and each tenant is seised per my et per tout (by the share of moiety and by the whole). 
· Each owns equal, undivided whole of property: when one tenant dies, nothing passes.
· Four unities essential to joint tenancy; if four unities exist at time of joint tenancy but are later severed, transfers to tenancy at common. 
· Time: interest of each must be acquired/vest simultaneously
· Title: all joint tenants must acquire title by same instrument or by joint adverse possession; can never arise by intestate succession or act of law
· Interest: each has equal, undivided shares and identical interests measured by duration
· Possession: each has right to possession of whole; one can voluntarily give exclusive possess. to other joint tenant
· Joint tenants can bring action for judicial partition.
· Presumptions: Presumption of favoring joint tenancy has been abolished in all states; usually statute declares that providing a grant to two or more persons creates tenancy in common unless expressly declared.
· Avoidance of Probate: Probate is the judicial supervision of the administration of the decedent’s property. Joint tenancy avoids probate, because no interest passes at death.
· Important consequences for creditors; Congress has written tax law around this to tax share of estate upon death.
· Unequal Shares: At common law, joint tenants must have equal shares. Today, if A and B take title as joint tenants and A furnishes 1/3 of purchase price and B 2/3 of purchase price, a joint tenancy is created and if property sold, court will divide proceeds according to their intent.
· Severance: Refers to destruction of one of the four unities.
· Joint tenancy becomes tenancy in common; can be severed by either tenant
· Joint tenants & tenants in common may bring action for partition. 
· Riddle v. Harmon: 
· Facts: Riddles purchased parcel of real estate taking title as joint tenants. Several months before death, Mrs. Riddle retained attorney to plan estate, who created grant deed whereby Mrs. Riddle granted herself an undivided one-half interest in property. Document also provided that “The purpose of this grant deed is to terminate those joint tenancies formerly existing between Grantor and husband.”
· Common Law: “Two-to-transfer” notion; in order to complete transfer, necessary that feoffer completely relinquish possession of land to feoffee.
· Holding: Discard archaic rule that one cannot enfeoff oneself. One joint tenant may unilaterally sever the joint tenancy without the use of an intermediary device.
· Court disposes of necessity for a strawman (typically used in creation of joint tenancies; transfer to third person who transfers back to tenants, creating necessary unities)
· Joint Tenancy and Death: 
· Simultaneous death creates ½ interest distributed to A and B equally.
· Murder severs joint tenancy and converts to tenancy in common; killer loses right of survivorship in decedent’s share.
· Harms v. Sprague: 
· Facts: P (W. Harms) and brother J. Harms took title to real estate. Charles Sprague entered into agreement to purchase house in same town whereby J. Harms co-signed on note and gave mortgage on his interest in joint tenancy property. J. Harms died and devised entire estate to Charles Sprague.
· Holding: Joint tenancy is not severed when one joint tenant executes a mortgage on his interest in property, since unity of title has been preserved. Mortgage executed does not survive as lien on P’s prop. 
· Mortgage Basics:
· Loan secured by real property: typically, arrangement consists of (a) promissory note and (b) mortgage (names prop. as collateral for land)
· “Lien” theory: mortgage = security device; gives mortgagee (lender) rights to property if mortgagor breaches
· No title passes
· Unities are preserved—no severance/tenancy in common
· Right of survivorship is preserved
· “Title” theory: legal title actually passes to mortgagee at time of mortgage; mortgagee retains title until debt is paid.
· Joint Tenancy Bank Accounts: 
· Joint bank account is used by depositors with different intentions for a variety of purposes:
· True Joint Tenancy Bank Account: O may intent to make a present gift to A of ½ of sum deposited in addition to survivorship rights to whole sum of deposit
· Payable on Death Bank Account: O may intend to make a gift to A only of survivorship rights (not permitted in some jurisdictions b/c not signed according to Statute of Wills requirements)
· Convenience Bank Account: O may intend that A only have power to draw on account to pay O’s bills and not have survivorship rights.
· Bank is safe in paying all money on deposit to any joint tenant or survivor with little risk b/c account is an all-purpose account inviting litigation to establish true intention of depositor.

Tenancy by Entirety: 
· General Rules:
· Created only in husband and wife; four unities required plus marriage; surviving tenant has right of ownership. 
· Neither husband nor wife can defeat right of survivorship of other by conveyance of moiety to third party unless done together.
· Divorce terminates tenancy, because terminates marriage.
· Neither can defeat right of survivorship; neither have partition right.
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