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Term of Years:
· An estate that lasts for some fixed period of time or for a period that results in fixing calendar dates for beginning an ending, once the term is created or becomes possessory. 
· Must be a fixed period.
· Can be terminable earlier upon the happening of some event or condition. 
· No notice of termination necessary to bring estate to end.
· Common Law: no limit on number of years permitted
· US: some states limit duration
· Death of landlord has no effect.

The Periodic Tenancy:
· A lease for a period of some fixed duration that continues for succeeding periods until either the landlord or tenant gives notice of termination.
· Common Law: ½ yr notice required to terminate year-to-year tenancy; any period less than year required notice given equal to the length of the period but not to exceed six months. Notice must terminate tenancy on final day of period, not in middle.
· US: many states shortened length of notice and have permitted month-to-month tenancies to be terminated following 30 days notice.
· Death of landlord has no effect.

The Tenancy at Will: 
· Tenancy of no fixed period that endures so long as both landlord and tenant desire. If lease provides that it can be terminated by one party, it is necessarily at the will of the other as well.
· Modern statutes require period of notice in order for termination.
· Affected by death of landlord.
· Garner v. Gerrish: 
· Facts: Donovan owned house and leased it to Gerrish. Lease stated that it shall continue “for and during the term of quiet enjoyment from the first day of May, 1977.” Gerrish moved into house and continued to reside there until Donovan died. Garner served Gerrish with notice to quit premises. Gerrish refused.
· Common Law: “When the lease is made to have and to hold at the will of the lessee, this must also be at the will of the lessor.”
· Restatement: Granting tenant alone the right to terminate at will should be converted into life tenancy terminable at will of tenant.
· Holding: Court adopts Restatement approach and holds that lease will terminate, at latest, upon death of lessee, because lease unambiguously grants tenant right to terminate and doesn’t reserve similar right to landlord.
· Roots in livery in seisin (again; required for life estate; if none, tenancy at will)
· Numerus Clauses Doctrine: Courts have typically asked which common law box best matches grantor’s intentions. It’s beneficial to have four forms of leasehold estates: term of years, periodic tenancy, tenancy at will, tenancy at suffrage (holdover), because it makes using the system of property rights more effective.

Tenancy at Sufferance: Holdovers
· Arises when a tenant remains in possession (holds over) after termination of the tenancy.
· Common law rules give the landlord two options: (1) eviction (plus damages), (2) consent (express or implied) to the creation of a new tenancy.
· Crechale & Polles v. Smith: 
· Fact: Appellant, Crechale & Polles entered into 5 year leas with Smith. Smith informed Crechale that the new building which he planned to occupy would not be complete until a month or two after lease expired and asked for extension. Crechale refused to sign document but gave oral assurance. Also cashed one rent check on extended month. Refused to cash final check. Crechale’s attorney then wrote Smith saying he was treating this as renewal of lease for five years.
· Common Law: A tenancy from year to year is created by the tenant’s holding over and continued payment of rent gives landlord option of treating as trespasser or as tenant.
· US Law: When tenant continues in possession after termination of lease, landlord has option to evict, treat him as trespasser, or hold over. 
· Holding: Once a landlord elects to treat a tenant as trespasser and refuses to extend the lease on a month-to-month basis, but fails to pursue his remedy of ejectment and accept monthly checks, he in effect agrees to an extension.

· Periodic Tenancy Terms:
· Holding over usually gives rise to periodic tenancy. As to length or basis of term:
· Most jurisdictions: 
· Calculated on basis of rent in original lease; or
· Length of original term or period.
· Maximum length in each case is limited to one year.
· Restatement: holding over results in periodic tenancy measured by way rent is computed up to one year.
· Many states have adopted legislation:
· Some specify length of holdover
· Others convert into tenancy at will
· Others provide that landlords may demand double rent
· Tenancy usually subject to same conditions in original lease unless otherwise agreed upon.
· Damages: 
· Common Law: fair rental value of lease premises plus special damages; rent reserved in original lease is usually regarded as good evidence of fair rental value

· Incoming Tenant Rights:
· Common Law: incoming tenant with right to possession has right to evict a holdover tenant and recover damages. 
· Restatement: extends to incoming tenant a right, like landlord’s, to hold a holdover tenant to a new tenancy.

The Lease: 
· A lease is a conveyance that creates property rights and gives rise to the landlord-tenant relationship that carries certain incidents:
· Rights, duties, liabilities, remedies
· Courts commonly rely on contract principles to reshape law of leases:
· Covenants mutually dependent such that material breach excuses performance?
· If lease premises are destroyed, is tenant still liable for rent?
· Landlord mitigate damages?
· Warranty of quality (habitability or fit for purpose) implied?
· An arrangement that resembles a lease might nevertheless by courts as something else. Factors/considerations that are determinative:
· Intention of parties, number of restrictions of use, exclusivity of possession, degree of control retained by granting party, presence or absence of incidental services
· Statute of Frauds: Leases for more than one year must be in writing. All but a few jurisdictions permit oral lease. Some say oral leases create periodic tenancies not subject to statute.
· Bargaining Power and Contracts of Adhesion: 
· Innocent: Seller might just be trying to avoid costs of negotiating and drafting separate agreement
· Sinister: seller refuses to dicker separately with each purchaser because buyer has no choice but to accept

Delivery of Possession
· English Rule: 
· Implies a covenant requiring lessor to put lessee in possession. 
· Cts do not extend period beyond the day when lessee’s term begins. If after that day, stranger trespasses upon property and wrongfully obtains, remedy is against stranger.
· American Rule: 
· Recognizes lessee’s legal right to possession, but implies not such duty upon lessor as against wrongdoers.
· Restatement Rule: tenant may terminate lease and sue for damages
· If third party is in possession of only a part of premises, tenant may take possession of remainder with appropriate abatement in rent and damages
· If tenant’s entry into possession is delayed beyond the date on which the term was to begin, he is not obligated to pay for rent for the portion of the term during which he was kept out of possession and may collect for damages.
· Hannan v. Dusch:
· Facts: Hanna alleges that Dusch had leased certain real estate for term of 15 years, but D failed to let P enter and take possession and allowed tenant/tenants to remain on property who occupied a portion and refused to oust or compel removal.
· Holding: Under American Rule, where new tenant fails to obtain possession, remedy is against wrongdoer and not landlord, because landlord has not covenanted against wrongful acts of another and should not be responsible for such a tort unless contracted.


Subleases and Assignment:
· Sublease: Transaction whereby a tenant grants an interest in the leased premises less than his own, or reserves himself a reversionary interest in the term.
· No privity of contract, therefore no liability on covenant to pay rent.
· Assignment: Conveys the whole term, leaving no interest no reversionary interest in the term.
· Privity of contract, therefore defendant liable directly and primarily for amount of judgment.
· Privity of Contract v. Privity of Estate:
· Privity of Contract: In contract itself. Can go after rent.
· Privity of Estate: Rights are part of property ownership interest. Can go after rent.
· Third Party Beneficiary (Restatement):
· At time of transfer of interest in leased property, transferor may exact promise from transferee that he will perform promises in the lease which were made by transferor.
· If so, and holder of benefits of promises made by transferor acquires enforcement rights as third party, then transferee is also in privity of contract with such third party beneficiary and subsequent transfer will not affect privity of contract.
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· Contract Interpretation (Williston): Technical terms or words of art will be given their technical meaning unless the context, or local usage, shows a contrary intention
· Ernst v. Conditt: 
· Facts: Ernsts leased land to Rogers for term of one year and seven days. Rogers constructed racetrack and enclosed premises with fence. Also constructed other improvements. Lease stipulated that “Lessee shall have no right to assign or sublet the leased premises without prior written approval. Lessee is still liable…including covenant to pay rent…” Rogers negotiaged with Conditt for sale of business. New lease stated that “Lessor hereby consents to subletting of premises to Conditt, but upon the express condition and understanding that the original Lesseee, Rogers, will remain personally liable for the faithful performance of all terms and conditions of the original lease and of this amendment of the original lease. Conditt abandoned property. Ernsts sued for recovery of lease plus sum necessary for removal.
· Common Law: If instrument transfers lessee’s estate for entire remainder of term, it is an assignment regardless of intention. If instrument transfers lessee’s estate for less than entire term, it is a sublease regardless of intention.
· Modern Rule: In construing deeds and other written instruments, ascertain intention of parties.
· Holding: Under modern rule, agreement between Rogers and defendant is an assignment. Use of word “sublet” is not conclusive. 
Defaulting Tenants:
· Berg v. Wiley: 
· Facts: Wiley let land to Berg for restaurant. Lease provided 5 year term and specified that tenant agreed to bear all costs for repairs/remodeling and make no changes in structure without prior written authorization and to operate restaurant in lawful manner. Berg (P) took lease from brother and opened A Family Affair Restaurant. Operated in violation of health code and no written permission for remodel. Wiley tried to change locks without her present, but discovered her removing paneling from walls and called police. Eventually changed locks w/o her present and re-let to another tenant before lease term expired.
· Holding: Because Wiley failed to resort to judicial remedies against Berg’s holding possession adversely to Wiley’s claim of breach of lease, lockout was wrongful as a matter of law. If applying older common-law, would have been compelled to find lockout impeaceable.
· Self-Help Repossession:
· Common Law: Landlord entitled to possession could resort to self-help without fear of civil liability so long as: 
· (1) tenant holds over after lease term or breaches lease containing a reentry clause and 
· (2) he used no more force than reasonably necessary. 
· Cts. strict about what constitutes permissible force.
· Modern: Self-help is never available (not majority rule).
· Cts. have also invalidated related self-help remedy—distraint or distress for rent—on due process grounds. Absence of prior hearing has proved the vulnerable point in cases invalidating modern analogues of this procedure.
· Summary Proceedings:
· Common Law: Self-help important because other alternative, ejectment, was cumbersome and time-consuming.
· Summary Proceedings (sometimes called forcible entry and detainer statutes): 
· Created by legislature
· Quick, efficient means by which to recover possession after termination of tenancy.
· Typical statute requires only few days’ notice to tenant prior to bringing eviction action
· Problems: eventually time-consumptive, expensive

Tenant’s Abandoned Possession and Landlord’s Duty to Mitigate:
· Duty to Mitigate Damages:
· Common Law: No duty to mitigate damages.
· Modern: Landlord has duty to mitigate dmgs; based in K law. 
· Restatement: Abandonment of property is an invitation to vanadalism and law should not encourage such conduct by putting a duty of mitigation of damages on landlord.
· Sommer v. Kridel: 
· Facts: Kridel entered into lease with P and paid $690. Kridel then wrote landlord that he couldn’t take lease due to broken engagement and inability to pay. Landlord never answered. Party enquired about apartment and landlord informed them it was let. Also refused to show apartment.
· Riverview Realty v. Perosio: Facts: Periosio entered into written lease and took possession, then vacated. Landlord filed complaint. P said landlord didn’t mitigate damages.
· Holding: A landlord has a duty to mitigate damages where he seeks to recover rents due from a defaulting tenant. In Sommer, landlord could’ve mitigated damages. In Riverview, remand.
· Surrender: term of art that connotes a tenant’s offer to end tenancy.
· Terminates lease provided that landlord accepts offer.
· If accepted, extinguishes lessee’s liability for future rent.
· Acceptance is based on intent of landlord retaking repossession, reletting, etc. Intent test: whether landlord’s actions are inconsistent to continuation of original lease.
· Landlord’s Remedies and Security Devices:
· Doctrine of Anticipatory Breach: if landlord terminates because of a breach of the lease, he may recover—in addition to back rent and other damages—present value of the amount by which the unpaid rent for the balance of the term exceeds the amount of such rental loss that lessee proves could be reasonably avoided. (mitigation built in; by statute only)
· Security Deposits: purpose is to protect landlord in event that tenant defaults in rent, damages the premises, or breaches the lease.
· Statutory reform prevents giving landlord incentive to fabricate reasons to retain deposit.
· Other techniques to make profit: consideration/bonus payment for execution of lease, advance rent, liquidated damages, rent acceleration (upon default, all rent for entire term is due and payable).
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