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Possessory Estates, Historically: 
· Hierarchy: King > Tenant in Chief > Mesne Lord > Tenant in Demesne
· Feudal Incidents: fixed obligations that a tenant owed benefitting his lord. 
· Homage and fealty: Military tenant pledged utter support to lord in a solemn ceremony. In exchange for allegiance, deserved king’s protection in disputes with his lord.
· Aids: Entitled a lord to demand help from tenants in case of financial emergencies; limited by Magna Carta to ransoming of lord from captors, knighting of eldest son, and marriage of eldest daughter.
· Forfeiture: If a tenant breached his oath of loyalty or refused to perform feudal services, his land was forfeited to the lord. If a tenant committed high treason, the king was entitled to seize and keep tenant’s land, whether held from king or mesne lord.
· Liabilities at death of tenants:
· Wardship and marriage: when a tenant died leaving an heir under 21, tenant’s lord was the heir’s guardian, entitled to possession of the tenant’s land with rent and profit, but with obligation to provide heir subsistence and not commit waste. Also had right to sell heir in marriage, and if heir refused, had to pay a fine. Ended when tenant came of age. Also applied to military tenures.
· Relief: when tenant died, heir had to pay lord an appropriate sum to come into inheritance.
· Escheat: if tenant died without heirs (or convicted of felony), land returned to lord from whom it was held.
· Avoidance of Feudal Incidents: 
· Persistent theme of legal history: efforts of rich to avoid taxes. During feudal times, meant avoidance of feudal incidents.
· Two ways to transfer possession of land:
· Tenant in demesne could substitute new tenant for himself who would hold the land from his lord (required lord’s consent and homage to lord from new tenant).
· Tenant could become mesne lord himself and have a tenant who rendered him services through process called subinfeudation. 
· Could not diminish feudal services, because a lord could proceed directly against tenant in possession, using remedy of distress and expulsion.
· Could be used to avoid feudal incident. EX: L holds T in knight service, who then subinfeudates to church in frankalmoign or to T1 by reserving a service of one rose. Knight service must still be rendered to L, but subinfeudation devalued L’s interests. When T died without major heir or heirs, L was entitled to whatever service T could claim from church or T1 only.
· Eventually curbed by king/barons through enactment of Statute Quia Emptores, which prohibited subinfeudation altogether.

Fee Simple:
· Creation:
· “to A and his or her heirs”
· Words of limitation: and his heirs
· Words of purchase: to A
· Grantor is presumed to transfer grantor’s entire estate.
· Inheritance:
· Heirs: persons who survive the decedent and are designated as intestate successors under the state’s statute of descent.
· If a person dies intestate, descendant’s real property descends to his/her heirs.
· Modern statute: classes of kindred usually preferred as heirs in following manner: first issue, ancestors/parents, collaterals
· Issue: descendants
· Issue per stirpes (by the stocks): if any child of the descendant dies before the decedent leaving children who survive the decedent, such child’s share goes to his or her children by right of representation.
· Rule of Primogeniture: eldest sons inhereited land
· Filius Nullius: child born out of wedlock; could not inherit from mother nor father
· Ancestors: parents usually take as heirs if decedent leaves no issue
· Escheat: if person died intestate without heirs, person’s real property escheated to overlord.
· Numerus Clausus Principle: By requiring that owners create only legally recognized property interests, principle directly restricts freedom of ownership. Prof. Heller thinks purpose is to limit fragmentation of ownership and promote easy transferability of property rights.

Fee Tail:
· Creation:
· “to A and the heirs of his body”
· Descends to A’s lineal descendants
· Expires when the original tenant in fee tail, A, and all of A’s descendants are dead.
· Every fee tail has a reversion/remainder
· The tenant in fee tail could alienate his possessory interest, but could not affect rights of issue to succeed the land upon his death.
· Abolition:
· Thomas Jefferson felt this was means of perpetuating hereditary aristocracy; can be created only in Delaware, Maine, Mass, and RI.
· Problem: When an instrument uses language that would have created a fee tail at common law, what estate is created today?
· Category 1: statutes provide that a limitation “to A and the heirs of his body” creates a fee simple in A and that any gift over on A’s death without issue is void.
· Category 2: statutes provide that a limitation “to A and the heirs of his body” creates a fee simple in A, but they further provide that a gift over to B if A dies without issue will be given effect in one’s circumstance.

The Life Estate:
· Estate for Life: judicial recognition of life estate had two important consequences:
· Meant that grantor of a life estate could control who takes the property at the life tenant’s hands
· As land and stocks and bonds came to be viewed as income-producing capital, trust management for the life tenant developed.
· Under modern trust management, one person (often corporate person such as a bank) manages property for benefit of life tenant.
· White v. Brown: 
· Facts: Jessie Lide died leaving holographic will which reads, “I, Jessie Lide, being in sound mind declare this to be my last will and testament. I appoint my niece, Sandra White Perry, to be the executrix of my estate. I wish Evelyn White to have my home to live in and not to be sold. I also leave my personal property to Sandra White Perry. My house is not to be sold.” 
· Statute: “every grant or devise of real estate…shall pass all the estate or interest of the grantor or devisors, unless intent to pass a less estate or interest shall appear by express terms, or be necessarily implied in the terms of the installment.”
· Holding: Mrs. Lide’s will passed a fee simple absolute. Her attempted restraint on alienation must be declared void as inconsistent with incidents and nature of estate devised and contrary to public policy.
· Dissent: Of the opinion that testatrix gave Mrs. White a life estate only.
· Restraints on Alienation:
· Objections: make property unmarketable, land unavailable for highest use, perpetuate concentration of wealth, discourage improvements on land, prevent owner’s creditors rom reaching property to extend credit
· Classifications:
· Disabling Restraints: withholds from grantee the power of transferring interest
· Forfeiture Restraints: provides that if grantee attempts to transfer interest, forfeited to another person
· Promissory Restraints: grantee promises not to transfer interest; if valid, is enforceable by contract remedies of damages/injunction; rare except in landlord-tenant context
· Restatement Approach:
· Fee Simple: 
· Absolute restraints = void
· Partial restraints = valid if reasonable in purpose, effect, duration
· Life Estate:
· Absolute disabling = void
· Forfeiture restraint = valid
· Baker v. Wheedon: 
· Facts: John Weedon first marries, resulting in two children who had three children (Appellants). Then marries another wife and has another daughter, both dead. Then married Anna Plaxico; marriage resulted in no children but worked side-by-side on farm. John Weedon wrote will: “I give and bequeath to my beloved wife, Anna Plaxico Weedon, all of my property both real, personal, and mixed during her natural life and upon her death to her children, if she has any, and in the event that she dies without issue then at the death of my wife…I give, bequeath, and devise all of my property to my grandchildren, each grandchild sharing equally with the other.” Anna rents property, but rental income is insufficient. State Highway Department bought right to bypass construction, leaving Anna $7500 to construct a new home. Land valued at $165k with potential to be $336k in four years. Anna bought suit due to economic distress.
· Holding: Deterioration and waste of property is not exclusive and ultimate test to be used in determining whether sale of land affected by a future interest is proper, but also that consideration should be given to the question of whether a sale is necessary for the best interest of all the parties, that is, the life tenant and the contingent remaindermen. Reversed and remanded.
· Common Law Rule: sale is necessary when income is required for maintenance of land.
· Modern Approach: necessity based on best interest of all parties.
· Doctrine of Waste:
· Relevant when two or more persons have rights to possess property at the same time or consecutively. Central idea is that one should not be able to use the property in a manner that unreasonably interferes with expectations of other. Precise application turns on a number of variables: nature of property interest, conduct in question, remedy sought.
· Affirmative Waste: tenant voluntarily and substantially injures the land
· Ameliorative waste: change in land that improves value of land
· Common Law: damages if property is not identifiable
· US: damages only if increased value
· Permissive Waste: tenant involuntarily commits waste; question of negligence.
· Benefits/Drawbacks of Creating a Life Estate:
· Sale: Life tenant cannot sell a fee simple unless all other persons having an interest in the property consent or unless a court of equity orders sale and reinvestment of the proceeds.
· Lease: Might be advantageous for life tenant to lease the property for a period beyond the life tenant’s death.
· Mortgage: A bank does not ordinarily lend money if security is life estate rather than fee simple.
· Waste: life tenant may want to take minerals out of land or cut timber, but such actions may constitute waste
· Insurance: life tenant is under no duty to insure buildings on land; if does and buildings are destroyed by fire, life tenant has been held entitled to whole proceeds and the remaindermen nothing.
· Protecting Life Tenant By Creating a Trust:
· Trust should always be considered by a lawyer when a client proposes to create a life estate—generally more flexible and more desirable property arrangement.
· Trustee holds legal fee simple and as manager of property may be directed to pay all income to life tenant or to let tenant into possession. Trustee has powers spelled out in instrument incl. power to sell, lease, mortgage, remove minerals, or do whatever a prudent person would do with respect to the property.
· Seisin: 
· Freeholder has a seisin. Seisin was possession, of a particular kind and with particular consequences. 
· Tenants seised of the land were responsible for feudal services, and feudal land decreed that someone must always be seised.

Defeasible Estates:
· Any estate can be created so as to be defeasible upon the happening of a future event.
· Defeasible Fee Simple: one that may last forever or may come to an end upon the happening of an event in the future
· Fee Simple Determinable (Fee Simple on a Special Limitation): fee simple so limited that it will end automatically when a stated event happens. Accompanied by future interest ordinarily retained by O and his heirs called possibility of reverter.
· Fee Simple Subject to a Condition Subsequent: fee simple that does not automatically terminate but may be cut short or divested at the transferor’s election when a stated condition happens. Future interest retained by transferor to divest a fee simple subject to a condition subsequent is called a right of entry, also known as a power of termination. This is expressly or impliedly retained.
· Marenholz v. County Board of School Trustees:
· Facts: Huttons execute deed conveying 1.5/40 acres known as Hutton School to trustees. Deed provided that “this land to be used for school purposes only; otherwise to revert to grantors herein.” Property became site of school and was used for classes then storage purposes only. Huttons conveyed to Jacqmain remaining 38.5 acres. Deed conveyed reversionary interest Huttons held in school land. Jacqmains conveyed land to Marenholzes. Harry Hutton, son and heir, conveyed to school all of interest in school land. Shortly after, disclaimed interest in favor of school. 
· Common Law: Possibility of reverter and right of reentry are only inheritable (not conveyable inter vivos by will)
· Modern: Possibility of referter and right of reentry can be conveyed or devised.
· Holding: Deed from Huttons to Trustees created a fee simple determinable in Trustees followed by a possibility of reverter in the Huttons and their heirs.
· Matters because if school use has stopped and land automatically reverted to Harry, then he owned fee simple absolute and could give land to Marenholzes. If he only had right of reentry and he never entered, then he had nothing to give.
· Inter Vivos: “between the living”; of or relating to property conveyed not by will or in contemplation of imminent death, but during the conveyor’s lifetime.
· In most American states, possibility of reverter and right of entry are transferrable inter vivos.
· Conditions vs. Covenants: 
· If a condition is breached, the land is or may be forfeited to holder of the future interest.
· A covenant is a promise by the grantee that a specified act will or will not be performed. If breached, the promisee may sue for an injunction or damages.
· Mountain Brow Lodge v. Toscano:
· Facts: Action was instituted by appellant to quiet title to a parcel of real property acquired by gift deed from Toscanos. Habendum clause of deed at issue: “Said property is restricted for the use and benefit of the second party or in the even of sale or transfer by the second party of all or any part of said lot, the same is to revert to the first parties herein, their successors, heirs, or assigns. 
· Statute: “Conditions restraining alienation, when repugnant to the interest created, are void.”
· Holding: The portion of the habendum clause relating to the land use, when construed as a whole and in light of the surrounding circumstances, created a fee subject to a condition subsequent with title to revert to the grantors, their successors or assigns if the land ceases to be used for lodge, fraternal and similar purposes for which appellant is formed.
· Split the habendum clause:
· “use” portion – fee simple subject to condition subsequent
· “sale” portion = impermissible restraint
· Dissent: The entire habendum clause which purports to restrict the fee simple conveyed is invalid as a restraint upon alienation. The use restriction prevents the grantee from conveying the property just as effectively as the condition against sale or transfer of all or any part of said lot.
· Highlights disadvantage to Lodge.
· Cy Pres: the equitable doctrine under which a court reforms a written instrument with a gift to charity as closely to the donor’s intention as possible, so the gift does not fail.
· Property law cares about the “dead hand,” where the dead hand comes up from the grave and is trying to control use of the property.
· The restraint on alienation and rule against perpetuities limits this.
· Condemnation of Defeasible Fees and Valuation of Defeasible Fees and Reversionary Interests: 
· Majority view: where a defeasible fee is condemned, the holder of the fee takes the entire condemnation award; the holder of the reversionary interest takes nothing.
· Restatement view: if the defeasible fee would probably not end within a reasonably short period of time, the fee owner should have the entire award.
· City of Palm Springs v. Living Desert Reserve: 
· Facts: McCallum Desert Foundation conveyed 30 acres of land to the city of Palm Springs to be used as site of McCallum Desert Reserve and Equestrian Center. Deed gave city fee simple in land subject to condition subsequent: “In the event that the property is not used solely and perpetually as the site of the McCallum Desert Reserve and Equestrian Center, then interest in land and premises herein conveyed shall pass to the Living Desert Reserve and grantee shall forfeit all rights thereto.” Palm Springs decided it would rather build a golf course on the land.
· Holding: Ct. held that violation of condition was imminent. When condemnor owns present possessory interest in the land, the court held, the action of condemnation itself makes violation of the condition imminent.


· Ink v. City of Canton:
· Facts: Harry Ink’s heirs conveyed a 33.5 acre parcel of land to city of Canton on condition that land be used for a public park. State highway department condemned all but 6.5 acres of the parcel. 
· Holding: Court awarded it only the value of the land as restricted to us as a public park and subject to forfeiture. Heirs awarded difference between that amount and value of land in fee simple absolute. Also given interest in proceeds awarded city as well as reversionary interest in remaining 6.5 acres of park.
· Defeasible Life Estates: 
· Not uncommon to run across a life estate defeasible upon marriage. Such provisions are now rarely encountered (IRS code doesn’t allow marital deduction with proviso, modern law increased protection of surviving spouse)
· Provisions calling for forfeiture of property may violate common law rule against restraints on marriage (favors marriage and is jealous of provisions that hinder it). Look to:
· Whether provision has purpose of coercing abstention of marriage or 
· Of providing support until marriage, without any desire to hinder marriage.

Future Interests:
· The Perpetuity Reform Movement: Early Reforms—RAP fell into disfavor; four different methods tried:
· Focused on actual rather than possible facts existing at end of estate.
· Problem: made no provision for instances of purely technical violation
· Specific statutory repairs defined to avoid purely technical violations by altering common law conventions in specific circumstances.
· “Immediate reformation” or Cy Pres: statutes authorize courts to perform a disposition in a way that avoids any perpetuity violation while effectuating the transferor’s intent as neatly as possible
· Wait and See: wait and see whether contingent interest actually vests. Two steps:
· Validating Side: if unvested future interest is valid, that is the end.
· If invalid, second step gives interest a second chance.
· The Uniform Statutory Rule Against Perpetuities:
· USRAP uses a flat 90-ear permissible vesting period
· Criticism: too long to wait
· Qualified Abolition of the Rule and the Rise of the Perpetual Trust:
· Nearly ¼ states have enacted statutes either abolishing RAP in the case of trusts containing a power of sale in the trustee. Perpetual trusts now permitted.
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