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	Possessory Estate
	Future Interests
	Post-Conveyance Factual Developments

	Nature
	Added Limitation
	Kind of Future Interest
	

	Fee Simple:
No inherent end.
“and his/her heirs”

	No limitation:
Absolute
Next estate in grantor:
Will end naturally:
XXXX

May end early by its own terms:
Determinable
(until, so long as, while, during)

May be interrupted by next estate:
Subject to a condition subsequent
(but if, provided that, on condition that, however)
Next estate in a grantee:
Will end naturally:
XXXX














May end early by its own terms:
Determinable
(until, so long as, while, during)

May be interrupted by next estate:
Subject to an executory limitation
(but if, provided that, on condition that, however)
	NONE

In grantor:

Waits patiently:
Reversion

Waits patiently: 

Possibility of reverter



Interrupts prior estate:

Right of entry





In a grantee:

Waits patiently:
Remainder
· Vested (ascertained; no condition precedent)
-Subject to divestment
-Subject to open
· Contingent (unascertained; condition precedent)
Ascertained: born, ID’d
Condition Precedent: set out within description of estate; must be satisfied before estate can become possessory.

Waits patiently:

Executory Interest



Interrupts prior estate:

Executory interest
· Shifting (follows estate in grantee)
· Springing (divests estate in grantor) (Ex: O to A if… O: FS subj to EI; A: Spr’ing EI; if fact dev, then CR).
	1. Deaths
2. Removal of Contingencies
3. Subsequent Vesting of a Contingent Remainder
4. Conveyance of a Fee Tail
5. Subsequent Conveyance of a Reversion or a Remainder
6. Future Interests Moving Into Possession
Doctrine of Merger:
· Allows vested interests to be combined when they come into the hands of the same holder:
If:
1. A possessory or vested life estate and the next vested estate in fee simple subsequently come into the hands of the same person and
2. These two estates are not separated by another vested estate,
Then:
3. The life estate merges into the next vested estate held by the same person, and
4. If there is a contingent remainder between them, the contingent remainder will be destroyed.
Note: Must be in more than one document
Alienability:
· Doctrine of merger sometimes allows contingent remainders to be destroyed, therefore making land more alienable (saleable)
Doctrine of Destruct. of Contingent Remainder:
· A contingent remainder is destroyed if it is still contingent when the prior estate ends.
	Rule in Shelley’s Case:
If:
1. The same document
2. Conveys a life estate to a grantee and
3. A remainder to that grantee’s heirs,
Then:
4. The conveyance to the grantee’s heirs is read as a conveyance to the grantee.
Rule in Shelley’s Case and Merger:
Ex: O to A for life, then to A’s heirs if A survives B
· The rule in Shelley’s Case converts the contingent remainder in A’s heirs into a remainder in A.
· Is the remainder still contingent? Yes. The holder is now ascertained but the condition precedent still remains.
· Does merger apply? No, because the remainder is contingent.

Doctrine of Worthier Title:
If:
1. The same inter vivos conveyance (document)
2. Conveys an inherently limited estate to a grantee and
3. A remainder or an executory interest to the grantor’s heirs,
Then:
4. The conveyance to the grantor’s heirs is read as a conveyance to the grantor.

	
Fee Tail:
Passes to issue until line runs out.
“and the heirs of his/her body”
(disentail: convert fee tail to fee simple by conveyance; can convey a fee simple to self through “strawman”)

	
	
	
	

	
Life Estate:
Ends when holder dies.
“for life”

	
	
	
	

	
Term of Years
Lease
“for 10 years”
	
	
	
	


The Rule Against Perpetuities…

	Vested Interests v. Contingent Interests
*Applied also in practice, but not in name, to executory interests.

	Contingent Interest
	Executory Interest

	1. The identify of the holder is unascertained, or
2. The interest is subject to a condition precedent (other than the termination of the prior estate).
	1. The holder is ascertained, and
2. The interest is not subject to a condition precedent (other than the termination of the prior estate).



	The Three Vulnerable Future Interests

	          1. Contingent remainders          2. Vested reminders subject to open          3. Executory interests

	When a Will Is Effective…
	The Fetus (Gestation) Rule

	No conveyance occurs when a testator first executes his/her will. A will does not become effective until the testator dies. 
	A child is considered alive (that is, considered a life in being) from the time the child is conceived if the child is later born alive.

	Medical Advances in Treating Infertility
	The Fertile Octogenarian

	For purposes of the Rule Against Perpetuities, ignore medical advancements such as in vitro fertilization, surrogate motherhood, and sperm storage.
	For purposes of Property law, any person who is alive is considered capable of having more children, no matter the age or physical condition of the person.

	The Unborn Widow
	

	O to A for life, then to O’s widow. It is possible that a person to whom O will be married at the time of his death could be a person not presently alive, even if O is presently married to someone else.
	



	The Rule Against Perpetuities

	A future interest is void the moment it’s created is
1. It is in a grantee (a remainder or an executory interest)
2. It is either contingent (given to an unascertained taker or subject to a condition precedent or both) or subject to open; and
3. It might still exit and still be contingent or subject to open longer than 21 years after the death of the last person alive at the time of the conveyance.

	Calculating the Permitted Time Per.
	Deciding How Long the Interest Might Remain Contingent

	The rule defines the time period as 21 years after the death of the last life in being (the last person alive at the time of the conveyance).
	The question is not whether the interest might vest and close within the time period, but whether there is any possibility that it might not. Try to find a story line in which the interest violates the Rule. If no such story line is possible, then the interest passes your test.
Ex: O to A for life, then to A’s children. The last possible time for A to conceive a child is immediately prior to A’s death. So the contingent remainder passes our test. It cannot possibly remain contingent longer than A’s lifetime.
Ex: O to A for life, then to A’s children who reach 30 (B and C are 32 and 30, respectively). B and C have a vested remainder, but since A is still alive, the remainder is subject to open. If A has another child and dies immediately, we don’t know if D would be added to the class, and it would take 30 years to find out. The remainder could remain open longer than the permitted time period of 21 years. The remainder violates the rule against perpetuities.

	Validating Life
	

	Someone whose life proves that the interest will either fail or vest and close within the permitted time period.
	



	A Step-By-Step Approach for Applying the Rule Against Perpetuities

	Step 1: Draw vertical lines to separate the different interests. Then identify the state of the title according to the conveyance.
Step 2: Look for any future interests in a grantee.
Step 3: If you find any future interests in a grantee, check each one to see if it is contingent or open. If so, it’s vulnerable. Underline it.
Step 4: Identify the necessary factual developments for vesting and closing, and write them beside the conveyance.
Step 5: Circle all of the lives in being.
Step 6: See if the interest might still be contingent or open longer than the lifetimes of everyone you circled plus 21 years. Look for a validating life.
Step 7: If the contingent interest violates the Rule, strike the whole interest, and revise your classification of the title.
Step 8: If there is another contingent or open interest in a grantee, repeat this procedure.




	RAP Danger Signs:

	1. The condition is not personal to someone
2. There is an identified age or time period of more than 21 years.
3. An interest is given to a generation after the next generation (for example, to grandchildren).
4. A conveyance requires that a holder survive someone who is merely described rater than named.
5. An identified event that would normally happen well within 21 years, but might not.
6. The holder won’t be identified until the death of someone merely described rather than named.



	The Effect of the Destructibility of Contingent Remainders Doctrine:

	Ex: O to A for life, then to B’s first child to reach 30.
In a jurisdiction that applies destructibility, the contingent remainder would be valid. In such a jurisdiction, the contingent remainder would either vest during A’s lifetime or be destroyed when A died. It could not still be contingent after A’s life estate ended.

	The Charitable Exemption

	If both the possessory estate and the vulnerable future interest are given to charitable organizations, the Rule Against Perpetuities does not apply. The future interest given to the second charity is valid.
Ex: O to A, but if the land is ever leased to another grantee, then to Planned Parenthood (INVALID)
Ex: O to the Easter Seals, but if the land is ever leased to another grantee, then to Planned Parenthood. (VALID)



	Statutory Modifications of the Rule Against Perpetuities

	Wait for the Common Law Time Period
	Wait for 90 Years (Uniform Statutory Rule Against Perpetuities)

	Wait 21 years after death of all lives in being. 
	A contingent or open interest is valid in the following circumstances: (1) If it would be valid under the original common law rule (2) If we can be sure it will either vest and close or fail within 90 years after its creation (3) if it actually vests and closes or fails within 90 years after its creation. Reformation (cy pres): If an interest is still invalid, some jurisdictions will allow the court to reform the conveyance to save it from the Rule.



	Saving Clauses

	Provides that, notwithstanding any other provision in the conveyance, an interest still contingent or open will terminate or close at a particular time. The drafter is careful to choose a time certain to fall within the applicable perpetuities time limit, such as 21 years after the death of a particular person alive at the time of the conveyance. 
Ex: Notwithstanding any other provision herein, the trust shall terminate, at the latest, 21 years after the death of the last surviving child of A who was born at the time of the creation of the trust. 



	Recap of Doctrines Affecting Conveyances:

	The Rule in Shelley’s Case: O to A for life, then to A’s heirs A.
The Doctrine of Worthier Title: O to A for life, then to O’s heirs. O.
Merger: When a life estate and the next vested estate come into the hands of the same person, they are combined. If they are separated by a contingent remainder, the remainder is destroyed.
Destruction of Contingent Remainders: A remainder that is still contingent at the end of the prior estate will be destroyed.
The Rule Against Perpetuities: No interest is good unless it must either fail or vest and close within 21 years of the death of a life in being.

	Applying Multiple Doctrines:

	At the Time of the Conveyance:
1. Apply the Rule in Shelley’s Case (and merger, if applicable) to any offending grantee interest.
2. Apply the doctrine of worthier title (and merger, if applicable) to any offending interest given to the grantor’s heirs.
3. Apply the Rule Against Perpetuities to any vulnerable contingent or open grantee interest (keeping in mind that a contingent remainder might be saved if the jurisdiction applies the doctrine of destruction of contingent remainders).
After Subsequent Factual Developments:
4. Apply merger to any vested interests that come into the hands of the same person and are not separated by another vested estate.
5. Apply the doctrine of destruction of contingent remainders to any remainder still contingent at the close of the prior estate.
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