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SERVITUDES:
· Land arrangements arising out of private agreements between two or more parcels of land that create interests in land that are binding.
· Purpose: increase total value of parcels involved.
· Usually burdens one parcel and benefits another.
· Two major types of servitudes:
· Easements
· Covenants
· Real Covenants: covenants enforceable at law
· Equitable Servitudes: covenants enforceable in equity
· Five Types of Servitudes:
· Affirmative Easement: A is given the right to enter B’s land
· Profit: A is given the right to enter B’s land and remove something attached to the land
· Negative Easement: A is given the right to enforce a restriction in B’s land
· Real Covenant/Equitable Servitude: A is given the right to require B to perform some act on B’s land; and
· Real Covenant/Equitable Servitude: A is given the right to require B to pay money for the upkeep of specified facilities
Easements:
· Along with real covenants and equitable servitudes, are a product of the transformation to the closed field system.
· Affirmative v. Negative Easement:
· Affirmative Easements: granted by a servient owner and gave a neighbor the right to enter or perform an act on the servient land.
· Negative Easements: forbid one landowner from doing something on his land that might harm a neighbor.
· Rarely granted by courts.
· Four recognized at common law: for life, for air, for subjacent or lateral support, for continuing flow of artificial streams
· Recognized at modern law: for view, for solar collection
· Easement Appurtenant v. Easement in Gross:
· Easements Appurtenant: gives easement owners the right to make some specific use (or in the case of negative easement, restrict some particular use) of land that they do not own
· Require both a dominant tenement (benefited estate) and a servient tenement (burdened estate).
· Attaches to and benefits the dominant tenement.
· Usually transferrable; transfers along with dominant tenement to successive owners.
· Can be made personal to easement owner only and not transferrable to others.
· Default construction by courts.
· Easements in Gross: gives the right to some person without regard to ownership of the land.
· Because does not benefit any land, involves no dominant estate, only a servient estate.
· May be alienable or inalienable.
· Sometimes said to be personal, but only in sense that do not transfer with the land; can be assigned.
· Not favored by courts at common law.
Creation of Easements:
· Generally requires a written instrument signed by the party to be bound.
· Created by grant, estoppel (usually called an irrevocable license—see above), implication, prescription (adverse possession).
(1) Easement by Grant/Explicit (in favor of Grantor or Third Party):
· By Reservation: created a new easement
· In favor of third party:
· Common Law Rule: one cannot “reserve” an interest in property to a stranger to the title; must use two conveyances to create an easement in favor of a third party
· Modern Rule: look at the intent of the grantor; According to Willard, easement can be reserved in favor of third party.
· By Exception: passed title subject to a pre-existing easement
· Easement cannot be excepted in favor of third party.
· Regrant Theory: easement “reserved” by the grantor was not a reservation (which would be void), but a regrant of the easement by the grantee to the grantor. “A deed from O to A and her heirs, reserving an easement in O” was treated as if it were two deeds.
· Difficulty: Statute of Frauds required deed to be signed by grantee as well as grantor. In America, not usual practice, but courts used legal fiction to hold that grantee had, by accepting deed, made it her own and adopted seal and signature of grantor.
· 
· Willard v. First Church of Christ, Scientist: 
· Facts: McGuigan owned lots 19 and 20. There was a building on lot 19, lot 20 was allowed to be used by church across street as parking. Lot 19 was sold to Peterson who wanted to resell. Willard expressed interest in purchasing both lots 19 and 20. Peterson approached McGuigan to sell to Willard. McGuigan agreed, but drew up provision for the deed that stated that conveyance was subject to easement for auto parking during church hours. McGuigan sold the property to Peterson, who then sold it to Willard. Willard’s deed didn’t mention easement.
· Church is the dominant estate with the benefit.
· This is an easement appurtenant.



· Holding: The court uses a balancing test (Willard didn’t rely, he knew about the parking lot, no title insurance, greatly prejudices church) to conclude that the parties intended to convey the easement to the church. Whether to apply the new or old rule should be evaluated on a case-by-case basis.
· Shepard v. Purvine: Close friends and neighbors not dealing at arms’ length. Oral license promptly acted upon is just as valid, binding and irrevocable as a deeded right of way.

(2) Easement By Estoppel (Irrevocable Licenses)
· License: oral or written permission given by the occupant of land allowing the licensee to do some act that otherwise would be a trespass
· Revocable privilege to use the land. Exceptions:
· A license coupled with an interest (incidental to ownership of a chattel on the licensor’s land) cannot be revoked.
· A license that becomes irrevocable under the rules of estoppel.
· Courts prefer to construe ambiguous cases as creating a license over an easement in gross.
· Irrevocable licenses are formed in three ways:
· Intention: license is irrevocable if the licensor expressly makes the license irrevocable.
· Equitable estoppel: license is irrevocable if equitable estoppel operates to make it so, especially in cases where licensee reasonably relies to make substantial improvements to land.
· Duration: a license made irrevocable through equitable estoppel continues to exist so long as it is needed to prevent unjust enrichment

· Easements v. Irrevocable Licenses:
· Irrevocable license might last just as long as an easement; similar in essentials to an easement in estoppel. 
· Holbrook v. Taylor: 
· Facts: Action to establish use of a roadway, which is 10 to 12 feet wide and about 250 feet long over the unenclosed, hilly woodlands of another. Claimed right is by prescription and by estoppel. Appellants purchased property and gave permission for a haul road to be cut for purpose of moving coal; appellants were paid royalty for the use of the road. Appellees bought three acre building site adjoining appellants and built their residents. At all times prior to 1965, haul road was permissively used.
· Holding: Use of roadway to get to home from public highway, use of roadway to take in heavy equipment/materials/supplies, general improvement of premises, maintenance of roadway, and construction by appellees of $25k residence with consent of appellants demonstrates that license to use the subject roadway may not be revoked.
(3) Easement by Implication: 
From Prior Use: 
· Principal factors that tend to establish inference that parties intended to create an easement: 
· Common owner (prior to division, quasi-servient estate and quasi-dominant estate must be owned by same person)
· Implied grant: if owner and grantor retains quasi-servient estate (burdened part)
· Implied reservation: if owner and grantor retains quasi-dominant estate (benefited part)
· Common Law: NOT ALLOWED
· Modern Law: Use Factor Test to Determine:
· Whether claimant is conveyor or convey
· Terms of conveyance
· Consideration given
· Whether the claim is made against a simultaneous conveyee
· Extent of necessity of the easement or profit to the claimant
· Whether the reciprocal benefits result to the conveyer and the conveyee
· The manner in which the land was used prior to its conveyance
· The extent to which the manner or prior use was or might have been known to the parties
· Reasonable necessity: prior use must be reasonably necessary for use and enjoyment of quasi-dominant estate (reasonable if costly, or difficult to use dominant estate without easement, or implied in price)
· Implication: easement implied from prior use can only be appurtenant.
· Continuous use
· Intended continuation
· Existing use
· Apparent (does not necessarily mean visible)
· Van Sandt v. Royster: 
· Facts: Bailey was owner of lots 19, 20, and 4. City of Chanute constructed public sewer in avenue. At same time, private drain constructed from Bailey residence on lot 4 across lots 20 and 19 to public sewer.  Bailey then conveyed lot 19 to Jones and lot 20 to Murphy and lot 4 to Gray. 
· Holding: Ct. held that easement by reservation implied from prior use validly created and rejected older view that when easement implied from prior use is created by implied reservation, strict necessity is required.

From Strict Necessity: 
· Implied easement when: 
· Unity of ownership of alleged dominant and servient estates
· Necessary to the enjoyment of the claimant’s land and the 
· Common Law: several jurisdictions follow old rule that strict necessity is required.
· Modern Rule: only requires reasonable necessity for an implied easement.
· Necessity existed at the time of severance of two estates
· Duration: easement by necessity lasts as long as the necessity exists.
· Location: owner of the servient estate is permitted to select a reasonably convenient location only.
· If the dominant and servient tenement come into the same ownership, the easement is extinguished altogether and will not be revived by a severance of the united title into the former dominant and servient tenements.
· Othen v. Royster: 
· Facts: First, Hill conveyed the 100 acre tract to the Rosiers. Second, Hill conveyed the 60-acre tract and Othen acquired it. Hill then conveyed the remaining 53 acres to separate purchasers, who conveyed the 53 acres to Othen and the 16 acres to Rosiers. Othen’s land is not contiguous to any roads so he must cross over Rosiers’ property to get out. Rosiers remedied erosion problem on their land by building levy, which left lane muddy and impassible. 
· Dominant estate: Othen
· Servient estate: Rosier
· Road in this case is a necessity, but necessity didn’t exist at the time of severance.
· Holding: Ct. rules that there is no implied reservation by strict necessity because no proof that conveyance to Rosier landlocked the Othen parcel; at the time Hill conveyed Rosier parcel, Hill owned other land that was contiguous to both Othen and a public roadway.

 (4) Easement by Prescription:
· Analogous to adverse possession; adverse use for a sufficient period of time can ripen into easement by prescription.
· Easement by Prescription when:
· Adverse use under a claim of right: must be adverse and not with permission of owner
· Open and notorious
· Continuous: making whatever use that is consistent with the nature of the claimed easement, even if periodic or episodic
· Exclusive use: effectively not required; sufficient to show simply by claiming an easement from one’s own use
· Prescriptive Period: usually same as statute of limitations for adverse possession, generally 20 years
· Use of easement by necessity after it has terminated is likely adverse and may ripen into an easement by prescription.
· Public prescriptive easements: a public prescriptive easement can be obtained by long continuous use by the public under a claim of right. Landowner must be put on notice that an adverse right is being claimed by general public, not by individuals.
· Othen v. Rosier: SEE ABOVE. Ct. ruled that no easement by prescription was acquired, because Othen had consent/permission to use the land, there was joint use.

Scope of Easements:
· Involves two separate questions:
· How extensively and intensively may the easement holder use the easement?
· To what degree may the owner of the servient estate use or interfere with the easement?
Factors and situations affecting scope:
· The parties’ intentions control: overriding principle in scope is to identify and uphold parties’ intentions.
· How the easement was created affects scope.
· Change in location of the easement: If an easement specifies a specific location, or one has been agreed to by the parties’ conduct, the location is permanently fixed unless the parties agree to a change.
· Grants servient owner the right to change location of an easement if the change does not “significantly lessen the utility of an easement, increase the burdens on the owner of the easement in use and enjoyment, or frustrate the purpose for which the easement was created.
· Enlargement of the dominant estate: an easement, however created, cannot be used for the benefit of land that is not the dominant estate; proper remedy for misuse is not always to enjoin the violation.
· Brown v. Voss: 
· Facts: Voss owned wooded tract whose parcel A was burdened by easement for right of way benefitting parcel B. Brown purchased B and adjacent C that was not benefitted by an easement. Brown began to construct a resident that straddled the line lot between parcels B and C and used the easement to bring in construction materials. 
· Holding: Ct ruled that although physical enlargement of dominant estate is wrongful, no injunction because no evidence of irreparable harm to Voss.
· Dissent: The rule has been pointed out and needs to be followed.
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