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Ellickson:
Thesis: Norms, not rules, are the basic sources of entitlements.
Pure Coasian Approach:
· Parties act in the shadow of the law
· No transaction costs means that no violation is ignored
· Violations are dealt with on a case-by-case basis
In Shasta Cty:
· Trespass conflicts usually resolved beyond the shadow of the law (acc’d to local norms): (1) most committed to cooperation (2) Norm: livestock owner responsible for the acts of his animals.
· Not all violations enforced
· Global approach to violations.
Shasta Cty doesn’t follow Coase largely due to transaction costs:
· Multiplex relat among neighbors minimizes costs; works in rural env. 
· “Live and Let Live” (Norm: resident should put up with “lump” minor damage from isolated trespass.) 
· Reciprocal Lumping: risks are symmetrical and accounts balance
· Mental Accounting
· Self-Help is key (retaliation, report to cty authorities, compensation claims w/o attys, atty-assisted claims) 
Heller & Eisenberg: Can Patents Deter Innovation? (The Anti-Commons)
Tragedy of the Anti-Commons: Occurs when multiple owners each have a right to exclude others from a scarce resource and no one has an effective privilege of use. Current IP law may be creating an “anti-commons” that stifles innovation in the bio-tech field. Commons: (1) Everyone has the right to use (open access) (2) “Tragedy” = overuse. Anti-Commons: (1) Everyone has a right to exclude (2) “Tragedy” = underuse.
Occurs through:
· Concurrent Fragments: defining property rights around isolated gene fragments; problem: foreseeable commercial products more likely to require use of multiple fragments.
· Stacking Licenses: Owner of a patented invention used in upstream stages of research has rights in subsequent downstream discoveries; problem: upstream owners stack overlapping and inconsistent claims on potential downstream products.
Obstacles to bundling rights: (1) High transaction costs of bundling (2) Heterogeneous interests of rights holders (owners w/ conflicting agendas make it difficult to reach agreement (3) Cognitive bias (overvalue discoveries). 
Possible solution: IP rights holders occasionally pool their rights (copyright collectives, patent pools).




Radin: Market Inalienability
Basic Question: What should we treat as a commodity?
Continuum of Commodification:
· Universal Commodification: (Posner) everything is treated as fungible commodity
· Universal Non-Commodification: (Marx) markets lead to fetishism that ultimately “brings about an inferior form of human life.”
· Reality: somewhere in the middle; prohibit markets on certain things.
The dangers of the “rhetoric of commodification”:
· Risk of error: might lead imperfect practitioners to wrong answers, even if sophisticated practitioner would not be misled (What if Congress suddenly adopted as policy rationale?)
· Injury to personhood: treating personal attributes as fungible objects threatens personhood, because it detaches an integral part of the person from self.
· Texture of the Human World: Personhood (transforms world into entities possessing wealth of alienable objects.) Freedom (open market does not lead to free world but one based on fetishism).
Radin: Personhood
Thesis: “To achieve proper self-development—to be a person—an individual needs some control over resources in the external environment.
Can gauge strength/significance of someone’s relationship with an object by the kind of pain that would be occasioned by its loss.
· Fungible Property: replaceable; instrumental with other goods of equal market value.
· Personhood Property: object is bound up with holder; loss causes pain that cannot be relieved by object’s replacement
· Ex: Compare wedding rings in hands of jeweler versus hands of hands of spouse. 
The Problem of Fetishism: occurs when connection w/ “things” becomes unhealthy (inhibits vs. encourages self-development). Based on social norms.
Dichotomies of Property: 
· Utilitarian: only one type of property—that which results in maximization of welfare; should be no hierarchy of entitlements.
· Personhood: the more closely connected with personhood, the stronger the entitlement.
Goffman: Asylums
Illustrates the connection between personal property and sense of self.
Inmates:
· Stripped of all personal property upon entering
· Inmates tend to accumulate objects/stake out territory
· Suggests a natural inclination of people to obtain personal property to establish their identities.
Monasteries:
· Strict rules for Benedictine Monks leads to minimal personal possessions (leave “self” at monastery footsteps; any possessions you have are the exact same as everyone else).
· Idea: if you do not become attached to personal possessions, you will not be concerned with yourself and will fully give yourself to religious pursuits.
Hardin: Tragedy of the Commons
The “tragedy” is the inevitable overuse of the commons. (Gives example of increasing one animal to the heard has a +1 value and a fraction of -1 value for a farmer; will always add.)
The commons system only works if:
· There exists a system of mutually agreed upon “coercion” that affects the entire population—prohibition, taxes, fees, fines, etc. 
· Low population density (a higher population density means higher cost to negotiate and establish the “coercion” system).


Rose: Possession/Origin
Highlights the Possession/Occupancy Theory: The origin of property and the root of title; clear act whereby all the world understands that pursuer has unequivocal intention of appropriating something to his use. Two competing ideas:
· Locke’s Labor Theory: An original owner is someone who mixes his/her labor with a thing, and by comingling that labor with the thing, establishes ownership over it.
· Consent Theory: Notice should be given to the world through a clear act; requires owner to assert right publicly.
Merrill: Adverse Possession
Problem: Subjective good faith is the sixth element of adverse possession.
Warsaw v. Chicago Metallic: Ct ruled that P could obtain prescriptive easement and force D to remove improvements only if P agreed to pay D fair market value.
Thesis: Liability rules are appropriate mediating device b/t traditional AP and ct’s reluctance to reward “bad faith” possessors w/ property rule.
Property Rule: After judgment, no one, incl TO can take from AP w/o consent.
Liability Rule: TO would keep property after judgment but AP could take it away w/o consent by paying FMV.
Rationale of AP: lost evidence, desirability of quieting title, discouraging sleeping owners, reliance interest of AP’s and interest 3d party
Rationale for Liability Rule: If no TO, traditional AP would kick in to enc use of land; won’t undermine reliance interests; where intent is ambiguous, AP could force sale at FMV; prevents bending of C/L.


Coase: The Coase Theorem
The Coase Theorem: If (1) trade in externality is possible and (2) no transaction costs, then, bargaining will lead to efficient outcome regardless of initial allocation of property rights.
Goal: overall wealth maximization
Two models (CR, Farmer, Fence):
· Pricing System w/ Liability for Damage: problem solved when damaging business has to pay for all damage caused & pricing system works smoothly.
· Pricing System w/o Liability for Damage: allocation of resources is same in this case as when the damaging business was liable.
Summary: Both parties cause damage; both parties should take into acct. 
Transaction Cost Problem: once transaction costs taken into account, arrangement of rights will only occur when increase in value of production is greater than costs involved.
Two Versions of Coase Theorem:
· Invariance Proposition: If 0 transaction costs, change in legal rules has no effect on resource allocation.
· [bookmark: _GoBack]Efficiency Proposition: If 0 transaction costs, individuals would bargain to garner all possible gains from trade.
Demsetz: Utilitarianism
Utilitarianism: Focus is on wealth maximization law; law should favor the efficient use of resources. Thesis: “Property rights develop to internalize externalities when the gains of internalization become larger than the cost of internalization.” Increase internalization, in the main, results from changes in economic values that stem from the development of new technology and the opening of new markets.
· Externalities: exist whenever some person makes a decision about how to use resources w/o taking into account the effects of the decision; function of transaction cost; encourage misuse. 
· Not all externalities are internalized: (1) Free Rider Problem—some people may feel greater effect/cost than others (2) Difficult to get people together (3) Possible holdout problem (4) Difference in bargaining power
· Coalescence of Ownership and Property Rights: (1) Communal Ownership: community denies to state/individuals the right to interfere with any person’s use. Problems: no incentive to preserve; tends to increase/amplify externalities; (2) State Ownership; (3) Private Ownership: implies that community recognizes right of owner to exclude. Effects: incentive to preserve for you and future generations; internalizes externalities.
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