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Introduction:
· The main values of property: use, exclude

Acquisition By Discovery and Conquest:
· The Rule of Discovery: sighting or finding unknown or unchartered territory frequently accompanied by a title that must subsequently be perfected within a reasonable time.
· First occupancy/first possession/original possession: “First in time, first in right”; the notion that being there first somehow justifies ownership rights is venerable and persistent.
· International Law Rule: allows nation-state of era to successfully claim land and arbitrate against each other.
· The Rule of Conquest: taking possession of enemy territory through force, followed by formal annexation of defeated territory by conqueror.
· Byproduct: assimilation of natural inhabitants; allows conquering entity to govern land cheaply and with less force.

The Right of Occupancy:
· Johnson v. M’Intosh: 
· Facts: Plaintiff claimed land under a purchase and conveyance from the Piankeshaw Indians and the defendant claimed land under a later grant from the United States.
· Holding: Plaintiff does not exhibit good title; Indians do not have power to give a title to land. 
· Other: Established Right of Occupancy for Native Americans.
· The Right of Occupancy:
· Right to live on land, use land, and exclude other citizens who do not have a right of occupancy or title to land. No right to title!
· Right of occupancy held by federal government, not states!
· Policy: less prejudice, army to enforce, centralize coordination of use, prevent “spillover effect” caused by one state, cost efficiency, reduced animosity among states
· Problem: ephemeral, because government can take away right at any time
· Cheaper for government to purchase versus confiscate conquered Indian lands, then hand over to settlers who can resist Native Americans through reduction of food supply, disease so that ability to hold out/bargain is reduced.

Acquisition By Capture:
· First to capture/possess owns the resources. Applies to situations with fugitive resources: wild animals, natural resources.
· Pierson v. Post: 
· Facts: Post was hunting with hounds and dogs “upon a certain wild and uninhabited…waste land, called the beach,” and he was pursuing a fox, which Pierson shot in sight of Post and carried off.
· Holding: Following the rule set forth in Puffendorf, the animal must be mortally wounded to stake a claim.
· Dissent: Believes that we should leaves this up to other hunters to decide; look at custom/tradition and incentive to promote people to hunt animals.
· Rule v. Standard: 
· Degree of specificity to which you’re given as the way that compliance with the law is measured will determine whether there is a rule or standard.
· Rules are generally more specific. Standards are generally less specific.
· Ghen v. Rich: 
· Facts: Fishermen from Provincetown shoot whales and use flags to mark. Finders of whales usually receive fee. Ellis found whale and auctioned it instead of alerting owner.
· Holding: Based on precedent in which actual killing in addition to iron holds and marks of appropriation were considered establishing possession, decree for whaler. 
· Policy: Enforce custom as law here, because rule is limited and applies only to whaling, custom established for long time, custom has large effect on industry which might not exist without this rule.
· Keeble v. Hickeringill: 
· Facts: Plaintiff possessed meadow with decoy ponds and enjoyed benefit of taking fowl. Defendant went to head of pond and shot gun multiple times; drove foul away.
· Holding: If violent and malicious act to man’s occupation, profession, or livelihood, there an action lies in all cases (malicious interference). But if man does damage by using the same employment, no action would lie.
· Policy: Judge enforces custom into law, because this was common mode of harvesting ducks.
· The Common Field System:
· Semi-Commons: right of ownership does not mean you have full right to exclude; just means that owner can exclude others from using land in certain way (ie growing crops).
· Constructive Possession:
· Ratione soli: refers to the conventional view that an owner of lands has constructive possession of wild animals that are on his land at that time.
· Legal fiction that creates relative title.
· The Rule of Increase:
· Ownership of offspring lies with the owner of the mother:
· Five reasons for this common law:
· Gives reward to certainty; sure that offspring belongs to mother
· Promotes breeding and productivity
· Takes advantage of forces or habits of nature, in that mother is one that nurtures young
· Fair as any alternative
· Easier to administer

Acquisition By Creation:
· Basic Idea: (1) People have rights to the original things that they create (Lockean) (2) but limits on exclusionary rights are in place so that the benefits of creation are widespread (Utilitarian)
· Intangibles:
· Trade Secret:
· Trademark: words and symbols indicating sources of a product or services; owners are protected against use of similar marks by others when such use would result in confusion
· Aid consumers by making it easier to verify product/ brand trust.
· Aid business by advertisement of product, service, reputation
· Copyright: protect the expression of ideas (not ideas themselves) in books and articles, music, artistic works, etc; protection begins as soon as the work in question is set down in a tangible medium and lasts for long time, usually 70 years after death of author/creator
· Patent: monopoly to promote creative activity but limited in order to advance competition; granted for novel, useful, nonobvious processes or products
· Three Concerns: Boundaries, Public Good, Network Value
	Value
	Intangibles
	Personal
	Real

	Public Good
	Yes
	No
	No

	Borders
	Fuzzy
	Strong (moveable; less strong than real property)
	Super-Strong

	Network Value (for some goods, the more people use it the more value it has)
	Often; aspires to this
	No
	No

	Inputs for More Creation
	Strong
	Weak/ Strong
	Weak

	Human Flourishing/ Dignity/ Freedom
	Strong
	Strong
	Strong



Property in One’s Ideas and Expressions:
· INS v. AP (The Hot News Case):
· Facts: AP accused INS of copyright infringement for: (1) bribing employees to furnish AP news to INS pre-publication (2) inducing AP members to violate by-laws and permit D to obtain news before publication (3) copying news bulletin boards and early editions of P’s newspapers and selling them.
· Holding: Treating news matter as quasi property means that defendant substitutes misappropriation in the place of misrepresentation and sells complainants’ goods as his own.
· Applied unfair competition/misappropriation law by creating quasi property right to protect AP:
· Time-limited (while news was “hot”)
· Only against competitors (not against public)
· The Remedy of Quasi-Property:
· Similar in concept to relative title in that one has the right to exclude the other.
· Court might have concerns that case outcomes will reduce productive activity if not decided in certain way (See Hickeringill)
· Cheney Bros v. Doris Silk:
· Facts: Silk manufacturer new patterns each season. D copied one of popular designs in season and undercut P’s price.
· Holding: INS does not lay down a general doctrine. To exclude others from enjoyment of chattel is one thing, but to set up monopoly in plan of its structure gives author a power vastly greater over others.
· Policy: L. Hand says creating new property rights leads to monopolies and reduces competition, which is good for public. Ct. acknowledges Lockean notions of work in ownership, but says there is a limit to a claim of property under this theory and points to Congress as proper party of redress. 
· Highlights that power to exclude and power to prevent imitation in the plan of the structure of chattel are unequal.
· Smith v. Chanel: 
· Holding: Ct. held that a perfume company could claim in advertisement that its product was equivalent of more expensive Chanel No 5.
· Trademark vs. Unfair Competition: Overprotection of trademark, the right to exclude others from making similar use of your trademark, sometimes leads to unfair competition. There is nothing wrong with brand comparison marketing for generics/comparable products, because it helps us know we’re getting a consistently good experience. Competition benefits the public.
· Douglas G Baird: The Legacy of INS v. AP:
· Ideas and information are public goods (non-rivalrous and non-exclusionary).
· Allocation of private rights is effective when there is a scarcity. Problem: Intangibles are not scarce.
· Grating exclusive rights to information conflicts with other rights in a way that granting exclusive rights to tangible property does not and does not promote market economy in that first person is made worse off, but public as a whole may be better off.
· Purpose of IP Law: Attempts to strike a balance by:
· Allowing competition through imitation by limiting periods of exclusive rights.
· Provides incentives to encourage R&D, create new works, etc.
· NBA v. Motorola (Not Assigned):
· Facts: Motorola system sent game updates to pagers by gathering information from broadcasts. NBA offered a similar pager delivery service. Both obtained score by watching game.
· Holding: This is not a case of misappropriation akin to INS, because were not using one service to forward to other.
· Implies how much work this notion of free-riding has to do.
· Factor Test: 
· A plaintiff generates or gathers information at a cost
· The information is time-sensitive
· A defendant’s use of the information constitutes free-riding on the plaintiff’s efforts
· The defendant is in direct competition with a product or service offered by plaintiffs; and
· The ability of other parties to free-ride on the efforts of the plaintiff or others would reduce incentive to produce product that its existence would be substantially threatened
· Nichols v. Universal: 
· Facts: P was author of play; D produced motion picture that P alleged was taken from it. Two works shared common features as to plot and character, but also significant differences. Only commonality: quarrel between Jewish and Irish father, marriage of children, birth of grandchildren, reconciliation.
· Holding: P’s copyright did not cover everything that might be drawn into her play, content went into public domain to some extent; movie is too unlike play to be an infringement.
· Idea vs. Expression: Copyright protects expression, but not underlying idea.
· Diamond v. Chakrabarty:
· Facts: Microbiologist filed patent application related to invention of human-made genetically-engineered bacterium capable of breaking down crude oil. Wanted to patent (1) process claims for method of producing bacteria (2) inoculum comprised of carrier material floating on water (3) claims to bacteria themselves.
· Holding: Microorganism qualifies as patentable subject matter, because it constitutes a manufacture or composition of matter within meaning of state. It is not natural phenomenon, but a product of human ingenuity.
· Counter-Arguments: Lack of congressional intent, “Parade of horribles”
· The Four Factors of Legal Analysis:
· Plain Meaning/Language of the Statute
· Legislative History (Ex: Patent Act of 1793)
· Structure/Consideration of contrary argument
· Policy (Potential Hazards/Risks)
· The Elements of Patentability:
· Patentable subject matter (patent eligibility)
· Useful/utility (operable and provides a tangible benefit)
· New (statutory bar, novelty, anticipation)
· Nonobvious (not readily within the ordinary skills of a competent artisan at the time the invention was made)
· Specification requirements (enablement, written description, best mode, definiteness)
· Patent Law, In General:
· Requirements for patentability: patentable subject matter, new/novel, useful, non-obvious, sufficient disclosure.
· What is patentable? Process, machine, manufacture, composition of matter.
· What is not patentable? Laws of nature, physical phenomenon, abstract ideas
· White v. Samsung: 
· Facts: Vanna White sues Samsung for likeness of her in form of robot standing in front of Wheel of Fortune in computer game.
· Holding: Summary judgment against White precluded and reversed in part on her claims for violation of common-law right of publicity and violation of Lanham Act (fed statute concerned w/ false representations in advertising).
· Dissent (Kozinski): Echoes Hand’s opinion in Cheney. Overprotection stifles the very creative forces it’s supposed to nurture. Concerns: (1) Holding creates new and broader property right by giving celebrity right to anything that reminds viewer of her. (2) Contradicts Federal Copyright Law, because law gives right to fair use, and this is a parody of game, not White. (3) First Amendment Violations
· MGM v. Grokster: 
· Facts: Grokster and StreamCast distribute free software products that allow computer users to share electronic files through peer-to-peer networks. Grokster employs FastTrack in which 90% of available files are copyrighted works. Grokster also gave away software known as OpenNap designed as compatible with Napster program and used promotional materials to market program as best Napster alternative.
· Holding: Ct. creates doctrine of inducement liability and holds that Grokster activity violates this.
· Evidence: Grokster made software search for lost Napster users, increased network value means more revenue for advertisements
· Doctrines for Secondary Liability Copyright Infringement:
· Requirement for analysis: there must be direct infringement
· Vicarious liability: some power to control
· Contributory liability: some kind of knowledge; knew or should have known; facilitating infringement
· Substantial non-infringing use: defense to being held liable for contributory liability; staple article of commerce and therefore maker/seller of advice is not liable
· Inducement Liability: creates inducement for sharing of copyrighted works; must be substantial element of culpability in infringement.

Property in One’s Person:
· Moore v. Regents of Cal:
· Facts: P sought treatment for hairy-cell leukemia at UCLA. D conducted tests, took blood and tissue samples, confirmed diagnosis, and told Moore of life-threatening condition. Did not tell him or gather consent to harvest cells, which were unique and access to them was of great scientific and commercial value.
· Holding: Not a conversion and does not constitute share of profits for damages. Extension of conversion law is a legislative issue. Cause of action exists under failure to meet disclosure obligations. 
· Policy: patients have protection but concern with strict liability tort’s effect on third parties and research generally, better to let legislature act, don’t need it to protect patient’s rights
· Concurrence: Emphasizes that human vessel is “single most venerated and protected subject in any civilized society”
· Dissent: Concerns: (1) Property is an abstract concept that fits differently to the different types of objects that it attaches. (2) Mining and harvesting from collected tissue is itself a moral concern of using the body. (3) Unjust enrichment and unequal bargaining position. Argued non-disclosure was inadequate because (1) Remedy is “illusory” because of requirements for failure to disclose cause-of-actin (2) Only gives patients the right to refuse consent, not the right to grant if he can share in the proceeds (3) Only immediate doctor can be held liable.
· Jacque v. Steenberg: 
· Facts: Steenberg Homes had mobile home to deliver. Quickest and easiest route was across Jacques’ land. Jacques refused entry to land and recommended Steenberg use back winding road. Steenberg plowed through property anyways, despite lack of permission.
· Holding: Supreme Court ordered $100,000 punitive damages for $1 nominal damage for intentional trespass. The individual has a strong interest in excluding others from her land.
· Right to exclude is an essential (& fundamental) prop. right
· The right is hollow if it’s not enforced
· Owner has a strong interest in excluding others
· De-emphasizes self-help
· State v. Shack:
· Two non-profit workers who were considered agents of the government wanted to visit migrant workers on P’s farm. P denied access and stipulated that meetings take place in office. D’s refused and were charged with trespass.
· Holding: There is no legitimate need for a right in the farmer to deny the worker the opportunity for available aid. The migrant workers must be allowed to receive visitors of his own choice, so long as there s no behavior hurtful to others and members of the press may not be denied reasonable access to workers who do not object t seeing them.
· Policy concern regarding protection of workers from harm outweighs farmer’s private rights.
· Evaluating Relationships: Government Power Theory, Leasehold Interest, Reliance Interest in Property
· Joseph W. Singer’s Reliance Interest:
· The variety of current legal rules limiting the right to exclude can all be justified in terms of a single underlying moral principle called the reliance interest in property.
· General proposition is that non-owners have right of access to property based on need or on some other important policy.
· Property rights are redistributed from owners to non-owners:
· To protect interests of the more vulnerable persons in reasonably relying on the continuation of the relationship
· To redistribute resources earned by the more vulnerable party for contributions to joint efforts
· To fulfill needs of the more vulnerable persons
· Other Commentary About Property Interests:
· William Blackstone: Property is “the sole and despotic dominion which one man claims and exercises over the external things of the world, in total exclusion of the right of any other individual in the universe.”
· Morris Cohen: “The essence of private property is always the right to exclude others. However, this right should not be regarded as inviolable.”
· CB Macpherson: “Right to exclude is no more the essence of property—as a matter of logic or as a matter of property—than the right not to be excluded.”
· Richard Epstein: “Nothing is wrong with a system of absolute rights that allows individuals to exclude some persons on a whim and to admit others only by mutual consent…on occasion, narrow limitations on the right to exclude are appropriate because the preconditions that make absolute rights workable are not satisfied.”
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