Employment Discrimination

1. Intro

a. Labor Market Context

b. Theories of Labor Market Discrimination

i. Personal-Prejudice Models

1. Employer Discrimination

2. Customer Discrimination

3. Employee Discrimination

ii. Statistical Discrimination

1. Probably the biggest form of discrimination

2. Make judgments about person based on group 

iii. Comparable Worth

c. Slack v. Havens

2. Individual Discriminatory Treatment

a. Direct Evidence Cases

i. Plaintiff has burden of proof

1. See, Slack v. Havens

b. Circumstantial Evidence

i. McDonnell Douglass Corp v. Green

1. Facts

a. Green laid off, then civil rights activity. Rehired others who had participated, but not him. Claims racial discrimination

2. Prima Facie Case

a. Belongs to protected minority

b. Qualified

c. Adverse Employment Action

d. Position remained Open

3. Employer’s Legitimate, nondiscriminatory reason (LNR)

a. Don’t have to prove, just have to articulate

4. Plaintiff’s showing that stated reason is pre-textual

ii. Furnco Construction Corp v. Waters

1. Facts

a. Three black bricklayers, refused employment. Defendant hired based on recommendations. Very safety intense employment

2. Prima Facie Case

3. Employer’s legitimate, nondiscriminatory reason

a. Hired by reference, safety and time sensitive

4. Plaintiff’s showing that stated reason is pretextual

a. Supreme Court says that statistics of balanced work place are relevant, not dispositive

iii. Reeves v. Sanderson Plumbing Products, Inc

1. Facts

a. 57 year old man, fired because of faulty timesheets

2. Prima Facie Case

a. Protected group: 40 years or older

3. Employer’s legitimate, nondiscriminatory reason

a. Falsified timesheets

4. Plaintiff’s showing that the stated reason is pretextual

a. Timesheets were correct

b. Comments that he was too old/ came over on Mayflower

i. Stray Remarks Doctrine – look at temporal relationship between comments and action

iv. Price Waterhouse v. Hopkins

1. Mixed motive analysis

a. Employee told to “walk more femininely” also fired because of lack of interpersonal skills

b. Avoid liability if he could prove that the wouldn’t have promoted her for legal as well as illegal reason

i. Legal reason had to be in the employer’s head at the time

v. Desert Palace, Inc. v. Costa

1. Mixed motive analysis

a. Plaintiff was fired out of the same incident when a male employee was not fired; She had had prior problems with management

b. Court: Must show unlawful discrimination by a preponderance of the evidence

c. Employer’s burden: Show that they would have taken the same action for lawful reasons

i. Burden of proof or production?

vi. McKennon v. Nashville Banner Publishing Co.

1. Plaintiff fired, sued for age discrimination, during discovery, found she stole documents

2. After-acquired evidence Doctrine

a. No reinstatement or front pay

b. Back pay from date of unlawful discharge to date of discovery of new information

3. Systemic Discriminatory Treatment

a. International Brotherhood of Teamsters v. United States

i. Plaintiff’s Prima Facie Case: Discrimination is the “company’s standard operating procedure

1. Show via statistics and “Buttress” cases – individual stories

ii. Employer’s Burden – Prove that an individual applicant was lawfully denied an employment opportunity

b. Hazelwood School District v. United States

i. Pattern and practice of discrimination in hiring black teachers

ii. Supreme Court: Appropriate statistic is the internal numbers compared to the relevant labor market

c. EEOC v. Chicago Miniature Lamp Works

i. Word of mouth hiring, low paying and did not require fluency

1. High percentage of Hispanic and Asian employees

ii. Relevant labor maker = qualified and interested applicants

1. Can’t compare to general population, not everyone was interested

d. Dothard v. Rawlinson

i. Women who wanted to be prison guards, the prisons tried to say that women weren’t interested

ii. Court: Women knew they wouldn’t get hired so they didn’t apply

1. There can still be a case for these people

4. Disparate Impact

a. Griggs v. Duke Power Co

i. Suit by African Americans who were only hired to the labor department

1. High school graduation, Wonderlic Personnel Test and Bennett Mechanical Comprehension requirements

ii. Court: No intentional direct discrimination, but created disparate impact

1. Employer bears the burden of showing that any given requirement must have a manifest relationship to the employment in question

a. Griggs had burden of proof on Employer, changed by Wards Cove

b. Albemarle Paper Co. v. Moody

i. For transfer to skilled lines, only give test to African Americans, and tack black lines of progression onto white lines

ii. Allocation of Proof

1. Plaintiff’s prima facie case

a. Is the employer using a facially neutral test

2. Employer’s burden of proof

a. Have to show that the test is job related

3. Plaintiff has to show that job relatedness is a pretext

c. Wards Cove Packing Co. v. Antonio

i. Step 1: 

1. Plaintiff’s prima facie case

a. Establish a disparate impact and the specific practices causing that impact

ii. Step 2:

1. Employer’s LNDR

a. This is only a burden of production

iii. Step 3

1. Plaintiff must prove less discriminatory, but equally effective alternative

a. Burden of Proof!

b. Cost still matters

d. Connecticut v. Teal

i. Test for advancement, which more whites passed than blacks

ii. When promotions were made, higher percentage of blacks were hired 

1. Employer says that the fact that there is no disparate impact on the bottom line is a defense

iii. Court: “Bottom line” argument is not a defense

1. “This court has consistently focused on employment and promotion requirements that create a discriminatory bar to opportunities.”

e. Ricci v. DeStefano

i. City hired consultants to create promotion exam. Disparate impact with minority applicants. Toss out results. White firefighters brought suit

ii. Court: Throwing out the tests was an employment decision on the basis of race

f. Validation

i. 80% Rule

1. A test that selects minorities at 80% or more of the rate at which majorities are selected does not have an adverse impact

a. Only about 50% of courts apply this test

ii. Criterion or Empirical Validation

1. Concurrent – give to current employees and see relation to supervisor rankings

2. Predictive- give to new hires, and later compare to supervisor rankings

iii. Content Validation 

1. Give a related test – typing for typing positions

iv. Construct Validation

1. Identification of a human trait

2. Least favored, and courts are most skeptical of

5. Title VII

a. Scope of Coverage

i. Private employer and state and local government

1. Fifteen or more employees for each working day in each of twenty or more calendar weeks in the current or preceding year

ii. It shall be an unlawful employment practice to

1. refuse to hire or to discharge any individual or to discriminate against any individual with respect to his terms, conditions, or privileges of employment, because of such individual’s race, color, religion, sex or nat’l origin

b. Hishon v. King & Spalding

i. Woman attorney was denied partnership

ii. Does Title VII apply

1. Law firm was an employer

a. Doesn’t apply among equity partmers

2. Opportunity to become a partnerwas  a term, condition, or privilege of employment

6. Race/Color

a. McDonald v. Santa Fe Trail Transportation Co.

i. After taking part in illegal activity, white employees fired, black employee kept

ii. Court: Title VII prohibits racial discrimination against whites upon the same standards as are applicable to blacks

b. United Steelworkers of America v. Weber


i. Voluntary affirmative action, saved half of all positions in training program for blacks

1. Until percentage of black employees is equal to local labor force

ii. Court: This is a lawful plan, because it is in the spirit of Title VII

1. Plan’s purpose mirror those of Title VII

2. Plan does not unnecessarily trammel the interests of white employees

a. Has to be terminated when the goal is reached

7. Affirmative Action

a. Johnson v. Transportation Agency, Santa Clara County, California

i. Voluntary affirmative action plan to hire women as skilled craft workers

1. Being female was a plus factor in hiring

ii. Weber Analysis

1. Manifest imbalance/traditionally segregated job category

2. Rights of male employees unnecessarily trammeled

3. Does the plan seek to maintain sexual balance

iii. Court: Affirmate action plan represents a moderate, flexible, case-by-case approach to effecting a gradual approach

b. Constitutional Requirements

i. Race – Strict scrutiny

1. Compelling governmental interest pursued through narrowly tailored means

ii. Sex – Intermediate scrutiny

1. Legitimate governmental objectives pursued through substantially related means

8. Bona Fide Seniority Systems

a. International Brotherhood of Teamsters v. United States

i. Seniority is lost when you transfer positions, Plaintiffs argue that this locks them into less satisfactory jobs 

ii. Court: This is a bona fide seniority system “an otherwise neutral, legitimate seniority system does not become unlawful… simply because it may perpetuate pre-Ac discrimination.”

1. As long as plan does not have genesis in racial discrimination

9. Religion

a. Trans World Airlines, Inc. v. Hardison

i. Employee observes Saturday Sabbath, transfers to a new building where he doesn’t have seniority to request Saturday off.

1. Fired for refusing to work assigned shifts

ii. Court: To require TWA to bear more than a de minimis cost in order to give Hardison Saturdays off is an undue hardship

b. Hosanna-Tabor Evangelical Lutheran Church and School v. EEOC

i. Called teacher develops narcolepsy, she sues

1. A tenet of religion says you have to settle disputes within the church

ii. Ministerial Exception

10. Gender

a. Compensation Differentials

i. County of Washington v. Gunther

1. County paid lower wages to female prison guards

2. Female guards did more clerical work, because there were less female prisoners

3. Bennett Amendment & Equal Pay Act

4. Court: Bennett Amendment incorporated four affirmative defenses of Equal Pay Act into Title VII 

a. Seniority System

b. Merit System

c. Merit System 

d. Earnings measured by quantity or quality 

5. Any factor other than sex

ii. AFSCME v. State

1. State paid employees in predominantly female fields lower wages than employees in predominantly male fields

2. Suit brought seeking implementation of comparable worth scheme

3. Court: State’s initial reliance on market-based compensation is not in and of itself a violation of Title VII

iii. City of Los Angeles, Water & Power v. Manhart

1. Employer required women to make larger contributions to pension fund

2. Court: Policy violated Title VII, but retroactive benefits were not awarded, because it would impact pension plans

iv. Arizona Governing Committee for Tax Annuity v. Norris

1. Employer required employee to use insurance company that paid out less to women, based on longevity tables

2. Court: The plan does violate Title VII, but retroactive benefits should not be awarded because of impact

b. Bona Fide Occupational Qualification

i. Dothard v. Rawlinson

1. Woman wanted to be a prison guard, but didn’t meet the height requirement

2. Disparate Impact

a. Prima facie case is met

3. Disparate Treatment

a. There is a BFOQ defense to this

4. Court: A Woman’s ability to maintain order could be reduced by her womanhood

a. Can’t use height/weight as test for strength

ii. United Auto Workers v. Johnson Controls

1. Company prevented women from working in battery factory, because of possible risk to possible infant

2. Pregnancy Discrimination Act of 1978

a. Discrimination based on pregnancy is facial discrimination based on sex

3. Court: No BFOQ, because the essence of the business is to make batteries

c. Marriage and Family Obligations

i. Sprogis v. United Air Lines

1. Require that stewardess have to be married, but don’t have same rule for male stewards

2. Court: Facial discrimination under Title VII to have different standards

3. There is no BFOQ

ii. Harper v. Trans World Airlines

1. Company has policy that married couple can’t work in same department. If one does transfer, fire one with least seniority

2. Court: There is no evidence to show that there is a discriminatory impact on women, or that women are were relegated to low paying positions

d. Maternity

i. Ensley –Gaines v. Runyon

1. Plaintiff becomes pregnant, and has doctor ordered work restrictions. Assigned light duty 

a. Limited duty – people who were hurt on job

b. Light – Same, not full time

2. Court: Plaintiff met prima facie case, apply McDonnell Douglas ping-pong for showing of LNR and pretext

ii. In Re Union Pacific Railroad Employment Practices Litigation

1. Insurance covered contraception when medically necessary for non-contraceptive purposes, but not for contraception

2. Court: Pregnancy discrimination act does not apply to contraception, and the health plan applies equally to men and women

iii. Newport News Shipbuilding v EEOC

1. Women employees were given full coverage for pregnancy, and full coverage for spouses, but spouses of male employees were only given $500 for pregnancy

2. Court: PDA protects men as well as women

iv. Pregnancy Discrimination Act

1. “Because of sex” includes pregnancy, childbirth, ore related medical conditions – Women affected by such shall be treated as others not so affected but similar in their ability or inability to work

2. Employer’s don’t have to pay for abortion, except where the life of the mother would be endangered

e. Grooming Codes

i. Jespersen v. Harrah’s Operating Company, Inc

1. Dress code required women to wear face powder, blush, mascara, and lip color

2. Court: “Grooming standards do not require Jespersen to conform to a stereotypical image that would objectively impede her ability to perform her job requirements”

a. Plaintiff failed to show that there was an unequal burden placed on women

f. Sexual Harassment

i. Meritor Savings Bank v. Vinson

1. Supervisor sexually harassed employee

2. Court: Sexual harassment is covered under sex discrimination

a. Employer is not automatically liable for supervisory sexual harassment, and is not necessarily insulated from liability by absence of notice

3. Hostile Environment

a. Sufficiently severe or pervasive

b. To alter the conditions of employment

c. Create an abusive working environment

i. Harris v. Forklift – has to be both objectively and subjectively hostile

ii. Nichols v. Azteca Restaurant Enterprises

1. Male employee ridiculed by coworkers by belittling his manhood, using female terms

2. Court: This is harassment for not conforming to gender stereotypes, and thus because of sex

a. Employer is liable for co-worker harassment because they did not exercise reasonable care to correct the behavior

i. Negligence standard for coworkers

iii. Burlington Industries, Inc v. Ellerth

1. Supervisor made quid pro quo threats

a. It is a hostile environment claim, because the threats weren’t followed through

b. Quid pro quo would mean the employer is liable no matter what

2. Court: Employer is vicariously liable for environment created by supervisor with immediate or successively higher authority over the employee

3. Affirmative Defense

a. Employer exercised reasonable care to prevent and correct promptly the harassment

b. Employee unreasonably failed to take advantage of preventative or corrective measures

iv. Pennsylvania State Police v. Suders

1. Constructive discharge – employee faces situation that is so bad that the reasonable person would find that quitting is the reasonable course of action

2. Court: Employer liability in tangible action constructive discharge in which the discharge is precipitated by supervisor’s official act

a. No affirmative defense for tangible action

i. Tangible Actions –hiring, firing, failure to promote, reassignment with significantly different responsibility, significant change in benefits

11. Sexual Orientation and Gender Identity

a. Smith v. City of Salem, Ohio

i. Firefighter with Gender Identity Disorder (transsexual) told his supervisor, and city began forming a plan to fire him

ii. Court: Having alleged that his failure to conform to sex stereotypes concerning how man should look and behave was the driving force behind Defendant’s actions, Smith has sufficiently pleaded claims of sex stereotyping and gender discrimination

1. Discrimination based solely on transsexual would also be impermissible 

12. National Origin

a. Espinoza v. Farah Manufacturing

i. Citizen of Mexico applies for a job, and is denied because she is not a citizen

1. 97% of employees were of Mexican ancestry

ii. Court: Nothing in the Act makes it illegal to discriminate on the basis of citizenship or alienage

b. Fragrante v. City and County of Honolulu

i. Man applied for position as a clerk, and had a heavy Filipino accent.

ii. Court: Because there was public contact as part of job, the accent could be a legitimate issue

1. Employer’s LNR

13. Retaliation

a. Prima Facie Case

i. Engaged in statutorily protected activity

ii. Suffered a materially adverse action

iii. Causal connection between activity and adverse action

1. No ping pong

b. Burlington Northern and Santa Fe Ry v. White

i. Supervisor makes a discriminatory statement, employee complains and is later sent to a harder and dirtier job

1. She gets into a dispute with supervisor and is suspended

2. Company investigates, and overrules suspension and awards back pay

ii. Court: Upholds jury ruling in favor of employee, it doesn’t matter that the job transfer is in her job duties or that she is awarded back pay

c. Thompson v. North American Stainless Steel

i. Company fired the fiancée of a woman who made a Title VII complaint

ii. Issue: Whether there is third party standing

iii. Court: Thompson falls within the zone of interest protected by Title VII

1. Claiming to be aggrieved

14. Age Discrimination in Employment

a. Disparate Treatment

i. O’Connor v. Consolidated Coin Caterers Corp

1. Man fired at age 56, replaced by at person at age 40

2. Court: Being replaced by someone outside the protected class is not an element of the prima facie case

3. Prima Facie

a. Member of the protected group – age 40+

b. Qualified for the position

c. Adverse Employment Action

ii. General Dynamics Land Systems Inc v. Dennis Cline

1. Company only provided health care for over 50, a 40 year old employee claimed age discrimination

2. Court: ADEA does not mean to stop favoring an older employee over a younger one

a. Intent of the statute 

iii. Gross v. FBL Financial Services, Inc

1. 54 year old man transferred to a different position, argued that it was in effect a demotion

2. Issue: Whether a plaintiff has to produce direct evidence in a mixed-motive case

3. Court: Mixed motive burden shifting framework does not apply to ADEA cases

b. Disparate Impact

i. Smith v. City of Jackson, Mississippi

1. Police department gave raises to everyone to bring them to local standards

2. Younger employees tended to get proportionately higher raises, although those with tenure still received an actually higher amount

3. Court: There are disparate impact claims under the ADEA

4. RFOA – Reasonable factor other than age  - limits disparate impact cases for Age

a. Wards Cove governs

c. Affirmative Defenses

i. Western Air Lines, Inc v. Criswell

1. Flight engineers required to retire at age 60, although they are not responsible for flight unless pilot & co-pilot can’t

2. Court: ADEA requires that age qualifications be something other than convenient or reasonable, they must be reasonably necessary to the particular business

d. Waiver

i. Must be written to be understood by average employee

ii. Must specifically refer to ADEA

iii. Does not preclude claims that arise after the date it is executed

iv. Only in exchange for additional consideration

v. Employee is advised in writing to consult an attorney

vi. Given 21 days to consider waiver

vii. Given 7 days to revoke the signing

viii. NOTE – can’t waive the right to file a charge with EEOC or participate in an EEOC proceeding

e. “Me Too” Evidence

i. Sprint/United Management Co v. Mendelsohn

1. Claim to have been fired because of company-wide policy that discriminated based on age – Wanted to introduce testimony from other people with other supervisors

2. Court: Federal Rules of Evidence 403 & 404 – evidence of discrimination by other supervisors is not per se admissible or inadmissible 

f. Retaliation

i. Gomez-Perez v. Potter

1. Whether the ADEA provided for retaliation claims, especially against the Federal Government

2. Court: Yes, retaliation against a federal employee who complains of age discrimination is forbidden

15. Americans with Disabilities

a. Substantially Limit Major Life Function

i. Sutton v. United Air Lines, Inc

1. Twin sisters with myopia want to be pilots, but there is an uncorrected vision requirement

a. With corrective lenses, their vision is fine

2. Court: “If a person is taking measures to correct for, or mitigate an impairment, the effects of those measures… must be taken into account when judging whether that person is “substantially limited” 

a. Therefore, no claim that they are substantially limited in any major life activity

ii. Toyota Motor Manufacturing v. Williams

1. Employee developed carpal tunnel and tendonitis, and was given a specific task within her abilities. However, later that task was combined with others that she could not perform

2. Court: “ To be substantially limited in performing manual tasks, an individual must have an impairment that prevents or severely restricts the individual from performing tasks that are of central importance to most people in their lives”

a. Job specific tasks have only limited relevance

b. She was not severely restricted in activities that are of central importance to most people’s lives

b. ADA Amendments

i. Hoffman v. Carefirst of Fort Wayne

1. Plaintiff had cancer, which was in remission, later dismissed

2. Court: Under the ADAA, impairments that are in remission are a disability if substantially limiting a major life activity when active – So he was disabled

c. Disabilities that Interfere with Essential Job Functions

i. Albertsons v. Kirkingburg

1. Plaintiff with monocular vision – couldn’t get a commercial drivers license, but could qualify for a waiver

2. Issue – Was the plaintiff a ‘qualified individual with a disability?

3. Court: No, the waiver program did not modify the basic visual acuity standard

d. Job-Related Qualification Standards

i. Chevron U.S.A. v. Echazabal

1. Plaintiff with hepatitis C. He could perform the job, but the toxins would be especially dangerous to his liver problem

2. Court: EEOC authorized refusing to hire an individual because it would endanger his own health, and the court found that the ADA permits the regulation

e. Structure of Proof

i. Raytheon Co v. Hernandez

1. Plaintiff forced to resign because of showing up under the influence of cocaine and alcohol

2. Later reapplied, but company had a policy not to rehire based on violations of workplace conduct rules

3. Court: The no-rehire policy was a “quintessentially legitimate nondiscriminatory reason

4. There are disparate treatment and impact claims under ADA

f. Reasonable Accommodation

i. U.S. Airways v. Barnett

1. Plaintiff hurt his back, transferred to the mail room

2. Later, employees with more seniority bid for and received that position

3. ADA says reassignment to a vacant position is a reasonable accommodation

4. Court: It is reasonable “in the run of the cases” that an assignment trumps the seniority system

a. To prevail, the plaintiff must show “special circumstances that make an exception to the seniority system reasonable in the particular case”

703(k)

(k) Burden of proof in disparate impact cases

(1) (A) An unlawful employment practice based on disparate impact is established under this subchapter only if-

(i) a complaining party demonstrates that a respondent uses a particular employment practice that causes a disparate impact on the basis of race, color, religion, sex, or national origin and the respondent fails to demonstrate that the challenged practice is job related for the position in question and consistent with business necessity; or

(ii) the complaining party makes the demonstration described in subparagraph (C) with respect to an alternative employment practice and the respondent refuses to adopt such alternative employment practice.

(B) (i) With respect to demonstrating that a particular employment practice causes a disparate impact as described in subparagraph (A)(i), the complaining party shall demonstrate that each particular challenged employment practice causes a disparate impact, except that if the complaining party can demonstrate to the court that the elements of a respondent’s decision making process are not capable of separation for analysis, the decision making process may be analyzed as one employment practice.

(ii) If the respondent demonstrates that a specific employment practice does not cause the disparate impact, the respondent shall not be required to demonstrate that such practice is required by business necessity.

(C) The demonstration referred to by subparagraph (A)(ii) shall be in accordance with the law as it existed on June 4, 1989, with respect to the concept of “alternative employment practice”.

(2) A demonstration that an employment practice is required by business necessity may not be used as a defense against a claim of intentional discrimination under this subchapter.

(3) Notwithstanding any other provision of this subchapter, a rule barring the employment of an individual who currently and knowingly uses or possesses a controlled substance, as defined in schedules I and II of section 102(6) of the Controlled Substances Act (21 U.S.C. 802(6)), other than the use or possession of a drug taken under the supervision of a licensed health care professional, or any other use or possession authorized by the Controlled Substances Act [21 U.S.C. 801 et seq.] or any other provision of Federal law, shall be considered an unlawful employment practice under this subchapter only if such rule is adopted or applied with an intent to discriminate because of race, color, religion, sex, or national origin.
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