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Trusts & Wills – Prof. Buckles

Acronyms
· CP: Community property.

· D: Decedent.

· JT: Joint tenant.

· POA: Power of appointment.

· POD: Payable on death.

· SP: Separate property.

· SS: Surviving spouse.

· T: Testator.

Definitions

· Administrator/Executor: Determines what’s in the estate; appraises & distributes estate. 

· Administrator = no will | no executor named in will.

· Executor = named in will to administer estate.

· Assigns: People to whom property is transferred.

· Beneficiary: Person who holds equitable title.

· Codicil: Testamentary instrument that amends prior will
· Doesn’t replace it.

· Issue: Direct lineal descendant.

· Letters of administration: Petition to open probate when no will exists.

· Letters testamentary: Petition to open probate when will exists.

· Precatory language: Language that only advises trustee.

· NOT binding.

· Probate: Bring will before court to be declared valid. 

· Remaindermen: People who benefit only upon the occurrence of a contingent event.

· They have NO present possessory interest.

· Settlor: Person who creates trust. 
· Trustee: Person who holds legal title.

Miscellaneous
· Ways to transfer property:

1. Will.

2. Trust.

3. Gift.

4. Contract.

5. Joint Tenancy.

6. Intestacy (do nothing).

· If ex-wife is listed as beneficiary of life insurance contract → it’s automatically invalid.

· This is the Texas rule.

· But federal law pre-empts TX rule.

· So won’t apply e.g. for ERISA.

Will Substitutes
· 3 reasons to avoid probate:

1. Time: Probate is slow.  

2. Cost: Probate is expensive.

3. Publicity: Probate is a matter of public record.

· NO secrecy.

· Payable-on-death clauses(POD):

· E.g. contract for bank account says to pay to mom if I die.

· Old rule: POD clauses aren’t enforceable.

· Coz they’re testamentary provisions & they lack wills formalities.

· Texas § 450(a): Payable-on-death clauses in all contracts are enforceable.

· They’re deemed non-testamentary ( no need to comply with wills formalities.

· Joint tenancy with right of survivorship: 

· Undivided half-interest in the whole.

· Right of survivorship: Upon death → survivor takes whole.

· Presumption against right of survivorship>

· I.e. Goes to D’s heirs | will.

· Rebutted if explicitly agree.

· Can be severed unilaterally.

· E.g. by selling | devise (in will).

· Once severed ( tenants in common, & if 1 tenant dies, his share passes to his heirs.

· JT with right of survivorship must be in writing.

· Else passes by will | intestacy.

· Multiple party bank accounts:

· You must survive the decedent in order to collect.

· Applies to PODs & JT accounts with survivorship.

· For JT account, when 1 dies, the survivor takes the whole thing.

· Heirs get nothing.

· Creditors can only reach JT account during the life of the JT.

Intestacy
· Surviving spouse:

· UPC (See UPC Surviving spouse sheet!!!): 

· If decedent (D) leaves a child → parents get nothing.

· Case 1: No parents AND no kids:
  D                  SS

· D leaves no descendants.

· It’s just D & the surviving spouse (SS).

· SS takes entire estate.

· Case 2: All kids are kids of D & SS:

 




 D                     SS


    




   Kid 1       Kid 2

· SS takes entire estate.

· Regardless of whether D has surviving parents or not.

· Case 3: SS has other kids:

 




 D                     SS
           SS’s former spouse
















    Kid 2

  




           Kid 1        

· All D’s kids were with SS.

· D has no other kids.

· SS → the 1st $150,000 + ½ of remaining estate.

· Kid 1 → other ½ of remaining estate.

· Case 4: D has other kids:




D’s former spouse

 D                     SS
           













  

       Kid 2

  







Kid 1

· One or more of D’s kids were with former spouse.

· SS takes the 1st $100,000 + ½ of remaining estate.

· Case 5: Parent & no kids:





D’s mom | dad | both









  




  D                     SS

· SS → the 1st $200,000 + ¾ of remaining estate.

· Parent(s) get ¼ of remaining estate.

· Summary:

· If no parents & no descendants (kids) → case 1.

· If all kids are kids of D & SS → case 2. 

· If D has other kids → case 4.

· If D & SS have kids, but SS has other kids → case 3.

· If D has parent(s), but no kids → case 5.

· Texas: See Texas surviving spouse sheet!!!
· English Per Stirpes:

· Pass the pot down equally, regardless of whether they’re alive or dead, but must have living descendants if dead.

· So, split pot equally between D’s kids. If 1 kid is dead, take his share & split it equally among his kids etc.

 A (dies intestate)


                          B (dead)



  C (dead)


    D (alive)

 
    E (dead)

    F (dead)


   

       G (alive)        H (alive)     I (alive)
· D → ½ (split in half between B & C, then D gets B’s half).
· G → ⅛; H → ⅛ (E & F get ½ of C’s ½ = ¼, then G & H split it).
· I → ¼ (I gets all of F’s ¼).
· Modern (American) Per Stirpes | Per Capita with Representation | Old UPC 1969 | (Texas – this is just the name – how it works is later):

· Split the pot into equal shares for the nearest generation of descendants that has a living member.  

For those in this group who’re dead, split their share equally among their nearest generation of descendants that has a member living etc.

·   A (dies intestate)


                          B (dead)



  C (dead)


    D (alive)

 
    E (dead)

    F (dead)


   

·        G (alive)        H (alive)     I (alive)
· D → ⅓ (Split equally among D, E & F, coz that’s the nearest generation to A with someone living).
· G →
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; H →
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(G & H are nearest generation to E that are alive, so split E’s ⅓ equally among them). 
· I → ⅓.
· Per Capita at each generation (New UPC):

· Equally near, equally dear.

· Everybody taking at the same level, must take equally.

· Split the pot into equal shares for the nearest generation of descendants that has a living member (like modern per stirpes).

· Now, only the living members of this group actually take their the share.

· The remaining “hotch pot” all gets passed to the nearest generation of descendants with a living member & distributed equally, but again, only the living members take, and the “hotch pot” goes down again etc.    

· UPC follows per capita at each generation.

  A (dies intestate)


                          B (dead)



  C (dead)


    D (alive)

 
    E (dead)

    F (dead)


   

       G (alive)        H (alive)     I (alive)
· D → ⅓ (Split equally among D, E & F).
· G →
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; H →
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; I →
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(Now split remaining ⅔ equally among G, H & I → everyone gets ⅔ x ⅓ =
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). 
· Texas:

· TX uses modern & then English per stirpes:

· The first division is made as in modern per stirpes.

· Then, each dead guy’s share is passed on according to English per stirpes.

· E.g.

  A (dies intestate)


                          B (dead)



  C (dead)


    D (alive)

 
    E (dead)

    F (dead)


   

       G (dead)       H (dead)     I (alive)



 J (alive)        K (alive)     L (alive)
· D → ⅓ (Split equally among D, E & F).
· I → ⅓ (passed down from F).
· H →
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 (coz G & H would get
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each, so H’s
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goes to L).
· J →
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; K →
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(they share G’s
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).
· Axioms:

· Remove all leaf nodes who are dead.

· If there’s a line with NO living descendants → it doesn’t count.

· Kill it.

· Only distribute if someone is alive or dead, but with living issue.

· Anybody in the tree with someone above them who’s alive, takes nothing.

· If someone lower in tree has a lineal ancestor that’s alive, he gets nothing.

· You can’t take if dad’s still alive.

· Collaterals:

· D’s share NEVER passes to collateral if he has living descendants.

· Collateral: Related by blood, but not an ancestor | descendant. 

· 1st line collaterals: 

· Descendants of your parents.

· I.e. Brothers & sisters & their descendants.

· 2nd line collaterals: 

· Descendants of grandparents.

· Excluding your parents (& parents’ descendants).

· I.e. aunts, uncles & their descendants.

· UPC: limits intestacy inheritance to 2nd line collateral.

· Prevents “laughing heirs.”

· Degree of relationship: 

· Just count up & across | down from decedent.

· Tie: If there’s a tie (2 people with same degree of relationship to D), the oke with the closest common ancestor wins. 

· UPC distribution (pg. 61):

1. To descendants.

2. If no descendants, then to parents.

3. If no parents, then to descendants of parents by per capita at each generation (modern UPC).

4. If no descendants of parents, then:

· Divide estate in half & split between descendants of maternal & paternal grandparents. 

· Stops at grandparents.

· Descendants of great-grand parents don’t take.

5. If no descendants from grandparents, then it goes to the state.

· Exception: If descendants on 1 side only → they take all.

· Parentelic system (Texas): Estate goes to descendants of nearest lineal ancestor.

· TX is same as UPC, except it allows laughing heirs.

· Doesn’t cut off after grandparents...

1. To descendants.

2. If no descendants, then to parents (equally).

· If only 1 parent is alive, then divide estate in ½. 

· Parent gets ½ of estate;

· Other ½ goes to brothers & sisters & their descendants.
· If none of sisters, brothers & their descendants are alive → parent takes entire estate. 

3. If no parents, then to brothers & sisters & their descendants.
4. If no brothers & sisters | descendants from them, then divide estate in half → 50% to maternal grandparents & 50% to paternal grandparents (& their descendants).
· If only 1 grandparent on either side is alive, then divide estate further in ½. 

· Grandparent gets ½ of estate;

· Other ½ goes to descendants of dead grandparent.
· If no descendants of dead grandparent are alive → living grandparent takes 100%. 

5. If no grandparents, then to great grandparents & great, great grandparents etc. 

· Example 1

Mom (alive)



D

Sister
(alive)

Brother (dead)

(dies intestate)







Nephew 1(alive)
Nephew 2 
· Texas: 

· Mom → ½.
· Sister → ¼. (modern per stirpes)
· Nephew 1 → ⅛; Nephew 2 → ⅛;
· UPC: Mom gets everything.
· Example 2

Grandma



Grandpa


Aunt
Mom

 Dad



Uncle (dead)

       Cousin 1 (alive)
 D


Cousin 2

Cousin 3

   (dies intestate)

· Texas: 

· Cousin 1 → ½.
· Cousin 2 → ¼; Cousin 3 → ¼. 
· UPC: Same as TX.
· Example 3

Great Grandma

 Great Aunt

     Grandma   


Grandpa


     Option 2






Option 1

   Cousin 1

Aunt

Mom
 
Dad

Aunt 

Cousin 2

D


Cousin


Child of cousin 2




Child of cousin

     B 





     B
· Texas: 

· Option 1:

· B → ½.
· Cousin 1 → ½.
· Coz estate is divided in ½ between maternal & paternal grandparents.
· So maternal grandparents’ share floats up to great grandparents. 

· Option 2:

· B → 100% (Cousin 1 gets nothing).
· Coz it goes to descendants of nearest lineal ancestor. 

· So no need to float up to great grandma.

· UPC: B gets everything in option 1 & 2, coz descendants of great grandparents can’t take.

· UPC stops at grandparents.

· Degree of relationship: A gets everything in option 1 & 2, coz he’s of degree 5 & B is of degree 6. 

· Half-bloods:

· Majority (UPC): Half-bloods treated same as full bloods.

· Texas: Half-bloods only get half what full bloods get.

· Exception: Unless everyone at the generation is a half-blood.

· Simultaneous death:

· Texas: Beneficiary must survive by 120 hours to take.

· Else assume beneficiary predeceased D.

· UPC: Beneficiary is presumed to die before T if can’t prove order of death.

· If everyone dies in plane crash ( you can’t take.

· Joint tenants: If both die at same time, each gets half.

· Children & Adoption:

· Adopted children are treated as natural children.

· So, whoever they inherit from | through, you do it as if they’re natural kids.

· Texas: 

· Adopted kids = super kids.

· They inherit from & through natural parents AND foster parents.

· Exception: Adopted adult can’t inherit from | through natural parents.

· Natural parents can’t inherit from adopted kids.

· Adopted parents can.

· UPC:

· Adopted kids only inherit from & through foster parents.

· Exception: Can inherit from natural parent only if they’re adopted by step-parent.

· I.e. if mom | dad remarries & new spouse adopts kid.

· Adult adoption: 

· You can adopt an adult.

· Exception: Can’t adopt wife | lover.

· So can’t adopt homosexual partner.

· Adult adoption stops collateral heirs from contesting will.

· Coz lineal descendants have priority.

· Adoption removes standing of collateral heirs. 

· Problem is you can’t unadopt.

· So even if T changes his will, adopted child can still challenge.

· Equitable adoption: No formal procedures were followed.

· Kids can inherit from foster parents.

· Foster parents can’t inherit from kids.

· Posthumous children:

· Children born after T dies.

· Texas: Child must be “in being” at T’s death to take.

· Child is “in being” from time of conception.

· So kid can take if conceived prior to T’s death.

· But must be born alive.

· Else kid takes nothing.

· Common law: Child must be born within 280 days of T’s death.

· Non-marital kids:

· Kids born out of wedlock.

· Kids can always inherit from mom.

· Kids can only inherit from dad if he proves he’s the dad.

· Advancements:

· Inter vivos gifts are presumed to be advancements of inheritance. 

· So they count against beneficiary’s share of inheritance at death.

· E.g. T’s estate = $300K; T has 2 kids; During life, T gives kid 1 $100K.  

· When T dies, the $300K is assumed to be in the estate & shared equally i.e. each kid gets $150.  

· Since kid 1 already got $100K, he only takes $50K at death.  

· Texas: Inter vivos gifts are presumed NOT to be advancements.

· So we don’t care about them.

· Exception: Unless there’s a contemporaneous writing stating that gift = advancement.

· UPC is same as TX.

· Advancements only apply to intestacy.

· Doesn’t apply if T left a will. 

· Slayer statutes:

· If spouse kills other spouse ( can’t inherit from dead spouse.

· Slayer can’t take as beneficiary of victim.

· Constructive trust: Slayer gets legal title, but equitable title goes to next closest heirs of D after slayer.

· This way, intestacy laws still hold when slayer dies.

· Coz then legal title will pass.

· D’s property is distributed according to intestacy as if slayer predeceased D.

· So just skips the slayer.

· Texas: 

· Slayer only loses inheritance if: 

1. From insurance proceeds AND

2. Slayer is convicted.

· But, courts impose constructive trust anyway.

· Disclaimers:

· 2 reasons to disclaim:

1. Tax benefits.

2. Avoid creditors.

· Tax:

· Income tax: If your kid is in lower tax bracket → by disclaiming, inheritance goes to your kid.

· Gift tax: If you receive inheritance, then give to your kid → you pay gift tax twice.

· If you disclaim → goes straight to kid ( only 1 gift tax.

· Avoid creditors:

· If you disclaim → it goes to D’s next of kin after you, so creditors can’t get it.

· Exception: If creditor is govt. → can’t disclaim.

· To get around this, D must have a support trust with the beneficiaries listed as D’s grandchildren.

· So if D’s kids have tax liens against them, D’s property will skip over the kids & govt. can’t reach.

· Texas: 

· Disclaimer has 2 requirements:

· Must be in writing AND

· Must disclaim within 9 months of D’s death.

· If you disclaim, only your share passes as if you pre-deceased D.

· E.g.

  D (dies intestate)


                          A (alive – disclaims)

  B (dead)


    

 A1
A2
 A3   A4    


  C (alive)

· If A disclaims, only A’s 50% passes as if he’d predeceased D.

· So, A’s kids only share in A’s 50%.

· I.e. A’s kids take ¼ x A’s ½ = ⅛.

· They don’t each get
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along with C.

   

Wills
· Will is ambulatory: effective except as to property.

· Probate estate: 

· Consists of real & personal property owned by testator.

· Excludes:

· Proceeds from life insurance.

· To begin probate:

· If will exists → issue letters testamentary.

· No will exists → issue letters of administration.

· Notification:

· Texas: Must inform all interested parties.

· Independent v. dependent administration:

· Dependent: Executor acts under court supervision.

· Independent: NO court supervision.

· Will specifies whether admin must be dependent or not.

· Formal probate can be demanded by any interested party.

· Statute of limitations:

· Texas (§88): 

· 4 years statute of limitations on probate.

· If will not probated ( presumption of intestacy is final.

· 2 year limitation on will contest.

· UPC (§ 3-108): 3 year statute of limitations on probate.

· Creditors: If creditor doesn’t state claim within statute of limitations, he’s barred. 

· I.e. creditors must state claim in time.

· 5 ways to invalidate a will:

1. Lack of testamentary capacity.

2. Undue influence.

3. Duress.

4. Fraud.

5. Lacks will formalities.

· Testamentary capacity:

· T has testamentary capacity if:

1. He is of age AND

2. He is of sound mind.

· To have mental capacity, T must have ability to know (he need NOT actually know):

1. The nature & extent of his property AND

2. Natural objects of his bounty (who his family is) AND

3. The disposition (who gets) AND

4. The relationship between these 3 things.

· Testamentary capacity is low threshold.

· Even really strange, weird & eccentric ≠ incapacity.

· E.g. Old guy who hid in garbage & played dead.

· Mental incompetence ≠ lack of mental capacity.
·  Can have mental capacity even if declared mentally incompetent by court.

· Can have capacity to make will, then lack capacity to revoke.

· Attorney has duty to make sure T has mental capacity.

· Can use doctor to establish if necessary.

· Insane delusion ( NO testamentary capacity:

· Insane delusion: 

· 3 factors:

1. Delusion: T must have false conception of reality.

2. Delusion must be insane. 

· No rational person would believe fact that T believes.

3. Causation: Delusion must form the basis for the gift.

· But for the delusion, the disposition would not be that way. 

· E.g. $1 → W, coz thought she was having affair (but she’s 80).

· Insane delusion: T believes fact contrary to evidence & no rational person would believe fact.

· Delusion = okay.

· Insane delusion = invalid.

· Whole will need not be invalid.

· Only part of will based on insane delusion is invalid.

· If will NOT affected by insane delusion → whole will is valid.

· E.g. if T believes aliens are coming to get him. 

· Whole will valid.

· Mistake ≠ insane delusion.

· If T mistakenly leaves someone out of will ( SOL.

· E.g. if T thinks someone’s dead.

· Coz it’s not insane – only delusion.

· Undue influence:

· Influence is okay; only undue influence kills will.

· Whole will need not be invalid.

· Only tainted part is invalidated.

· Can also invalidate revocation.

· Undue influence: 

· The will of the influencer is substituted for the will of D.

· The disposition must be according to someone else’s wishes – NOT T’s wish.

· E.g. 2nd spouse takes everything & kids from 1st marriage get zip.

· Presumption of undue influence arises if 3 things: 

1. Confidential relationship AND

· E.g. attorney-client | doctor-patient.

2. ( receives bulk of estate AND

3. Suspicious circumstances:

· T is in weakened condition (susceptible) OR

· ( helped procure | make will OR

· T got no independent advice OR

· Will prepared in secrecy | haste OR

· T’s relationship with others changed coz of ( OR

· Discrepancy between final will & previous wills OR

· Reasonable person would think will unfair.

· Texas: Will is void if attorney drafts will & he’s a beneficiary.

· Exception: Unless attorney is related to T.

· Lawyer should not suggest himself as executor.

· Shouldn’t put reasons for disinheriting someone in will, coz looks like undue influence.

· Do it in separate doccie | video tape… 

· No contest clause:

· If you contest the will → you’re cut out completely.

· Must give heirs something, else they have nothing to lose for contesting will.

· No contest clauses are enforceable.

· Probable cause exception: 

· If there’s probable cause for contest → no-contest clause is unenforceable.

· And you can still take under the will.

· Texas: No-contest clauses are strictly construed.

· Probably follows probable cause exception.

· Fraud:

· Will is fraudulent if T is deceived by a misrepresentation to do something he wouldn’t otherwise have done. 

· Fraudulent will is invalid.

· Fraud has 4 requirements:

1. Must be a misrepresentation
2. Made with intent to deceive AND

3. Purpose was to influence will AND

4. Will must be affected by misrepresentation.

· Fraud in the inducement: Misrepresentation about the facts.

· Causes T to execute will in (’s favor, or not make will at all.

· Fraud in the execution: ( misrepresents character | contents of document.

· Duress:

· When force | threat of force is used to coerce T to make a will | revoke a will | to prevent T from making a will.  

· Tortious interference with expectancy:

· Intentional interference with an expected inheritance | gift is a tort. 

· Must be independent tort which prevents expected beneficiary from taking.

· Must pursue probate remedy 1st & if that fails, then try this.

· Execution formalities:

· 3 execution formalities (§59):

1. Will must be in writing AND

2. Signed by testator AND

3. Attested by 2 subscribing witnesses.

· Purpose of formalities:

· Ritual: T should understand solemnity of the act.

· Evidentiary: To ensure this is T’s intent.

· Increase reliability of proof presented in court.

· Protective function: To safeguard T from undue influence & other forms of imposition.

· Channeling: standardization.

· If attny present at formalities & they’re not properly followed ( liable for malpractice.

· But not in TX.

· Coz TX requires privity & beneficiaries are NOT in privity with attny.

· Self-proving affidavit:

· Sworn statement that will was properly executed. 

· I.e. that will follows T’s intent & T had testamentary capacity & formalities were met. 

· Recommended, but NOT required.

· If there’s a self-proving affidavit, no further evidence is necessary to probate will.

· Affidavit must be signed by T & witnesses & notary.

· Should be done right after will is signed.

· Publishing:

· Will is published by T saying that this is his final will & testament.

· Texas: NO need to publish will.

· But should do it anyway to comply with self-serving affidavit.

· Witnesses:

· Must be:

· 2 witnesses
· Who are present when T signs AND

· Who subscribe the will.

· Present:

· 3 tests for whether witnesses are present when T signs:

1. Line of sight: Witness must be able to see T sign will if he looks.

· But he need NOT actually see T sign. 

2. Conscious presence: If witness can observe through his senses that T signed will ( he’s in T’s presence.

3. Liberal line of sight (Texas): If W could see using minimal effort.

· UPC: Witnesses must sign within reasonable time of T’s signing.

· So they don’t have to be present.

· Witnesses must subscribe.

· I.e. must sign at end of document.

· If there’s writing underneath ≠ subscribing.

· Witnesses must sign again under that writing.

· But will still valid if additional language is NOT material to the distribution.

· E.g. names the administrator.

· T must sign before witnesses sign.

· T need not sign at end.

· We don’t care where T signs.

· Witnesses can sign separately.

· I.e. NO need for witnesses to be in each other’s presence when they sign.

· BUT witnesses must sign in T’s presence.

· If only the self-proving affidavit is signed ( signatures count as signatures of will.

· But self-proving affidavit is ineffective.

· Interested witnesses:

· Will still valid.

· BUT disposition to interested witness is void.

· Exception: Unless he can be replaced by someone else present.

· Interested witness takes the lesser of what would get under will & under intestacy. 

· Substantial compliance doctrine: Will valid if there’s substantial compliance with will formalities.

· Even though there was not strict compliance. 

· Harmless error doctrine: Will valid if there’s clear & convincing evidence that T intended doccie to be his will.

· Oral Wills:

· Only allowed if on death bed at home OR within 10 days if taken away sick.

· Must be 3 credible witnesses.

· Else value limit of $30.

· Can only dispose of personal property ONLY. 

· Can NOT dispose of real property.  

· Must reduce to writing within 6 days.

· Must probate within 6 months.

· Holographic wills:

· 2 requirements:

· Whole will must be in T’s handwriting AND

· Signed by T.

· NO need for attesting witnesses.

· UPC: Only requires material portions of will to be in T’s handwriting.

· Typewritten words: 

· Texas: Won’t look at typed words.

· But will still valid if typed words are mere surplus.

· I.e. Must be able to determine T’s intent & disposition from handwritten words alone. 

· Majority:

· Date required.

· T must sign at end of will.

· Texas:

· NO date required.

· T can sign anywhere.

· No doccie is a will unless T intended to make a testamentary disposition.

· Key is NOT whether the writing expresses T’s true intent.

· Key is whether T intended by this writing to make a testamentary disposition.

· Revocation:

· 2 ways to revoke:

1. By a subsequent writing OR

2. By physical act.

· E.g. burning, tearing.

· Revocation requires testamentary capacity.

· Can’t be duress | fraud.

· Subsequent writing:

· Must comply with wills formalities.

· Holograph can revoke typewritten | handwritten will.

· Can revoke either:

· Expressly e.g. “I revoke previous will” OR

· By inconsistency: draft new will.

· If will makes an entire disposition, it presumptively revokes all prior wills.

· Codicils:

· Revoking codicil does not revoke will.

· Revoking will revokes both will & codicil.

· E.g.
2001 Will

· 2002 Codicil

· 2003 Revoke Codicil

· 2001 will revived.

· If in 2003 you revoke will ( both will & codicil are revoked.

· Physical act:

· Oral declaration that will is invalid is NO good.

· Texas: Must revoke entire will.

· Can’t revoke part of will by physical act.

· So can’t strike terms (ineffective revocation).

· Exception: Can revoke part of holographic will.

· Can strike terms of holograph.

· If not done by T, must be done:

1. At T’s direction AND 

2. In T’s presence.

· If T has possession of will at death & can’t find it ( presumption that T destroyed ( it’s revoked.

· If T destroys his copy → presumption that all other copies are invalid.

· Putting in envelope & canceling will herein ( NO good.

· Will still valid. 

· To revoke, must deface will.

· Law can also invalidate will e.g. divorce.

· Doctrine of dependent relative revocation (DRR):

· If T revokes will under mistaken assumption of fact or law → revocation is ineffective.

· 3 elements:

1. Mistaken assumption:
· Of fact OR

· Of law: mistake as to effectiveness of disposition.

· Disposition won’t occur as intended.

2. Valid revocation AND

3. Causation: 

· Mistake must cause T to revoke when he would not have otherwise revoked.

· If T would have made same disposition regardless of mistake → revocation is valid.

· Exception: DDR doesn’t apply (revocation is effective) if T would prefer it so.

· So DDR only applies if more favorable (according to T’s intent) than honoring the revocation.

· Revival:

· Situation: 

· T makes will 1. 

· T makes will 2 (revoking will 1 – inconsistency).

· T revokes will 2.

· Is will 1 revived?

· Majority: Will 1 is revived if T so intends.

· Texas: NO revival. 

· Will 1 is not be revived.

· Must follow intestacy.

· Exceptions: Can only revive if:

·  T republishes OR

· T incorporates will 1 by reference in later will.

· UPC: 

	How will 1 revoked
	Whole or partial revocation
	Effect on will 1

	Revocatory act
	Whole
	Presumption that will 1 is revoked.

    Can rebut with extrinsic evidence.

	Revocatory act
	Partial
	Presumption that will 1 is revived.

	Later will
	Whole | partial
	Presumption that will 1 is revoked.

    Can only rebut by looking at later will.


· Components of wills:

· Integration: All papers present at time of execution are part of will.

· Republication by codicil: A codicil executed with wills formalities republishes the original will.

· Original will must be a valid will.

· Else no republication.

· Effective date of will is date of codicil.

· Only applies if more favorable to T’s intent.

· Else ( it doesn’t apply.

· Incorporation by reference:

· A document is incorporated into a will be reference if:

1. Will refers to other doccie AND

2. Other doccie must exist at time of execution AND

· Doccie must be fixed at time of execution.

· Key is not whether doccie was present at execution.

· Point is that you can’t modify doccie later.

3. Doccie described sufficiently for identification.

· NO need for document to satisfy wills formalities.

· This is difference between incorp. & republication.

· Texas: Handwritten will can’t incorporate typewritten doccie.

· Majority: Can incorporate typewritten doccie in holograph.

· UPC: No requirement that doccie be in existence at time of execution.

· But only if doccie deals with tangible personal property.

· NOT land | cash.

· Doctrine of independent significance:

· Will can dispose of property by referring to acts & events that have significance outside will.

· Even if the acts | events take place after making will or after T’s death.

· E.g. leaving contents of drawer | T’s car.

· Can change after making will.

· Contracts for wills:

· Have contracts for wills coz can always revoke will, but can’t revoke contract.

· E.g. contract to make will (or not revoke).

· Contracts created in will only enforceable if:

1. Will refers to contract AND

2. Contract exists at time of execution AND

3. Will states material portions of contract.

· Construction of wills:

· Plain meaning rule: 

· Must strictly follow wording of will.

· Even if T blikked it up.

· Coz plain meaning is best evidence of T’s inent.

· Also called NO extrinsic evidence rule: Coz no extrinsic evidence allowed.

· Exception: Extrinsic evidence allowed if there’s ambiguity.

· Patent ambiguity: Ambiguity clear from language of will on its face.

· E.g. “Give car to John.” But also says, give car to Tim. 

· Latent ambiguity: Only becomes apparent when trying to execute disposition. 2 types:

· Equivocation: Description fits 2 | more things | people equally well.

· Description doesn’t fit any thing | person.

· No reformation rule: Court can’t rewrite the will.

· Lapsing:

· If beneficiary dies before T → devise falls (lapses) into the residue.

· No-residue-of-a-residue rule: If residue beneficiary dies before T → his share of residue passes through intestacy to heirs of T.

· It does NOT go to other residue beneficiaries.

· It does NOT go to heirs of beneficiary.

· Texas: doesn’t follow no-residue-of-a-residue.

· If residue beneficiary dies → goes to other residue beneficiaries.

· If all dead → goes via intestacy.

· Void devise: 

· If devise is void, it lapses.

· So it passes to residue & if it is residue, then via intestacy.

· Devise is void if:

· Ineligible taker: E.g. dog.

· Beneficiary is dead at time of execution.

· Won’t go to beneficiary’s heirs.

· Unless anti-lapse statute applies.

· Anti-lapse statute (Texas):

· If anti-lapse statute applies → heirs of beneficiary (who dies before T) take his share.

· Instead of residue | T’s heirs.

· TX anti-lapse statute only applies if pass 2 step test:

1. Devisee (beneficiary) must have special relationship to T and

· Special relationship: devisee must be descendant of T’s parents.

· Does NOT include parents themselves.

2. Person who takes in place of devisee must be descendent of devisee.

· If devisee’s estate passes through will | intestacy, benefiary standing in his place need not be a descendant ( anti-lapse doesn’t apply.

· UPC: Same anti-lapse as TX, except special relationship requires that devisee be a grandparent of T or a descendant of T’s grandparent.

· Avoiding anti-lapse statute: 

· Texas: Can avoid if T’s will says, “To my surviving children.”

· Coz now, if predecease T, there was no gift to them.

· Avoids anti-lapse statute coz gift goes to other kids instead of dead kid’s descendants.

· UPC: Survivorship language doesn’t avoid anti-lapse.

· Class gifts: 

· Class gift rule: If devise is to class, and member of class dies before T → remaining members share his portion.

· Class gift rule trumps anti-lapse statute 

· So, if member dead at execution ( NO anti-lapse.

· Exception: Anti-lapse only applies to class gifts if member dies after execution of will.

· “To John and his heirs & assigns” = To John OR his heirs & assigns if John dies.

· “To heir & assigns” = to heirs if there’s no will & to assigns if there is (otherwise).

· When is it a class gift?

· If T uses a class label.

· But label NOT necessary.

· If T uses both label & names ( presumption that it’s NOT a class gift.

· Presumption is rebuttable.

· Court will find a class if it fits T’s intent to do so.

· T need not have intended to make a class gift.

· T need only intend the disposition that would occur if he had. 

· Property changes after making will:

· 3 types of devises:

1. Specific: Devises specific piece of T’s property.

2. General: Devise from no specific piece of property.

· E.g. $100 | 5 shares of stock.

· But 5 shares of my stock = specific.

3. Hybrid (demonstrative): General devise payable from specific source.

· Doctrine of ademption: Beneficiary of specific devise gets nothing if T sold the property before he died.

· Only applies to specific devises.

· E.g. Ferrari to John, but T sells Ferrari before dies.

· 2 approaches to ademption:

1. Identity theory: If item isn’t in T’s estate ( gift is extinguished.

2. Intent theory: If item isn’t in T’s estate, beneficiary still gets cash value of item if can prove this was T’s intent.

· UPC: Follows ademption with intent theory.

· To avoid ademption:

· Classify devise as general | hybrid OR

· Construe meaning  of will as at time of death; not time of execution.

· Abatement: Reducing the amounts of devises coz estate has insufficient funds.

· Texas: 1st to go are intestacy devises, then residuary, then general…

· Exoneration of liens: If T devises property to which a lien is attached, beneficiary takes free of the lien.
· Beneficiary is exonerated from paying lien.
· Residue pays lien.
· Texas: NO exoneration of liens.
· Beneficiary takes subject to lien.
· Exception: Unless will says that beneficiary takes clear of any debt.
· Then residue pays.
· Satisfaction: If T gives property to beneficiary after making will, devise MAY be partially satisfied.
· Beneficiary won’t take full amount under will.
· Like advancements (intestacy), but for wills.
· Texas: Satisfaction only occurs in 3 situations:
1. T makes contemporaneous writing to that effect OR

2. Beneficiary makes writing to that effect at any time OR

3. Will says that devise has been partially satisfied.

· Surviving Spouse:
· Surviving spouse has:
· Homestead right AND
· Social security rights AND
· Pension benefit rights.
· Homestead:
· Surviving spouse has life estate (right to occupy) in homestead.
· So T can’t devise it.
· Homestead passes free of debts to surviving spouse & minor children.
· If adult children → must be living in house for it to pass free of debts.
· Separate property system:
· Each spouse’s salary is his separate property.
· Elective share:
· W can choose to take under will OR reject will & take elective share (usually ⅓ of H’s estate).
· Elective share only applies in separate property states.
· So, NOT in TX. 
· W can waive elective share (e.g. in pre-nup).
· UPC: 
· Waiver must be:
· In writing AND
· Signed AND
· Voluntary.
· Waiver only unenforceable if:
· Unconscionable OR
· NO full disclosure of assets.
· Pretermitted spouse:

· Situation:

1. T makes will leaving everything to kids.

2. T marries.

3. T dies without changing will.

· He’s left nothing for W.

· Pretermitted spouse rule: If T’s will fails to provide for a surviving spouse whom he married after making will, she is entitled to share (usually ½) of H’s estate.

· Exceptions:

1. Will expressly disinherits spouse OR

· General clause disinheriting anyone not mentioned is NO good. 

2. T provided for spouse outside of will OR

3. Pretermitted spouse waived right to T’s estate.

· UPC: Pretermitted spouse gets intestate share.

· Unless there are kids from a prior marriage.

· Then she gets nothing.

· Texas: NO pretermitted spouse statute.

· Coz it’s a CP state (she gets ½ of CP).

· Community property gets stepped up basis at death of spouse (less tax).

· So new basis = FMV of item at death. 

· Widow’s election: Can elect to take income from all CP for life instead of taking fee simple in her half.

· Uncommon, coz bad for tax reasons.

· If couple moves from SP state to CP state:

· At death, property remains SP.

· Only at divorce is it quasi-CP.

· For real property, state of location governs.

· So if there’s a house in an SP state & moved to CP state ( at death in CP state spouse gets elective share.

· If while in SP state spouse buys property in CP state ( it’s SP. If they then move to CP state & acquiring spouse dies first → surviving spouse takes nothing (coz CP rules govern).

· Pretermitted child:

· Child born | adopted after T makes will AND is omitted from will.

· Must be child of T.

· Still applies if child born after T dies.

· Pretermitted child rule: Pretermitted child takes as if T died intestate.

· Exceptions: Kid takes nothing if:

· Kid is provided for in T’s will OR

· Kid is provided for in some other way OR

· If will makes any mention of kid.

· ( he’s disinherited.

· Exception: Unless if reference is to executor.

· 2 situations:

1. No provision in will for any children:

a. Pretend NO surviving spouse 

b. Pretend T’s property is reduced: only owns property not devised to parent of pretermitted child (usually surviving spouse).

c. Pretermitted child takes his intestacy share of reduced property.

2. Provision in will for 1 | more children.

· Pretermitted child shares property devised to other kids equally with them.

· Only shares with those mentioned in devise.

· Some kids can still be left out.

· Problem with pretermitted child is it invites will contest.

· Example 1:

· H (by will) everything → W
· At execution: No kids.

· At death: Child C.

· C gets nothing (coz estate reduced by whatever is left to C’s mom before distributing to C)

· Example 2:

· H (by will) ½ → W
· H (by will) ½ → Mom
· H’s CP share = $100K (i.e. ½ x CP = $100K)

· H’s SP share = $50K 

· At execution: No kids.

· At death: Child C.

· W takes ½ x CP share + ½ x SP share 

· ½ x $100K + ½ x $50K = $75K.

· C gets rest i.e. $75K (coz takes whatever remains after W takes; & intestacy share = 100%).

· Mom gets nothing.

· Example 3:

· H (by will) SP → 3 kids

· H (by will) CP → Mom
· H’s CP share = $100K (i.e. ½ x CP = $100K)

· H’s SP share = $40K 

· At execution: 3 kids.

· At death: Child C (4th kid).

· C gets ¼ x SP = ¼ x $40K = 10K (equally with other kids).

· Mom gets CP.

· Example 4:

· H (by will) baseball cards → Dad

· H (by will) residue → W

· H’s CP share = $100K (i.e. ½ x CP = $100K)

· H’s SP share = baseball cards 

· At execution: 3 kids.

· At death: Child C (4th kid).

· C gets ¼ x SP = ¼ x baseball cards

· Coz estate reduced to just baseball cards & intestate share of C = ¼ (coz of other 3 kids).

· Dad gets ¾ of baseball cards.

· Other kids take nothing.

· W takes all CP. 
Trusts

· Trust is a fiduciary relationship.

· NOT a legal entity.

· Trustee holds property for benefit of beneficiaries.

· Trustee holds legal title. 

· Beneficiaries hold equitable title.

· Creditor’s rights based on 1st come 1st basis.

· Earlier creditors get priority over later creditors.

· Precatory (advisory) language: Language that only advises trustee & is NOT binding.

· 2 types of trusts:

· Testamentary trust:

· Trust created in a will.

· Does NOT exist until T dies.

· So T can do as he likes with trust assets during life.

· Must follow wills formalities.

· Inter vivos trust – 2 types:

· Declaration of trust: Settlor declares that he’s holding property in trust for beneficiary.

· Settlor = trustee.

· Must be in writing AND must have signature.

· Exception: If only personal property in trust (no real property) ( NO signature required.

· Deed of trust: Settlor transfers property to another (trustee) to hold in trust for 3rd person.

· So there’s physical act of transferring property. 

· NO writing required.

· Trust only valid if 5 things:

1. Trustee accepted office AND

· If NO trustee named ( still valid.

· Court appoints trustee.

· But trustee must still accept.

· Trustee can’t resign at will.

· Must petition court.

2. Beneficiary must be identified.

3. Trust property (res) exists AND

4. Settlor had intent to create trust upon transfer AND

5. Writing | delivery.

· Writing: required for declaration of trust.

· Must be signed for real property.

· Delivery: required for deed of trust.

· Merger:

· If trustee = beneficiary → legal & equitable title merge & trust fails.

· Intent to create:

· Settlor must transfer property with intent that someone (trustee) hold property for benefit of another (beneficiary).

· NO magic words needed.

· Delivery:

· 3 ways to deliver:

· Actual delivery: Physical delivery of property.

· Constructive delivery: Donor gives means of obtaining property to donee. 

· E.g. car keys.

· Symbolic delivery: Donor gives something that represents property.

· Usually a writing.

· Trust res:

· Trust property must exist at time of creation of trust.

· Expectation of receiving property in the future = NO good.

· Can’t hold future interest in trust.

· Beneficiary:

· Beneficiaries must be ascertainable.

· Must be described sufficiently to identify.

· Need not be named.

· Exception: Charitable trusts.

· Can’t have ascertainable beneficiaries.

· Coz for benefit of general public.

· Examples:

· To “Sally Smith”    (
· Okay even if more than 1 person with same coz can use extrinsic evidence.

· To “children of Sally Smith” (
· To “my heirs” (
· To “my friends” → NO good. 

· Not ascertainable.

· To “such of my friends as trustee selects” → NO good.

· Can’t give power of appointment to trustee coz trustee can be beneficiary & trust fails.

· To “such of my friends as Jake selects” (
· To “anyone who Jake selects” (
· But beneficiaries can only sue once selected.

· To “Jake, to give to my closest friends” (
· Really to Jake with precatory language.

· Honorary trust:

· To “my dog, Fluffy.”

· Trustee has duty to look after dog.

· If he doesn’t → intestate beneficiaries will take.

· Revocable trusts:

· NO wills formalities required. 

· Revocation = right to vest title in yourself.

· Settlor can modify | terminate.
· BUT can’t expand trustee’s duties.
· Texas: Presumption of revocability.
· If trust is silent ( it’s revocable.
· Majority: Presumption of irrevocability.
· Can only revoke in writing (Texas).
· UTA: Can revoke by destroying trust.
· Creditors:
· Can reach revocable trusts assets.
· Even after settlor dies.
· Can’t reach irrevocable trusts.
· Pour over will:
· Residue of will left to trust.
1. Can create trust prior to will OR

2. Will can say that trust created after execution but before death.

· Then can fund trust at death.
· Problem: difficult to change trust created in will.
· Coz must follow wills formalities.
· Discretionary trust:

· Trustee has discretion about amount to distribute | to whom.

· Trustee has duty of good faith & reasonableness.

· Trustee has duty of inquiry to determine beneficiary’s needs so can distribute funds properly.

· Even if settlor gives trustee “absolute, uncontrolled discretion.”

· Trustee can’t act in bad faith.

· Exculpatory clause:

· Immunizes trustee from liability. 

· Only valid if 2 things: 

· Communication to settlor: Notice to settlor of what he’s doing AND

· Fairness: Clause must be fair.

· If excuses trustee from all liability ( invalid.

· Coz unfair.

· Creditors can’t reach assets of discretionary trust.

· Exception: Unless trustee never made distributions in good faith.

· Coz that’s when beneficiaries could sue.

· Support trust: Trustee must distribute necessary funds to support beneficiary.

· Creditors have same rights as for spendthrift trusts.

· Spendthrift trusts:

· Beneficiary can’t transfer his interest in trust to another.

· Creditors: 

· Can’t reach assets until distributed.

· And they can’t garnish from trust directly.

· Even if beneficiary files for bankrupty.

· Exceptions: Creditors can reach spendthrift trust if:

1. Self-settled trust: 
· Beneficiary = settlor.

· Regardless of whether it’s discretionary | irrevocable.

· Exception: Only if it’s an asset protection trust in a state that allows it.

2. Child support:

· Mandatory spendthrift trust: If child support debt, can reach trust assets.

· Discretionary spendthrift: Kids can get income for support.

· But can’t reach principal.

3. Assets were fraudulently transferred into trust OR

4. Creditor = govt.

· Govt. can reach spendthrift trust assets.

· Supplemental needs trust: Only pay for what medicare won’t; but remainder to govt. for costs incurred & excess thereafter to patient.

· Modification:

· Beneficiary | trustee can modify trust if not inconsistent with material purpose of trust.

· E.g. for unforeseen circumstances OR for tax purposes.

· Modification includes:

· Terminating trust.

· Claflin doctrine: can’t terminate trust early.

· This is common law – NOT TX.

· Removing trustee.

· Removing trustee: Trustee can be removed if:

1. In accordance with trust OR

2. Trustee materially violated trust OR

3. Trustee becomes incapacitated OR

4. Other cause.

· Power of appointment (POA):

· Donor: Creates power of appointment (settlor).

· Donee: Holds (receives) power of appointment.

· Object: Potential beneficiary of property.

· 2 types:

· General power of appointment: Power exercisable in favor of donee, his estate or creditors.

· Donee need only be able to appoint to 1 of above for it to be general.

· Special power: If donee can’t appoint to himself, his estate | creditors ( special power.

· Relation-back doctrine: If donor must agree with donee’s choice.

· Creation: Must have intent to create power of appointment.
· NO magic words needed.
· Acceptance & release:
· To accept → must take possession of property | exercise control over it.
· Release: Must be writing AND delivery to release power of appointment.
· If donee releases → takers in default get property.
· I.e. either residue | intestate.
· Disclaimer: 
· Donee can disclaim POA within 9 months of appointment.
· But only if you never accepted.
· And donee must release.
· If donee predeceases donor → POA reverts back to donor.
· NO anti-lapse: doesn’t apply to POAs if donee predeceases donor.
· Creditors: 
· Creditors of donee can reach trust property if general POA.
· Exception: Creditors can’t reach if general POA granted to donee by someone else.
· Creditors of donee can’t reach property if special POA.
· Exercising POA:
· Can’t contract to exercise POA.
· But can contract to release it.
· Must follow terms of trust strictly to exercise.
· If trust is silent → donee must show intent to exercise.
· Can only exercise by will if there’s specific reference to POA in will.
· General residuary clause ≠ exercise of POA.
· Blending clauses (when you devise property together with POA) NOT sufficient for specific reference.
· Can’t devise unexercised POA at death.
· Coz you don’t own property.
· Transfering POA:
· Donee of general POA can give away to whoever he wants.
· Donee of specific POA can only give to any object of POA. 
· Can give the object ANY power, as long as power MAY be exercised in favor of objects of original power. 
· So, can give the object a general POA.
· CAN’T give power if excludes ALL objects of original POA. 
· Failure to exercise: If donee fails to exercise power → it goes to taker in default.
· If no default taker is named → property reverts back to donor (if alive) | donor’s estate (if dead).
· Capture: 
· Donee captures (gives to himself) appointive property if:
1. He has general POA and

2. Manifest intent to control appointive property.

· Example: “I give all my property & property over which I have POA to B.”
· A will capture appointive property over which he has POA & B will take it.
Future Interests

· Future interests in transferor:

· Reversion: 

· When grantor conveys some, but NOT all sticks, those not given = reversion.

· Can’t convey to transferee in same transaction that conveys the initial portion. 

· It’s vested.

· But may never be possessory.

· Reversion test: reversion exists if 2 things:

1. Grantor transfers life estate AND

2. NOT followed by vested remainder.

· If someone has vested remainder ( NO reversion.

· Examples:

· E.g. 1: T → A for life. (T has reversion)

· E.g. 2: T → A for life; Then to B. (no reversion)

· E.g. 3: T (by will) → A for life; Residue to B.

· T has reversion (but since he’s dead, it goes to intestate heirs – not B, coz transfer in same doccie).

· B has remainder.

· E.g. 4: T (by trust) → A for life; Residue to B.

· B has reversion. Buckles exception for some reason.

· Possibility of reverter:

· G → A for life, as long as A never uses land as garage. 

· G has possibility of reverter if A breaks condition.

· Right of entry:

· G → A for life, but if A ever uses land as garage, G regains possession. 

· G has right of entry if A does the condition.

· Right of entry = possibility of reverter; only language differs.

· Future interests in transferee:

· Remainder: 

· ONLY follows finite possessory estate.

· NEVER divests someone of their interest.

· Vested remainder:

· Remainder is vested if:

1. Grantee is born AND

2. Grantee is ascertainable AND

3. NO condition (precedent) for grantee to take possession.

· Except end of previous finite estate.

· Contingent remainder:

· If any of 3 conditions for vested remainder fails ( contingent remainder.

· Alternative contingent remainder:

· T → A for life, then to B, if B survives A, and if B does NOT survive A, then to C.

· C has alternative contingent remainder.

· B has contingent remainder.

· Vested subject to divestment:

· Remainder can be taken away by condition subsequent.

· E.g. T → A for life, then to B, but if C marries then to C.

· B has vested remainder subject to divestment.

· Contingent remainder has condition precedent.

· E.g. T → A for life, then to B, if C marries.

· B has contingent remainder.

· POA is treated as condition subsequent.

· E.g. T → A for life, then to whomever A appoints by will, & in default of appointment to A’s kids.

· Read as: T → A for life, then to A’s kids, but if A appoints by will, to the appointees.

· So A’s kids have vested remainder subject to divestment.

· Vested subject to open / partial divestment:

· When remainder given to a class which can grow.

· Coz class growth reduces gift to each member.

· Executory interest:

· Divests someone of their interest.

· I.e. it takes away someone else’s interest.

· Can’t divest a contingent remainder.

· Coz contingent remainder isn’t vested, so it can’t be divested.

· Shifting executory interest: 

· Goes from 1 transferee to another.

· E.g.: E.g. T → A, but if B marries, then to B.

· B has shifting executory intestest.

· If there’s someone with a vested remainder subject to divestment ( someone else who looks like they have a contingent remainder probably has a shifting executory interest. 

· Springing executory interest: 

· Goes from transferor to transferee.

· Revocable trusts: Vested interests are still vested even though T can revoke.

· Summary:

· Interests in transferor:

1. Reversion.

2. Possibility of reverter.

3. Right of entry / power of termination.

· 7 interests in transferee:

1. Vested remainder.

2. Vested remainder subject to open (partial divestment).

3. Vested remainder subject to divestment.

4. Contingent remainder.

5. Alternative contingent remainder.

6. Springing executory interest.

7. Shifting executory interest.

· Classifying interests:

1. Does it divest?

· Yes → it’s an executory interest.

· No → it’s a remainder. (continue…)

2. Is it vested?

· No → it’s a contingent remainder.

· Yes → it’s a vested remainder. (continue…)

3. Is it subject to open | divestment ?

· Analysis:

1. Classify the interests.

2. Reclassify interest after each event.

3. Apply term in the trust/will.

· Main rules:

· If someone has vested remainder ( NO person can have reversion.

· If someone dies ( their interest passes to their estate.

· Can’t transfer reversion in the same transaction that creates the remainder.

· If oke has vested remainder subject to divestment ( another oke who looks like he’s got a contingent remainder probably has shifting executory interest. 

· Future interests are transferable.

· At death, future interest passes to person’s estate.

· It does NOT lapse.

· Clobberie’s rules:

· 3 rules:

1. T → A at age 21.

· “At” = if (A has contingent interest on his reaching 21.

· If he dies before 21 ( he gets nothing.

2. T → A at age 21, to be paid with interest.

· A has vested interest with enjoyment postponed.

· If A dies before → estate takes.

· BUT must wait until A would have been 21 to get possession.

3. T → A to be paid at age 21 OR T → A, payable at age 21.

· A has vested interest subject to postponed enjoyment.

· T → A when A reaches age 21.

· Unclear: “When” can be “if” OR “payable at.”

· Beneficiary of residue (residuary taker) gets interest until A reaches 21. 

· Heirs:

· If person is living ( only has heirs apparent.

· Heirs are determined at death.

· Exception: Unless gift is remainder & previous owner (life tenant) is member of class of remaindermen. 

· Coz can’t grant present & future interest to same person.

· Example: T → A for life, then to heirs of B.

· B’s heirs are determined at death of B – NOT death of A.

· UNLESS: If A is an heir of B (when determining B’s heirs at B’s death) in which case B’s heirs are determined at A’s death.

· This can only happen if B dies before A.

· If A dies before B, it will go to B’s heirs apparent.

· “Bodily heirs” = “issue” & issue implies survivorship requirement. 

· Class gifts:

· Gifts to multi-generational classes imply survival requirement.

· E.g. don’t know where e.g. is…

· Class can either close:

1. Physiologically: when ancestor of class dies & no-one can be born into the class OR

2. By class closing rule.

· When class closes ( NO new members can enter.

· Class closing rule (rule of convenience): 

· Class closes when 1 member is entitled to possession of property.

· NOT when his interest vests.

· Must be entitled to possession of property.

· If class gift is remainder after life tenant, class can’t close until life tenant dies.

· Coz NOT entitled to possession.

· Only entitled to possession after tenant dies.

· Income: If class is open but income must be distributed, it closes periodically for income distributions & then re-opens.

· Exceptions:

1. Empty:  

· If class is empty at T’s death → it only closes physiologically.


· NOT when 1st person becomes eligible.

· E.g. T → kids of B payable at age 10.

· If no kids alive when T dies, closes when B dies

· NOT when 1st kid reaches 10. 

2. Early death: If gift is vested with enjoyment postponed & eldest member dies before required age → class closes when he would have reached age (had he lived).

· E.g. T → children of A, to be paid at age 21.

· If A’s eldest kid (B) dies at age 10, class will close when he would have reached 21.

3. Specific sum: If specific sum is left to each member of the class → it closes at T’s death.

· E.g. T leaves $500 to each child of A.

· If no kids alive at A’s death → it lapses.

Rule against perpetuities (RAP)
· An interest is only valid if it vests | fails within 21 years of the death of a life in being.

· Possession need NOT occur.

· Interest need only vest | fail.

· If interest violates RAP, only that interest is extinguished.

· Not the whole trust | gift.

· Interest passes to residue of T’s estate.

· If residue fails → T’s heirs via intestacy.

· Perpetuities period = life in being + 21 years.

· Perpetuities period only starts to run when instrument becomes effective.

· Wills: starts running at T’s death.

· Irrevocable trusts: starts running at creation of trust.

· Revocable trusts: starts running when power to revoke terminates i.e. when becomes irrevocable.

· Usually at T’s death.

· RAP only applies to interests in transferee.

· RAP only applies to:

1. Contingent remainders (CRMs).

2. Vested remainders subject to open (VRMSOs).

3. Executory interests (EIs).

· RAP does NOT apply to:

1. Vested remainders.

· Coz they’re already vested.

2. Reversions.

· Coz it’s transferor’s interest.

· Always look for just 1 case where it fails.

· Examples:

· T → A but if anyone goes to Saturn then to kids of B.

· Invalid – tricky.

· Kids have shifting executory interest.

· It passes to their estate upon death…

· Unborn widow: T → son for life, then to son’s widow for life, then to son’s kids, but if no kids to Red Cross.

· Tricky.

· Gift to kids is valid, coz vests at T’s death.

· Gift to Red Cross fails.

· Slothful executor: T → T’s issue at time of distribution of T’s estate.

· As opposed to issue at T’s death.

· Fails coz distribution can occur 21 years after all lives in being are dead.

· RAP with class gifts:

· All-or-nothing rule: Gift must be valid for all members to be valid for any 1 member.

· So if fails for just 1 oke ( it fails altogether.

· Class gift rule: Class gifts only valid if 2 things:

1. Class closes within perpetuities period AND

2. All contingencies are resolved within perpetuities period.

· If interest is vested subject to postponed enjoyment it doesn’t count.

· Coz it’s ≠ contingent remainder.

· Exceptions:

· Sub-classes: T → kids of A, then to each child’s heirs”

· Each sub-class (heirs of 1 child) is subject to RAP separately.

· Class as a whole (heirs of all children) is NOT subject to RAP. 

· Specific Sum: If specific sum to each member of class, only those whose gifts fail RAP lapse.

· Those whose gifts vest | fail within RAP are valid.

· Savings clauses: If any gift herein fails RAP, then it terminates & passes to existing beneficiaries at the time.

· Summary:

1. When will class close physiologically?

2. When will class close under class closing rule?

3. When will all contingencies resolved?

Duties of the trustee

· Duty to care for trust assets:

· Duty not to mingle: Trustee has duty not to mingle trusts assets with his own assets.

· Trustee only liable if loss to trust caused by commingling.

· Duty to earmark: Trustee has duty to earmark trust property.

· So that he doesn’t accidentally, do something he shouldn’t with them.

· Again, trustee only liable if loss caused by not marking.

· Duty to collect & protect trust assets:

· Trustee has duty to collect trust assets without unreasonable delay.

· Also has duty to make sure he’s receiving the correct property from executor.

· Can’t get fakes.

· Trustee has duty to protect the assets once collected.

· Duty of loyalty:

· Trustee owes duty of loyalty to beneficiary to administer trust solely for benefit of beneficiary.

· If trustee acts for benefit of ANYONE else ( breach of duty of loyalty.


     Conflicts of interest





  Self-dealing

· Self-dealing:
	Trustee individually

	Trustee as corporation


             Asset | $         



          Trustee as trustee        

           Asset | $

· No further inquiry rule: Trustee self-dealing ( breach of duty of loyalty – no further inquiry is necessary.
· Exception: Self dealing okay of 2 things:
1. Deal is fair & trustee acted in good faith AND

2. Either:

a. Settlor authorized deal OR
b. Beneficiary consented after full disclosure.
· Trustee can’t sell trust property to himself | family | friends etc.

· Trust can’t buy property from trustee | family etc.

· Trustee can’t loan trust property to himself | family etc.

· BUT trust CAN borrow directly from trustee.

· Special statutory exception.

· If trustee is trustee of 2 trusts, can’t sell trust property from 1 to the other. 

· Conflict of interest ( breach of duty of loyalty.

· Trustee powers:

· Trustee has broad powers.

· Can do anything not explicitly prohibited by trust. 

· NO duty of inquiry on 3rd party to establish whether trustee has authority to do deal.

· Trustee powers are broader than executor.

· Unless trust under independent administration.

· Trust pursuit rule: 

· Trust property wrongfully disposed of by trustee can be held in constructive trust for beneficiary.

· Exception: Can’t take property away from bona fide purchaser who paid without notice.

· Co-trustee liability: 

· Majority is needed for trustees to act.

· Unanimity NOT required. 

· Dissenting trustee NOT liable for acts of co-trustee if 3 things:

1. He abstains from their acts AND

2. Objects in writing AND

3. Exercises reasonable care to prevent act.

· E.g. petition court to get injunction.

· Trustee liable for trust principal + lost income.

· Duty of prudence:

· Trustee must manage trust assets as prudent investor would (his own property). 

· Trustee with special skills is held to higher standard than someone with no business experience.

· Trustees decisions must be evaluated in context of whole portfolio & NOT in isolation.

· No investment is illegal per se.

· Duty to diversify: Trustee has duty to diversify trust assets.

· Exceptions: 

1. Unless trustee reasonably determines it’s better not to coz of special circumstances OR

2. Trust requires trustee to hang onto stock.

· Settlor can kill prudent investor standard if he wants.

· Even if trust says trustee can hang onto stock → must still diversify.

· Unless imprudent.

· Exculpatory clauses: Strictly construed.

· Don’t protect trustee from bad faith | fraud | intentional | reckless disregard.

· Duty NOT to delegate:

· Old rule: Trustee can’t delegate investment powers to another.

· New rule: 

· Trustee can delegate management functions that prudent investor would delegate under the circumstances.

1. But must exercise reasonable care in choosing agent AND

2. Must keep a check on agent to see he’s complying.

· NO liability for trustee who delegates.

· Can delegate function to another trustee.

· BUT must notify all co-trustees AND

· Must file it in the trust records. 

· Trustee may have duty to delegate if he is completely inept.

· Duty of accounting: 

· Trustee has duty to keep accurate records of trust property.

· If beneficiary makes demand for accounting → trustee must provide records.

· Beneficiary can only demand accounting once per year.

· Trustee must give complete & accurate info.

· Duty to inform:

· Trustee has duty to keep beneficiary reasonably informed of material facts necessary to protect their interests.

· Duty of impartiality:

· Trustee has duty to treat all beneficiaries fairly taking their interests into account.

· Principal v. income: 

· Problem, coz remaindermen take trust principal, but those with life-estate take income.

· So which to maximize?

· Trustee can define trust assets as income | principal at his discretion.

· Exception: Unless trust defines income v. principal.

· BUT trustee must be impartial in defining. 

· NO favoritism 1 beneficiary over another.

· Exception: Unless trust instructs trustee to favor particular beneficiary. 

· Settlor can over-ride any default rules.

· Exception: Can’t over-ride beneficiary’s right to keep reasonably informed by demanding an accounting.

· But only for irrevocable trusts.

· For revocable trusts, can keep beneficiaries in the dark.

· Summary:

1. Duty of care:

a. Duty to collect & protect trust property.

b. Duty to earmark trust property.

c. Duty not to commingle trust property.

2. Duty of loyalty.

3. Duty of prudence:

a. Duty to diversify.

b. Duty (not?) to delegate.

4. Duty to inform & account.

5. Duty of impartiality.

Estate Planning

· 3 taxes:

· Gift tax: For lifetime gratuitous transfers.

· Estate tax: Taxing estate at death.

· Generation skipping tax: Transfer of wealth that skips a generation.

· Gift tax:

· $11,000 is free of gift tax per year. 

· Each $11,000 that goes to different receiver is tax free.

· Can give 5 gifts of $11,000 to 5 different people all tax free in 1 year.

· $11,000 gifts don’t count towards gross estate at death.

· Gift-splitting: Can give $22,000 tax free if W agrees ½ is from her.

· You can give away $1 million during life tax free.

· If give $12,000 in 1 year, still tax free, coz of $1 million exemption.

· Work out tax credit from 1 million, and use some.

· Next year, add value of gift (minus $11,000) + this $1,000, and work out the tax. Then subtract tax paid this year, and use up credit to pay owed tax.

· Gift: Any transfer with a donative component. 

· E.g. bargain sale | debt forgiveness.

· Power of appointment = gift.

· Lapse = gift.

· Exception: Lapse of 5 & 5 power.

· If lapse of greater of $5,000 or 5% of property subject to power ( lapse ≠ release.

· So, NO taxable gift.

· Incomplete gifts: Gift only taxable if complete.

· Gift is incomplete if donor retains power to alter who ultimately benefits from gift.

· So revocable trust ≠ complete.

· If settlor retains POA ≠ complete.

· Example:

· S (trust income) → A for life; remainder to whomever S appoints.

· Revocable: If it’s a revocable trust ( remainder is incomplete (not taxable).

· Only pay tax on income as paid out.

· Irrevocable: Calculate present value of income to A for life using acc. sci., and get taxed on that.

· If trust res = $1 million, & PV of income to A for life = $900K (must be less than total), only taxed on $900K now.

· Remainder = $100K, taxed at death only. 

· Tuition & medical expenses: Unlimited exclusion.

· You can gift away as much as you like for someone’s schooling | medical expenses.

· Property gifts: Gifts of property ≠ taxable.

· Estate tax:

· Unified tax credit: 

· Only have to worry about estate tax if > $2 million in your estate.

· Coz get credit = tax on $2 million.

· Estate = lifetime gifts + gross estate.

· Gross estate = probate estate + non-probate estate.

· Gross estate includes assets oke owns AND over which he has complete control. 

· I.e. if can alter beneficiaries ( included in gross estate.

· To calculate estate tax:

1. Gross estate – deductions = taxable estate.

2. Taxable estate + adjusted Taxable Gifts = Tentative Estate Tax Base.

3. Tentative Estate Tax Base x [Estate Tax Rate Schedule] = Tentative Estate Tax.

4. Tentative Estate Tax – Credits = Federal Estate Tax.
	Item
	In Gross Estate?
	In Probate Estate?

	Property (Car) 
	Yes
	Yes

	Cash
	Yes
	Yes

	Irrevocable trust & D is settlor
	Depends. If settlor has control over distribution, then yes.
	No 

	Revocable Transfer
	Yes (for the value still there to be distributed)
	No

	General POA over parents trust
	Yes. But not if it can only go to him for health, education, maintenance, support.
	No

	Insurance Policy
	Yes, if he has any of the incidents of ownership
	No


· To exclude insurance policy, create trust where proceeds of policy go to trustee & beneficiaries of trust are traditional beneficiaries.

· Marital deduction:

· Unlimited deduction for gifts to surviving spouse.

· Generation skipping transfer tax:

· E.g. grandma → grandchild.

· To get around it, can gift most to grandchild, and a little to mom.

· But when mom dies, generation skipping tax will apply.






















61

_1206025110.unknown

_1206025838.unknown

_1206526544.unknown

_1206996101.unknown

_1206526502.unknown

_1206025815.unknown

_1206025096.unknown

