Torts Outline – Sanders – Fall 2005 


–                                                                            INTENTIONAL TORTS *                                                                                               –
(a) Concept of Intent:
Intent [R3T§1]: A person acts with the intent to produce a consequence if:

(1) The person has the purpose of producing that consequence or;

(2) The person knows to a substantial certainty that the consequence will ensue from the person’s conduct

(3) Limits on Substantial Certainty Test (R3T§1E): The substantial certainty test should be limited to situations 

in which the ∆ has knowledge to a substantial certainty that conduct will bring about harm to a particular victim or to someone within a small class of potential victims within a localized area. 

Example where ∆ is not substantially certain: pure accident.
(b) Transferred Intent – applies where ∆ intends to commit a tort against one person but instead:
(1) Commits a different tort against that person

(2) Commits the same tort as intended but against a different person

(3) Commits a different tort against a different person – If you attempt an assault on A but accidentally batter B, then are you still liable, intent transfers.

(4) Intent can’t transfer from an object to a person – Ex. if a person intends to hit a tree and accidentally hits a person, intent doesn’t transfer – you can’t tort an object, transferred act must be a tort! 

· Intent can only transfer from a tort to another tort – if act is not a tort then it’s not transferable

(5) Limitations on Transferred Intent – Only valid where tort intended and tort that results are from the following list:

· Assault

· Battery

· Trespass to Land

· Trespass to Chattel
(c) Doctrine of Mistake – A tortfeasor will be liable to a victim even if he was mistaken about her identity; different from transferred intent, which is aiming at one person but hitting another – this is aiming at a person thinking they are someone else – still liable!
(d) Don’t need to intend the actual consequences only the act. But you are still liable for the actual consequences that result.
Battery
(a) Rule - the intentional infliction of a harmful or offensive contact 

(b) Elements:

(1) Act 

(2) Intent 
(a) Acts for the purpose of inflicting a harmful or offensive contact OR

(b) Realizes that a harmful or offensive contact is substantially certain to result

(c) The ∆ need not intend the actual consequences of his act– only the harmful or offensive contact.
(3) Causation – Act must cause a contact that is harmful or offensive.
(a) Contact
· Indirect contact – with the ∆ still counts as contact; poking with a stick; also includes contact with personal effects; items so closely identified with П’s body that it’s equally offensive as actual contact with body

· Awareness – The П need not be aware of contact (kiss during sleep) in order to have an action for battery.  

· ∆ need not be present when the contact occurs – setting out wire for someone to trip over later.
(b) Harmful or Offensive   
· bodily harm 

· offensive – If a reasonable person in the circumstances of the victim would find particular contact offensive the contact is actionable as a battery; However, the actor is not liable for contact that is socially acceptable and if a party is oversensitive. Prior conduct between parties would indicate acceptance and lack of offensiveness. Offensiveness of the contact must be judged at the time of contact, not in retrospect afterwards.
(c) Actual Damages are not required for battery

(d) Liability for Consequences of Contact

Responsible for consequences of contact (R2T§8A) – A tortfeasor is liable for all injuries resulting from that contact even if those injuries were not intended as long as consequences are reasonably foreseeable.
Assault
(a) Rule – the intentional apprehension of an imminent harmful or offensive contact

(b) Elements:

(1) Act  

(a) Mere words alone cannot constitute assault, ∆ must go beyond mere words – overt act is necessary 

(b) Conditional Threats – If you didn’t X, I would have Y ≠ assault; If you don’t X, I will Y, can = assault if X violates P’s legal right

(2) Intent
(a) Acts for the purpose of inflicting apprehension of harmful or offensive contact OR

(b) Realizes that apprehension of harmful or offensive contact is substantially certain to result

(c) Intent to make an offensive or harmful contact – intent to commit a battery

(3) Causation – Act caused apprehension of a harmful or offensive contact  

(a) Apprehension is perception or anticipation/expectation of a blow, rather than fright.
(b) П must be reasonably be placed in apprehension of such contact – reasonable person test.
(c) Imminent – victim must expect that he is about to be touched and ∆ has present ability to carry out the threat; 

(d) Ability to carry out threat – Scaring someone with a toy gun that they believe to be a real gun would still be an assault; but if they knew it was a toy assault would not occur because there is no apprehension

(e) П must be aware of danger
(f) Bystander witnessing an attempted assault of someone else cannot sue for apprehension that someone else will be assaulted

Trespass to Land
(a) Rule: is the intentional unauthorized entry onto the land of another that constitutes an interference with private use of one’s right to their property

(b) Trespass to land occurs when (1) ∆ intentionally enters П’s land without permission or (2) remains on П’s land without the right to be there (even if ∆ entered rightfully) or (3) ∆ puts an object on П’s land without permission

(c) Elements:

(1) Act of physical invasion
(2) Intent: 

(a) The only thing that must be intended is the action that constitutes the invasion of another’s land (entering the land)

(b) For purpose of  or substantial certainty act would result in entry upon land

(c) Effect of Mistake – if ∆ has the intent to commit physical contact with П’s land, he has requisite intent for trespass even if his decision to make the contact was the result of a mistake 

(3) Causation
(d) Privilege – Implied Consent – Door-to-Door salesman is not a trespasser.  Public authorities and also private persons can enter the land of others, and even destroy property to avoid greater perils.  Travelers on a public highway can enter an adjoining land to avoid an obstruction, and owners driving their livestock on a public highway are not trespassers in retrieving a stray animal.
(e) Air Space – It can be trespass for a plane to fly over П’s property, however, today most courts find liability only if (1) the plane enters into the immediate reaches of the airspace (below federally prescribed minimum flight altitudes) and (2) the flight substantially interferes with П’s use and enjoyment of his land (undue noise or vibrations, pollution); 

(f) Nominal Damages – Once a trespass to land has been shown, П has cause of action for at least nominal damages regardless of whether П has suffered any damages and regardless of the good faith of ∆.
Trespass to Chattels
(a) Rule: the intentional interference with another’s possession or ownership of chattel, resulting in damages

(b) Elements:

(1) Intent – intend the action that constitutes the physical interference with the chattels of another.  

(2) Interference – must be physical

(3) Causation
(4) Actual Damages – occurs only where P can prove some actual harm or loss of possession (regardless of time lost)  

(c) Good faith and reasonable belief that chattel are one’s own is no defense. Mistake is never a defense even if reasonable

Conversion – a subcategory of Trespass to Chattels
(a) Rule - intentional interference with П’s possession or ownership of property that is so substantial that ∆ should be required to pay the property’s full value

(b) Intent to take possession of the property. Intent to harm not required. Mistake is not a defense.

(c) Considerations to Substantial Interference:

(1) Dominion – extent and duration of ∆’s exercise of dominion or control

(2) Good Faith – ∆’s good faith or bad faith

(3) Harm – harm done to property

(4) Inconvenience – inconvenience and expense caused to П  

* all are not required to be present, one fully met is enough*
(d) Kinds of Interference 

(1) Acquiring Possession – ∆ takes possession of property from П; theft or fraud

(2) Transferring the Chattel – ∆ transfers chattel to one who is not entitled to it; Ex. Valet gives car to imposter.

(3) Withholding Goods – ∆ refuses to return goods to owner; conversion depends on severity of interference with П’s right to goods

(4) Destruction or Alteration of Goods
(5) Use of Chattel – conversion dependent on degree

(6) Assertion of Ownership – does not qualify for conversion from mere fact that ∆ asserts ownership but does not interfere with П’s possession or other rights

–                                                                    DEFENSES TO INTENTIONAL TORTS*                                                                           –            
(a) Insanity
(1) Not a valid defense, must still show lack of intent

(2) The majority rule – People who are thought to be insane can commit an intentional tort. It is believed that they are capable of forming the necessary intent.

(b) Consent 

(1) Rule: If П has consented to an intentional interference with his person or property, ∆ will not be liable for that interference. 
(2) For Consent, Evaluate:
(a) Valid Consent?
(b) Scope of Consent? 
(3) Express Consent 

(4) Apparent Consent (Implied) – ∆ is privileged to make contact where П’s words, gestures, or conduct objectively manifest consent

(5) Custom – If ∆ can show that it was customary for one in the П’s position to consent to a certain act by the ∆, there will be consent even if the П made no objective manifestation of consent in the particular case – public fishing in small ponds

(6) Inaction – there may be circumstances where inaction = consent; but depends on what reasonable person would have inferred 

(7) Consent Due To Mistake – Consent obtained with ∆’s misrepresentation or omission of facts is not valid because П did not appreciate true nature of intended contact and thus did not meaningfully consent to it; Misrepresentation must go to essence (nature of contact) and not collateral aspect to void consent.  

(8) Lack of Capacity to Consent – П is incapable of giving consent b/c child, intoxicated, unconscious; In some cases actual consent may not mean privilege; Ex. – consent of minor for intercourse does not give privilege to intercourse 

(9) Consent Given (Implied) As Matter of Law
(a) П is unable to give consent

(b) Immediate action is necessary to save П’s life or health

(c) There is no indication that П would not consent if able

(d) A reasonable person would consent in the circumstances 

(10) All medical malpractice today is negligence and not battery.

(11) Substituted Consent
(12) Witheld/Withdrawn Consent 
(a) Osborne Case – Father who is a Jehova’s Witness refuses a blood transfusion, and his family supports him. After determining that his children would be well cared for and hearing him say he would be deprived of the opportunity for everlasting life, court refused to order the transfusion.  A judge in a concurring opinion said the outcome was not based solely on religious freedom but also on freedom of choice. Courts routinely permit competent but terminally ill patients to refuse treatment.

(b) There is ample authority that courts have power to order necessary treatment for mental incompetents or for children over the objections of their guardians.  Some courts distinguish the case where treatment is necessary to save a life from where treatment is desirable but not necessary.  

(13) Scope of Consent – There is a limit to what you have consented to. Consent is not a defense where act has exceeded what has

initially been consented to. Ex – in medical cases, sports, fights 

(14) Some Criminal Acts Can’t Be Consented To! Courts are split over whether or not П’s consent to act is effective – Majority rule is that П’s consent is ineffective – minority rule is that П’s consent is always effective
(c) Self Defense 
(1) Defense of Person Rule: A person is entitled to use reasonable force to prevent any imminent threat of harmful or offensive bodily contact. Only that degree of force necessary to prevent the threatened harm may be used. 

(2) Privilege to Use Force in Self Defense
(a) The privilege to use force in self-defense turns on the victim’s reasonable belief that force is necessary, even if, in fact, it is not. The victim of an aggressor may only use reasonable force in self-defense
(b) No Duty to Retreat – R2T§63: Victim has no duty to retreat before using non-deadly force in self-defense 

(3) Deadly Force in Self Defense 
(a) Actor may use deadly force in self defense only if she reasonably believes that she is threatened with 

deadly force, which can be prevented only by the immediate use of such [deadly] force

(b) Deadly force may not be used in order to prevent the commission of a felony unless the actor reasonably
believes that (1) the felony cannot be otherwise prevented and if (a) the felony is of a type that threatens death or serious bodily harm or (b) involves the breaking and entry of a dwelling
(c) Duty to Retreat – R2T§65: There is duty to retreat if it is safe to do so before using deadly force  

(d) Home – One threatened with deadly force in their home does has no duty to retreat
(4) Injury to a 3rd Person – If ∆ is entitled to use reasonable force in his self-defense, he does so, and injures an innocent bystander, the use of force in self defense is privileged, assuming that the ∆ didn’t act negligently.
(5) Defense of Others Rule – A person may use reasonable force to defend another person from attack. The same general rules apply as in self defense. Person steps into the shoes of the person they are intervening on the behalf of. 

(d) Defense of Property
(1) Rule: A person may generally use reasonable force to defend her property, both land and chattels
(a) Reasonable Force – The property owner may use only as much force as appears necessary to protect the property. 

(b) Duty to Use Words – Owner must first make a verbal demand that the intruder stop before using force – unless it reasonably appears that violence or other harm will occur immediately, or that the request to stop will be useless.

(c) Deadly Force – Owner may sue deadly force against the intruder only if:

(1) Non-Deadly Force will not suffice

(2) The owner reasonably believes that w/o deadly force, death or serious bodily harm will occur

(3) Deadly force can only be used to prevent the commission of a felony if the actor reasonably believes that (1) the felony cannot be otherwise prevented and if (a) the felony is of a type that threatens death or serious bodily harm or (b) involves the breaking and entry of a dwelling burglary – homeowner may use deadly force against burglar if she believes nothing short of this  force will safely keep the burglar out

(2) Mechanical devices – An owner may use a mechanical device to protect her property only if she would be privileged to use a similar degree of force if she were present and acting herself.

(e) Recapture/ Repossessions  of Chattels
(1) Rule – A property owner has the general right to use reasonable force to regain possession of chattels taken from her by someone else. Can only use reasonable force, deadly force can never be used.
(2) Elements:
(a) Timely demand of chattel required

(b) Recovery only from wrongdoer

(c) Force can’t be used unless it is in fresh pursuit of chattel (owner must act without reasonable delay) and then it must be reasonable force, can never use deadly force

(3) Recapture privilege can only exist if property was taken wrongfully from the owner. If the owner parts willingly with possession she will generally not be able to use force to regain it.
(f) Discipline
(1) Rule: A person who by virtue of her job or status is charged with maintaining discipline may sometimes be privileged to use force and restraint to ensure that discipline. Most frequently the case for parents, teachers, and military officials. 

(2) Reasonable Degree of Force Rule Applies
(g) Necessity 

(1) Rule – Necessity may be used when an emergency occurs that requires the ∆ to harm property in order to prevent greater harm to herself or others. Necessity must be reasonably apparent, whether or not it in fact exists
(a) Public Necessity – where the act of interference is for public good – in this case ∆ doesn’t have to pay for damages    

(b) Private Necessity – where act of interference is solely to benefit any person or protect any property; is a complete defense where П has suffered no damages, but if П has actual damages, ∆ usually must pay for it.
–                                                                                  NEGLIGENCE*                                                                                                          –            
(a) Rule - occurs when ∆’s conduct imposes an unreasonable risk upon another, which results in injury to that other
(b) Elements
(1) Duty – A legal duty requiring ∆ to conduct himself according to a certain standard, so as to avoid unreasonable risk/harm to others; duty to act as a reasonable person/duty to exercise reasonable care

(2) Breach of Duty – failing to conform with conduct with the standard of care  

(a) The Standard of Care – The Reasonable Person 
The reasonableness of ∆’s conduct is viewed under an objective standard. П must show that ∆ failed to act with reasonable care, to behave as an ordinary prudent person would under like circumstances.

(b) Factors To Reasonable Person Considers:
· Foreseeable risks of injury – most important

· Utility  

· Extent of Risks  

· Likelihood of a Risk 

· Any Alternatives?

· Costs of Various Actions

(3) Causation – establishing that ∆’s breach of duty was legal cause of П’s damages

· Cause In Fact – A causes B causes C…

· Proximate Cause (Legal Cause) – Sufficiently close causal link between ∆’s act of negligence and harm suffered by П  

(4) Damages – actual losses suffered by П
(c) Balancing Test – Learned Hand Formula – Was Conduct Reasonable?
· Liability / Duty / Reasonable Person takes precaution against injury if:  B < LxP 

B = Burden which the ∆ would have to bear to avoid risk

L = Injury – cost/gravity of the potential injury

P = Probability that harm will occur from ∆’s conduct

· Criticism – How can you properly assess L? It’s too speculative. Also ignores potential for alternative acts.

· Defense – Doesn’t require numeric quantification of factors, it’s just a formula suggestive of balancing process.

(d) Variations on the “Reasonable Person” Standard
Question is whether ∆ behaved reasonably “under the circumstances” 

(1) Physical Disability – if ∆ has a physical disability, standard for negligence is what a reasonable person with that physical disability would have done; Haley – blind man is judged by reasonable blind man standard.

(2) Mental Characteristics – the ordinary reasonable person is not deemed to have particular mental characteristics of ∆. If ∆ is more stupid, or careless than ordinary person, this is not a defense; Mentally ill are also held to same standard as everyone else.

(3) Intoxication – intoxication is no defense – even if ∆ is drunk, he is held to the standard conduct of a reasonable sober person

(4) Children – a child must merely conform to the conduct of a “reasonable person of like age, intelligence, and experience under like circumstances; rule is for child of “tender years”, seldom applied to someone over 16; as matter of law kids under 7 aren’t capable of negligence. See exceptions in Goss.
(5) Emergency Situations – ∆ must behave/respond as would a reasonable person confronted with the same emergency

(6) Expert – If a person has specialized knowledge they are not held to a higher standard, they are still accountable for reasonable care under the circumstances – though their expert status is a circumstance that colors the meaning of reasonable. See Malpractice! 
(7) Anticipating the Conduct of Others – A reasonable person possesses at least limited ability to anticipate the conduct of others. ∆ may be required to anticipate the possibility of negligence on the part of others. Ex. It may be negligent for ∆ to presume that all drivers near him will behave non-negligently and that these others will not speed, signal properly, etc. 

(e) Negligence Per Se 

(1) Rule – Under the negligence per se doctrine, violation of a statute by itself establishes a lack of due care and conclusively establishes that ∆ was negligent, this proves duty and breach, you still have to prove causation and damages!

(2) Elements for Negligence Per Se:
· Violation of Statute
· Causal relationship – Injury caused by statutory violation
· Statute Must Apply To Facts – Statute was intended to guard against the very kind of injury in question; 

(1) Class of Persons
(2) Particular Harm – this is more likely to be tested

(3) Two Approaches:
· Violation of Statute = Presumption of Negligence – majority rule 

· Violation of Statute = Evidence of Negligence – minority rule

(4) Excuse of Violation of Statute – If ∆ can show that his violation was excusable, the violation will be stripped of its “negligence per se” nature and will be at most, evidence of negligence the jury will weigh and may disregard.

· Incapacity – actor is a minor unable to comply w/ usual standard of care

· Lack of Knowledge of the Need to Comply – ∆ didn’t know facts that would make them aware of the violation; driver’s tail light goes out while he’s driving and before he has the opportunity to discover it

· Inability to Comply*
· Reasonable Attempt To Comply
· Emergency – actor is confronted with emergency not of his own making; driver swerves into wrong side of the road to avoid hitting a child

· Compliance Poses Greater Risk of Harm Than Violation*
· Did ∆ act reasonably under the circumstances – was violating the statute reasonable? 
(5) Effect of П’s Contributory Negligence – Even where ∆’s negligence per se is established, he may be able to assert the defenses of contributory negligence or assumption of risk. 

· However, if the statute is of a sort that is held to impose an absolute duty on the ∆, and therefore to allow no excuses, these defenses may not be available.

· Contributory Negligence Per Se – Rules are generally the same for asserting contributory negligence per se as for ∆’s negligence per se.
(6) Sanders Note – Which statute violations should qualify as negligence per se? Legislature rarely puts in statute that a violation of the statute could lead to a civil action for negligence per se. So how do we decide which violations to prosecute and which not? Answer is element 3 – statute must apply to facts.

(f) Custom
· Courts generally allow evidence as to custom for the purpose of showing presence or absence of reasonable care. However, this evidence is not conclusive. Must still evaluate if custom is reasonable.

· Unless a custom is of such prevalence that the jury may be entitled to take not of it on their own accord, it is normally necessary to prove the existence of a custom.

· Evidence of Custom by ∆ -  Where ∆ shows that everyone else in the industry does things the way ∆ did them, the jury is still free to conclude that the industry custom is unreasonably dangerous and thus negligent

· Evidence of Custom by П –  Conversely, proof offered by П that others in ∆’s industry followed a certain precaution that ∆ did not, will be suggestive but not conclusive evidence that ∆ was negligent
(g) Malpractice
(1) Rule – If ∆ has a higher degree of knowledge, skill or experience than the reasonable person – then ∆ is charged with making reasonable use of whatever specialized type of knowledge or skill she possesses. 

(2) General Rule – Professionals must act with the level of skill and learning commonly possessed by members of the profession in good standing.  

(a) Good Results Not Guaranteed – ∆ is liable for malpractice only if she acted without the requisite minimum skill and competence, not merely because the operation, lawsuit, etc. was not successful.

(b) Differing Schools – There is no malpractice where competent professionals could differ on the proper course, cases involving doctors have held that where there are conflicting schools of medical thought, the ∆ must be judged by reference to the beliefs of the schools she follows

Caveat - ∆ can’t set up her own school. School must be a recognized one with definite principle and must be line of thought of at least a respectable minority of the profession.

(c) Specialists Held To A Higher Standard - Specialists are held to minimum standards of that specialty. 
(d) Custom may be evidence of care but is not conclusive

(e) Standards of the Community – held to standard of community where they practice, not national professional standard; but this is a changing rule as professional education becomes more uniform, standard of community may shift to national standard – argue both sides
(f) Informed Consent –Doc must disclose to the patient all risks inherent in the proposed treatment, which are sufficiently material that a reasonable patient would take them into account in making a decision, provided that the patient’s well being would not be unduly disturbed by such disclosure; w/o this there is professional negligence and handled under malpractice

Elements of An Action Based on Informed Consent Doctrine
(1) Existence of a material risk unknown to the patient

(2) Failure to disclose it

(3) Patient would have chosen a different course if the risk had been disclosed
(4) Resulting injury
(g) Novice – Still held to same level of competence as a member of the profession generally, despite inexperience
(h) Res Ipsa Loquitur – “The Thing Speaks for Itself”
(1) Res Ipsa Loquitur Doctrine – Allows П to point to the fact of the accident, and to create an inference that, even without a precise showing of how the ∆ behaved, the ∆ was probably negligent. Is a special form of circumstantial evidence – based on the evidence about the accident itself, the jury can infer that it must have resulted from some negligent act by ∆

(2) Res ipsa loquitor is a rule to help the П in the main case to carry burden of evidence that ∆ was negligent by showing the ∆ was negligent through circumstantial evidence. Application of the doctrine merely means that the jury could find negligence, not that it is required to. Jury may choose to accept or reject the inference of negligence, depending on strength of ∆’s rebuttal evidence. П still has burden of persuasion.
(3) If П can persuade trial judge that the case is res ipsa, П is entitled to a jury instruction that includes res ipsa.
(4) 2 Main Elements Required for Res Ipsa Loquitur:
(a) No Direct Evidence of ∆’s Precise Conduct

(b) Event Is One That Ordinarily Wouldn’t Happen W/O Negligence 

· conclusion based on general experience of the jury and doesn’t have to be explicitly proved by П; 

· П must prove >50% that negligence was cause

(c) ∆ Must Be the Only One Whose Negligence Could Have Caused The Event (∆’s Exclusive Control) 
· The event (instrumentality) must have been within ∆’s exclusive control
· П must prove >50% that negligence was probably that of ∆ and not someone else’s
· To prove that П must produce evidence negating other possibilities
· If there are 2 or more ∆s, and П can show at least one of the ∆s was in control, some cases allow П to recover. This is more likely where all of the ∆s participate together in an integrated relationship. (See Ybarra)
(d) Rule out П’s Contribution  
· Contributory negligence on the part of П will sometimes, but not always, constitute a failure to meet this element; 
· It depends on whether or not П’s contributory negligence lessens the probability that ∆ was also negligent. 
· If it doesn’t then the requirement may be met. 
· If it does, then requirement may not be met. 
(e) Accessibility of Info – That evidence of what happened is more available to ∆ than П. Not required in all courts
(5) ∆’s Case - ∆ can challenge fact that he was attributable to negligence by showing:
· General evidence of due care – usually not enough

· Rebuttal of Res Ipsa Requirements:

· Other common, non-negligent causes of this type of accident

· Evidence of other people’s negligence that outweighs his negligence

–                                                                                 CAUSATION*                                                                                                              –
(1) General
(2) Once the П has shown that ∆ behaved negligently, he must then show that this behavior “caused the injury complained of. П must make two distinct showings of causation

· Cause in Fact – П must first show that ∆’s conduct was the cause in fact of the injury. This usually means that П must show that “but for” ∆’s negligent act, the injury would not have occurred.  

· Proximate Cause (Legal) – П must also show that the injury is sufficiently closely related to ∆’s conduct that liability should attach. This requirement is commonly called the requirement of proximate cause or legal cause. 

(3) General damages is that you are liable for is the part of the injury you caused – you kill someone who’s going to die in a week anyways, you’re liable for that one week

(a) Cause in Fact – But For
(1) But For Test – but for the ∆’s actions, the П’s injuries would (more likely than) not have resulted 

· Remember, must show ∆’s negligent conduct/tortious conduct caused harm – not just that his act caused it

· Counterfactual Hypo – where ∆ didn’t breach duty would П still have been injured? If answer is no, then ∆ is cause in fact

· Sometimes Expert Testimony is necessary to establish cause in fact in medical malpractice cases. Approach for admissibility of expert testimony can be generally accepted [Frye Test] or meets standards of reliability and relevance. [See Daubert Test] 

· Increased Risk (Misdiagnosis) w/Actual Damage– Some courts allow recovery.

· Increased Risk w/o Actual Damage – Traditionally courts do not allow recovery. But a few modern decisions have allowed it. 

(2) Concurrent Causes
· 2 fact patterns – one where several people contribute to cause the injury and one where several people were negligent, you know one of them caused the injury, you’re just not sure which one (indeterminate ∆s)

· It is no defense for one negligent actor that someone else’s negligence also contributed to the accident. There is no requirement that the ∆’s act be the sole but for cause of the injury, only that it be a but for cause; 

· R2T Substantial Factor Test – Where each of the two events would have been sufficient by itself to bring about the harm, the test for each event is whether it was a substantial factor in bringing about the harm. If so, that harm is a cause in fact. An actor’s negligence is not a substantial factor in causing harm if the harm would have been sustained even if the actor had not been negligent.
· R3T Multiple Sufficient Causal Sets – Where two events concur to cause harm, and either one would have been sufficient to cause substantially the same harm without the other, it is generally stated that each of these concurring events is a cause of injury, insofar as it would have been sufficient to bring that injury about.  
· Multiple Causation – Where multiple ∆s 
· Alternative Liability – Where П shows that all ∆s were negligent but can’t show which one specifically, burden shifts to ∆ to show that it wasn’t them. As the number of ∆s rises it becomes more difficult to switch the burden like this (No set number just analyze). Applies only where all the ∆s are before the court. 
· Market Share Liability – See Group Liability below.
· These tests are an alternative approach to cause in fact in unusual situations in which the but for test does not yield satisfactory results. 
(b) Proximate Cause – Legal Cause
(1) Definition – Conduct will be deemed to be a proximate cause of harm if the harm was a foreseeable result of the conduct, and if the harm was not brought about by an extraordinary or unforeseeable sequence of events. 

(2) Foreseeability View (Majority) – As a general rule, ∆ is liable only for those consequences of his negligence, which were reasonably foreseeable at the time he acted – foreseeable as to the general type of harm and as to the class of persons injured. 

· If the result was foreseeable, there is proximate causation and ∆ is liable!!!

· If the result was unforeseeable, there is no proximate causation and ∆ is not liable!!!

· If intervening act was an unforeseeable intentional tort or crime, ∆ is not liable.

· Unforeseeable Intervention + Unforeseeable Results = Superceding Cause, ∆ not liable
· Eggshell Skull - All that you have to foresee is an injury, you do not have to foresee the extent of the injury to be liable! 

“∆ takes the П as he finds him.” 

· Generally courts reason that the burden of liability for secondary economic losses is too great and will not grant recovery for such losses.

(3) Direct Causation View (Minority) – ∆ is liable for all consequences of her negligent act no matter how far-fetched or unforeseeable if the harms were a direct result of the negligent act, so long as they flowed directly from her act and not from independent new causes. Criticisms – Results in limitless liability  
(4) Was Harm Foreseeable? Consider:
· Type of Injury
· Method/Manner of Injury
· Extent of Injury
· Forces Unleashed – given the forces unleashed, harm was foreseeable

· Danger Zone – П was unforeseeable b/c he was outside the danger zone
(c) Defense To Proximate Cause – Intervening/Superceding Causes  
· Intervening Cause is a force that takes effect after ∆’s negligence and contributes to negligence in producing the П’s injury.

· Superceding Causes – Some but not all intervening causes are sufficient to prevent the ∆’s negligence from being held to be the proximate cause of the injury. These are usually called “supervening causes”, since they supercede, or cancel the ∆’s liability. 

· Test – If the ∆ should have foreseen the possibility that the intervening cause (or one like it) might occur, or if the kind of harm suffered by the П was foreseeable (even if the intervening cause was not itself foreseeable), the ∆’s conduct will nonetheless be the proximate cause. But if neither the intervening cause nor the harm was foreseeable, the intervening cause will be a superceding one relieving the ∆ of liability.

· Crime/Tort – If the unforeseeable intervening act is a crime or intentional tort, it will usually be a superceding cause, even if the injury that results to the П is the same as that threatened by the ∆’s negligence. (Responsibility has shifted the third-party criminal or tortfeasor). But if a third person’s criminal conduct or tortuous act may be sufficiently foreseeable that even though it is clearly an intervening act, it will not be a superceding one.
· Medical Malpractice – usually deemed foreseeable and thus not superceding. But gross medical negligence (doc operates on wrong leg) is probably superceding.
· Foreseeable Intervention or Foreseeable Result = Intervening Cause, ∆ is liable.
· Unforeseeable Intervention + Unforeseeable Results = Superceding Cause, ∆ not liable
(d) Other rules:
(1) Social Hosts - Traditionally, social hosts who provide alcoholic beverages to their guests have not been held liable for injuries that may be caused by their inebriated adult guests.  However, courts have been willing to impose social host vicarious liability if the driver is a minor.  

(2) Dram Shop Law - A professional provider of alcohol will be liable to third party if they serve their patron when it is obvious he or she is drunk.  

(3) Suicide - These cases involve a person initially injured by ∆ who later commits suicide.  The cases for liability seem to turn on whether the deceased exercised a free and deliberate choice or whether, because of his injuries, the deceased was not really aware of what he was doing or was incapable of controlling his acts (in which case ∆ would be liable).

(4) Ordinances involving liability for leaving the keys in the ignition - The cases are usually argued in terms of whether the intent of the statute was to protect persons like the plaintiffs who were hurt or to cut down on car thefts for the conservation of police resources or the protection of either insurance companies or teens who might be tempted to joy ride. Typically, courts find these acts superceding unless ∆ could have really foreseen the risk of an accident (shady area, with high crime rate).  

(5) Aggravation of Injuries - It is generally held that one who negligently injures another is also responsible for any aggravation of injuries suffered by П during the course of medical treatment, even if the injuries are aggravated owing to the negligence of the attending physicians.  Obviously, if the aggravation is caused by intentional conduct or by some particularly foolhardy type of treatment, the courts will be inclined to cut off the original tortfeasor’s liability on the ground that the aggravation was unforeseeable.  

(6) Rescuers - The original tortfeasor has been held liable for injuries suffered by those going to the rescue of those injured by the original tortfeasor.  The liability will attach even if the interest threatened is a property interest and even if the person threatened or injured is responsible for his own predicament. “Danger invites rescue” ∆ may be liable to rescuer or person being rescued if rescue aggravates injury.
(7) Professional Rescuers - Where a professional rescuer is injured as the result of a risk, which is inherent in the rescue activity in which he is employed, he is likely to be denied recovery against a person whose negligence created the danger.  This doctrine is often known as the “fireman’s rule.”  It originated in cases denying recovery to firemen who were injured on premises, which they had entered in order to fight a fire.   
–                                                             DEFENSES TO NEGLIGENCE: П’s CONDUCT*                                                                    –
(a) Contributory Negligence
· Contributory Negligence Doctrine - A П who is negligent, and whose negligence is a proximate cause of his injuries is barred from recovery. This is an outdated rule.  Most courts have adopted some form of comparative negligence. 

· П is held to same standard of care as ∆. He is supposed to have acted as a reasonable person under like circumstances. 

· Contributory Negligence defense only applies where П’s negligence causes (cause in fact and proximate) his injuries. In general, the rules for determining cause in fact and proximate causation are the same. 

· Contributory Negligence can also be used for negligence per se violations. 

· Contributory Negligence cannot be used where ∆ is strictly liable. 

· Last Clear Chance Doctrine
(1) Only used by П against ∆. Acts as a limit on the contributory negligence defense. If, just before the accident, ∆ had an opportunity to prevent the harm, the existence of this opportunity (last clear chance) wipes out the effect of П’s contributory negligence. 
(2) Allows some Пs to recover where they’ve been negligent but ∆ had last chance to prevent harm.
(3) Various Applications – See Emanuel’s Page 264 for more info. 
(a) П Helpless - ∆ Discovers Danger ( All courts say П is not barred from recovery

(b) П Helpless – Inattentive ∆ ( Most but not all courts allow П to recover.

(c) Inattentive П – Aware ∆ ( Most courts but not all allow П to recover.

(d) Inattentive П – Inattentive ∆ ( No courts allow П to recover

(4) No room for Last Clear Chance in Pure Comparative Negligence; Most jurisdictions have abolished last clear chance overall (including TX).
(5) Argue last chance doctrine to mitigate ∆’s argument of contributory negligence and cast more responsibility on ∆ in exam.  Say, majority of courts would say that the doctrine no longer applies, so П’s recovery is reduced by her fault even if ∆ had a last clear chance to avoid the accident. 
(b) Comparative Negligence
· Comparative Negligence – Divides liability between П and ∆ in proportion to their relative degrees of fault. П’s recovery is reduced by a proportion equal to the ratio between his own negligence and the total negligence contributing to the accident. П is prevented from recovering only that proportion of his damages for which he is responsible.  

· Pure Comparative Negligence - П could be 99% negligent and could recover 1%.  For a $1 million dollar damage suit, П could recover from a 1% ∆ $10,000.   

· Modified Comparative Negligence - П can only recover if he is less than 50% negligent (or not more negligent than ∆).  Potential Problem: П-1 who is 51% negligent does not recover while П-2 who is 49% does.  Is this fair? 

(1) Majority – of states compare the negligence of П to combined negligence of all ∆s 

(2) Minority - of states compare the negligence of П as to each ∆.

(3) What is compared – negligence of each party or the degree to which each party’s negligence caused П’s injury? Most juries consider the degree of negligence/comparative fault of the parties in general. 

(c) Assumption of Risk
(1) П is said to assumed the risk and may be barred from recovery when an injury results from a danger of which П was aware and that П voluntarily encountered. This is a complete defense based on subjective standard of П’s knowledge of risk.

(2) Express Assumption of Risk: П expressly agrees that she will not hold ∆ liable for injury she suffers from a risk created by ∆. 

(3) Primary vs. Secondary Implied Assumption of Risk  

· Primary Implied AOR (∆ Owes No Duty [or lesser duty] - П Accepts Inherent/Reasonable Risks) - ∆ offers an activity to П which he is under no duty to offer and which П is under no duty to attempt. The activity cannot be conducted w/o certain unavoidable risks of injury, even if conducted w/due care, and П has chosen to engage in the activity. П chooses to engage in unavoidably risky activity and assumes the inherent risks of the activity and has no claim for injuries resulting from those risks. ∆ has acted reasonably b/c risk is reasonable. ∆ created reasonable risks that П chose to encounter. Ex. Foul balls at a baseball game

· Isn’t really about what risk П assumed but about whether ∆ owes a duty to П.
· Reasonable Assumption of Risk – Not Contributorily Negligent: Cases where П has little choice except to encounter the risk and lack of choice is not the result of ∆s wrongdoing. Ex – Injured П rides in defective car to hospital b/c it was reasonable in light of the need to get immediate treatment. Defense of contributory negligence wouldn’t apply but assumption of risk is still a valid defense.
· Secondary Implied AOR (П Accepts Unreasonable Risks Through Participation in Activity) - ∆ breached the standard of due care by creating an unreasonable risk. If П is aware of the unreasonable risk, choose to encounter it, and suffers injury as a result, this is secondary AOR. П has been injured due to ∆’s negligence but ∆ argues that П’s free choice to encounter the negligently created risk should bar her recovery. ∆ would ordinarily have duty to П but П’s assumption of risk causes duty to dissipate. Ex. П asks for ride in ∆’s car which П knows to have bad brakes. This is now covered under contributory negligence. 
(4) Elements for Assumption of Risk:
(a) Knowledge and appreciation of danger - It must be shown that the П actually understood the risk, not merely that she should have. Subjective standard as to the П. 

(b) Willingness - A deliberate and voluntary choice on the part of the injured person to expose his person.

(c) Consider public policy in determining whether or not Assumption of Risk is a complete defense. Was there a disparity in bargaining power? Do they transactions affect public interest (utilities) or deal with the public (owners of parking lots).

(5) П does not assume the risk if ∆’s conduct has left the П with no reasonable choice/alternative but to encounter the unknown danger. 
(6) Defense No Longer Used - All forms of assumption of the risk have been, for all intents and purposes, done away with the advent of comparative negligence. (Or it has been merged with comparative negligence.)  Nevertheless, a number of jurisdictions that have adopted comparative fault continue to recognize assumption of the risk as a separate defense.   There is a distinct split between states that include the primary AOR in the comparative negligence calculation and those that treat it as an absence of duty on the part of the ∆, or an absence of negligence on the ∆’s part as a matter of law because no duty of reasonable care was owed. Still argue on exam!    

(d) Avoidable Consequences; The Seatbelt Defense; Mitigation of Damages
(1) Avoidable Consequences – Applies to conduct by the П after the accident which unreasonably fails to mitigate his damages. Requires П to exercise proper care to protect himself. Rule of avoidable consequences is usually held to come into play only after a legal wrong has occurred but while some damages can still be averted. The result of applying avoidable consequences doctrine is usually apportionment of damages – part to П and part to ∆. 

(2) Seat Belt Defense: In this defense, ∆ argues that П’s injuries from a car accident could have been reduced or entirely avoided had the П wore a seatbelt. Some states do not allow evidence of the violation of the seat belt statute to be used in civil cases to prove contributory negligence.  This follows the idea that the П owes no duty to the ∆ to minimize the affect of the ∆’s negligence by taking protective measures.  Other states allow reduction of damages for the П’s failure to wear a seat belt to reflect the fact that П’s injuries would have been less if he had worn a seat belt. 

· Exam Tip: Where ∆ has failed to use some kind of safety device (seat belt or helmet), raise the issue of what effect the existence of a comparative statute might have. Courts vary so much on this issue that it is hard to say what the effect might be – the most likely effect is that Пs failure to use the device will be just one type of “fault” and that failure will be considered with everything else in computing П’s percentage of fault which will then be applied to all the injuries. 

(3) Mitigation R2T§918: Requires reasonable action to mitigate.  Preliminary draft of the new Restatement includes the duty to mitigate within the comparative responsibility concept.  

Consider a П who is negligently injured who goes skiing on his broken leg the next week after it is set and reinjures himself.  The Restatement provides that this evidence is admissible to allow the jury to reduce ∆’s responsibility for the damages associated with the reinjury.  The issue also arises with a negligently injured person refusing medical treatment.  The draft of the new Restatement would presumably leave this question to the jury to resolve.

–                                  

        MULTIPLE PARTIES, GROUP LIABILITY*                                                                         –
(a) Vicarious Liability
(1) Respondeat Superior: Employer-Employee: In general, an employer is liable for injuries caused by the employee in the scope of his employment.  If the deviation from the standard route of employment takes place, however (say if an employee engages in a “frolic” thirty miles off his assigned route, the employer may not be held liable). But as the relative extent of the deviation diminishes, so that the digression is a mere detour, the chances that the employer will be held liable increase. Sometimes, however, employers have been held liable even when the injury caused by the employee has no relation to the nature of the business. 2 Elements – Employer (Control Over Details) + Scope of Employment
· Employee vs. Independent Contractor – Employer is liable for acts of employee but generally are not liable for acts by an independent contractor. In determining status of a person as an employee or contractor, consider multi-factor test in EE page 398.  Important factor is whether employer has “control” over employee. Test is control over the details.

· Exceptions to Independent Contractor Rule – Where Employer hired contractor to perform work involving an unusual inherent danger or requires special precautions and which necessarily poses a risk of injury and is done for the employer’s benefit, he is still vicariously liable. This represents courts refusal of a policy that allows employers to wash their hands of the matter by hiring out work. 
· Scope of Employment – is when an employee is acting with intent to further his employer’s business purpose (doesn’t have to be exclusive intent, can be coupled with actor’s personal intent). Test is furthering employer’s business purposes.

· Vicarious liability for intentional torts: Virtually all courts deny recovery against employer in cases where the employee’s tort has no relation to accomplishing the master’s purpose but the employment simply furnishes the opportunity for a completely unrelated tort. Ex. Waiter steals money from customer’s purse, employee steals jewelry while moving other items into П’s house.
· Remember employee is not released from liability because of respondeat superior, instead employee and employer become jointly and severally liable. But employer can indemnify the employee.

(2) Family Purpose: Parents are almost never held vicariously responsible for the torts of their children.  However, under this doctrine, a person who owns an automobile and permits members of the household to use it has been deemed to have obtained and provided the vehicle for a “family purpose.”  In effect, the members of the owner’s household using the vehicle with his permission for their own pleasure or convenience are considered to be the servants of the owner in pursuit of this “family purpose” and the owner is vicariously liable. The doctrine is less accepted now.  

(3) Joint Enterprise (Acting in Concert; One Person in the Eyes of the Law) 
· When two or more people engage in an activity “in concert” and or shared aims, each can be held liable for the other’s torts.

· Typically arise in commercial settings when two or more individuals or firms contract to form some kind of joint venture. 

· The joint enterprise doctrine is generally only applied to govern the relationship between members of the enterprise and outsiders.  It normally does not come into play when one of the members of the enterprise is suing another.  

· Requirements For A Joint Enterprise R2T§491:
(1) an agreement express or implied among the members of a group

(2) a common purpose to be carried out by the group

(3) a community of pecuniary interest in that purpose among the members

(4) an equal right to a voice in the direction of the enterprise which gives an equal right of control                  

(4) Automobile Consent Statutes – If the jurisdiction has an auto consent statute, the owner of the car will be vicariously liable for any negligence committed by someone using the car with the owner's permission. However if the jurisdiction does not have an auto consent statute, owner-A will probably not be vicariously liable for driver-B's negligence.

Murphy v. Keating 

Where four school teachers had agreed to tour the western states during their summer vacation and to share the expenses and driving, the court found a joint enterprise because the teachers had agreed that they would decide their itinerary as they proceeded on the basis of a majority vote.                                                                                   

(b) Indemnity
(1) Sometimes, courts will shift the entire financial responsibility for the tort from one ∆ to the other (even though both are jointly and severally liable.) Most commonly, indemnity is granted to a tortfeasor who is only vicariously liable for the other ∆’s conduct. 

(2) For instance, if an employer and employee are held jointly liable for a tort committed by the employee, the employer and employee are held jointly and severally liable for a tort committed by the employee, the employer will have a right to indemnity (complete reimbursement) from the employee. Employer indemnifies the employee.

(3) No General Rule – It is impossible to state a general rule about when indemnity will be permitted. However some more common situations in which it will be allowed include vicarious liability (employer/employee) or failure to discover a defect (manufacturer/retailer), dangerous conditions on land (owner of land/contractor who negligently constructs or repair a building)

(4) The vicarious liability rules are designed to ensure that the injured party can get compensation.  The indemnity rule is designed to promote the deterrent and punishment functions by placing the cost of the accident, when possible, on the person really at fault.  
(1) Imputed Contributory/Comparative Negligence
(2) Doctrine of imputed contributory negligence provides that where a П would be liable to a ∆ for the tortuous acts of a third person, the contributory negligence of that third person would be imputed to the П, barring the П’s recovery.

(3) Ex. 1 A may be vicariously liable for B’s tortuous act in an action brought by C. Does it follow that B’s contributory negligence should be imputed to A when A sues C? Traditional answer is yes.

(4) Ex. 2 Employee (acting w/in scope of employment) and X negligently collide with each other. Employee’s negligence will often be imputed to Employer so as to bar her from recovering in a suit for property damage against X.

(5) Modern view is that contributory negligence will be imputed only if the relationship is one which would make the П vicariously liable if he were a ∆.

(6) Both Ways Rule – If the relationship is one which would give rise to vicarious liability, contributory negligence must be imputed.

Watson v. Regional Transportation District
(1) A motorcycle accident involving the П, her husband (driver) and a bus (∆).  The trial court ruled that the husband’s negligence should be imputed to her as she was co-owner of the bike and they were traveling to an agreed upon destination for a common purpose.  She appealed.  

(2) Holding: We hold that the driver’s negligence may not be imputed to an owner-passenger so as to limit the owner-passenger’s recovery in an action in negligence.  The owner passenger’s recovery shall be affected only if she is personally negligent, and if that negligence is a proximate cause of her injuries.  

(3) Both Ways Test: Negligence is imputed both ways for all parties (П, ∆, third party)…i.e., in the motorcycle/bus accident, contributory negligence is imputed to the bus driver and negligence is imputed to the motorcycle owner (even if not the driver).  Therefore, both persons are imputed with some degree of negligence.  However, in motor vehicle accident cases there is an exception according to the Third Restatement and the both ways rule is not used anymore for these cases.  Now, in comparative negligence cases, this does not work because each party, whether П, ∆, or third party, will only be assigned the amount of negligence that the jury found.             
(4) Sanders: Will impute to ∆ but won’t impute to П in automobile accidents if you’re not in the car. Generally you won’t be liable.

(c) Joint and Several Liability
(1) Joint Tortfeasors:  this is not joint enterprise but occurs when persons cause (factual and proximate) an indivisible injury to the П and are each fully liable for that injury. If there are several ∆s, and one П, П can sue either one or more to get all of his damages. Each ∆ is jointly and severally liable for all the damage. This means that each is liable for the full amount of П’s injuries and may be sued for those damages either singly or along with the other tortfeasors. If П prevails in an action against joint tortfeasors, she is entitled to a judgment against each for her full damages. П is entitled to one full satisfaction of damages from joint tortfeasors but no more. 

(2) In contributory negligence, this could only happen when there were negligent ∆s and an innocent П.  This seems more reasonable here and the law does not much care who ends up having to pay since all the ∆s have been determined to be wrongdoers in causing П’s injuries. This rule is important because you can go after the ∆ with the money.  This is comparative fault, not moral equity. П is much more negligent sometimes.  Should we stick with joint liability here?   

(3) Divisible vs. Indivisible Injury
· Divisible – A broke C’s leg, B broke C’s arm – in this case causation comes first, A pays for what A causes and B pays for what B causes – this occurs where you are able to clearly divide injuries

· Indivisible above and A and B both cause mental injury – divide what you can and apportion the rest

· Who decides what’s divisible/indivisible? Judge instructs jury that if they can divide do so, but it they can’t, it’s determined to be indivisible and joint and several liability applies.

· See Goodman v. Stafford – page 423

(4) Joint and Several Liability Where more than one person is the proximate cause of the П’s harm and the harm is indivisible, each ∆ is liable for the entire harm (amount of damages awarded) – П can get the entire judgment from any of the ∆s (one or both) and then the paying ∆ can recoup his payment from the any ∆s that did not pay. But П gets the full judgment only once – single judgment rule. 
Ex. A and B are jointly and severally liable to C. C collects from B. B pays C 100% of the damages and then tries to collect the 40% that A owes through contribution.   
(5) Several Liability is when the ∆s are only liable for a certain amount of the damages based on the percentage set aside from judgment – П can only get amount ∆ is responsible for from each ∆.  

Ex. П cannot go to B and collect the entire judgment. B pays his 60% and if A cannot pay, П is out of luck.  

(6) Sanders R3T: As between cause on the one hand and liability on the other, cause wins.  We divide causes as to the ∆s.  Then we apportion fault for comparative responsibility.  If we can show that the first ∆ broke the П’s leg, the second ∆ could be released from blame.  Thus, the second ∆ could possibly argue that the first ∆ is responsible for the second ∆’s following injuries.  One only has to pay what he causes (in theory, anyway).  Thus, the second ∆ has a possible defense.  

(7) Sanders – We abandoned joint and several liability when we adopted comparative negligence. Joint and several liability is better in contributory negligence system. These rules matter when someone isn’t able to pay. Who should bear the risk of the ∆ not being able to pay? The risk is cast upon the other ∆ in the joint and several liability. If we abolish joint and several liability then the risk of a ∆ not being able to pay falls upon the П. What’s at stake is circumstances where some ∆ are unable to pay judgment.

(8) Hard To See BLL for Joint and Several liability Restatement offers five rules:
(a) Pure Joint and Several – risk falls on ∆.

(b) Pure Several liability for everyone - ∆s are responsible for the percentage of responsibility, risk falls on П.

(c) % Reallocation when one of the ∆s are unable to pay the court reallocated the damages to all of the other parties, both П and ∆ in proportion to their comparative fault – risk divided between П and ∆

(d) Threshold Test – establishes a threshold where ∆s are jointly and severally liable – if ∆ is less than threshold, they are only severally liable (Texas Rule) but if they meet or exceed the threshold they are held to be jointly and severally liable. Sanders thinks this test is the plurality rule (most frequent kind). In Florida they apply joint and several liability for the ∆s more responsible than the П.
(e) Liability Based on Type of Damages Distinction between economic and non-economic damages.  Makes economic damages joint and several liability and non-economic damages only several liability.
· Exam Tip: If facts do not say which rule applies, discuss traditional pure joint and several liability and then make a quick remark about threshold test, “But the state may have a statute, as a number of states do now, using the threshold test, abolishing joint and several liability for any ∆ found to be less than 50% at fault for the accident.”

(d) Contribution
(1) Contribution: ∆ who has paid to П more than his pro rata share of damages goes to recover partial reimbursement from other ∆s. A means whereby the responsibility is equally apportioned among those who are at fault.  Contribution is not allowed in favor of people committing intentional torts.  

(2) In days of contributory negligence, with an innocent П, the money would be evenly divided among those who owed it—with 2 ∆s, the money would be apportioned 50/50.  When we get into comparative fault, we have to consider the percentage of each party’s fault.  

(3) In joint and several liability, when one of the ∆s has no money, the solvent ∆ is at a loss.  If there is not joint and several liability, and one of the ∆s has no money, the П is at a loss.

(4) Party seeking contribution may recover no more than the amount paid to the ∆ in excess of the person’s comparative share of  

  
responsibility. The contribution ∆ must have be liable to the original П.

(5) Most comparative negligence states have statutes requiring contribution in proportion to fault. Ex. П has a $100K loss. Jury says П was 25% responsible, ∆1 25% and ∆2 50%. П recovers the whole $75K from ∆1. ∆1 can then get contribution of $50K from ∆2.

(6) Dealing w/ Defaulting ∆s: Three general approaches (These payments are considered after the fault has been found and can be based on comparative negligence, allocation, joint and several liability, or just several liability):
(a) The burden falls upon the remaining ∆s (this is the conventional result under traditional joint and several liability)

(b) The burden falls upon the П because the defaulted share is simply uncollectible and responsibility is not shifted to others (this happens under “several” liability schemes, meaning that each ∆ can only be held for his/her own share)

(c) The default share gets redistributed among all parties, including the П, if the П was partially at fault (the scheme adopted in the Uniform Comparative Fault Act).   If damages are $100 and A, B, and C are liable for 25%, 50%, and 25% respectively, but C goes bankrupt and cannot pay then we go back to court and divide damages owed on the basis of A owing 25% and B owing 50%.  So B would pay twice as much of total damages than A (i.e., B pays $66.66 and A pays $33.34 and C pays nothing but the П gets all damages paid.)    

(d) Pro Rata Contribution
(e) Proportional Contribution 

(7) Two different possibilities when one ∆ settles before trial:
(a) Apportionment: Settling amount is deducted from the judgment amount according to the percentage of responsibility the settling party had. Consider where ∆1 is 40% responsible, ∆2 is 40% responsible, and ∆3 is 20% responsible but settles w/П.  In a $1 million judgment, the first two ∆s collectively pay $800,000 ($1 million -∆3’s 20%). ∆3 may have settled for $1 million resulting in a $800,000 bonus for the П. This rule has nothing to do with how much money the settling party paid the П. The П may also end up with less if the jury said the settling party owed more than it paid.

(b) Dollar for Dollar Set-Off: In Texas, we use this rule. Under this scheme, the settled amount is set-off from the judgment amount.  Imagine the settling party paid $100,000. Here, the remaining ∆s pay $900,000 according to their percentage of fault.  Each owed 40%, so, since each party is equally liable, the money is divided.  If there is a huge settlement, on the other hand, the ∆s may end up not having to pay anything. 

(c) In Texas if you settle, no one can come and get more $ from you and you can’t get money from anyone else. Pay too much or too little too bad. 
(e) Group Liability
· Acting in Concert If ∆s can be said to have acted in concert, each will be liable for injuries directly caused by the other, even if the harms caused by each are divisible. 

· Market Share Liability (Cause in Fact Problem) П must meet her burden of joining the required ∆s so that ∆s comprise a substantial share of the market. Burden then shifts to the ∆s and they are liable for their market share of the product unless they can prove it was not their product that injured the П. [See Sindell v. Abbot Lab.] [Is an extension of alternative liability.]
(a) But What Market Share? – National market for the product or the market in the state where П’s injury occurred? Usually national market b/c it’s easiest to administer. 
(b) No Joint and Several Liability – П can only collect from any ∆ only that ∆’s proportionate share of the harm caused.

(c) Is Rejected For Socially Valuable Products – The more socially valuable the court perceives the product in question, the less likely it is to apply a market share doctrine. Court is reluctant to impose market share liability in cases where it would cut against the societal goals. [See Shackil] 

(d) Is Rejected for Infungible Products – When products are slightly different from one another, courts are reluctant and most will not use market share liability.

–                                                                               SPECIAL SITUATIONS                                                                                                  –
Duty is a question of law to be determined by the judge not the jury. It is up to the court to define enforceable legal duties.
(a) Duty to Aid
1. No General Duty To Act: The law does not impose any general “duty to act.” Therefore, as a general rule, ∆ cannot be liable for merely failing to give П assistance. 

· R2T§314:  “The fact that the actor realizes or should realize that action on his part is necessary for another’s aid or protection does not of itself impose upon him a duty to take such action.”  
· There is no duty to rescue absent something else.  Obligation to help has been imposed in three exceptional situations:

(a) Situations in which there is some preexisting type of status relationship between the person in peril and the person upon whom one is attempting to impose an affirmative duty to help.

(b) Situations where an obligation is imposed upon someone who, whether tortiously or not, has placed the helpless person in the predicament he is in.

(c) Situations in which someone was under no duty to do so comes to the aid of a helpless person and is then charged with negligence in rendering assistance.  
2. R2T§314 Special Relationships

(a) A common carrier is under a duty to its passengers to take reasonable action

· to protect them against unreasonable risk of harm, and

· to give them first aid after it knows or has reason to know that they are ill or injured, and to care for them until they can be cared for by others.

(b) An innkeeper is under a similar duty to his guests.

(c) A possessor of land who holds it open to the public is under a similar duty to members of the public who enter in response to his invitation.

(d) One who is required by law to take or who voluntarily takes the custody of another under circumstances such as to deprive the other of his normal opportunities for protection is under a similar duty to the other.  

(e) Caveat:  The Institute expresses no opinion as to whether there may not be other relations which impose a similar duty.   

3. R2T§323 and 323A: declare that there is liability in tort for negligent failure to perform a gratuitous undertaking if there is at least some partial performance and the failure to perform increases the risk of harm or leads to harm because of reliance on the promise.  

4. Special Situations Where There Is A Duty 
· Common Carriers/Passengers and Innkeepers/Guests – Certain occupations impose a duty to furnish assistance to patrons. This is true of common carriers with respect to their passengers and innkeepers with respect to their guests. 
· Business Relationships – In recent years, most courts have extended the rule imposing a duty of care to business generally: anyone who maintains business premises must furnish warning and assistance to a business visitor, regardless of the source of the danger or harm. [R2T§314(a)]
· Employer – It has been well established that an employer must give warning and assistance to an employee who is endangered or injured during the course of his employment.

· Defendant Involved in Injury – Defendant will have a duty of warning and assistance if the danger or injury is due to her own conduct (even if she dos so completely innocently), or due to an instrument under her control.
· Defendant and Victim Co-Venturers – Where the victim and defendant are engaged in a common pursuit (co-venture), some courts have imposed a duty of warning and assistance on the defendant. They have a special relationship and each is understood to promise assistance to the other where this can be done without danger. Ex. If D and V are out together to chase girls and D gets beaten up, V knew of D’s need for help and has an obligation to give that help. [See Farwell case]
· Assumption of Duty – Once ∆ voluntarily begins to render assistance (even if she was under no legal obligation to do so), she must proceed with reasonable care. This means that the ∆ must make reasonable efforts to keep the П safe while he is in the ∆’s care and that she may not discontinue her aid to the П if doing so would leave the П in a worse position than he was in when the ∆ began assistance. [R2T 324] Generally, can’t leave the person in a worse position.
· What Constitutes An Undertaking of Assistance (Assumption of Duty):

· Affirmative Act
· Past Custom of giving warning or assistance has been held to constitute an undertaking, at least where П is aware of the custom

· Promise to Assist – Does ∆’s mere promise to render assistance bind ∆? Most courts today find that a promise alone can be an undertaking to assist if it induces detrimental reliance by П or others. (Ex. Others are less inclined to help П thinking that ∆ is already going to do it.) But there’s only liability on an undertaking theory only when ∆ leaves П worse off than had there been no undertaking. The R2T states in a Caveat to §323 that it expresses no opinion about whether a mere promise can be an undertaking. 
5. Vermont Statute – Vermont has a “Duty to Aid the Endangered Act” which provides that “a person who knows that another is exposed to grave physical harm shall, to the extent that the same can be rendered without danger or peril to himself, or without interference with important duties owed to others, give reasonable assistance to the exposed person unless the assistance is being provided by others.” Violations are punishable by fine of not more than $100 and one who provides such assistance is not civilly liable unless he is grossly negligent or expects to receive compensation. 

6. Good Samaritan Statutes - These impose no duty upon the party who assists, but they require that the party who does assist to be more than negligent in order to be held responsible for injury caused.  These statutes encourage people to engage in rescue. Some statutes are not Good Samaritan statutes but impose a duty to rescue.  

(b) Owners and Occupiers of Land
1. Trespassers  
a. The law recognizes a privilege to enter land adjoining a public highway.  People who enter by virtue of a legally recognized privilege receive the same legal protection as is afforded to licensees. 
b. No duty of care owed to an undiscovered trespasser. 
c. Duty to exercise reasonable care for the discovered trespasser’s safety. Duty to warn of or make safe concealed highly dangerous artificial conditions actually known and to exercise reasonable care in activities conducted on the land to discovered and tolerated trespassers.  
1. The ∆ will often be able to satisfy her burden of due care merely by warning the trespasser; this will be so where the owner reasonably believes that the trespasser will respond to such a warning.

2. But once it becomes apparent that the warning will not be respected, the duty then becomes to use other means to avoid harm.

d. Trespassing Children  
1. What Age? The question has both a subjective and objective aspect. That is the owner has reason to believe that the condition is dangerous to children of the age who are likely to trespass (even if the child who is injured is of a different age category). But the actual injured child must not have appreciated the danger and will be barred from recovery is he had a particular knowledge unusual for one so young of the danger. (Ex. the son of a RR engineer has been warned many times of the dangers but nevertheless injures himself.) But generally child should be less than 15.
2. Natural Conditions – The rule in R2T§339 only applies to artificial conditions on the land. Where the danger comes from a natural condition rather than artificial, the rule is unclear. Restatement has a caveat, stating that most of the existing cases denying liability for natural conditions are ones where the child ought to have been familiar with the risk (body of water) and also generally where the condition would have been unreasonably expensive to protect against.
e. Attractive Nuisance R2T§339 – A possessor of land is subject to liability for physical harm to children trespassing thereon caused by an artificial condition upon the land if (this would bring the child to level of invitee) [Texas has adopted this]:

(a) Likelihood of Trespass - Possessor knows or should have known that children are likely to trespass

(b) Danger - Condition is one of which the possessor knows/reason to know that it will involve an unreasonable risk of death/serious bodily harm to trespassing children.

(c) Children Ignorant of Risk - Children, because of youth, do not discover the condition or realize the risk involved in intermeddling with it or in coming within the area made dangerous by it. (The child b/c of youth either must not discovered the condition or realized the danger.)
(d) Utility/Risk of possessor to eliminate the danger is less than the risk to children. 
· The benefit to the owner of maintaining the condition in its dangerous form must be slight weighed against the risk to the children

· Look at Hand’s Formula B < P x L

· Usually has to be high enough to overcome (e)
(e) Lack of Reasonable Care - Possessor fails to exercise reasonable care to eliminate danger or otherwise protect children

2. Licensee – A licensee is a person who has the owner’s consent to be on the property but who does not have a business purpose for being there or anything else entitling him to be on the land apart from the owner’s consent. (Social Guests) 
a. The owner has a duty to warn the licensee of any danger that the owner knows of. The landowner does not owe a licensee any duty to inspect for unknown dangers or to fix any known danger.
b. Persons who enter or remain on land with the consent of the owner or occupier of the land, but who are not invitees.  A licensee enters the land with permission of the owner for his own purposes.  There is a duty to warn of or make safe concealed or dangerous conditions on or about the land actually known to the owner.  There is a duty to exercise reasonable care in the conduct of activities on the land.  This category includes social guests.  If the danger is obvious, there is no duty.  The owner is wantonly negligent if the danger is hidden.  

3. Invitee – At common law, the owner owes a greater set of duties to an invitee. 
a. An invitee under the modern view includes: 
· Business Invitee: persons who are invited by the owner onto the land to conduct business with the owner 
· Public Invitee: those who are invited as members of the public for purposes for which the land is held open to the public. 
b. The landowner owes an invitee a duty of use of ordinary care. Specifically, a landowner owes an invitee a duty to use ordinary care to keep his property reasonably safe and to warn of hidden perils or unsafe conditions that could be discovered by reasonable inspection and supervision. 
c. Problem – If I go to Randall’s to purchase items, I am a business invitee.  What if I go into a bank to change a $5 bill?  Am I a business or public invitee? There is a duty of reasonable care as to activities conducted on the land and to make safe and warn of dangerous conditions, including reasonable inspection of the conditions and activities on the land.  

4. Rejection of Categories: Some courts have rejected the categories of trespasser, licensee and invitee, in favor of a single reasonable person standard of landowner liability.

5. Lessors and Lessees: 

· Lessee: A tenant is treated as if she were the owner for liability purposes.

· Lessor: In general, a lessor (landlord) is not liable in a tort once he transfers possession to the lessee. However, there are some important exceptions.
· Exceptions to Landlord Immunity: Landlord are generally liable in tort for injuries resulting from defective and dangerous conditions in premises if the injury is attributable to:

· A hidden danger the landlord is aware of but the tenant is not

· Premises leased for public use

· Premises retained under the landlord’s control (common area)
· Premises negligently repaired by the landlord

· Landlord has to be negligent to be liable. 

6. Duty To Those Outside Premises: A landowner has a general duty to prevent an unreasonable risk of harm to persons off the land from artificial conditions on the land. Traditionally, the owner has no duty to remove a natural condition that poses risk to those off the land. 

(c) Immunities
1. Government/State Immunity 

a. State is traditionally immune (sovereign immunity)

b. Many states, including Texas, have the distinction between government that is conducting governmental functions vs. proprietary functions

i. When the government is acting with respect to proprietary function there is no immunity

ii. Proprietary Rule: When a municipal corporation acts in its private capacity and not as an arm of the government and for benefit of its own people they are not immune; proprietary = something the city doesn’t have to do
c. Parts have been abolished by setting forth statutes enabling people to sue

i. Tort claim statutes – allows individuals to sue the state when the state torts them, but discretionary exception – if engaged in discretionary activity and you feel they botched the use of their discretion, too bad for you

ii. 2680 – examples of nonsuits

d. Mandatory vs. Discretionary Function of an Agency

i. Agency exercises discretion – immune from law suit

ii. Only when they have a mandatory obligation that they have failed to perform can they be sued

e. Ferris v. US – People in the military cannot sue for injuries arising from their service

f. Government is immune from torts of employees – including intentional torts – except for some law enforcement actions

2. Charitable Immunity
a. At one time all charities were immune – immunity is making a comeback.
i. 84.004 – volunteers only liable for gross negligence

ii. 84.005 – employee liability – caps damages ½ million max

iii. 84.006 – organizational liability – same as employee liability above – caps damages ½ million max
b. In Texas, charitable immunity now doesn’t bar recovery but caps it (limited liability). Is this a good rule?
3. Parental Immunity 
a. Immunity applies to parental negligence but not to intentional torts (abuse).

b. Parents have some privileges - discipline in intentional torts prevents you from being liable for battering the kid when you spank him. However, parents are not immune from abuse. But ordinary negligence by parents are immune.  
c. Mothers responsibility for failure to engage in prenatal care thereby injuring fetus. Immunity?

4. Spousal Immunity 
a. Has been abolished in a number of states. Some jurisdictions have saved interspousal immunities for everything but car accidents.
b. Texas abolished spousal immunity in automobile accidents where there is physical harm (including physical mental harm). This is done so that they can make insurance claims. 
c. It’s difficult to abolish immunity all over because then it flows over to family law. People can then sue their spouse for negligent activities during marriage and then affect divorce proceedings in family court. 

(d) Negligent Infliction of Emotional Distress
Overview:
· Parasitic Tort Test
· Spade Rule – Requires Physical Impact
· Fear for Self - Zone of Danger Rule 
· Resulting Injury Rule – fear-faint-injury-liability

· Fear for Others - Dillon Rule – 3 Factors
· At-Risk П (Exposure To Diseases)
Questions:
· Did victim suffer a physical injury?
· Was physical injury immediate?

· Does distress come from fear for self or from fear caused by witnessing injury to third person?

· Distress must come from trauma of witnessing a horrific event or injury – not for general feelings of grief, loss, or empathy for an injured person.

1. Parasitic Tort Test – If ∆ causes an actual physical impact to the П’s person, he is liable not only for the physical consequences of that impact but also for virtually all the emotional or mental suffering which flows naturally from it. 
This includes fright at the time of the injury, “pain and suffering” stemming from the injury, anxiety about possibility of a repetition, humiliation from disfigurement, etc. Such damages from mental suffering are often called parasitic – they attach to the physical injury. The usual reason for allowing them is that the existence of a physical injury provides sufficient assurance that the claim of suffering is not feigned.
2. Spade / Physical Impact Rule – Recovery for emotional distress is proper if П also suffered physical injury. Emotional distress from almost getting run over doesn’t count (even if it caused a physical consequence of a heart attack). This has been due primarily to the fear that fraudulent claims will be made.

Rule Abandoned – A few states have simply abandoned the rule. Where the facts are such that it can confidently be believed that there has been actual mental distress (the fact situation is one in which mental distress would be the normal human reaction), these courts have seen no reason to impose a formalistic bar to liability.

3. Fear for Yourself - Zone of Danger Rule – Allows bystander to recover if he was in the zone of danger. П had to be directly threatened with physical and fear for his own safety. Your basis of recovery is that you have emotional distress over almost being hit. This is a movement away from impact rule. No physical impact required. 
Rule Abandoned – Growing number of states have abandoned the requirement that the П need be within the zone of danger in order to recover for distress and injury to others. CA was first to do this in Dillon case. Texas is included. However, most states probably still require П to have been within the zone of danger. 
4. Resulting Physical Injury Rule – ∆’s act physically endangers П but does not result in immediate physical impact upon П; П suffers emotional distress which itself has a physical consequence (ex. miscarriage). 

· Majority of modern courts allow recovery.

· Allows П who is missed by the car but frightened by the near miss, to recover for emotional distress if the emotional distress itself leads to some form of physical injury, such as a heart attack

5. Fear for Others - Dillon Rule: 
· Proximity - Whether П was located near the scene of the accident as contrasted with one who was a distance away from it

· Witness - Whether the shock resulted from a direct emotional impact upon the П from the sensory and contemporaneous observance of the accident as contrasted with learning of the accident from others after its occurrence

· Relationship - Whether П and the victim were closely related, as contrasted with an absence of any relationship or the presence of only a distant relationship. (Objectively closely related – parent, child, brother, sister)
· No Physical Impact or Zone of Danger Required
6. At Risk П – Negligent Infliction of Emotional Distress – Afraid of Getting Sick B/C Of Exposure
П who by virtue of his exposure to a certain substance, has suffered an increased likelihood of a particular disease (cancer, etc); May П recover for his purely emotional harm of being distressed by this increased likelihood of illness, assuming that there are no symptoms of the illness itself?

· Requires Actual Exposure– Many of the cases raising these questions are toxic tort cases, where П has been or may have been exposed to some toxic substance. In this situation, most courts have insisted at a minimum that the П show actual exposure to the substance, not merely the possibility of exposure.

· Some Courts Require Showing of Actual Illness – Some courts have gone even further and required П to show that more probably than not, he will actually contract the illness that he is frightened of. In other words, fear of a less-than-probable illness, no matter how devastating the illness would be if it occurred, would not suffice in these courts. 

· Accompanying Physical Harm – If there is some physical harm arising from the episode, the emotional distress will also be compensable. Asbestos workers with pleural thickening + fear of disease can recover for distress at knowing that he has a high risk of future harm.
–                                                                                  STRICT LIABILITY*                                                                                                –
(a) Overview:

Still Need:

1. Duty – Don’t build defective product or don’t do an abnormally dangerous activity.
2. Breach:
· Building the defective product

· Doing the abnormally dangerous activity

· Reasonableness doesn’t matter

3. Causation – Same; Note 519(2) for design.

4. Damages - Same

(b) Animals
1. Trespass Liability – The English common law rule has always been that the owner of livestock or other animals is strictly liable for property damage caused by them if they trespass upon another’s land. However, the rule applied only to animals of a sort likely to roam and do substantial damage. Thus cattle, horses, sheep, and goats were included but “household” animals like dogs and cats were not.

· American Rule - In most American jurisdictions, the English rule for strict liability applies. 
· Fencing Statutes – A number of western states whose economy depends on raising livestock have never adopted a broad rule of strict liability. “Fencing in” statutes in some state provide that an animal owner is not strictly liable if he attempts to fence in his animals, but that he is strictly liable if he does not. “Fencing out” statutes provide that if the П properly fences his land, he has a strict liability claim against one whose animals break in.
2. Non-Trespass Liability  
· Wild Animals – A person who keeps a wild animal is strictly liable for all damage done by it, provided that the damage results from a dangerous propensity that is typical of the species in question (or stems from a dangerous tendency of the particular animal in question of which the owner is or should be aware).

· Domestic Animals – Injuries caused by a domestic animal such as a cat, dog, cow, pig do not give rise to strict liability except where the owner knows or has reason to know of the animal’s dangerous characteristics. {has to be more dangerous than the average animal of its breed}
· Definition of Wild and Domestic Animals: 
· A domesticated species is one which is by custom devoted to the service of mankind in the community in question. Thus bees, bulls, and stallions are all generally held to be domesticated, even though they can be and often are very dangerous. The basis for this classification is obviously that ownership of these animals serves a social use and should not be discouraged by excessive liability. 

· Wild animals are animals not devoted to the service of mankind.
3. One Bite Rule – Once there has been one bite, the owner is on notice that the animal is especially dangerous. 

· But this doesn’t mean that the dog gets one free bite and then after that you are strictly liable. If you already know or should know that the dog is dangerous beyond the propensities of the breed, you are strictly liable.

· Also, just because the dog bites someone, look at the circumstances – it might have been provoked.

4. Local Circumstances – Examine local circumstances to determine if an animal is wild or domestic. Ex. Elephants are not wild animals in India, they are in service in India and thus considered domestic animals.
(c) Dangerous Activities
1. Rule - One who carries out an abnormally dangerous is strictly liable for any damage that proximately results from the dangerous nature of the activity. 
2. Judge decides as a matter of law if an activity is an abnormally dangerous activity. 

3. Factors To Be Considered In Determining Whether An Activity Is Abnormally Dangerous – R2T§520
(a) High Degree of Risk – Existence of a high degree of risk of some harm to the person, land, or chattels or others.

(b) Risk of Serious Harm – Likelihood that the harm that results from it will be great.

(c) Risk Cannot Be Eliminated Even By Due Care – Inability to eliminate the risk by the exercise of reasonable care.
(d) Not A Matter Of Common Usage – Extent to which the activity is not a matter of common usage. [Is it an every day activity that ordinary people undertake?]
(e) Appropriateness – Inappropriateness of the activity to the place where it is carried on

(f) Value – Extent to which its value to the community is outweighed by its dangerous attributes.

Note: A-E focus on a particular situation. F focuses on society as a whole. D and E focus on reciprocity standard. Some say that C is the centerpiece and everything turns on C. There are no specific requirements as to which factors or how many factors are required. It’s a balancing test. 
4. Strict Liability not limited to foreseeable harm (Hospital tank explodes b/c cop shot robber but missed and then bullet hits tank, explodes, and injures nurse – strict liability still applies). But strict liability is limited to the type of harm that makes the conduct abnormally dangerous. (Blasting creates serious, irreducible risk of concussion, throwing debris, and vibration of structures – but not scaring minks. Harm not in the scope of risk – no strict liability).
5. Sanders: Evolution of Restatement§520 for ADA
Language changes from ultra-hazardous in R1T§520 to abnormally dangerous in R2T§520. However, the substance remains the same. Ultra-hazardous falls into abnormally dangerous. Also, R1T only has 2 factors to consider, can’t eliminate risk with ordinary care and not a matter of common usage. R2T now has a list of 6 factors to be considered. 

(d) Limitations on Strict Liability
1. Defense: Scope of Risk – Generally, there will be strict liability only for damage which results from the kind of risk that made the activity abnormally dangerous. For instance, even though it may be an abnormally dangerous activity to transport dynamite by truck through city streets, a pedestrian run over by such a truck will not be able to claim strict liability, since the risk of hitting pedestrians is not one of the things which make such transportation abnormally dangerous. 
· Does type of harm that occurred result from the type of risk that made the activity abnormally dangerous in the first place? If not, then strict liability for ADA does not apply!
· If harm is result of Abnormally Sensitive Activity of П, then there is no strict liability.      
· Superseding Cause – In cases of strict liability, ∆ will be relieved of liability if an unforeseeable cause intervenes, even though the damage is of the same nature as that which made the activity extraordinarily dangerous.
· Act of God – intervention of an act of god will relieve ∆ of strict liability
· Restatement Rejects act of god exception and any exception for harm caused by innocent, negligent or reckless conduct of a third person (assuming that the harm is of the sort that makes the activity abnormally dangerous)
· Scope of Liability Compared W/Negligence Cases – Most jurisdictions seem to impose liability for a narrower range of consequences in cases involving strict liability than in cases involving negligence. But Restatement view would impose liability for at least as broad a range of consequences as in negligence cases. 
2. Defense: Assumption of Risk 
· Unreasonable Assumption of Risk – But if П knowingly, voluntarily, and unreasonably subjects herself to the danger, this will be a defense even to strict liability.

· Assumption of Risk – Assumption of risk that is reasonable will also bar the П from recovery under strict liability.
3. П’s Contributory Negligence Not A Defense – Ordinary contributory negligence by П will not usually bar her from strict liability recovery. This is because though the accident was also caused by contributory negligence, it was also caused by the unusual risk of harm imposed by the abnormally dangerous activity. This certainly true in those situations where П’s contributory negligence consists of being inattentive and not discovering a risk which she should have discovered. In such a situation, courts simply make a policy decision to place the full responsibility for preventing the harm resulting from abnormally dangerous activities upon the person who has subjected others to the abnormal risk.

–                                                                              PRODUCTS LIABILITY                                                                                               –
TYPES OF DEFECTS: Defect + Unreasonably Dangerous To Reasonable Consumer 
I. Risk Utility Test 7 Factors:

1. The usefulness and desirability of the product – its utility to the user and to the public as a whole.

2. The safety aspects of the product – the likelihood that it will cause injury and the probable seriousness of the injury.

3. The availability of a substitute product - which would meet the same need and not be as unsafe Alternative possibilities

4. The manufacturer’s ability to eliminate the unsafe character of the product without impairing its usefulness or making it too expensive to maintain its utility

5. The user’s ability to avoid danger by the exercise of care in the use of the product

6. The user’s anticipated awareness of the dangers inherent in the product and their avoidability b/c of general public knowledge of the obvious condition of the product, or of the existence of suitable warnings or instructions.  Consumer expectations are a piece of this analysis

7. The feasibility, on the part of the manufacturer, of spreading the loss by setting the price of the product or carrying liability insurance.

Note: manufacturer could have a defect that is hidden and make it obvious through Warnings – BUT under risk utility test – this isn’t true if there is an alternative and safer design

II. Manufacturing Defects – Consumer Expectations Test

a. R3T Definition: A product is defective when, at the time of sale or distribution, it contains a manufacturing defect. A product contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product.

b. Consumer Expectations Test – Is it more dangerous than a consumer expects it to be? It was unreasonably dangerous beyond the contemplation of the ordinary consumer.
c. Prove that it was defective at time it left the manufacturer.
III. Design Defects – Risk Utility Test

a. R3T Definition - A product is defective when, at the time of sale or distribution, it contains is defective in design. A product is defective in design when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the alternative design renders the product not reasonably safe.

b. Reasonableness/Risk Utility Test: To determine if design is defective, the foreseeable risks of harm posed by ∆’s design are measured against a reasonable alternative design that could have been used. 

c. What П must prove: П must prove that there existed a reasonable alternative design that would have been materially safer.   

· Other products’ safety features – One of the best ways for П to show the existence of a reasonable alternative design is to show that similar products from other manufacturers already have such an alternative design. 

· Costs and utility of П’s proposed RAD is to be considered. 

d. State of The Art Defense – If ∆ can show that at the time the product was manufactured, the state of the art did not allow for production of a safer product at an acceptable price, the product will be found to be non-defective.

e. Types of Design Defect Claims: Structural Defects, Absence of Safety Features, Suitability for Unusual Purposes
a. Structural Defects:
· П may be able to show that because of the ∆’s choice of materials, the product has a structural weakness, which caused it to break or otherwise become dangerous. A chair build out of lightweight materials for instance, which is likely to collapse whenever a person of more than average weight sits on it might be held to be structurally defective. 

· Test is whether the product is less durable than a reasonable consumer would expect, taking into account, among other things, the price of the product. 

· Most durable design not required, just that design is not unreasonably flimsy. 

b. Lack of Safety Features
· Where a safety feature could be installed on a product with little expense, compared w/the cost of the product and the magnitude of the danger existing w/o the feature, it is a defective design not to install it

· Defenses

a. Competitive products similarly lack the safety feature – ∆’s product is as safe as competition’s product – this is like a custom argument, more and more courts are rejecting it. 

b. Safety feature would be unduly expensive to install

c. Safety feature would prevent the product form being put to its intended use

d. ∆ may also argue that he had no obligation to install a safety device b/c danger was obvious. But this argument is not dispositive. Obviousness of danger is a factor to be considered in whether a product is defective and unreasonably dangerous. Most courts now reject any per se rule automatically eliminating the need for protective devices to guard against an obvious defect. 

c. Suitability for Unintended Uses:
· Unforeseeable misuse: If the misuse of the product is unforeseeable, courts generally agree that the manufacturer has no duty to design the product so as to protect against it. 

· Foreseeable misuse: Where misuse or other use not intended by the manufacturer is reasonably foreseeable by the manufacturer, most modern courts require manufacturers to take at least reasonable design precautions to guard against danger from that use.

a. Unreasonable use: Even if misuse is foreseeable, court may hold that it is so unreasonable that the mere unreasonableness should result in finding that the seller had no duty to design against it. 

· Regulatory Compliance Defense – At traditional common law, regulatory compliance is an item of evidence that the jury may consider but is not dispositive. R3T agrees, compliance with government regulation does not preclude liability for design defects. “A product’s compliance with an applicable product safety statute or administrative regulation is properly considered in determining whether the product is defective with respect to the risks sought to be reduced by the statute or regulation but such compliance does not preclude as a matter of law a finding of product defect.” 
a. Failure To Comply with state or government regulations is negligence per se. Noncompliance with applicable product safety statute or regulation renders the product defective with respect to the risks sought to be reduced by the statute or regulation. 

IV. Warning Defects - Reasonableness
a. R3T Definition: A product is defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warnings renders the product not reasonably safe.

b. R3T & Risk Utility Test for Warnings Liability – Most courts have applied the risk utility analysis and balance factors such as foreseeability of harm, severely of harm, cost of giving warning, and likelihood that warning will be heeded in determining whether a particular accident would have been avoided by a particular type of warning. 

c. Warning Against Inherent Risks – The fact that a particular danger is inherent in the use of a product (unavoidable) does not mean that the danger need not be warned against. In inherent danger situations, such warnings allow the user or consumer to avoid the risk warned against by making an informed decision not to purchase or use the product. [R3T]

d. Duty To Warn of Unknown and Unknowable Dangers – If ∆ can show that it neither knew nor, in the exercise of reasonable care, should have known of a particular danger at the time of sale, the vast majority of courts hold that there was no duty to warn of the unknowable danger.  

· R3T – In connection with a claim of inadequate design, instruction, or warning, П should bear burden of establishing that the risk in questions was known or should have been known to the relevant manufacturing community. The harms that result from unforeseeable risks are not a basis of liability. 

· Testing Required – It is not enough for the manufacturer to show that it was not in fact aware of the defect – it must further be the case that the manufacturer should not have been aware. The seller is charged with knowledge of what reasonable testing would reveal. If testing is not undertaken or is performed in an adequate manner, and this failure results in a defect in that causes harm, the seller is subject to liability for harm caused by such defect. 

e. Learned Intermediary – In drug cases, drug manufacturers have no duty to warn consumers, they have a duty to warn the learned intermediary (doctor) who then has a duty to warn the patient/consumer. Learned intermediary has obligation to warn you of the risk of the drugs that you are taking. They have a duty to translate warnings of drug manufacturer to patient/consumer. Read and heed presumption. However, in some jurisdictions, if there is a warning and you didn’t read it, you can’t claim that the warning was inadequate.

f. Effect of Government Labeling Standards – Where ∆ can show that it has complied with federal or state labeling requirement, most courts permit this to be shown as evidence that the warning was adequate. The evidence is not dispositive. 

g. Danger To Small Number of People – If the manufacturer knows that the product will be dangerous to a small number of people, may it make the decision that the need for a warning is not sufficiently great? This will usually turn on the magnitude of the danger; if the danger is great enough, even a small number of potential bad results will require a warning. R3T§2 Comment k, “The more severe the harm, the more justified is a conclusion that the number of persons at risk need not be large to be considered substantial so as to require a warning.”

h. Obvious Danger – There is no duty to warn of an obvious danger. Obviousness of danger is judged by objective reasonable person standard. 

i. Warning Against Misuse 

· Manufacturer may have duty to warn against foreseeable misuse of product.

· Warning against removal of safety devices – If manufacturer installs a safety device on the equipment and a third person removes the device, this third party tampering is an intervening cause that probably shields the manufacturer form design defect liability. But the manufacturer in this situation may nonetheless be liable for failing to warn the ultimate user that using the equipment without the safety device is dangerous.   

j. П Who Ignores Label  
· Majority – Most courts give the П the benefit of a presumption that consumers will read and heed adequate warnings. In these courts, it will generally not make any difference if the ∆ shows that the П ignored the inadequate warning. The П is still generally treated as if he would have read and heeded an adequate warning. 

· Minority – Burden is on П in proving that he would have read and followed adequate warning. In these courts, if ∆ can show that the П disregarded the inadequate warning that was actually given, the П will generally be treated as not having satisfied this burden. 

THEORIES OF RECOVERY:
V. Negligence  
a. Elements:

a. Legal Duty – owed to any foreseeable П
b. Breach – Failure to use reasonable care in design, manufacture, or warning
c. Causation

d. Damages
e. Defenses – Contributory/Comparative Negligence & Assumption of the Risk
b. Rule – One who negligently manufactures/designs/labels a product is liable for any personal injuries proximately caused by his negligence.

a. Property Damage – Most courts now allow negligence recovery where there is only property damage.

b. Economic Harm – However, if П suffers only economic harm (lost profits b/c defective machines doesn’t work), the courts are split over whether he may recover for this harm from a remote seller. 
c. Bystanders – A casual bystander П can recover in negligence if he can show that he was a “foreseeable П”     Ex. Pedestrian injured when defectively made automobile crashes into him could recover if he can prove manufacturer’s negligence, since it’s reasonably foreseeable that defective automobile may injure pedestrian.
c. Privity – Negligent manufacturer is liable to remote purchaser, a user, or bystander. Privity not required, only foreseeability.
a. Historically, there was a requirement of privity. (Winterbottom) But then the requirement was modified so that those injured from an inherently dangerous product could sue without meeting the privity requirement. 

b. There is an imminent danger exception to the privity rule. Imminence is key.

· Losee trying to sue manufacturer instead of owner for boiler. Boilers are not imminently dangerous.

· Devlin – scaffolds are imminently dangerous. 

d. Class of ∆s – Manufacturers, retailers, bailors, and other suppliers may have negligence liability.
a. Manufacturers – Most likely to have been negligent. Duty of care includes:

· Design – Obligation to use due care to design the product in a reasonably safe way.

· Manufacture – Duty to set up reasonably error free manufacturing procedures.

· Inspection and Testing – Duty to perform reasonable inspections and tests of the finished products.
· Packaging and Shipping – Duty to package and ship the product in a reasonably safe way.

· Assembly of Parts Made By Another – If the final maker of the product produces it by assembling components made by others, he may be negligent if he does not take reasonable care to obtain them from a reliable source. Also, he probably has an obligation to make a reasonable inspection of the components (or at least samples) before he incorporates them.

· Manufacturer of Component Assembled By Another – Conversely, the component part manufacturer will be liable if he fails to use reasonable care to design a safe product, even though that product is not sold directly to the public, but is instead incorporated into a larger unit. 

b. Retailers 

· Reason To Know of Danger – If the retailer knows or should know that the product is unreasonably dangerous, she is negligent if she does not at least warn her customers.

· No Duty to Inspect – In the absence of a particular reason to believe that the product may be dangerous, the retailer ordinarily has no duty to inspect the goods. This is true even if there is a defect that could have been discovered by a very simple and superficial examination.
· Minority View – Minority of courts impose on retailer a duty to make at least such a simple superficial examination and if she does not do so, she is liable in negligence for any defect which she would have discovered. 

VI. Warranty
a. Tort law dominates over K law with respect to consumers seeking recovery for defective products. 

b. Express Warranty – a seller may expressly warrant that her goods have certain qualities. If the goods turn out not to have these qualities, the purchaser (or other affected persons) may sue for breach of express warranty. Most commonly, a seller breaches an express warranty by making a false claim about the product’s attributes in advertising or on the label.
a. UCC – warranty arises from affirmation of fact or promise, description of goods, use of sample or model

b. П should show that warranty was part of the basis of the bargain

c. Persons not in privity with ∆-seller may recover for breach of express warranty. It’s probably not necessary for the non-privity П to show that he himself was even aware of the express warranty

d. ∆’s liability for breach of an express warranty is type of strict liability. As long as П can show that the representation was not in fact true, it doesn’t matter if ∆ reasonably believed it to be true or event hat she could not possibly have known that is was untrue
e. R2T§402(b) – imposes strict liability on a seller who makes to the public a misrepresentation of a material fact about the product

f. Ex. Ford shatterproof windshield. 

c. Implied Warranty – 2 kinds

a. Merchantability – merchant of a particular type of goods is held to automatically warranty that they are merchantable – fit for ordinary purpose for which the goods are used
b. Fitness for Particular Purpose – this warranty arises where the seller knows that the buyer wants the goods for a particular purpose and the buyer relies on the seller’s recommendation of a suitable product; seller is found to implicitly warrant that the goods are fit for a particular purpose.

d. UCC Privity Rules – Virtually all states would allow one who has actually purchased goods to recover on implied warranty, even though her purchase was made from a dealer and not the ∆. Furthermore, many if not most states, either by statute or case law, permit a non-purchaser whose use of (or presence near) the product is foreseeable, to recover against the manufacturer or other person in the distributive chain, at least if personal injury is involved. 
e. Warranty Defenses: Disclaimers – Can disclaim both express and implied warranties
a. Disclaimer of Merchantability – must be conspicuous and mention word merchantability

b. Implied Disclaimer – “As Is”
c. Sanders - Some jurisdictions prohibit disclaimers of merchantability through statutes w/ respect to consumer goods. 

f. Notice of Breach – Buyer must within reasonable time after he discovers or should have discovered any breach, notify the seller of the breach. 

g. Phasing Out of Warranty Suits – Warranty cases are similar to strict liability tort claims and usefulness has declined. But some useful situations where implied warranty claim is better:
a. Pure economic harm

b. Statute of Limitations – warranty actions usually have 4 years of statute of limitations where tort limitations period is usually shorter (2-3 years). So the П may still have implied warranty claim after strict liability claim has been barred.
h. Sanders - The idea under the UCC is whether a product is merchantable. If not, consumer may be able to recover for injuries from the product. Do defective and merchantable mean the same? Is every product defective not merchantable? Arrange it so they are identical in meaning. There are other situations when personal injury is not involved and you want a different definition. Some states haven’t adopted warranty law.

i. Sanders - Economic Law School: Should remedy be in K or Tort? We need a line b/t the two. Claim for economic loss: if only the product is destroyed then remedy is under K theory. Otherwise, it’s tort.

j. Sanders - Take the example in Note 6 page 696: Golfing Gizmo How to formulate theory in terms of different warranty theories, diff. misrepresentations, products liability? All lead to different formulations.
VII. Strict Products Liability 
a. R2T§402(a) Special Liability of Seller of Product for Physical Harm to User or Consumer:
1. One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer , or to his property, if:

a. the seller is engaged in the business of selling such a product

b. it is expected to and does reach the user or consumer without substantial change in the condition in which it is sold 

2. The rule stated above  applies although:

a. the seller has exercised all possible care in the preparation and sale of his product and 

b. the user or consumer has not bought the product from or entered into any contractual relation with the seller
3.    Applies to product’s manufacturer, retailer, and any other person in the distributive chain (wholesaler).
b. On exam, analyze using R3T
c. R3T Products Liability
§1 Liability of Commercial Seller or Distributor for Harm Caused by Defective Products

One engaged in the business of selling or otherwise distributing products, who sells or distributes a defective product is subject to liability for harm to persons or property caused by the defect.
§2 Categories of Product Defect

A product is defective when, at the time of sale or distribution, it contains a manufacturing defect, is defective in design, or is defective because of inadequate instructions or warnings. A product:

(a) contains a manufacturing defect when the product departs from its intended design even though all possible care  

     was exercised in the preparation and marketing of the product;
(b) is defective in design when the foreseeable risks of harm posed by the product could have been reduced or avoided  

 by the adoption of a reasonable alternative design by the seller or other distributor, or a predecessor in the   

 commercial chain of distribution, and the omission of the alternative design renders the product not reasonably safe; 
(c) is defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the  

     product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or   

     other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or   

     warnings renders the product not reasonably safe.
d. Unavoidably Unsafe Products – a product will not give rise to strict liability if it is unavoidably unsafe. For instance, if a prescription drug causes side effects or allergies in some patients, and there is no way to avoid these, the drug is unavoidably unsafe and thus not defective.

· R3T – uses a risk utility approach, directly balances utility versus danger with no consideration of any alternative design (because, by hypothesis, there is no alternative design that would reduce the risk while keeping intact the essential benefits of the product). If the utility of these products outweighs these irreducible risks, they are not defective. If dangers outweigh the unavoidable risks, the logic of the risk utility is that they are defective. 
e. Unknowable Dangers – No duty to design or warn against a danger that could not reasonably have been foreseen at the time of design and manufacture. 
· R3T – A design defect exists only when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of reasonably alternative design. An unknowable danger by definition does not pose a “foreseeable risk of harm” and thus cannot cause a design to be defective. 
· R3T – Similarly, a defect due to failure to warn exists only when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings. Thus the unknowable danger does not pose a foreseeable risk of harm, so the failure to warn about it does not constitute a defect.  
OTHER INFO
VIII. Who May Be ∆ 
a. Both strict and warranty liability will apply to any seller in the business of selling goods of that kind. 
· Thus a private individual who sells his car has neither liability since he doesn’t make a business of such sales. A businessperson who makes a sale outside of the usual course of his business will not have liability. Ex. sells old car; sells furniture b/c relocating office;

· But as long as sale is part of the business, it will give rise to liability even if it is not the predominant or even an important part. Ex. popcorn in movie theater is part of the business.

b. Retail dealer who sells good, but has not manufactured it, will have strict liability as well as warranty liability, even though there is nothing she could have done to discover the defect. If retailer is held liable, she is entitled to indemnity from manufacturer or wholesaler as long as retailer was not herself negligent. 
c. R3T Used Goods – There is no strict liability for used goods.  
d. R3T Goods Sold Nearly New – If goods are sold as remanufactured or nearly new, so that a reasonable consumer in the buyer’s position would be justified in believing that the risk of a dangerous defect would be no greater than if the product were new, the seller will be strictly liable.
e. R3T Component Manufacturers – The manufacturer of a part which is defective and which is then incorporated as a component in a larger product, will be strictly liable if the defect causes injury. [See R3T§5(a)]
f. R3T Lessors of Goods – R3T expressly applies to people who do not sell but who otherwise distribute a product, including lessors. [See R3T§20(b)]
g. Successor Liability – The general rule is that if there is a merger or consolidation, the successor corporation assumes the liability of the predecessor firm. However, when the manufacturer sells its assets and then ceases business, the liability does not pass to the successor firm unless:
1. the buyer expressly or impliedly agrees to assume such liability;

2. the transaction amounts to a de facto consolidation or merger;

3. the buyer corporation is merely a continuation of the seller corporation; factors on page 781; or

4. the transaction is entered into fraudulently for the purpose of escaping liability.

IX. Interests
a. Property Damage – R3T standard rules of product liability applicable to harm to persons or property caused by the defect.

· Destruction of П’s property apart from the defective part itself qualifies. But courts are split over what happens if the defect causes the defective product itself to be destroyed. 
· R3T disallows strict product liability for damage to the product itself – K remedies more appropriate. 
b. Intangible Economic Harm – Where П’s damages are found to be solely intangible economic ones (as opposed to personal injury or property damage), П will have a harder time recovering, esp. if he’s not suing the immediate seller. Ex. of intangible economic harm = profits lost by businessman when equipment failed to work b/c it was defective. 
X. Defenses Based on П’s Conduct
a. Contributory Negligence Not A Defense at least in the sense of the П’s failure to discover a product’s defect – not a defense to a strict liability action. R2T
b. R3T recognizes comparative fault – most modern decisions allow П’s negligence to be asserted as a defense in product liability actions. R3T states that whatever the jurisdiction’s standard method of dealing with Пs negligence is (typically comparative negligence), that method applies to products liability actions. 
c. R3T “A П’s recovery of damages for harm caused by a product defect may be reduced if the conduct of the П combines with the product defect to cause the harm and the П’s conduct fails to conform to generally applicable rules establishing appropriate standards of care.” Examples:
1. Failure To Discover Risk – П might negligently fail to discover that there is a defect at all. However, if П’s only fault is to fail do discover the defect, this is probably not really negligence at all, since a person is normally entitled to assume that a product is not defective. [R3T§17 – In general, a П has no reason to expect that a new product contains a defect and would have little reason to be on guard to discover it.]

2. Assumption of Risk – valid defense in a strict liability action. If П knowingly, voluntarily, and unreasonably subjected himself to a particular product risk, he is said to have assumed the risk and his recovery would be reduced proportionately. In a minority court, his recovery would be completely barred.
3. High Risk Conduct Apart From Defect – Where П’s behavior falls between negligent failure to discover the defect and intentional assumption of risk from defect. П knowingly pursues an activity that would be high-risk even in the absence of a defect, and the activity combines with a defect to create an accident or to make an accident worse. П’s behavior becomes another factor to be considered in comparative fault analysis. Ex. Driving drunk car accident and falling out of a door with a broken latch.
4. Misuse of Product 
· Reduction in П’s Recovery – Misuse will often constitute fault on part of П, which will then under comparative fault principles result in a reduction in the amount of П’s recovery.
· Misuse as a Superceding Cause – Defect may not be proximate cause of the harm if П’s misuse of the product is a superceding cause. When this occurs, П is completely barred from recovery. ∆ is not liable for anything on account of an injury for which its conduct was not a proximate cause. 
· Foreseeability/Proximate Cause – Proximate cause issue revolves around whether misuse was foreseeable. If foreseeable = not a superceding cause but if unforeseeable = superceding.
· Removal of Safety Device By Employer – Misuse may be superseding even if it’s done by a third person rather than the П. Ex. When removal of safety device by employer is unforeseeable, it’s superseding and will bar even a completely innocent user from recovery. 
–                                                                         DAMAGES & FATAL INJURIES                                                                                     –
Categories of Damages: Nominal, Compensatory, Punitive 
Nominal Damages 
· Awarded when a particular legal wrong has occurred but there is no injury or injury cannot be proved.
· Nominal damages are usually minor or trivial in amount. Their purpose is to symbolize or declare that a right has been violated.
· They can support an award for punitive damages. Thus, a П can recover significant monetary judgment if fact-finder awards both nominal and punitive damages.  
· Most jurisdictions don’t allow nominal damages in negligence alone but do in intentional tort cases.

Compensatory Damages General
· Awarded to compensate for actual injury or harm.
· Purpose is to place the plaintiff into position the plaintiff would have occupied if the tortious wrong had never occurred.

· Theories Behind Compensatory Damages

1. Corrective Justice – Make the bad guys pay. Juries sometimes give more $ in compensatory damages if ∆ was really bad.
2. Deterrence
3. Economic Efficiency – Internalizes the costs of a person’s bad behavior. If you have to pay for your behavior, you may not do that behavior again. This puts prices on items that normally don’t have a value.
Types of Compensatory Damages:
1. Medical Expenses – Economic and Tangible Damage
a. П is entitled to compensation for all medical costs of diagnosing and treating injuries resulting from the tort. 

b. Under Single Recovery Rule, П must also offer proof of what future medical expenses will be and the jury will attach dollar sums to these future expenses based on the evidence before them 

c. Past medical expenses = up to trial time plus pre-judgment interest

i. Lucy McDonald – example pg. 743

1. Why does she deserve more money than other people similarly situated [why shouldn’t she be institutionalized and get to remain at home?]

2. Judge – splits the baby – provide home care, but not around the clock Licenses Practical Nurse.

3. Demonstrates – tort law is very personal [all individual characteristics are taken into consideration.

2. Lost Earnings and Earning Capacity – Economic and Tangible Damage
a. Lost Earnings refers to past income losses due to the injury – earnings lost between the time of the injury and the time of trial

b. Lost Earning Capacity refers to the loss of future earning potential. If the injury will prevent the П from going back to work for a period of time, it has affected his ability to continue to earn money in the future. 

· Can be calculated based on П’s earnings record, evidence of likely advancement had he not been injured, evidence concerning changes in salary structure of his employer up to the time of the trial

· Jury must determine how long П would have worked if he had not been injured. Consider type of work, life expectancy, state of health prior to injury, level of interest in work, retirement options, etc. 

· Jury must also determine what type of work П would have done if he wasn’t injured. Stayed with current job? Move onto something else? Wasn’t working but was about to get a job? П with no work history? Homemaker, Kids?
· Important Factors:

1. П’s earning capacity before injury

2. Degree to which injury has diminished П’s earning capacity

3. Period over which this diminished capacity will be experienced – П’s life and work expectancy
3. Pain and Suffering – Non-Economic and Intangible Damage
a. Includes both physical and mental pain and suffering. 

b. Mental Distress – П may recover for various mental consequences of the injury including: 

· Fright and shock at the time of the injury.

· Humiliation due to disfigurement, disability, etc. See Hedonistic Damages. 

· Unhappiness and depression at being unable to lead one’s previous life (inability to enjoy sex, work, play sports, etc.) See Hedonistic Damages.

· Anxiety about the future. (anxiety about П’s unborn child)

c. Loss of Enjoyment of Life – Courts recognize this loss as compensable but are split over whether damages for loss of enjoyment are analytically a type of pain and suffering or a separate element of compensatory damages. Some courts treat it as part of pain and suffering while others treat it as distinct category of compensable damages. 
Compensatory Damages for Nonfatal Personal Injury – Economic Damages
1. The Collateral Source Rule 
· П is entitled to recover his out-of-pocket expenses, including expenditures for medical care, lost wages, etc. even if П is reimbursed for these losses by an independent source (health insurance, etc.). The general rule is that as long as payment for any aspect of the harm is not made by the ∆ or someone acting on his behalf (∆’s insurance company), П’s recovery from ∆ is not diminished by the amount of these payments.
· Prevents a defendant from introducing evidence that the plaintiff has received compensation from independent sources for the damages he is seeking. Many jurisdictions changing this – can be mentioned and discussed [pg. 836].
· Some argue – you should at least get back premiums paid.
· Subrogation Clause – if insurance company pays and plaintiff then wins money from defendant – insurance company gets reimbursement.
· Examples:
· Employment Benefits – If П misses work, she can recover wages she would have earned, even if these are reimbursed through sick pay furnished by the employer, statutory disability benefits, etc. 
· Insurance – Any losses covered by П’s insurance may nonetheless be recovered. 
· Social Security and Welfare Payments 
· Free Services – free medical/home-care services from friend, family; П can recover reasonable value of these services 
2. Future Losses, Present Value, Inflation and Taxes
Recovery for Future Damages 

· П must bring one action for particular accident and recover for past and future damages. 
· Absolute Certainty Not Required – Future losses can’t be exactly calculated. All П to do is to show approximate amount of damages which he will more likely than not sustain in the future. Future damages can include future pain and suffering, future mental distress, future lost earnings, future medical expenses etc. 

· Expert Testimony – To prove future damages, П will usually use various kinds of expert testimony. Will likely argue that physical injuries are probably permanent/long lasting and then show facts about future prospects had there been no injury. Lost income, shortened life expectancy, etc. 
· Problem is that if jury awards a sum today to compensate П for losses she will suffer in the future, П may receive more than she was awarded. The value of the dollar received today is greater than the value of a dollar that will be received in the future b/c П can invest the money and make more. 
· Present Value – To resolve this, process of discounting the award to present value. Reduce the future loss to a figure that, if invested conservatively, will yield that amount of loss. Courts generally instruct jury to award the П only the present value of future damages, at least where lost of future earnings and future medical expenses are concerned. The effect of this discounting is that the ∆ receives interest on his advance payment. 
· In cases with large future damages, П will produce expert testimony from economist who will offer an opinion on future wages and discount rates. 
· Often adjust awards based upon inflation

· Pg. 837 – total offset
· Pg. 837 – Inflation-adjusted interest rate
1. If get the money at present value, you will invest it somewhere and you will be earning interest, so the rate of interest = nominal rate of interest – inflation rate.

Taxes – compensatory damages are non-taxable
· Traditionally, courts have not instructed juries to take account of taxes in calculating personal injury awards. 

· Under IRS, tort awards received on account of personal physical injuries or physical sickness are not taxable income. Thus, П will receive the full amount awarded, even if part or all of the award is for future wages that clearly would have been subject to tax if they had been earned in the normal course.

· Traditionally, courts have refused to inform the jury that the award is not taxed, even if a party asked the court to do so. 

· Problem: should we tell the jury that taxes are not removed?

· Texas – don’t tell about taxes

· Note: punitive damages are taxable

· Supreme Court – tell juries; dissent – Congress meant for plaintiff to have windfall of non-taxable money

3. Prejudgment Interest

· Without it, would encourage defendants to delay

· Provides incentives to settle lawsuits

· Problem: set by statute (way written it makes sense but it doesn’t overtime)

· TEXAS = prime +1

· Cant fall below 5%
· Cant go above 15%

4. Mass Tort

· Put huge pressures on the legal system to give individualized justice

· BUT – courts have to say – if you have X type of injury you get Y amount of money

· Bankruptcy

· Often happens as result of mass torts (asbestos litigation, etc.)

· Causes defendant’s to disappear – which often causes plaintiffs to not get any money.

· Class Actions

· Georgine – pg. 753 (117 S.Ct. 1731)

· Plaintiffs in mass torts have a hard time forming a class because have a hard time meeting requirements of Rule 23 [commonality, typicality and adequate representation]

· Futures [people who aren’t injured yet but will be] – hard to bring them into class actions

1. Close Futures – exposed but not sick yet

2. Far Futures – don’t even know that they have been exposed yet.

5. Preexisting Injuries, Aggravation of Injury and Intervening Injuries

· Need to look at what it means to go from 30% injures [previously] to 90% injures [after latest accident]

· If fine at 30% but cant function at 90% - defendant may have to pay all.

· If injured at 30% and only slightly more injured at 90% - only pay difference

· Eggshell skull rule – take victim as you find him/her, but only have to pay for injuries you caused.

6. П’s Duty to Mitigate Damages

· What do you do if person doesn’t want medical relief because of religious belief and result – suffered permanent injury that wouldn’t have suffered if had received prompt treatment

· Courts have been unwilling to pick one side (NO compensation of FULL compensation)

· General Rule – П has a duty to mitigate damages. П cannot recover for any harm which would probably have been avoided had he sought adequate medical care. П is only required to use reasonable effort and care. ∆ has burden of proof to show that П’s harm could have reasonably been avoided. 
Nonpecuniary Damages - Immeasurable Damages: Pain & Suffering/Loss of Enjoyment
· General Damages – Make sure to say if the are general or specific. Includes Pain and Suffering & Loss of Enjoyment of Life.
· Hedonistic Damages 
· Most courts now allow a jury to award a hedonistic damages, damages for the loss of ability to enjoy life. Most court award these damages as a separate item distinct from pain and suffering. Other courts may insist that these damages are merely an aspect of pain and suffering. 

· Consciousness Required – May a П who as the result of ∆’s fault is rendered permanently comatose recover damages for loss of ability to enjoy life? Must П be conscious of loss in order to be able to recover damages? Courts are split.

· McDougald Case – Court held that cognitive awareness is a prereq to recovery for loss of life. Court felt that rule was required in order to further the interest of tort law in compensating victims rather than punishing offenders. 


McDougald v. Garber
· Facts - She is injured and in a coma from botched anesthesia during caesarean section

· Issue - What should we do for her pain and suffering?

· Plaintiffs – she should get pain and suffering even though she isn’t aware of her suffering

· Other hand – should also look at loss of enjoyment of life (even though doesn’t know not enjoying life)

· Holding:  No pain and suffering – if you don’t know you are suffering
· No loss of enjoyment of life at all {as a category}

· Should she get hedonistic damages [what these are called]?

· Leads to perverse incentive to kill a person if allow these damages [costs more if paralyzed vial loss of enjoyment of life versus person dead and isn’t suffering, etc.]

· too arbitrary – if somewhat aware – get money.

· Majority – This is compensation money [and if there isn’t anything to compensate then don’t get money]

· Not meant to punish – not punitive damages

· Overall Rule – if you are unaware – they you aren’t suffering or in pain – so you don’t get compensation

Arguments for Non-Economic Loss
· Per Diem – plaintiff should get a certain amount per day. Also asks jury to be on side of plaintiff

· Golden Rule – put yourself in the position of the plaintiff and decide how much you would want if in situation.

· Both Per Diem and Golden Rule have been struck down.  

· Willingness to pay to avoid injury
· How much you are willing to pay to avoid injury is an indication of how much should get if you are injured.

· Note: might be different how much ex ante would be willing to pay after injured than how much ex post willing to pay to avoid it
Cap on Damages
· Only affect 7% of cases but affect the amount of damages by 70%.

· Try to create some consistency among plaintiffs – everyone is treated the same.
· Critique – Richard Abel – pg. 777

· Commodification – everything has a price

· Pain and suffering is not a commodity

· But if you don’t give money for suffering, then what?

· Critiques of Compensation for Nonpecuniary Damages

· The Insurance Theory Attack on Nonpecuniary Damages

· Tort Reform Measures Relating to Nonpecuniary Damages
· Cap on Damages – Passed by Texas Legislature in the 70s

· Struck down by the Texas Supreme Court [cant treat certain cases differently from other]

· So there is a proposal to put before people an amendment in the Texas Constitution for a cap on damages.
· Tort reform Effects: Caps on damages [TX hasn’t done this]; Affects on joint and several liability [TX has done this]

The American Rule for Attorney’s Fees, Fee Shifting and the Contingency Fee
· English Rule – Whoever loses has to pay for attorney’s fees, etc. This deters lawsuits and may cause defendant to settle earlier.

· American Rule – Everyone pays their own way. This creates less deterrence to bringing a lawsuit

· Problem W/ English Rule – many plaintiffs have no money and wouldn’t bring a suit at all if had to worry about paying legal bills on the other side.

· The Contingency Fee 
· Relieves plaintiff of any burden of having to pay lawyer any money win or lose.
· Wouldn’t work in English system.

· If win – lawyer gets %; if lose – lawyer gets nothing.

· This type of fee can only work with pain and suffering damages

Lump-sum, Periodic Payment and Structured Settlements 
· Advantage of lump sum – you have all of your money

· Disadvantage of lump sum – more taxes, squandering away of money.
Punitive Damages
· Neither nominal nor compensatory. Awarded to punish the ∆ for malicious, outrageous, or highly reckless conduct and to deter the ∆ and others from engaging in similar conduct in the future. 
· Punitive damages are rare (2% = percentage of cases that receive punitive damages)
· Often not asked for
· When asked for, judge wont allow jury to contemplate them
· Often when juries have to contemplate them – give nothing
· Judges often squash them if they are large [usually takes about ½ away]

Constitutional Challenges to Punitive Damages
· Gore/BMW – 793 – Supreme Court said that punitive damages in this case were so excessive as to be unconstitutional – violation of ∆’s 14th amendment due process. 
· П got a BMW he thought was new. The car was repainted due to acid rain damage. So car is worth less money (about $4000). Jury awarded $4million in punitive damages.

· Exxon-Vales

· 5th circuit reversed punitives as being too excessive in light of Gore and mitigation efforts taken by Exxon by trying to clean it up [this reduced the amount of reprehensibility so it reduces the amount of punitives.

· 2001 – 9th Circuit opinion regarding Constitutionality of excessive punitives – can be excessive.

Factors Considered – 795
· Reprehensibility

· Ratio between compensatory and punitive damages [disparity between the harm or potential harm suffered]

· Difference between remedy and the civil penalties authorized or imposed in comparable cases

Punitive damages and the tort liability “crisis”
· What should we do if the Court let the case go and said that the punitive damages were OK and the next guy who learns of result sues for same amount of money.

· In other words – what should be done about repetitive punitive damages

· Example – if asbestos company already paid out millions in punitives and it is enough punishment, new plaintiff shouldn’t get money

· Also, every dollar that plaintiff 1 gets in punitives, plaintiff 2 wont get in compensatory if defendant goes broke

Legislative Modifications
· TEXAS statute [exemplary damages]

· Statute has tried to raise bar on what plaintiff has to prove to recover punitives

· Gross negligence by defendant – no longer true

· TODAY – defendant has to be malicious or fraudulent

· Malice = specific intent by defendant to cause substantial injury to the plaintiff.

· Has to show these by clear and convincing evidence [higher than preponderance of the evidence]

· There is a CAP 
· No matter what you can have $200,000 [even if compensatory damages equal $1.00]
· OR – 2 times your economic damages plus $750,000.
· This cap is well within the range of the permissible punitives from the Gore case.

Damages for Injury to Property and for Pure Economic Loss
· Injury to Property – Exchange value – cost of replacement less any settlement value.
· Damages for Pure Economic Loss

· Alleges neither personal injury nor physical damage to property

· If something is damages – not suing over damage to the property but a consequential damage

· Stranger v. Nonstranger Contacts

· Nonstranger – the parties to the litigation are in a contractual relation ALMOST – only thing they lack is privity of contract, but there is a contract that brings them together in some way and are not strangers in that regard.

· Examples of Stranger Cases:
1. Kinsman II – people couldn’t get boats out of Lake Eerie due to the flood and the river being blocked up. No property was damaged but had to spend more money to get grain around since couldn’t get boats out.

2. Watch case in the book – Watch not fixed right so person misses meeting and is fired – only have to pay for watch damages.

3. NOTE: not a causal problem in these cases.


Rardin v. T and D Machine Handling

Plaintiff is buying printing press form Whitacre. Whitacre hired T and D to ship it. Therefore – plaintiff and defendant are not in privity of contract – nonstranger. Gets damaged upon shipment
Note:

1. Case is NOT about money it cost plaintiff to fix press after defendant damaged it – will get these damages

2. Fight is over consequential damages – all the money lost because didn’t have the press

3. Contract Rule – if there isn’t a contract for consequential damages – you cant get them – [why he has to make a Tort Claim]


COURT 

1. There isn’t a tort remedy for consequential damages.

2. Posner

· Focuses on duty [not causation]

· No duty to pay consequential damages [even if you caused them and even if they are foreseeable]

· Just because there isn’t a contract [where you wouldn’t be allowed to get consequential damages] – cant run to Tort law to get them

· Pg. 810

· He states that there is tension between this rule where cant get money for consequential damages and other rules that argue opposite [products liability]

· Reasons

1. The potential variance in liability is larger when the victim of a tort is a business, because businesses vary in their financial magnitude more than individuals do – physical capital is more variable than human capital.

2. May business losses are offset elsewhere in the system

3. Tort law is a field largely shaped by the special considerations involved in personal injury cases as contract law is not.

· Other reasons – pg. 808

· What does it mean to care?

· To take care doesn’t always mean to exercise reasonable care under the circumstances

· Not sufficient to assure us that we will never fall into negligence

· Fail to live up to the due care standard.

· Plaintiff could have taken caution to protect against this circumstance and is in a better position to do to then the defendant [knows what could result if such negligence happens]

· He could have bought an insurance policy against this.

· Remember the Calabresi Article

· Put the initial liability on the product manufacturer [more able to figure out what could go wrong]

· Posner – put this same liability on the plaintiff.

· Notes
· Union Oil v. Oppen
· Oil spill off coast of California

· Stranger Case

· Pure Economic Loss Rule – when I bump into the bridge and people cant get back and forth – tough luck for the business – only suffered a pure economic loss [no injury to property or person] – no remedy

· This case is an exception to that rule

· Testbank - No liability for pure economic loss

· Texas Case
· Claims

· One – pure economic loss – due to the oil spill people didn’t come to Galveston to party and I didn’t may any money at my restaurant

1. Court – no remedy

· Two – suffered economic loss and physical damages [people went down to the beach and they go tar on their feet and then they walked into out restaurant and tracked it all over our floors] [this is a claim of physical damage to property – meant to get them out of Pure Economic Loss Rule] [therefore they may be entitled to consequential damages]
1. Court – didn’t work – tracking damages were just unforeseeable and as a matter of proximate cause – no liability

· Three – State of Texas and Galveston – clean-up damages

1. Court – allowed.

Loss of Consortium 

· This applies where spouse, parent or child of a person who has a physical injury loses some aspect of companionship with the П. 

· Spousal Consortium: Virtually all jurisdictions allow the spouse to seek loss of companionship and society and loss of household services. 
· Parent/Child Consortium: Case law is ambivalent about whether to recognize a parents’ claim for loss of consortium when a child is injured or whether to allow a child’s claim for consortium when a parent is injured. 
Wrongful Death and Survival Actions
1. Wrongful death claim – claim for damages for tortiously causing the death of another

a. Allows a defined group of persons (usually decedent’s spouse and children, sometimes parents if decedent doesn’t have spouse or children) to recover for the loss they sustained by virtue of the decedent’s death. Normally, decedent’s executor/administrator brings the action, but the proceeds go directly to the beneficiaries, with each one generally receiving what the court finds as being his own pecuniary loss from the decedent’s death. 

b. Beneficiaries may recover for economic support or pecuniary value of household services which the decedent performed. 

c. ∆ may assert any defense which he would have been able to use against the decedent, if the decedent was still alive and suing in her name in a wrongful death action. Thus the decedent’s contributory negligence, assumption of risk, consent, etc. may all bar an action for wrongful death by the survivors.

d. Actions for wrongful death are based on statutes and differ from state to state. 

e. Wrongful death is not a separate tort in itself, it is an action for a recognized tort – battery, negligence, or products liability – in which the victim is killed rather than injured. Ex. In a wrongful death claim based on negligence, П must prove the same elements as in a personal injury negligence claim – duty, breach, causation, damages. Only damages element is different. 
f. Wrongful Death Damages 

i. Decedent herself is not compensated. The best law can do is compensate survivors close to the decedent for losses they suffer as a result of the decedent’s death. Thus, most wrongful death statutes authorize damages for the economic or emotional losses to survivors of the decedent, not the loss suffered by the decedent herself. 

ii. Which Survivors? Most statutes limit recovery to the losses suffered by close relatives. Provisions usually authorize damages to general class of relatives likely to be closest to the decedent. 

iii. What Losses? 

1. Historically, damages limited to “pecuniary” losses – direct financial contributions or services the decedent would have rendered to the survivors. 

2. Some statutes provide that the term “pecuniary loss” includes loss of companionship and mental anguish or other intangible damages. 

3. Most wrongful death statutes do not authorize damages for the years of living that the decedent would have enjoyed but for the wrongful death. The most basic experience of living, the opportunity to enjoy life is not compensated. 

2. Survival claim – action brought by the representative of the estate of a deceased person for injuries suffered by the decedent before her death  

a. Allows the estate of a decedent to enforce a tort claim for damages suffered by the decedent before death, which she could have enforced personally had she lived. 

b. The party need not survive for the suit to be brought. Typically, where the injured party dies, the statute authorizes the decedent’s executor or administrator to bring suit (or continue one already in progress) to recover for the decedent’s injuries. 
c. Survival statutes also allow recovery in cases where the tortfeasor dies. The П may bring an action against the decedent’s estate for the tort. 

