Tort Basics – all four must be present for a tort

· Duty

· Breach of Duty

· Causation

· Damages

Harm (at common law) = death or serious irreversible bodily harm (that could lead to death or permanent incapacitation)

Negligence – we have a duty to not be negligent to those around us; we must act as a reasonable person would under the circumstances

Intentional Tort – you intend to do something you have a duty not to do; you do not have to intend to do harm

Unlawfulness – best test to determine what is unlawful is what is unreasonable during the circumstances

I. Battery 

A. Battery Intent – if intent to touch is there, and touch is unlawful, you have breached your duty in battery

B. Important Cases

i. Vosburg v. Putney [p. 4] -- boy kicks other boy in class, injures leg

1. Rule – Intent does not have to be to harm, it’s the intent to cause the touch
2. Finds defendant liable even though he didn’t intend harm

3. Touch was unlawful b/c it was not appropriate under classroom circumstances

ii. Garrat v. Dailey [p. 7] – boy pulls chair out from under woman, she falls and is injured

1. Rule – there doesn’t have to be an actual touch to find the tort, i.e. he just pulls chair, doesn’t touch woman

iii. Talmage v. Smith [p. 9] – plaintiff is struck in eye by stick defendant intended to throw at someone else

1. Rule – It doesn’t matter if you touch someone other than you intend, you still intended to touch
II. Trespass 

A. Trespass Intent – you intend to go on property of another

i. No bad intent required

ii. You do not even have to realize you are trespassing to be liable

B. Important Cases

i. Dougherty v. Stepp [p. 9] – defendant trespasses on land to survey it, thinking its his own

1. Trial court holds there were no damages to land, so no trespass. It’s overturned on appeal b/c anytime there is a trespass there is damage, no matter how slight

2. Rule – Anytime there is a trespass there is damage
3. One of the most important aspects about property is the ability to exclude others.

ii. Intel v. Hamidi [p. 13] – Internet trespass case; former employee sends bulk e-mails to Intel’s property

1. Court declines to call it a trespass to real property, calls it a possible trespass to personal property

2. Court finds for defendant b/c Intel doesn’t prove any damage to computer system

3. California law says damages to personal property can’t be assumed (unlike real property)

4. Rule – for now Internet is considered personal property
III. Consent – 3 elements = willing, knowing and competent

A. Substituted Consent – law’s mechanism for people to give consent for another who is not competent at law (i.e. guardians)

i. With parents, court will generally assume parent is acting in child’s best interest; the same applies to spouses, medical personnel, children of elderly people

ii. Deference to parents start waning when child is teen

B. Important Cases

i. Mohr v. Williams [p.20] – diseased ear case

1. This case tells us reasonableness doesn’t matter when it comes to battery in medical cases
2. If you are competent, you have the right to refuse medical treatment

ii. Hudson v. Craft [p. 27] – boxers hurt in match; not held liable b/c it is found that they could not consent to fight

1. Brings in issue of public policy – we for certain reasons don’t allow certain people to consent to certain things

2. The state can step in and alter the common law unless it violates constitutional rights

IV. Intentional Tort Defenses

A. Insanity Cases

i. McGuire v. Almy [p. 33] – insane woman attacks her caretaker and the court finds she could and did form intent to harm

1. Rule – Insanity doesn’t mean you are not liable
2. This case rejects the notion that insanity means you are not liable for intentional tort (exception = where mental defect prevents forming intent)

B. Self Defense – this is all about the circumstances

i. Courvoisier v. Raymond [p.37] -- defendant shoots officer responding to the shots from a store robbery thinking he is an attacker

1. Appeal is on issue of jury instructions; in first trial it only considers if the defendant assaulted the officer; on appeal its ruled jury instructions should said “would a reasonable person in the situation believe he was being assaulted?”

2. Rule – the act of self defense is legitimate if the person reasonably believes grave bodily harm is possible; standard is what reasonable person would do in that situation
3. The reasonableness factor also give the other person (in this case the officer) the incentive to act in a way that his actions are not misconstrued

ii. In self defense, any action you take has to be necessary and preventative; you can defend yourself to the extent it is reasonably seems you need to

C. Defense of Property

i. “Laying on of hands” – escorting someone off of your property

1. If person resists, self defense can come into play

ii. Defense of Property does not allow harmful force b/c life is always more important than property

iii. Common law says that in your own home it’s reasonable to assume someone coming in can harm you or your family (some states say you need to expect bodily harm, others don’t)

iv. Force Spectrum

v. Bird v. Holbrook [p. 40] – spring gun in garden; defendant is found liable b/c spring gun was set up for the purpose of doing injury

1. Defense of property by intentional harm is not a defense

vi. Katko v. Briney [p. 44] – plaintiff sets up gun aimed at plaintiff’s legs to protect his antique jars; court finds for plaintiff

1. This case changes the rule slightly – you can use force to deter people from coming on your property, but not force that will kill or maim in any circumstances
2. You are still liable if you intend harm

D. Recapture of Chattels – this difference b/w this and defense of property is that with chattels, the offending person believes they have a right to the property

i. Kirby v. Foster [p.46] – plaintiff leaves job and take $50 he is owed from the register, thinking he has a legal right to do so; defendant uses force to get it back

1. Court finds for plaintiff b/c he had believed the taking of the $50 was lawful

ii. Today this issue is mostly covered by statues

E. Defense of Necessity – gives you a legal right to be somewhere and can be used as a defense to trespass/battery, but you still must pay for any harm you cause
i. Ploof v. Putnam [p.49] – plaintiff moors his boat to a dock in a big storm, defendant’s servant unties boat and its ruined and the plaintiff and family are hurt

1. Court rules that the plaintiff wasn’t trespassing since they were trying to protect their lives

2. Trespass is OK in some instances of necessity

3. By removing the boat from the dock, defendant committed battery

ii. Vincent v. Lake Erie [p. 51] – again, ship is tied to dock during storm and it causes damage to the dock

1. Court rules that there is no trespass b/c defendant had a right to be there during the storm

2. Defendant is still liable for damages to dock

iii. Basically necessity removes the concept of trespass/battery, but not of damage liability

iv. Trolley Problem [p.58] – Runaway trolley, is it better to kill just one person than five?

1. One life is not valued over another in the common law

2. Common law does not recognize that sacrificing one to save more is better than the alternative

V. Liability w/o Intent – This is for harm caused when there is no intent to do the action; there are 2 different interpretations, strict liability and negligence, and over time common law has moved from strict to negligence

A. Strict Liability – liability without regard to fault

i. Interprets fairness has the person who did damage should pay, no matter what

ii. The Thorns Case [p. 82] – defendant’s thorns fall on the plaintiff’s property and he is found liable for going to get them

1. Court says his act causes branches to fall, so he’s liable for damages

2. It doesn’t matter if cutting thorns was lawful act and it doesn’t matter that he didn’t have bad intent

iii. Millen v. Fandrye [p.85] – plaintiff lets his sheep trespass on defendant’s land; defendant’s dog chases sheep off and damages sheep

1. Court finds that since the sheep trespassed, the defendant had a right to chase off with dog

2. Argument of “best efforts” comes in – defendant used his best efforts to stop dog at edge of property, but he couldn’t have just automatically have done it

3. This is an evolution of law – court is starting to see that there are some types of action you don’t have complete control over

iv. Weaver v. Ward [p. 87] – musket case; defendant’s musket accidentally discharges in skirmish

1. Defendant is found liable and strict liability is applied

2. Court does speculate on ways he could have been free of liability – important b/c court is considering expectations

v. Today, strict liability is still applied in products liability;

1. 3 Factors for when strict is applied

· Defendant has profit motive

· Defendant can clearly take precaution more easily than plaintiff

· Defendant can roll precaution costs into product

2. Strict is most economically efficient was to control products

B. Negligence – liability only when there is some fault (i.e. unreasonable action) by the defendant

i. Interprets fairness as whether or not person act the best they could; if they did, then no liability

ii. Bolton v. Stone [p.130] – cricket case

1. Court rules it was reasonable for the defendants not to take extra precautions to protect ball from leaving field b/c it wasn’t likely to happen

2. Negligence is about probability; likelihood is a very important factor

3. Economic efficiency – what is reasonable is what is economically efficient
· It wasn’t economically to build a higher fence around the field b/c building it was more costly than paying for remote chance someone might be hurt

· Economic efficiency helps to calculate common sense

iii. Hammontree v. Jenner [p. 137] – Hammontrees sue after Jenner’s car crashed through storefront; defendant had medical history of seizures

1. Plaintiffs on appeal want court to apply products liability (strict) standard in this case since only defendant knew about his seizures and could have foreseen damage

2. Court says the human experience is too unpredictable for strict liability

iv. Brown v. Kendall [p. 100] – fighting dogs are separated by defendant and he accidentally harms plaintiff

1. Court finds for defendant and rules under negligence theory, begins to set guidelines of what’s needed for negligence

2. “Due Care” is set out as the test, and due care changes based on the circumstances of case

3. Case also shifts the burden of proof of proving a prima facia case to the plaintiff

v. Fletcher v. Rylands/Rylands v/ Fletcher – water in plaintiff’s mine from defendant’s busted reservoir

1. In the intermediate appellate case, judge makes a distinction b/w situations where risk is assumed (walking along highway) and where it’s not assumed (plaintiff living next to the defendant’s reservoir

2. There is also a distinction b/w natural and unnatural acts
· Defendant’s reservoir was unnatural and he put it on land for his own benefit

3. House of Lords rule – if you bring unnatural item onto your land for your own benefit, you are liable for damage

· This is a dominant negligence theory with some strict liability exceptions

vi. Brown v. Collins [p.115] – horse along highway gets spooked, crashes into plaintiff’s post

1. Court finds for the defendant that he didn’t intent for horse to damage post; judge doesn’t want to apply Rylands rule b/c he thinks it discourages people from bringing things on their land

2. The court here seems to be parsing out what is natural and unnatural (its not unnatural to have horse on road)

vii. Vaughan v. Menlove [p. 145] – plaintiff’s cottages are damaged by fire from defendant’s hay

1. Case is about whether negligence is subjectively or objectively determined

· Defendant says he’s dumber than most and didn’t know better, cant be held to “reasonable” standard

2. The court says applying negligence subjectively makes determining justice too difficult

3. Rule – Concept of reasonable person is generally an objective test.
viii. Roberts v. Ring [p. 151] – 7-year old runs in front of 77 yr olds car and is hit

1. Jury was instructed to consider boy’s behavior on adult standard of reasonable (contributory negligence) and it finds for defendant

2. On appeal its overturned, court says adult standard of contributory negligence isn’t appropriate for child

3. Rule – There is a lower standard of care required in contributory negligence for children, but not necessarily in prima facia negligence

ix. Daniels v. Evans [p. 153] – 17-yr old riding motorcycle case

1. Case lays out the adult activity exception in standard of care for minors

2. Trial court originally says decedent should be held to lower standard of care

3. On appeal its overruled b/c he was participating in adult activity, so adult standard is needed

4. Generally adult activities are those that require a license or involve dangerous machinery

x. Breunig v. American Family Insurance [p.158] – lady has illusions while driving and hits the plaintiff

1. Issue is should Veith had know that her delusions would affect her driving

2. Rule – if you have no warning of a defect (i.e., sudden heart attack), you are not negligent, but if you have forewarning, you are.

· Forewarning changes our perception of the calculation of risk

xi. Fletcher v. City of Aberdeen [p. 162] – blind man falls into sidewalk hole

1. This case deals with anticipating potential plaintiffs

2. Rule – it’s reasonable to consider who will be using your facilities (impaired people are likely) and plaintiff afflictions that are reasonable should be taken into account and protected against

C. Calculating Risk

i. Blyth v. Birmingham Water Works [p.166] – H2O gets in P’s house from busted water main plug in freezing weather

1. Rule -- One of the factors in negligence is the probability/foreseeability of the harm from the perspective of the defendant

2. Court find for D b/c its says he took reasonable precautions & frost was very extreme

ii. Eckert v. Long Island RR [p.167] – man dies on tracks saving boy

1. Issue = did decedent breach a duty to himself to act reasonably to prevent injury?

2. Court says child’s life has very high value, so its reasonable to try to save it

3. Factor to consider = what is the end result of acting in a certain way (cost of precaution)?

4. No common law duty to act to save another

iii. Lyons v. Midnight Sun Transportation [p.182] – Brings up the issue of sudden emergency instructions

1. Sudden Emergency – you must act as reasonable person would in same situation

2. Court doesn’t like SE b/c it’s a “useless appendage”, just as in reg. neg. you have to act reasonably under circumstances

iv. Osborne v. Montgomery [p.171] – D hits 13yr old boy while opening car door

1. Court says negligence isn’t what most people would do, its what a reasonable person would do (i.e., most people do things that are not reasonable)

v. Cooley v. Public Service Co. [p.173] – Cost of Precaution

1. P is injured when pwr line breaks in storm, damages phone line & injures P
2. Plaintiff under cost prevention theory needs to argue that there is a cost effective way to prevent harm that the defendant didn’t take

vi. U.S. v. Carroll Towing – Learned Hand Formula
1. Claim is that barge owner is contributorily neg b/c there should have been a bargee on board

2. LH sets out formula for cost effectiveness

· B = PL

i. B(burden of precaution) = P(probability precaution will stop harm X L (severity of harm) 

· If B < PL, precaution is cost effective, reasonable

· This is about cost of precaution and the probability of changing the harm if you take the precaution

3. Defense might try to oppose by showing the precaution would not have really worked or might have posed a different kind of harm

4. Be creative in your thinking applying formula

vii. Andrews v. United Airlines [p.184] – There is a slightly diff. standard for common carriers (trains, planes, buses, ships)

1. Briefcase falls from overhead compartment and injures P
2. CCs need to take the utmost care instead of just common care b/c they know better than most what precautions to take

3. This could require D to take on higher precaution costs

4. Store owners need to take higher care too, but not utmost

D. Custom – This is another way to calculate reasonableness

i. Titus v. Bradford [p.188] – decedent is killed switching cars on RR

1. Court says occupation in this case was inherently dangerous
2. There is generally higher pay for risky jobs & so employee might have a K with the employer to change the standard of care

3. Employee in this case knew of the risk

ii. Mayhew v. Sullivan – Just b/c you prove something is custom doesn’t mean its not neg
1. Mine worker falls thru ladder hole in mine shaft
· Leaving the ladder open was obviously careless, so it doesn’t matter if it was the custom

2. Distinction from Titus = employment status (job didn’t have same inherent risk) & the cost of precaution (barrier) is very cheap and has high prob. of changing harm

3. Custom is only evidence of neg/non-neg

iii. The T.J. Hooper [p.191] – barges lost in storm

1. Common prudence doesn’t trump reasonable prudence

· Benefit of radio + their low cost = radios should be onboard

2. Custom doesn’t necessarily mean no neg

3. Quickly changing technology sort of erodes the custom argument b/c what is customary is constantly changing

· This is particularly imp. in medical cases

iv. Medical Malpractice – customary std of care is dispositive; it is a full defense and will absolutely prove non-neg

1. This is b/c in medicine, what is reasonable will generally not outpace custom & b/c it will be more difficult for nonmedical people (judge/jury) to determine what’s reasonable

2. Customary std is determined by expert testimony from medical professionals

· This introduces its own probs., i.e. who is an expert?

3. You can establish multiple s.o.c.s, you just have to prove you following one of them

4. Considerations in customary std of care:

· Geography – shouldn’t matter in today’s society

· Training/Certification – there’s a diff std for board certified, so this does make a diff

i. Person operating outside of their specialty or training could be considered neg b/c they should know they are no specialized (exception = time critical situations)

ii. You are held to the s.o.c. of other people in your certification

5. Experimental Treatments – assumption of risk will come into play, but you must fully disclose all risks to get patient’s consent

· Canterbury v. Spence – is it customary to disclose risk?

i. Rule – autonomy of the human body trumps s.o.c.

ii. Rule – consent must be knowing and fully informed
E. Statutory Law – Legislature-made law, can sometimes change common law

i. Statutory law can create a new duty or cause of action

1. Cause of action can be explicit or implicit

· Explicit will expressly say what happens with a violation (i.e., a right to sue)

· Implicit is not expressly stated, and this is where it gets complicated

2. Generally, fed cts don’t want to infer a private cause of action unless Congress has explicitly stated one

· State courts are more OK with implied c.o.a.

ii. Whether or not a new duty is created, violation of a statute can be evidence of neg or neg per se
1. Violation of explicit c.o.a. = conclusive violation of duty. Its neg per se

· Statute must have been meant to protect against particular harm

· Must have been meant to protect particular P

2. Violation of implicit c.o.a. = evidence of neg

3. If both P & D violate statute, look at causation (if P hadn’t violated, would it have changed outcome?)

iii. Osborne v. McMasters [p.228] – Poison isn’t properly labled

1. You always have to find causation to complete the tort. You can break statute, but unless there’s causation, no tort

iv. Martin v. Herzog [p.233] – Decedent dies in car crash after driving w/o lights

1. Judge says breaking the statute must cause the harm
v. Registration/Licensing Statutes – these can be different b/c its not always clear who they are designed to protect

vi. Vesley v. Sager [p.241]

1. Ct says just b/c there is another actor b/w you and harm, it doesn’t cut off your liability

F. Res Ipsa Loquitur – The thing (neg) speaks for itself

i. This assists the P in gathering/categorizing the evidence when some evidence might not be available

ii. You can use RIL in cases where you don’t otherwise have direct evidence

iii. Elements for RIL to apply:

1. No direct evidence of D’s conduct

2. Harm seldom occurs w/o negligence

· This is biggest key

· It is P’s duty to show this


3. Negligence must more likely have been caused by D

· If multiple Ds, show 1 D likely caused and you can recover usually (particularly if Ds are in integrated relt)

4. Harm was not due to P’s conduct

iv. Colmenares Vivas  v. Sun Alliance Ins. Co. [p.268]

1. RIL is partly public policy, gives D an incentive to come forward if the know info about a 3rd party

v. Ybarra v. Spanguard [p.276] – Combines RIL with the multiple or unitary D argument

1. Court expands RIL to protect people in P’s situation (unconscious)

2. With multiple D’s it is hard to prove who did what

3. Ct here says that in the case of an unconscious person, all the Ds will be looked at as a single unit

4. Point is to help the P when he could possible get any evidence

VI. Defenses to Negligence

A. Contributory Negligence – Common law doesn’t want to award P for his bad behavior and wants to encourage P to act with due care

i. This is about the P’s duty to himself

ii. Burden is on the D to establish the elements of CN
1. Duty to Self

2. Breach of Duty

3. Causation

4. Damages

iii. Distinctions in CN:

1. P is in D’s custodial care (P has turned over some responsibility of care for himself)

· This tends to raise duty of D & lower duty of P

· Prisons, hospitals, nursing homes

· Padula v. State [p.298]

iv. If a statute is clearly designed to protect the P, its unlikely the Legislature would want CN to bar recovery

v. Gyerman v. U.S. Lines Co. [p.293] – P is injured unloading sacks in D’s warehouse

1. Ct says D’s behavior contributed to harm

vi. LeRoy Fibre Co. v. Chicago, Milwaukee & St. Paul Ry. [p.300] – RR ignites P’s flax on land

1. Ct says stacks might have been too close to RR & jury should decide on CN
2. If you are doing something on your own property that is a legal use, that takes away the likelihood you are acting unreasonably

3. What is otherwise a legal use is a factor to consider in CN; it tends to disprove CN

B. Doctrine of Last Clear Chance – historically this is a defense of CN; not really in use today b/c we use comparative neg

i. There are multiple moments in an event where harm can be avoided & they should all be considered when calculating neg

ii. If P can also still avoid harm, its another CN

iii. Fuller v. Illinois Central RR [p.308] – Decedent is hit in wagon by train while crossing tracks

1. Train had enough time to stop

C. Comparative Negligence – this has absorbed last clear chance

i. Pure Comparative Negligence – you can allocate damages anywhere from 0 to 100%

1. Prove that P breached a duty to himself that caused damages and then compare his neg to the neg of D and assign &age

2. You only apportion blame up to point P’s neg is = to > D

3. One of the pitfalls of theory is the difficulty of assigning percentages of blame

ii. Li v. Yellow Cab [p.337] – D hits P while speeding thru light; P is trying to cross 3 lanes of traffic

1. Ct says comparative is better b/c its better to proportion harm

iii. Problems with comparative negligence

1. Maybe all parties are not involved in suit

2. Assigning %age might be too difficult

D. Assumption of Risk – P assumes risk of harm if she voluntarily consents to take the chance the harm will occur
i. Could be through express agreement (ie, K for a bungee jump)
1. Sometimes there can be a pub policy arguments against (ie, D’s position as unique provider might affect bargaining pwr)
2. Pub policy says no waiving of D’s gross neg
ii. Could be implied through P’s conduct
1. P’s actions must demonstrate she knew of risk in ?
2. P must have voluntarily consented to bear risk
iii. This sometimes overlaps with contributory neg
1. Distinction with contributory neg = P can assume a risk, but if she is acting reasonably in circumstances, no CN
2. Assumption of risk is a defense to reckless behavior; CN isnt
E. Vicarious Liability/Multiple Defendants

i. Historically in common law there is joint liability – each D is responsible to P for full amt of harm

ii. Several Liability = D is only responsible for extent of his harm

iii. These 2 merged to joint & several liability = each D is liable to P for full amount but might have recovery against e/o (exception not rule)

1. This is the common law doctrine today

· Contribution – one D can sue another to contribute to amt of damage award

· Indemnity – K to indemnify 1 party for harm they may do to another

· Much of this today is governed by statute

2. For damages there are 2 options:

· 1st D settles & 2nd D has to pay remaining harm, no matter what his share is (this harms nonsettling D)

· Settling D’s equitable share is subtracted from amount that 2nd D is liable for (here, P is disadvantaged or advantaged, depending on circumstances)

iv. Union Stock Yard Co. of Omaha v. Chicago [p.355]

v. You can apportion blame in both neg and strict liability

vi. Argument for allowing Ds to split liability is fairness

F. Multiple Ds and Causation

i. Summers v Tice [p.425] – add to this later

1. If you have a Ds who might have caused harm but you don’t know which, its appropriate to assign liability & then let the Ds exculpate themselves

G. Vicarious Liability/Respondiat Superior

i. Vicarious Liability = employer is liable for harms of employees if certain conditions are met
1. In these situations you first establish liability for the employee

2. It really doesn’t have anything to do with whether employer was neg

ii. Employer can be liable under 2 theories:

1. VL b/c of employee’s actions – traditional common law was that employer was liable if employee was acting on behalf on employer

i. If employee deviates from biz plan, employer is only liable for small deviations

· At some point, this shades into the below (ie, failure to supervise employee/hiring/screening)

2. His own breach of duty – for ex, neg hiring someone 

iii. Ira S. Bushey v. U.S. [p.375] – drunk sailor turns wheel on drydock wall & sinks part of ship
1. Rule = VL is appropriate if actions arise out of the employment
· This includes any actions from the relationship b/w employer/employee

iv. Independent Contractors – this is a complication; 2 theories of VL

1. Apparent Authority – It looks to P like contractor is an employee

· P must have justifiably relied on “employee”

· You are bound by the authority you actually give and appear to give

2. Implied Authority – If agent retains control over the manner of work it is very much still like employer/employee

· Petrovich v. Share Health Plan [p.383] – P sues HMO for failing to diagnose oral cancer in timely way

i. Ct says P believed dr. was employee of HMO

VII. Causation – You must prove BOTH cause in fact and proximate cause

A. You must prove D’s breach you are alleging has caused you harm

i. Three Factors:

1. Custom

2. Learned Hand

3. Statutory/Regulatory

B. Cause in Fact – You just must show it is A cause in fact

i. This is “But For” Causation – but for act, harm wouldn’t have occurred

C. Proximate Cause -- a cause in fact the court believes is worthy of having liability assigned

i. This isn’t necessarily the cause closest to harm, its just a cause we determine should have liability for policy reasons

ii. This is also a policy ? as much as anything else

iii. Factors in determining PC

1. Logic

2. Common Sense

3. Foreseeabilty (if its not foreseeable, you generally wont want to assign liability)

4. Justice

5. Policy (would a reasonable person tried to prevent this?)

iv. You can even have liability in 3rd party harm if the harm if foreseeable

1. Hines v. Garrett [p.442] – woman raped walking back to station after train passes stop

· Ct allows P to recover b/c D’s neg exposed her to risk
2. Sort of like last clear chance

v. You might be able to get creative in defenses in this argument – Harm could be broken down (i.e., you can prove PC for 1 part of harm but not another)

1. Brower v. N.Y. Central & H.R.R. [p.444] – wagon wreck, stolen goods

· Ct. says P can recover b/c accident left driver unable to protect property
D. Burden is on P for both types of causation

i. Except in res ipsa type situations (Haft. v. Lone Palm Hotel)

E. Medical Testimony on Causation

i. Look at similar experiences in other humans (might not always give you what you need b/c you cant control the environment)

ii. Animal testing – controlled environment

VIII. Affirmative Duties

A. There is no common law duty to act to save another
1. Problem with requiring this is “where do you draw the line?”

2. Also, measuring what actions someone took/didn’t take

3. Scope as assigning liability could be enormous

ii. If you do act, you have to act as reasonable person would; duty begins when you start to act

1. Acting opens you up to neg

2. Public policy reason for this is that you might prevent someone else from acting efficiently

3. Its better to not help at all than to help in bad way

4. Good Samaritan Statutes – protect against liability for helpers for regular neg but not gross neg

iii. When you create a dangerous situation, you have a new duty to reasonably protect potential victims

1. Measure reasonableness here just as in reg neg, but no bystander duties

2. Montgomery v. Nat’l Convoy & Trucking [p.507]

· D’s truck stalls on highway, P comes over hill & crashes

· Ct says D needed to take better precautions to protect Ps
iv. If you have already harmed someone, you now have a duty to protect from further harm (moves toward economic efficiency)

B. Duties Based on Ownership/Supervision of Land

i. 3 categories (these are blurred at common law):

1. Trespassor – no right to be on land, no duty

2. Licensee – social guest on land (no monetary benefit to owner), duty = warn of latent defects

3. Invitee – established biz relationship (benefit to owner), duty = use ordinary care

4. Mostly just ordinary care today
· Rowland v. Christian [p.521] – Sink knob breaks off in P’s hand in D’s bathroom
ii. “Willful & Wanton Exception” – exception if owner recklessly disregards his duty

1. Excelsior Wire Rope v. Callan

iii. “Attractive Nuisance” – children Ps can recover when lured onto property by D’s tempting conditions

1. Rule distinguishes between natural land conditions (OK) and non-natural (not OK)

2. Turns on what is extraordinarily dangerous

C. Duty from Gratuitous Undertakings – Similar to Good Samaritan

i. Volunteering creates duty to act with ordinary care

1. Coggs v. Bernard [p.534] – D breaks Ps’ brandy cases while moving them

· Ct says the trust of owner in D establishes duty
ii. We can take on affirmative duties by initiating gratuitous acts
1. Reliance is part of this calculation

2. Once we do take it on, we use std of ordinary care

3. Erie RR v. Stewart [p.536] – RR watchman warns car too late, wreck and decedent dies

· Ct says since RR put watchman there, people knew & relied on it, duty was created
D. Special Relationship

i. If you have a special relationship, you have a duty to act

1. Common carriers

2. Innkeeper w/ guests

3. Business/landowner who opens premises to public (if P is lawfully on premises)

4. Employer with employee

5. School with students

6. Landlord with tenants

7. Custodian with those in its custody (prison w/ prisoner)

ii. Two Main Common Law Theories:

1. You must disclose threats to 3rd parties (creates a duty)

2. You don’t have to disclose

3. On exam you would say ‘depending on the jurisdiction …’

iii. There are 2 ways to create a special relationship:

1. You should protect person you have a special relationship with (landlord)

· Kline v. Mass. Ave. Apt. Corp. [p. 549] – P is assaulted in hall of apt. complex

i. Ct says landlord D had duty to protect from foreseeable harm
2. You should protect a 3rd party from harm

· Tarasoff. v. Regents of U. of Calif. [p.559] – decedent murdered & murder told shrink of plans
i. Ct says D had duty to disclose to protect public from peril of specific threat
iv. Nonfeasance – D doesn’t aid P through beneficial intervention

1. No legal obligation here

v. Malfeasance – D is responsible for making P’s situation worse or has created risk

1. Liability

vi. If you see a K, argue that it creates a duty of ordinary care

vii. You could have regulatory rules (rules of professional conduct) and a violation would create neg per se
IX. Sovereign Immunity – the govt. is not treated as a private actor

A. 2 Theories Behind SI (historically you couldn’t sue the govt)

i. Don’t deplete govt finances

ii. Sovereign is always right

B. 3 Areas Govt Has Waived SI:

i. Injunctive Relief – Court can tell govt to correct problems if they screw up stuff like social security

ii. Tucker Act – govt is liable for breach if K

iii. Federal Tort Claims Act – govt can be liable for a tort

1. Exception to this is for any action that is discretionary (blurry line)

C. Test for Liability for Municipalities

i. You must show municipal action was taken by deliberate indifference as to its consequence

ii. Stemler v. Florence – (handout) officers arrest women b/c they think they are lesbians
D. Test for Individuals (acting in municipal jobs)

i. You have to show they knew or should have know they were violating a constitutional right

ii. Stemler

X. Strict Liability – liability doesn’t attach b/c you did something wrong, it attaches b/c you did something at all

A. Conversion – protects against the interference w/ possession/ownership of property
i. No intent needed, it doesn’t matter if you use care, etc

1. Poggi v. Scott [p.569] – P’s wine is stolen

· A mistake is still conversion

2. Moore v. Regents of U. of Calif. [p. 573] – this case is about abandonment

· Abandonment – doctrine in medical cases where you disclaim any interest in materials removed from body

· P did want to abandon cells removed from his body (dr. didn’t disclose what they’d be used for)

· Ct doesn’t allow liability in this case for public policy reasons

B. Animals – turns on whether the animal is dangerous by nature
1. If yes, you are strictly liable

2. If no (like domestic dogs), consider foreseeability of danger

· If danger is foreseeable, strict liability

· If no, no liability

ii. Lialbility is attached to the owner (b/c he can tell if animal is dangerous)

iii. Gehrts v. Batteen [p.581]

iv. Zoo animals are dangerous at common law but are not under strict liability for public policy (neg rules)

C. Ultra Hazardous Activities

i. Considerations of what makes a hazardous activity (3rd R): 

1. Create a foreseeable and significant risk, even if reasonable care is used?

2. Common usage?

ii. You can also use these considerations, if they are consistent w/ above:
1. Whether location is appropriate for activity

2. Extent to which cost outweighs the benefit

3. Is D profiting from activity?

iii. Spano v. Perini Corp. [p.598] – P’s garage is damaged by blast from D building tunnel

1. This case moves liability from taking precautions/ordinary care to something greater

· But care only goes to the point where it will exceed liability or profit of project

D. Product Defects

i. Speller v. Sears Roebuck [p.697] – exploding fridge

1. Here, P doesn’t have access to evidence (similar to res ipsa)

2. P is allowed to use circumstantial evidence & only must prove enough that a jury could find D caused harm

ii. Escola v. Coca-Cola Bottling Co. of Fresno [p.665] – exploding coke bottle

E. Design Defect – Even if product works as intended, it could have been safer

i. There is a design defect if:

1. Consumer doesn’t reasonably expect danger that comes (this can be affected by warnings)

2. Cost-effective safety measure could have been added

· Burden is on D to show precaution wasn’t cost effective

ii. The idea behind this is that manufacturers have all the info about product and are in the best position can max safety

1. But this is only to the point of efficiency (i.e., safest design at efficient cost)

2. Determine if the cost outweighs the benefit through LH formula

iii. What P must prove:

1. Probability of harm occurring is high

2. There was a safer way to design product (similar to showing there was a precaution D didn’t take)

iv. Volkswagen of America v. Young [p. 704] – decedent is rear-ended, seat breaks & he is thrown to back of car

1. Considerations with cars:

· Its difficult to make a car 100% safe

· P doesn’t have control of manufacturing of car and is prob not fully informed 

2. To the extent you bargain for a product (i.e., a car without airbags etc.), court might not let you sue for design defect

v. Barker v. Lull Engineering [p.712] – P is injured operating loader manufactured by D

1. Brings in consumer expectations
· Ct says product has to operate as safely as consumer would expect

2. A consumer can now expect a product to operate safely, regardless of whether is was designed in most cost-effective way

3. Under CE test, you no longer have to prove there was a cost effective design with more safety
4. A manufacturer is liable even if he’s taken all reasonable precautions if product doesn’t meet consumer expectations of safety

5. **Exception is if there is a product with inherent dangers, but is very helpful to society, like prescription drugs
· on these, there must be effective warnings

vi. Linegar v. Armour of America  [p. 721] – bullet proof vest case

1. Consumer knew vest didn’t cover armpit, so he couldn’t expect protection

2. It was an “arms length, full knowledge bargain”

vii. McDonald v. Ortho Pharmacy [p.731]

1. You duty extends to the ultimate user of the product
F. Defenses to Strict Liability

i. Contributory Neg is NOT a defense to SL

ii. You can sometimes use Comparative Neg, but only to limit dam

iii. Assumption of risk IS a defense

XI. Damages – 

A. Purpose is to compensate for harm and put the P back to where she would have been but for harm of D (make P whole)

i. Damages are NOT to punish in civil cases

ii. There is a deterrent element to dam, but only up to point of economic efficiency

B. Calculations are imp b/c you have to ensure that dam awarded don’t exceed compensation (which is where you get into punitive dam)

C. Two categories of compensatory damages

i. Pecuniary – economic losses that can be calculated by $

1. Medical expenses, loss of income

ii. Nonpecuiary – not measurable by $

1. Pain and suffering, loss of enjoyment of life

D. Nonpecuniary

i. McDougald v. Garber [p.774] – damages for comatose woman not allowed

1. Rule = cognitive awareness is prerequisite for recovery
2. What court is really compensating for is the awareness of the loss

3. This is common law today b/c of public policy – awarding $ to P isn’t efficient b/c she cant experience award (cant use or give away, doesn’t even know she has it)

4. Rule 2 = pain & suffering and loss of enjoyment should be a single award so that juries will not overcompensate

ii. Common law – courts will allow nonp dam if they are not unreasonable

1. Excessive is determined by comparing award to previous similar cases

2. In TX, nonp dam are capped at $250K with an exception at $500K for Constitutional amendment

E. Pecuniary

i. O’Shea v. Riverway Towing [p.783] – P gets damages after breaking her leg, cant work as cook on tug

1. Talks about how to calculate pecuniary dam

2. Lost wages – try to make sure person is paid what they wont now get

· Variables are:

i. Future wages (rate of pay by hours worked, plus expected promotions)

ii. How long P plans to work (life expectancy factors in)

iii. Inflation & Discount rate (Real Interest)

· Variable will create a range & court looks w/in range to decide what’s reasonable

3. Structured Settlement – pay dam in annual installments

· This helps deal with uncertainty b/c it wipes out life expectancy, discount rate, length of employment etc.

· Problem = what if D cant pay a year from now? And administration and supervision is more difficult

· Trade off of certainty and workload

4. Mitigation – there is a duty to minimize dam

· If you are still able to work in some way, you should do that

