
Tort Law Outline

Primary concern w/ torts – whether one whose actions harm another should be required to pay compensation for the harm done

Goals of Tort System

· promote efficient/safe behavior through incentives/disincentives

· make people whole; put them in place as if accident wouldn’t have occurred 

The tort system helps compensate people in areas where insurance and the government does not.

What is a Tort?
· person v. person, instead of person v. state (civil, not criminal)

· compensation being sought 

· injured person must bring suit, state won’t

· determining liability, not illegality

· creates incentives for good behavior 

· can provide punitive damages

· mostly in state courts

Negligence
Negligence – failure of a D to take reasonable care to protect a reasonable P. Elements:

1. D had a  duty
2. D breached that duty/std of care
3. D caused the injury (actual and proximate)
4. P was injured, there are legally compensable damages
Negligence – conduct which falls below the standard established by law for the protection of others against unreasonable risk of harm
For most negligent actions, an act is negligent only of the actor fails to use reasonable care. An actor is req’d to use reasonable care that a reasonable, prudent person in his position, with his info and competence, would recognize necessary to prevent an unreasonable risk of harm to another.

· Note: reasonable care is the ordinary standard of care requirement, this standard can be also be “no duty” or a heightened duty (discussed further in standard of care section).
· Various ways for determining reasonable activity are also discussed in detail in the “standards of care” section (pg6)

Torts became and important and large part of the law in the late 19th century b/c the machines created by the industrial revolution led to several unintentional injuries.

· Prior to the industrial revolution, there were no exact rules for strict liability or negligence. 

Hammontree v. Jenner (pg 3)
Court of Appeal of California, 1971

Facts:

· Jenner (D) runs his car into Hammontree’s (P) shop when he has a seizure 

· P suffered personal injuries and damages to her shop

· D was taking medicine prescribed by doctor to prevent seizures and doctor said that D was safe to drive a car.

P’s Argument


- P wanted to use product liability precedent to impose strict liability on D

Court’s Ruling

· Court treats seizure as an unforeseeable act b/c D took reasonable care to prevent himself from having a seizures.
· Court declines to superimpose the strict liability of product liability cases upon drivers under the circumstances here.
· Innocent victim was not compensated
Notable Extras

· The DMV was not a defendant even though it did give the driver permission to drive. This is b/c govt. agencies have been traditionally immune from torts.

· The MD that approved D to drive was not sued b/c it was seen that the foreseeable risk was very broad in that there was no certain person that would be harmed. 

Litigation Process

Two bases for throwing out cases
1. line of legal reasoning 

2. insufficient facts

Burden of Production – include all elements and supported by facts (prima facie case)
Burden of Persuasion – evidence strong enough to win case
· Note: If there is not dispute over facts, the case never goes to a jury b/c jury is only trier of fact.
Vicarious Liability

Vicarious Liability – Liability that a supervisory party bears for the actionable conduct of a subordinate or associate. Only applies when the employee was acting within the scope of his employment when the tort occurred.
· aka: respondent superior
Policy goals of the respondent superior doctrine
· preventing future injuries (making companies liable should force them to be more safe in the future)
· assuring compensation to victims (companies are more often solvent than individuals)
· spreading losses caused by an enterprise equitably (doesn’t hurt the company as bad as it would an individual)
Two types of relationship

1. Employer – Employee

· Birkner Test – criteria helpful for determining if when an employee is acting “in the scope of his employment”
1. Employee must be about the employer’s business and duties assigned by employer

2. Employee’s conduct must occur substantially within the hours and ordinary spatial boundaries of employment

3. employee’s conduct must be motivated, at least in part, by the purpose of serving the employer’s interest
Ask 4 questions to determine the Birkner test

1. What was she doing?

2. Why was she doing it?

3. When was it?

4. Where was it?

2. Employer – Independent Contractor 
· relationship normally NOT vicariously liable, except:
1. employing contractor for “abnormally or inherently  dangerous activity”
2. employing contractor for something that is considered a “nuisance”

3. non-delegable duty (ex. fixing your brakes or a city keeping the streets in good repair)
4. if the contractor was acting with it’s apparent authority: (all 3 must be present)
1. a representation by the purported principal (employer)

2. a reliance on that representation by a third party

3. a change in position by the 3rd party in reliance on the representation 

Policy – principal (employer) should be estopped to deny authority of an agent when the principal permitted an appearance of authority in the agent and, in doing so, justified a 3rd party’s reliance upon that appearance of authority
Borrowed Servant Doctrine – if an employee was performing act for someone else, even if within the normal time and area of regular employment, the employee is deemed to be a borrowed servant of the party he was acting for and thus the regular employer is NOT liable for those specific actions.

Christensen v. Swensen (pg 18)
Supreme Court of Utah, 1994

Facts

· Swensen(D), a security guard employed by Burns (also D) Security working at a Geneva plant, took an allowed 15 minute break to go to the café across the street.
· While she was driving back, she hit Christensent’s (P) motorcycle.

Issue

· Was D operating within scope of her employment when she hit the P?

P’s argument

· Burns passively endorsed to the trips to café by not disallowing them 

· By giving employees only 15 minutes for break, Burns was forcing them to hurry

· Swensen was in the area surrounding her post 

Court’s Ruling

· there is a question of fact whether the Birkner standards were met, so summary judgment cannot be allowed

Lisa v. Mayo Hospital: 
· Facts: hospital technician sexually assaulted patient

· Ruling: the assault was “not a risk predictably created by or fairly attributed to the nature of the technician’s employment.” So hospital was not liable for hospital technician.
Baker v. St. Francis Hospital: 

· Facts: employee at childcare facility banged baby’s head against a wall b/c it would not sop crying

· Ruling: defendant facility is vicariously liable b/c the action occurred in the course of employment and was in the furtherance of the job the employee was performing

Roessler v. Novak (pg 24)
Florida District Court of Appeals, 2003
Facts

· Roessler (P) had scans taken at hospital and then had surgery 

· P claims doctor read scans wrong and acted negligently 

· P claims the doctor was in the scope of the agency and this the hospital is vicariously liable

Issue
· Did the hospital satisfy its burden to establish that no genuine issues of material fact existed (to pass the R56 motion) regarding its vicarious liability?

D’s Argument

· D didn’t know the MD was an independent contractor and he assumed the MD worked for the hospital. 

· D relied on the hospital to hire high quality workers.

Court’s Ruling

· Hospital did not satisfy the burden b/c there are reasonable questions of fact whether the MD was the hospital’s apparent agent

· A hospital can be held vicariously liable for the actions of independent contractors if apparent agency found
Concurring Opinion 

· the S.C. or legislature needs to simplify the rules of liability

· this should be treated as a non-delegable duty case

· there is too much focus on what the P thought and how he perceived the situation 

Historical Development of Negligence
Brown v. Kendall (pg 35)

SC of Massachusetts, 1850

Facts
· The P’s (Brown) and D’s (Kendall) dogs were fighting and D was hitting them with a stick to try and make them stop
· While D was hitting them he accidentally hit P (who was behind him) injuring him

Issue

· How far, and under what qualifications, is the party who committed an unconscious act that caused damage responsible?

· Dicta says that if an act caused immediate harm, than the injurer was responsible

Court’s Ruling

· The burden of proof is on the plaintiff to prove that the act was either intentional or the D was in-fault (not taking ordinary care)

· If an act could not be avoided by the use of care reasonably required for the situation, the injurer is not liable. (which is the case here)
Adams v. Bullock (pg  40)
Court of Appeals of NY, 1919

Facts

· D runs a trolley line, employing an overhead wire system

· P, a young boy, was playing and swinging a long metal wire on a bridge over the trolley route. The wire P was swinging flew underneath the bridge and it struck the wire system of the trolley, shocking and burning P.

Court’s Ruling

· D was in lawful practice by using an overhead trolley system. Negligence, therefore, cannot be imputed to him b/c he chose to use that system instead of another.

· D does have a duty to adopt all reasonable precautions to minimize danger, but there is no evidence that this duty was ignored. (this had never happened before)
· This extraordinary peril could not have been prevented or predicted with ordinary caution. 

US v. Carroll Towing (pg 44)

US Court of Appeals, 1947

Facts

· Two men aboard the Carroll, a tugboat, readjusted the lines of the Anna C, in order to fit their boat in
· The Anna C later broke loose, ran into another boat and sank

· The cargo in the Anna C belonged to the US govt.

Procedure

· Connors (Anna C owners) suing for value of barge 

· Trial court ruled for P, appellate court affirmed

· US Court of Appeals (this court) reversed
D’s Argument

· If the Anna C’s bargee (person in charge of staying on the barge and making sure everything is ok) was aboard, he could have prevented the boat from sinking when it broke loose

Court’s Ruling

· P could have reasonably anticipated that b/c of the busyness of the harbor, several boats would be trying to fit in and should therefore of required their bargee to be there at least during day hours (the sinking occurred during the day)

· D is not liable 
Notable Comments

· The Hand Formula: Judge Hand developed Hand formula for determining negligence:

· B < P*L

· B = burden of adequate precaution

· P = probability of accident

· L = injury (severity)

· Hand formula attempts to bring objectivity to negligence 

· Carroll Towing worked w/ the Hand formula b/c the dollar amount of injury was easy to calculate (cost of the boat), but in other cases, it is much harder

Standard of Care (The Reasonable Person)
3 Standards of Care


1. No Duty – the P is so unforeseeable that you owe no duty to them


2. Ordinary Duty – reasonable person


3. Heightened Duty – list for situations below

Common Standard of Care – Reasonable Person Standard 

A “reasonably prudent person” is not perfect, rather the standard represents the general level of moral judgment of the community, what it feels ought ordinarily to be done, and not necessarily what is ordinarily done.
Factors to consider when determining what is reasonable:
· Statutes (negligence per se)

· company policy 
· Hand Formula (above)
· Foreseeable Danger: notion that if you are doing something where an average person in the same situation would foresee a risk, you have a duty to try and prevent the injury 
· social customs (prevalent in med mal cases) (aka community standard)
Heightened Standards of Care (above reasonableness)

· common carrier (Bethel v. NY Transit)
· co-venture

· special knowledge (MDs)  (If a person has superior attributes, he is required to use them in avoidance of harm.)

Standards of Care in Rare Situations:

· Children are often NOT found liable for reasons of their lack of understanding consequences of actions. However, children performing adult actions, such as driving a car, are usually held to adult standards. (Dwello v. Pearson) 

· If you are mentally impaired, you are held to normal person

· If you have higher than normal foresight, you are held to that higher standard

· If you have physical impairments, you are held to reasonable similar person w/ those same ailments (note: different from mental impairments)

· Intoxication – Even if D is drunk, he will be held to reasonable sober person 

Note: There is NOT a general duty to take affirmative action to help P (exception – foreseeable danger)
Bethel v. New York City Transit Authority (pg 50)

Court of Appeals of NY, 1998

Facts

· P was riding on a D’s bus, seated in a wheelchair accessible seat, when the seat collapsed and injured P

· There was a repair report done 11 days prior to the accident

P’s Argument

· If there had been reasonable inspection and care to the seat at the time of the repair (11 days earlier) the seat would not have collapsed

Issue

· Should common carriers (i.e. busses, trains,…) be required to “exercise the utmost care, so far as human skill and foresight can go”? 

Court’s Ruling
·  “The rule of a common carrier’s duty of extraordinary care is no longer viable. Rather, a common carrier is subject to the same duty of care as any other potential tortfeasor – reasonable care under all of the circumstances of the particular case.”
· New trial ordered and jury to be given new instruction as to level of care required by a common carrier.

· Note: for the purposes of this exam, mention that the old method was to apply a higher standard to common carriers, but there has been a recent trend to hold them to reasonable standard
Notable Comments

· except in med mal cases, most courts have rejected the that a prevailing social custom defines the standard of care

Wood v. Groh – appellate court says father must be held up to “the highest degree of care in safekeeping a handgun” (court imposing heightened duty for gun owners) Note: Evans says this is BAD law, the court should have used reasonable care, which in the case of a gun, a reasonable person should be very careful
Bashi v. Wodarz – sudden and unanticipated mental illness (while driving in this case) does not preclude the D from liability as does sudden and unanticipated physical illness (ex. heart attack)

Roberts v. Ramsbottom

Facts

· old man had stroke, remained conscious and attempted to drive to hospital

· he started to feel funny while driving, like his muscles weren’t acting correctly

· he lost control of his car and it hit P

Court’s Ruling

· found D liable for failing to appreciate proper significance of his situation

· his actions were found not be reasonable

Trimarco v. Klien (pg 69)

Court of Appeals of NY, 1982

Facts

· P was badly cut when he fell through the glass door that enclosed his tub in defendant’s apartment building

· The glass door no longer conformed to accepted safety standards

Court’s Ruling

· The customary practice used need not be universal.
· A common practice or usage is not necessarily a conclusive or even a compelling test of negligence. (but in some circumstances it can be)
· P presented enough evidence to send the case to a jury and sustain the verdict reached by the jury (in favor of P)
· The court reversed the dismissal but ordered a new trial b/c the trial judge had erroneously admitted certain evidence that had hurt the defense. 

TJ Hooper Case – Except in malpractice cases, courts have rejected the argument that a prevailing custom defines the standard of care. You can fit the custom and still be negligent.
LaVallee v. Vermont Motor Inns – While industry custom is not conclusive in any given case, it is a useful guide, unless it is apparent that under the particular circumstances of the case a reasonable person would not conform to the industry-wide custom.

Levine v. Russell Blaine Co. – Court held that if P could show that the purpose of the customary use of smooth rope was to avoid injuries, the evidence of custom was admissible.

Garthe v. Ruppert – The court held that evidence is inadmissible that takes one or two instances as a gauge or guide in place of the custom of the trade.

Stagl v. Delta Airlines – liability may exist even if plaintiff can point to no previous similar accident

Negligence Per Se 

Negligence Per Se – “negligence in itself”; The unexcused violation of a statute or administrative regulation which is adopted by the court as defining the standard of conduct of a reasonable person. In other words, the court finds that by not following the statute, you failed to meet the standard of care.
· In determining if someone is negligent per se, courts often look at the intent of the statute, if the intent was for something unrelated to what accident is at question, negligence per se is not found.
· Note: when statute does not state cause of action, look at 3 prong test on pg 17

Martin v. Herzog (pg 75)

Court of Appeals of NY, 1920

Facts

· P and her husband were riding in a horse buggy and were struck by D (who was driving a car)

· P did not have a light on their buggy, as required by law
Court’s Ruling

· “We think the unexcused omission of the statutory signals (not having a light on the buggy) is more than some evidence of negligence. It is negligence in itself.”

· P is found to be negligent per se
Clinkscales v. Carver – Someone’s criminal liability has no bearing on their civil liability 

Tedla v. Ellman (pg 78)

Court of Appeals of NY, 1939

Facts

· Two hobos were walking the wrong way (according to a local statute) down a street and were hit by a car

D’s Argument

· the P’s were contributorily negligent b/c they were violating statute (negligence per se)
Court’s Ruling 

· It should not be construed that as an inflexible command that a general rule of conduct intended to prevent accidents must be followed even under conditions where adherence might cause accidents.

· A statute’s intentions matter in enforcing the rule.

Notable Comments

· Restatement (2nd)  286 – the court may adopt the conduct of a reasonable man as an excuse to disobey a statute for reasons such as personal safety (pg 78)  (see also: Uhr v. East Greenbush on pg 18)
Proof of Negligence   (proving D’s conduct was below the standard of care)
Notice (helps in proving negligence, but it is not req’d)


Actual Notice – D knew there was a hazard and didn’t do anything to remedy it


Constructive Notice – D should have reasonably known about the hazard
Business Practice Rule – says that since D has chosen to run his business a certain way, he has a duty to protect customers and foresee dangers (applicable in self-service type companies, ex. grocery stores)

Res Ipsa Loquitur 

· Lets the jury use circumstantial evidence to prove negligence; no direct evidence needed 

· Doesn’t itself necessarily prove negligence, it just gets you to a jury

· Generally does not shift the burden of proof to D

· Elements 

1. accident usually doesn’t occur w/o negligence
2. instrumentality was in D’s control
3. there was no contributory negligence (P was in no way negligent)

What can happen in a res ipsa loguitur case?

1. prima facie case – that the accident occurred is evidence (not total) of negligence

2. shifting burden of producing evidence* – after the P proves that the accident doesn’t occur w/o negligence, then D must show that the accident did and often can happen w/o negligence (plausible and persuasive evidence)

3. shift burden of proof* 



*Most res ipsa loquitor reach #1 above, but cases often do NOT involve # 2 or 3 b/c they are held 


   to be present only in “very strong” res ipsa cases. 

Res ipsa loquitur is usually not worth trying for if the P doesn’t even know what/who the instrumentality was (ex Helton v. Forest Park Church, the nursery school case where a young girl was hurt at a nursery school while playing w/ several children), but is common and useful in situations where the P doesn’t have the ability to know exactly what happened (ex. when P is unconscious before surgery) (Ybarra v. Spangard)
Alternatives to res ipsa loquitur (other ways for P to try and collect)

· strict liability

· enterprise liability (a company being held to a stronger liability standard based on the inherent danger of their business, often applicable in hospitals

Negri v. Stop & Shop (pg 87)
Court of Appeals of NY, 1985

Facts

· P slipped and fell backwards at D’s store

· She fell into a pile of broken baby food jars, which had allegedly been there before she fell (witnesses say that broken jars were probably there for a while b/c they had never heard them fall)

Issue

· Did D have constructive notice of the broken jars?

Court’s Ruling

· There was enough evidence for the jury to find for P
· To constitute constructive notice, a defect must be visible and apparent and it must exist for a sufficient length of time prior to the accident to permit D’s employees to discover and remedy it

Notable Comments

· Notice isn’t required for liability, but it is very helpful if the P can prove it.

· The facts of this case should be analyzed as a premise liability case, but the editing for the book might have edited this out

Gordon v. American Museum of Natural History (pg 88)

Court of Appeals of NY, 1986

Facts

· P was injured when he slipped on a piece of paper and fell while on a flight of stairs at D’s building

· P claims the piece of paper had been there for a long time, and so D was negligent in not cleaning it up, creating a hazardous area

· No witnesses say they say paper on the stairs prior to the incident 

Issue

· Did D have constructive notice that there was paper on the stairs?

· Had that paper been there for a long time, creating a hazardous condition?

Court’s Ruling

· To constitute constructive notice, a defect must be visible and apparent and it must exist for a sufficient length of time prior to the accident to permit D’s employees to discover and remedy it 

· Since there is no evidence pointing to this paper being there for any amount of time, there is not enough evidence to go to trial

Randall v. K-Mart 
· P argued “business practice” rule

· Court stated: a “merchant that uses the self-service method of sale must bear the burden of showing what steps were taken to avoid the foreseeable risk of harm

· Nonetheless, the Court refused to apply the rule when P claimed that D’s “self-service method of selling merchandise” relieved P of the burden of showing how long the hazard had been present
Lanier v. Wal-Mart

· Issue: Who should have the burden of proof? 

· In most tort cases the burden lies on the P, but this court ruled that in a self-service setting in a store, the burden shifts to the D b/c it can be very difficult for P to prove b/c most of the knowledge of the situation/setting lies with the D (store owner)
Byrne v. Boadle (pg 92)
Court of Exchequer, 1863

Facts

· D owned flour factory

· P is walking by and a barrel flew out of D’s building and fell

Court’s Ruling

· D’s responsibility/burden to prove that he is not negligent b/c barrel falling out and hitting pedestrian on street shows prima facie evidence of negligence 
· It is D’s duty to make sure barrels don’t fall out of factory

· “It is the duty of persons who keep barrels in a warehouse to take care that they do not roll out, and I think that such a case would, beyond all doubt, afford prima facie evidence of negligence.”

Larson v.  St Francis Hotel – hotel not found liable for people throwing something off the balcony; different from Byrne b/c the hotel does not have absolute control over people in the rooms

Connoly v. Nicollet Hotel

· hotel found to have acted negligently b/c they knew certain guests of the hotel had been acting out of control and the hotel was allowing the behavior

· constructive notice upheld 

McDouglald v. Perry (pg 95)
SC of Florida, 1998

Facts
· spare tire flew out from under a semi and hit a P’s windshield 

· spare tire was installed 21 yrs ago 

· the chain holding the tire in place broke, and it “disappeared” before trial

Procedure

· Judge instructs jury on res ipsa loquitur doctrine

· Appellate court overrules and says res ipsa loquitur should not be used b/c P did not provide sufficient evidence

Court’s Ruling

· res ipsa loquitur applied

· All that is required is evidence from which reasonable persons can say that, on the whole, it is more likely that there was negligence associated w/ the cause of the event than that there was not
· Res ipsa loquitur should be used only in rare cases
Ybarra v. Spangard (pg 102)
SC of California, 1944
Facts

· P had surgery and after he had pain in his right arm/shoulder 

· P went to other MD’s and they said the injury was caused by trauma

· P filed suit against all MD’s and nurses who worked on him during the surgery b/c he didn’t know who specifically caused the injury

· Expert MD testifies for P that the injury occurred during surgery 

Court’s Ruling

· court granted res ipsa loquitur
· Court says D should have to provide evidence that there was not negligence (shifting burden of evidence)
· It should be enough [proof] that the P can show an injury resulting from an external force applied while he lay unconscious in the hospital
· Where P receive unusual injuries while unconscious in the course of medical treatment, all the D’s who had any control over the P’s body or the instrumentalities which may have caused the injuries may be called upon to meet the inference of negligence by giving an explanation of their conduct. 

Medical Malpractice

Important Considerations in Med Mal

· Community/Professional “customs” are very important in medical malpractice suits.
· MD’s following a professional standard can usually relieve them of liability.
· Expert witnesses are often used to establish a standard of care for the profession. (See pg 29 for more expert witness admissibility tests, Daubert and Frye)
· Informed Consent torts - Was there informed consent? Was there a duty to inform?

· Generally held that infant who is born alive may sue through a legal guardian for harm suffered before birth.
· Note loss of chance liability on pg 31
Wrongful Death Statutes - action may be brought by legally designated beneficiaries (normally family) for pecuniary losses

Survival Statutes - statutes allow the estate of the deceased to bring suit for any harm for which the deceased could have sued had he survived. Includes:

· medical expenses 

· lost wages

· pain and suffering
Sheely v. Memorial Hospital (pg 111)
SC of Rhode Island, 1998
Facts

· Young MD delivers baby, woman later suffers from complications at site of the surgery
· Woman sues and gets expert MD to testify for her

· D tries not to allow the expert witness to testify b/c:

· the expert has not practiced in several years

· export is not from the local area

· expert is much older and more experienced than D was (witness is over-qualified)

Issue

· Credentials/allowing expert witnesses
Court’s Ruling 

· Court allows witness on national standards grounds in that the witness was nationally board certified

· Abandoned the “similar locality” rule, which previously governed the admissibility of expert testimony in such actions

· “Any doctor with knowledge of or familiarity w/ the procedure, acquired through experience, observation, education, OR association is competent to testify concerning the requisite standard of care and whether the care in any given case deviated from that standard”
Precedent

· Soars v. Vestal: required testifying expert to be in the same medical field as D physician (this was rejected)
Gala v. Hamilton – when there are two schools of thought, an MD may exercise either 

Welsh v. Bulger – hospitals themselves may be negligent for failing to use reasonable care in keeping their facilities safe and in failing to select and retain only competent MD’s from the community to exercise staff privileges

States v. Lourdes Hospital (pg 119)

Court of Appeals of NY, 2003

Facts

· P underwent surgery and came out with pain in her right arm 
· P claims the anesthesiologist caused the injury
Issue

· concerns the first element of res ipsa loquitur – that the occurrence would not take place in the absence of negligence 

· D says that this element is not present here b/c P must rely on expert medical opinion, and the doctrinal foundation of res ipsa loquitur can only lie in everyday experience 

Court’s Ruling

· expert testimony may be properly used to help the jury “bridge the gap” between its own common knowledge and the common knowledge of MDs to find first element of res ipsa 
Restatement of Torts Sec 328 – It may be supplied by the evidence of the parties, and expert testimony that such an event usually does not occur with out negligence may afford a sufficient basis for the inference.

Informed Consent

Elements of Informed Consent Tort

1. there was a specific risk and it was not disclosed
2. there was a duty to disclose the risk (types discussed below) (can be waived)
3. the risk materialized (happened)

4. causation (the patient would have made a different decision if he would have been fully informed)

· objective – what reasonable, average person would have done (more commonly enforced)
· subjective – what the specific person in question would have done
Duty to Disclose (Different types used)
· Professional custom (what most MDs disclose, becoming less common)
· Reasonable MD ( “custom” isn’t necessarily reasonable)

· Reasonable patient (What would the average, reasonable person want to know?) (becoming the most common)
· Subjective patient (What would the individual person in question want to know?)

Three main sources relevant to what needs to be disclosed to have valid informed consent:

1. Ethical norms and related professional codes and industry standards 

2. Federal case law and regulations that reference industry standards

3. State statutes and common law

When is Duty to Disclose Waived?

1. emergency situation/unconscious

2. disclosure would have hurt the patient (patient would have committed suicide if they found out all the information) (very rare)

3. common knowledge (if the risk is known to everyone, or specifically known by patient for some special reason (if patient was also a doctor))
Battery Theory of Informed Consent Tort
· An unconsented touching is a battery

· This theory is potentially applicable in situations where P can argue that there was no consent at all (ex. surgery on wrong organ or by wrong MD)

· Note: wouldn’t work in case like Matthies v. Mastromonaco b/c this requires actual physical touching
Negligence Theory of Informed Consent Tort

· Typical scenario is the patient may have consented to the treatment received, but the patient now claims the consent was somehow defective b/c the MD negligently failed to provide adequate info about the risks of the procedure that was chosen, or the benefits of alternatives

· This doesn’t require any touching so it can be used in cases where the course of action was non-treatment (like Matthies v. Mastromonaco)
List of what should (not technically all required) be in a strong informed consent:

1. The nature of proposed care, treatment, services, medications, interventions, or procedures

2. Potential benefits, risks, or side effects, including potential problems relating to recuperation

3. The likelihood of achieving care, treatment, and service goals
4. Reasonable alternatives to proposed care, treatment, and service

5. The relevant risks, benefits, and side effects related to alternatives, including the possible results of not receiving care, treatment, and services

6. When indicated, any limitations on the confidentiality of info learned from or about patient

Texas Law 
Texas has passed statute containing:

· list of major risks (“A”) that require full disclosure and minor risks (“B”) that don’t require disclosure

· If something is not on either list, common law is used (reasonable MD standard)

When an MD follows disclosure requirements, he is deemed to have fulfilled his duty to inform/disclose

· Note: a patient can still bring negligence claim for something else, but not an informed consent claim

· If patient experiences one of the disclosed risks, only way to bring negligence is to show MD created the risk by negligent behavior (hard to do, limits res ispa b/c must prove negligent behavior)

Matthies v. Mastromonaco (pg 123)
SC of New Jersey, 1999

Facts

· MD (D) did not disclose to patient (P) different alternatives and risks of treatment

· D chose to not use surgery and instead held P to bed rest
Issues

· Do doctors have duty to disclose risks of a treatment if it is noninvasive?

Precedent - Canterbury v. Spence
· The “what would the patient have done if he had known all the alternatives” is regarded as too hypothetical b/c patients will always say they would have chose different

· The causation element of informed consent should be objective, not subjective
Court’s Ruling

· “In informed consent analysis, the decisive factor is not whether a treatment is invasive or noninvasive, but whether the MD adequately presents the material facts so that the patient can make an informed decision.”
· Doctors must disclose all treatment alternatives, not just ones they recommend 

· Doctors have duty to disclose ALL risks and alternatives even if treatment is noninvasive
What types of risks should be disclosed?

· Albany Clinic v. Cleveland – MD was held not obligated to inform patient about his (MDs) personal cocaine use
· Duttry v. Patterson – surgeon’s personal experience is not relevant to informed consent, although case can be analyzed for misrepresentation tort

Allore v. Flower Hospital – court refused to allow damages for D’s wrongful prolongation of P’s life
Cruzan v. Director, Missouri Dept. of Health – Supreme Court articulated a constitutionally protected liberty interest in refusing unwanted medical treatment 

The Duty Requirement: Physical Injuries

Restatement (3rd) of Tort – “ordinarily…a duty to exercise reasonable care exists with regard to causing physical harm, but recognizes that for reasons of principle or policy courts may determine than an exception should be created for a given class of cases.”

Privity Doctrine – manufacturer only has duty to who acquired the product from them, not to the end user.  

· MacPherson v. Buick Motor Co. eliminates the privity doctrine, concluding that a car manufacturer owed a duty of due care to someone who bought a car from an intermediate dealer. 
No Affirmative Duty Rule – generally D has no affirmative duty to help P

· Union Pacific Railway v. Cappier – court held that there was no duty to do anything to help a victim who was non-tortuously run over while trespassing on defendant’s railroad tracks

Exceptions to the “No Affirmative Duty Rule”

· Restatement (2nd) Sec 322 – “If the actor knows or has reason to know by his conduct…he has caused such bodily harm to another as to make him helpless and in danger of further harm, the actor is under a duty to exercise reasonable care to prevent such further harm.” (Maldonado v. Southern Pacific Transportation)
· Non-negligent Creation of Risk

· Simonsen v. Thorin – court held that the D had an affirmative duty to use due care to remove a hazard he created in the road or to warn others of it, though he was not liable for creating the hazard

· Restatement (2nd) Sec 321 – one who has done an act and subsequently realizes or should realize that he has created an unreasonable risk of causing physical harm to another is under a duty to exercise due care to prevent the risk from occurring even though at the time the actor had no reason to believe that his act would create such a risk

· Easy Rescue – where a person can act to help another person who is in a dangerous or impaired situation, that person should act as long as it is with “little or no inconvenience” to him

Two Different views of Duty

1. once you voluntarily assume a duty, you have an obligation to follow through (most commonly accepted)

2. you have duty to follow up only if you have made the person worse off
Harper v. Herman (pg 134)

Supreme Court of Minnesota, 1993

Facts

· Harper (P) was a guest on Herman’s (D) boat

· D drove boat out to an island on the lake and dropped anchor

· D had been there several times, but P had been there once before as well

· P dove off the boat and broke his spine b/c the water was only 3 feet deep

Issue

· Does the boat owner, who is a social host, owe a duty of care to warn the guest on the boat that the water is too shallow for diving?
Court’s Ruling

· P failed to prove a special relationship existed between P & D that placed an affirmative duty to act on D
· Superior knowledge of a dangerous condition by itself, in the absence of a duty to provide protection, is insufficient to establish liability in negligence.

· D was not deprived of opportunities to protect himself

· P had no reasonable expectation to look to D for protection, court held that D had no duty to warn P that the water was shallow

Precedent

· Andrade v. Ellefson: Actual knowledge of a dangerous condition tends to impose a special duty about that condition. Lower court used this precedent in saying that D did have duty, but higher court overturned.
Farwell v. Keaton (pg 140)

SC of Michigan, 1976

Facts

· Farwell and Siegrist were friends who were out on the town together

· They got in a fight and Farwell was severely injured

· Siegrist drove Farwell around and eventually left him in the car in front of Farwell’s grandmother’s house w/ an ice pack on his head

· Farwell later died from injuries sustained during the fight

Issue

· Did Siegrist have duty to Farwell?

Court’s Ruling 

· Siegrist failed to exercise reasonable care after voluntarily coming to the aid of Farwell and his negligence was the proximate cause of Farwell’s death
· There was a special relationship between the two b/c they were close friends out together

· Obligation of duty of care on 2 basis

1. Siegrist voluntarily came to Farwell’s aid
2. There was a special pre-existing relationship (co-venture)
Morgan v. County of Yuba – another way to assume a duty is by saying that you will do something (creates reliance on the promise)
Duty to 3rd Parties

Restatement Section 315: a duty of care may arise from either 

1. a special relation between the actor and the third person 

2. a special relation between the actor and the other which gives to the other a right of protection 

Tarasoff v. Regents of the University of California (pg 157)
SC of California, 1976

Facts

· Poddar was a Indian student attending U of California (D)

· Poddar was obsessed w/ a girl named Tarasoff (her parents are P)

· He checked himself into care under a psychologist employed by D

· Poddar told psychologist about thoughts to kill Tarasoff, so psychologist had campus police temporarily detain him, but he was shortly released

· Poddar later killed Tarasoff

Issue

· Did the psychologist have duty to warn Tarasoff?

Court’s Ruling

· “When the avoidance of foreseeable harm requires a defendant to control the conduct of another person, or to warn of such conduct, the common law has traditionally imposed liability only if the defendant bears some special relationship to the dangerous person or the victim.” (In this case the psychologist did have a special relationship to the dangerous person.)

· “Once a therapist does in fact determine, or under applicable professional standards reasonably should have determined, that a patient poses a serious danger of violence to others, he bears a duty to exercise reasonable care to protect the foreseeable victim of that danger.”

· The Court extended the duty of care to a third party
· The burden of giving warning was much lower than the benefit of life (risk v. benefit/hand formula)
Notable Comments

· most states have now adopted some form of Tarasoff ruling

· Lawyers can be held liable under Tarasoff
Precedent

· Rowland v. Christian: “liability should be imposed for injury occasioned to another by his want of ordinary care or skill”

Why not hold police liable?

· policy: making police have duty to warn all potential victims would be very costly and take away from police’s real job

· possible slander cases against the police if the crime was not committed

Imposing a duty to 3rd parties based on the physician-patient relationship.
· Reisner v. Regents of the U of California: court held defendant doctor owed duty to P despite the lack of a relationship between the two.
· Pate v. Threlkel: court imposed duty to the patient’s child who alleged that her cancer would have been discovered sooner and been treatable if her mother had been told about her (the mother) genetic situation 

No Duty to 3rd parties in physician-patient relationship
· Hawkins v. Pizarro: court required that the 3rd party’s existence or identity be known at the time of the negligence
Albala v. City of NY: A daughter sued a doctor for performing an abortion on her mother before she was 
ever born that led to birth defects. Court said to recognize this action would require the extension 
of traditional tort concepts beyond manageable bounds.

Conboy v. Mogeloff:  D prescribed a drug for his patient and told her she could drive a car while taking it. 
She later, after taking the drug, lost consciousness and the car crashed, causing injuries to her 
children. The court rejected a duty from the D to her children saying that there was no knowledge 
by D of the children’s reliance on his conduct.
Thompson v. Almeda

Facts

· The county released James, a violent juvenile offender, into his mother’s custody

· The county knew that he had made threats to kill some unidentified child
· Within 24 hours, James killed a boy in his neighborhood.

Court’s Ruling

· court dismissed the action against the county b/c there was no “identified” potential victim
Duty under Legislation
When a statute is silent (meaning it does not explicitly state a cause of action), as this one is, the courts have applied a 3 prong test to determine if cause of action may be fairly implied:

1. Whether P is one of the class for whose particular benefit the statue was enacted;

2. Whether recognition of a private right of action would promote the legislative purpose; and

3. Whether creation of such a right would be consistent with the legislative scheme. 

Uhr v. East Greenbush Central School District (pg 168)

Court of Appeals of NY, 1999

Facts
· There was a state statue requiring schools to test students annually for scoliosis

· P’s (a child) was not tested and child later needed surgery that parents say would have been unnecessary if the school would have performed the test
Issue

· Does a violation of the state statute create a cause of action to bring tort suit?

· Negligence Per Se?

Court’s Ruling

· The court ruled that this case satisfied the first two elements of the test, but not the third. Therefore, there should not be a cause of action.

· Court says b/c the legislature had included punishment for violators in the statute (in this case monetary funds were reduced), it is inconsistent w/ their (the legislature’s) scheme for the judicial branch to impose further punishment
Notable Comments:

· Compare previous case of Martin v. Herzog, where person had clear duty and the statute’s purpose was to help define the standard of care. This case was different b/c there is no clear duty in the Uhr case, just a statute. The court in Uhr was trying to find if there should be a duty, where in Martin, there it was a negligence per se case. 

· Generally, if there is no private right of action, the courts will be reluctant to infer one.

Cuyler v. US

Facts

· hospital violated a state statute by not reporting suspicion that a babysitter was beating the child

· a month later, the babysitter fatally abused the child

Court’s Ruling

· Court (Posner) held that there was no common-law duty to report and concluded that no private action should be found in the statute

· Court reasoned (policy ramifications) that imposing a liability in this instance would force all hospitals to report on even the smallest of suspicions, which could lead to defamation suits
Duty to Report Crimes

· The Iverson case: Woman was murdered and raped in a Las Vegas bathroom while the murderer’s friend saw it and did not intervene (Seinfeld Syndrome). This case led to a statue passed in California the Iverson Victim Protection Act which requires observers of murder or other sex crimes to report to police (there are several exceptions, such as family).

Federal Statutes

· Emergency Medical Treatment and Active Labor Act (EMTALA): Congress passed act that requires hospitals with emergency facilities to accept patients in “an emergency medical situation” and treat them until they are stabilized.

Policy Basis for Invoking No Duty

Cases in this section involve situations where the D has played some role in creating the risk that harmed the P, but for policy reasons, courts have determined to not hold the D liable, even if negligent.

Strauss v. Belle Realty (pg 176)

Court of Appeals of NY, 1985

Facts

· A failure in Con Ed’s (1 of the D’s) power system, left most of NYC in darkness, including in P’s apartment complex (owned by Belle Realty, the other D)

· P was an old man and when he went down to the basement of the apartment complex to get water he fell on the defective, dark stairwell 
Issues

· P alleges negligence against his landlord for failing to maintain the stairs or warn of their dangerous condition and negligence against the power company for failing to perform its duty of providing electricity.

· Does Con Ed owe a duty of care to P, who fell in a common area where his landlord, but not P, had a contractual relationship w/ them?

Court’s Ruling

· Con Ed does not owe a duty to the tenant b/c he did not have a contractual agreement w/ them in the place that he fell. (even though Con Ed was found negligent)

· Court reasoned that if they allowed the P to recover damages, it would lead to countless lawsuits against the power company.

· The court aimed to “limit the legal consequences of wrongs to a controllable degree.”

Dissent 

· Dissent says the majority’s thought of “the electric company will go bankrupt is we allow liability in this instance” is presumptuous and wrong. The power company will find a way to incorporate the costs of litigation into it’s cost structure and still make a profit.
Reynolds v. Hicks (pg 183)
SC of Washington, 1998

Facts
· A minor got drunk at a wedding and later, while driving, hit another car (P).

· P is filing suit against the couple whose wedding it was saying they were “negligent in serving alcohol to D with knowledge he was under 21.”

Issue

· Does the newly married couple owe a duty to the P for the minor’s actions?

Precedent

· Hansen v. Friend: court recognized that a minor who is injured as a result of alcohol intoxication has a cause of action against the social host who supplied the alcohol.
      (P wanted the court to extend this ruling to 3rd parties)

Court’s Ruling

· Court holds that since the couple were social hosts, and not a commercial vendor, they owe no duty to 3rd parties injured by the actions of the intoxicated minor. 

· Court reasoned that social hosts are not as capable handling the responsibilities of monitoring their guests’ alcohol consumption as their commercial and quasi-commercial counterparts. 

Dram Shop Acts
· Most states have enacted “dram shop acts” that impose liability on commercial enterprises for harm resulting from intoxication when they serve a person to the point of intoxication or serve an intoxicated person. 

· Delta Airlines v. Townsend: court held that airline that served a passenger until intoxication was not liable under the dram shop act to a 3rd person injured by the passenger as he was driving home b/c it was not foreseeable that he would drive home (could have had taxi)
· Berte v. Bode: A man and woman met at a bar. The man became drunk and later the woman agreed to take him home. The man raped and killed the woman on the way. The court held the bar liable to the 3rd party victim. 

Negligent Entrustment 
Doctrine of Negligent Entrustment

· One who supplies directly or through a third person a chattel for the use of another whom the supplier knows or has reason to know to be likely…to use it in a manner involving unreasonable risk of physical harm to himself and others whom the supplier should expect to share in or be endangered by its use, is subject to liability to physical harm resulting to them (Restatement (2nd) of Torts 390)
Vince v. Wilson (pg 188)

SC of Vermont, 1989

Facts

· D was a grand-aunt who provided funding for her grand-nephew to buy a car, even though she knew he had drug and alcohol problems

· The nephew hit P with the car and filed suit against grand-aunt for providing the boy the means to cause the accident.

Issues

· Should D be held liable for an accident b/c she provided funding for the car that caused the damage?
Court’s Ruling

· Court says there is sufficient evidence to make a prima facie case for negligent entrustment (held against D) (uses Restatement Sec 390)

Peterson v. Halsted

Facts

· D was father who co-signed on a car for his daughter. Daughter made all the payments.

· Daughter later caused accident by her drunk driving.

Court’s Ruling

· The court did not impose a duty on the father b/c even though he knew she had a history of drunk driving, he never made any payment on the car, only co-signed
Kitchen v. K-Mart

Facts

· Man was so drunk when he came to K-Mart (D) to buy a gun that he couldn’t even fill out the paper work, so the employee did it for him and just made him sign his name at the bottom. 

· Immediately after leaving K-Mart, the drunk man went and shot his girlfriend (P)

Court’s Ruling

· Court used Sec 390 of Restatement to hold D liable
Notable Comments:

· Courts overwhelmingly say, in almost all cases, that gun shop owners are not liable. Courts say that that should be regulated by the legislative branch.

Premises Liability
This section regards duties owed to entrants by those who own, or are in possession of, land for harm arising from conditions on the land.
Landowner Liability

1. Premise

2. Nuisance

3. Activities 

Classifications of visitors to someone else’s property:
Invitee – comes on property to conduct business or for another non-social purpose where a benefit is received (ex. graduation ceremony, church) but not just a social guest (there is a duty to protect from not only known dangers, but also dangers that would be found upon inspection of the premises)
· When someone enters a store to use the restroom, courts still allow them to have invitee status b/c they might buy something when they are in there

· If an invitee is in a store and goes past a sign that says, “Customers DON’T pass”, she will generally lose her invitee status (whether she becomes a trespasser or licensee depends on factors such as if the “Don’t pass” sign was clearly visible and whether there was a closed/locked door preventing entry

Licensee – social guest, person who has been invited (there is a duty to protect from a known danger)

Trespasser – uninvited (no ordinary duty of care owed) 

Exceptions to No Duty to Trespasser Rule

· ordinary care can be owed to children 

· frequent trespassers (if owner knows there is a common pattern of trespassing)

· once you know that a trespasser is there, you owe him an ordinary duty

Carter v. Kinney (pg 195)

SC of Missouri, 1995

Facts

· The Kinneys (D’s) hosted a bible study at their house. Mr. Kinney melted the ice on the driveway in front of his house the night before.
· While coming to the bible study, P slipped on ice on the driveway and was injured 
Court’s Ruling

· P was a licensee and so was only owed a duty by D to be protected from known dangers. Thus, D was not liable.
· P was held a licensee b/c
· D’s house was not open to the public

· Neither P not D was receiving a material benefit from visit

Notable Comments:

· Why is there less liability for social guests?

· traditional basis of hospitality

· social guests usually have high frequency of visits and they should accept the house as is 

Activities on the Premises:

Britt v. Allen County Ju.Co. – court held woman who was using school’s gym to promote her own sales could not establish willful or wanton injury and refused to adopt a distinction between active and passive negligence (traditional rule said licensees and trespassers could not recover for active negligence while on the premises)
Bowers v. Ottenad – held when a licensee, whose presence is known or should be known, is injured or damaged by some affirmative activity conducted upon the property by the occupier of the property the duty owed to such person is one of reasonable care under the circumstances. (overturned Britt v. Allen)
Child Trespassers:

Attractive Nuisance Doctrine

· What is an attractive nuisance?

· artificial altercation (natural lakes and rivers aren’t included)

· ex. swimming pool, trampoline, etc…

· Elements

· Landowner knows or has reason to know children are near/have access to the land and are likely to come

· There is a risk in the hazard

· Children would not be aware (b/c of their young age) of the danger

· Learned Hand Formula; if your hazard has such a large social benefit it outweighs risks you can be relieved of liability

· Landowner fails to exercise reasonable care to eliminate hazard

Holland v. Baltimore – court lays out elements of attractive nuisance doctrine (Restatement Sec 339)

Heins v. Webster County (pg 201)

SC of Nebraska, 1996
Facts

· P went to hospital to visit his daughter who worked there
· As P was leaving he slipped at the main entrance and fell, allegedly b/c of accumulation of ice and snow

Issue

· What was the classification of P?

· Should the court uphold the classifications of licensee and invitee?

Court’s Ruling

· Court eliminated the distinction between licensees and invitees and requires a standard of reasonable care for all lawful visitors. Court reasons that modern society creates relationships between persons not contemplated by the traditional classifications.
· Separate class for trespassers maintain 
Dissenting Opinion

· worried about a landowner owing the same duty to all people, except trespassers, who enter the owner’s land

Notable Comments

· Some states, such as Texas, still use the traditional classification system
· Liability is less likely if caused by a natural condition

Landlord and Tenant

Sargent v. Ross – landlord is liable in tort only if the injury is attributable to: (only one needed) (increased the liability of landlords)
1. hidden danger that landlord and not tenant is aware of 

2. premises leased for public use

3. premises retained under landlord’s control (common areas)

4. premises negligently repaired by the landlord

Putnam v. Stout – court imposed duty where landlord had made promise to fix something, but didn’t
Criminal Activity

In general, there is no duty to protect people from the criminal acts of 3rd parties, however most courts have said that companies have a duty to implement reasonable measure to protect their patrons from criminal acts that are foreseeable. 4 common approaches to criminal act foreseeability:

1. Specific Harm– owner’s only duty is when he is aware of the specific, imminent harm (this has been held by most courts to be too restrictive)

2. Prior Similar Incidents– evidence of prior incidents near the premises should put owner on notice

3. Totality of the Circumstances – takes into consideration all relevant factors such as prior similar incidents, condition of the land, nature of the crime, etc… (most common approach)
4. Balancing Test – balancing the foreseeability of the harm against the burden to the owner of imposing a duty to protect (Hand formula approach)
Kline v. 1500 Mass Ave Apartments – court imposed a duty of care on the landlord of a large apartment building for a tenant who had been assaulted in a common hallway of the building. Court reasoned that the landlord is in the best position to take the necessary protective measures.

Posecai v. Wal-Mart Stores (pg 211)

SC of Louisiana, 1999

Facts

· Woman (P) was robbed outside of Sam’s Club while she was wearing $19,000 worth of jewelry

· Police said this was not a high crime area

· P hired expert to testify that area was a “high crime” area

Issue

· Does D (Sam’s) owe a duty to protect P from criminal acts of 3rd parties when she is in the parking lot?

Court’s Ruling

· Court adopts the “balancing test” for determining when business owners owe a duty to provide security for their patrons
· Court says level of foreseeability should determine how high the level of security should be
· Court says, in this case, D did not have the requisite degree of foreseeability for the imposition of a duty to proved security patrols in the parking lot

· Policy: if courts hold stores in high crime areas to too high of a standard, then the stores will leave the area, which will further hurt the community

Concurring Opinion

· feels the “totality of the circumstances test” should be adopted by the court

Resisting Robbery

Boyd v. Racine Currency Exchange  &  KFC v. Superior Court both held that shopkeepers have no duty to 3rd parties to comply with robber’s demands

Intrafamily Duties
With the 1900’s “Married Woman’s Act” – allowed women to bring suit; before the act, husband and wife were considered “one person” and thus could not sue each other
· The concept of “one person” has never existed between parents and children

Almost all suits between family members are now allowed by the courts.
Government/Municipal Entities

There is a general governmental immunity to tort claims. (This has been relaxed, especially by Fed Tort Claim Act)
· Policy

· the govt. paying tort damages are just like the people paying, b/c the govt.’s money is just taxes

· if police were held liable to protect those they thought were in harm, they would spend all their time warning people, and not trying to stop the crime

· Exceptions (for non-federal governments, it depends on state law)
· Special relationship created with govt agent where they have in some way assured that they will held/protect (Delong v. County of Erie)

· Purely Discretionary Act (Lauer v. City of NY)

· Note Federal Tort Claims Act (next pg)
Delong v. County of Erie: 2 elements to create special relationship w/ 911 operator

1. direct communication


2. reliance by the caller (who had direct communication)

Cuffy v. City of NY

Facts: P sought protection from police from violent neighbors; police said they would come help them the next 
morning

Court’s Ruling: court established elements to create a special relationship that would create a duty to protect from 
the police; in this case, P did not meet all the strict elements 

1. assumption by govt. agent (through promise or action) to act on behalf of now-injured party

2. knowledge by govt. agent that inaction could lead to harm

3. direct contact between govt. agent and now-injured party

4. now-injured party’s justifiable reliance on the govt. agents promise
Federal Tort Claims Act
Fed. Tort Claims Act opened the federal government to liability for negligence claims

· no jury trial

· Exceptions to rule:

· Purely discretionary functions 

· arising from transmission of postal matter

· intentional torts

· damages caused by fiscal operations of the Treasury or by regulation on monetary system

· claim arising from military service during war time

· claim arising from a foreign country

Discretionary Levels (Cope v. Scott)

· Pure discretion

· No Choice – purely ministerial, if person follows standard perfectly there is no liability

· Some Discretion – statue leaves some discretion open (ex. “act in the public interest”) There is a possibility of liability based on the choice:

· If it’s a policy decision there is no liability

· If it’s a general choice, there might be liability 

Riss v. City of New York (pg 230)

Court of Appeals of NY, 1968

Facts

· crazed ex-boyfriend threatened Riss (P) and said he would hurt her if she ever dated anyone else

· Riss asked for police protection, but police refused (police said that they didn’t want to help her b/c the ex-boyfriend was a lawyer)

· After P became engaged to another man, the ex-boyfriend hired a thug to throw lye in Riss’s face, severely burning her

Precedent

· Schuster v. City of NY – police protection of an informant is a distinguishable situation in which police do have a duty to protect (b/c they have assumed the role by accepting the info)

Court’s Ruling

· Court said to establish a duty in this situation would be to create a new type of liability in tort (enforcing police protection to specific members of the public) which the legislature had not given the judicial branch

Dissent

· the fear of financial disaster by allowing this duty is unfounded b/c the police force would find a way to internalize the cost of litigation

Sorichetti v. City of NY


Facts: young child was mutilated by her father; father had a long 
history of abusive behavior, and mom had asked 
police to take action 

Court’s Ruling: imposing a duty based on the police inaction, the court distinguished Riss on the basis of protective 
orders, father’s history of violence, and officer’s assurance that police would take action 

Weiner v. Metro Transit: court ruled public transportation “owes no duty to protect a person on its premises from assault by a 3rd party”
Clinger v. NY Transit: P denied a duty by public transit b/c of governmental purposes

Lauer v. City of NY (pg 240)

Court of Appeals, 2000

Facts

· young boy had brain aneurism and died

· police started investigating the father b/c MD said there was evidence of wrong doing

· MD later found that the evidence did not point to wrong doing, but did not inform the police again, so they kept investigating the father
· Father brought suit against the city for vicarious liability for the MD negligently not reporting that there was no sign of wrongdoing after he first said there was
Court’s Ruling

· In determining liability, to determine discretion of act, you must look at the actions taken

· When there is a completely discretionary act, there is no liability (noted exception) and the court found this act was discretionary

· If the act was ministerial (following a set standard), but the D did not follow statute correctly, liability can be found, but that is not the case here
Cope v. Scott (pg 252)

US Court of Appeals, 1995
Facts

· road going through a park in D.C.

· man (P) gets in wreck on the road when it was raining

· P claims 

· the road was not properly maintained (too slick) 

· there was not enough signs to warn of danger

Court’s Ruling

· Allegation of roads being improperly maintained is not held b/c the choice to allocate money to other areas was based on policy, therefore there is no liability

· Allegation of posting signs was upheld b/c the court found the choice was discretionary and not based on policy(therefore was general) and therefore open to possible liability

The Feres Doctrine – Feres v. US
· court broadened the armed services exception beyond claims “arising out of the combatant services of the military” to encompass all injuries that arise out of or in the course of military service
The Duty Requirement – Nonphysical Harm

Traditionally, Ps could not recover for solely mental harm; now the common ruling is Ps have a cause of action if they were in the zone of danger or have manifested some physical showing of illness/disease. 
Where D’s negligent act physically endangered P, but resulted in no physical impact and causes P to suffer mental distress that has physical consequences, nearly all courts allow recovery.

Zone of Danger - permits recovery for emotional injury by those plaintiffs who are placed in an immediate risk of physical harm by that conduct  (even w/o physical consequences) (although not stated, physical injury to some 3rd party which P observed is normally required)
Dillon Factors (to determine if a non-physical harm is recoverable) (Dillon v. Legg)

1. P was located near scene of accident (not as intense as zone of danger)

2. shock resulted from direct emotional impact upon P from the contemporaneous observance of the accident

3. P and the victim where closely related 

4. (note: Portee v. Jaffee added a severity of distress element)
Falzone v. Busch (pg 264)

SC of New Jersey, 1965

Facts

· Car spun off road and hit Falzone’s husband and nearly missed Falzone (P)

· P claims the emotional shock of the car nearly hitting her caused her to become sick

Old Rule

· If you were physically harmed, you could sue for physical and emotional harm

· If you weren’t physically harmed, you couldn’t sue for emotional harm

Court’s Ruling

· Court says old rule came from old medical knowledge, now the medical fields shows severe effects of emotional harm

· The withholding of rewards for those truly hurt emotionally should outweigh the possibility of fraud arising from this ruling
· Court establishes new rule for “fright”: When negligence causes fright from a reasonable fear of immediate personal injury, which fright is adequately demonstrated to have resulted in substantial bodily injury or sickness, the injured person may recover if such bodily injury or sickness would be regarded as proper elements of damage had they occurred as a consequence of direct physical injury rather than fright. 
Metro-North Commuter R.R. Co. v. Buckley (pg 273)

SC US, 1997

Facts 

· Buckley worked as a pipe-fitter for Metro North R.R.

· His job exposed him to asbestos for about an hour a day

· Since Buckley found out about the harm of asbestos, he has been very worried about his added risk of cancer

· Buckley sued Metro-North under FELA, a statue allowing railroad workers to recover for employer’s negligence

Issue

· Can a railroad worker who has been negligently exposed to a asbestos, but shows no symptoms of any disease recover for emotional distress?

· Does the physical contact w/ insulation dust (that contained the asbestos) amount to the “physical impact” as described by the Gottshall court.
· “Zone of Danger” test
Court’s Ruling

· The worker cannot recover unless he manifests symptoms of a disease related to the asbestos
· Court says the “physical impact” to which Gottshall referred does not mean a simple physical contact with a substance that might cause a disease at a substantially later time.
Portee v. Jaffee (pg 286)

SC of New Jersey, 1980

Facts

· P and her young son, Guy, lived in an apartment building owned by D

· One day Guy became trapped in the building’s elevator

· Guy stayed trapped in the elevator while his mom (P) watched rescue personnel try and get him out unsuccessfully. P watched Guy die.

· P later became very depressed and even attempted suicide.
Precedents

· Falzone – the creation of a risk of physical harm is a sufficient indication that D’s conduct was unreasonable

· Dillon v. Legg (Dillon Factors) 
 Court’s Ruling
· Tweaks the Dillon factors: (Adding the severity of the physical injury)

1. death or serious injury caused by D’s negligence 

2. marital or familial status between P and victim

3. observation of death or injury at the scene of the accident

4. resulted in severe emotional distress

· Court found for P, said D’s duty to avoid harm to others extends to the avoidance of this type of mental and emotional harm

Bovsun v. Sanperi – extended a duty to members of the immediate family if they were NOT in the “zone of danger” (the “zone of danger” is more restrictive than the contemporaneous observance test of Dillon and Portee)

Pizarro v. 421 Port Assoc. – no duty to a non-immediate family member, even though she was in the zone of danger (elevator decapitating case)
Dunphy v. Gregor – court held for woman who witnessed the death of her fiancé even thought she was technically not immediate family. (contradicted Pizarro) Court said there should not be a “hastily drawn line” to determines who has a cause of action, but  instead there should be an examination of the relationship

Johnson v. Jamaica Hospital (pg 295)

Court of Appeals of NY, 1984

Facts
· P’s baby was born in D’s hospital

· The baby was stolen, but mother did not see it happen

· 4 months later baby was found by police and returned to P, unharmed

· P is suing for mental and emotional distress suffered b/c of hospital’s breach of duty to the baby

· P claims the hospital owes a duty to them (as parents) to care properly for their child

Issue

· Does the hospital’s duty of care to the child extend to the parents?

Precedent

· Kalina v. General Hospital – court refused to recognize a duty to the parents of hospitalized children (this court adopts this ruling)
· Johnson v. State of NY – if hospital tells you your family member died, when in fact they didn’t, there can be a cause of action

· Lando v. State of NY – hospital lost the deceased body of a family member; court found that there was a cause of action

Court’s Ruling

· Hospital has no duty to baby’s parents

· The hospital, even if negligent in caring for the baby and directly liable to her, is not liable for emotional distress suffered by plaintiffs as a consequence of the abduction

· Policy – this case restricts who can have a cause of action for negligent infliction of emotional distress (restrictive case)

Dissent

· says the majority is simply afraid of “open-ended liability” and that fear is unfounded

Loss of Consortium
Spouse brings suit for loss of companionship. (when spouse has been severely, permanently injured; ex. in coma)
All states now recognize except for Utah.

Most courts give parents loss of consortium for their children.

Economic Loss
Economic interests are less protected than personal injury. (Economic losses discussed later in intentional torts)
Wrongful Birth & Wrongful Life

Wrongful Birth – baby was injured during pregnancy or in pre-natal stage
· If the child is born alive, nearly all states allow recovery 

· If the child is never born alive, states are spit, it depends if that state considers the fetus a person

Wrongful Life – baby was born when some form of contraceptive (almost always surgery) was supposed to make parents impotent (negligence by MD must be proven, res ipsa not an option)

Possible Types of Remedies for Wrongful Life
1. Limited Recovery – just awarding medical expenses and loss of wages (sometimes emotional distress and loss of consortium)

2. Loss of Child Rearing w/ Balance – balancing benefits derived from having a child against cost of raising a child

3. Full Recovery – allowing full cost of raising child w/o offsetting for joy of child

Emerson v. Magendantz (pg 326)

SC of Rhode Island, 1997
Facts

· Emerson didn’t want anymore children so she had a MD perform a sterilization

· She later became pregnant and baby had birth defects

Issues

· Should there be a cause of action?

· What should the damages be?

Court’s Ruling

· There is a cause of action for the MD negligently performing the sterilization
· Court adopts limited recovery 
· court thinks rearing costs of child should not be included b/c the parents made choice to keep baby (over the options of adoption or abortion)

· Court allows

· medical costs for: ineffective sterilization, pregnancy, subsequent sterilization, prenatal and postnatal care

· loss of wages

· loss of consortium

· Dicta - special medical and educational costs for raising a handicapped child

· Court doesn’t allow 

· emotional harm for the birth of a healthy child

· cost of raising a healthy child

Notable Comments

· The MD must be shown to have been negligent, the operation being ineffective does not necessarily mean the MD was negligent 

· Birth control medicines often do not run into this problem b/c they do not administer the drug to the patients and the drug does not claim to be 100% effective 

Martinez v. Long Island Jewish Medical Center 

Facts - MD (D) negligently and incorrectly told P that her baby would be born w/ a very small brain, so P decided 
to have an abortion, believing that abortions are only forgivable in the most extreme cases, such as this. 
When P later found out the MD was wrong she brought suit for mental distress.

Courts Ruling – claim for mental distress upheld

Dehn v. Edgecombe – court held that MD (D) was negligent in post-operative care of the husband after a vasectomy owed no duty to his wife, the mother of the un-wanted child (no duty to third parties b/c not foreseeable)
Molloy v. Meier – court held MD’s duty to parents (the parents relied on the MD’s decision regarding their daughter to decide to have another child who turned out to have the same infliction) (duty to 3rd parties b/c foreseeable)
-----Causation-----
Two Elements (both needed)
1. Actual Causation

· Degree of Proof: D’s negligence probably (more likely than not) caused the injury

· But-For test: But for D’s negligence, P would not be injured

· When there are 2 or more negligent actors, don’t use “but-for” test; instead ask, “was D’s negligence a substantial factor in bringing about the injury

· Joint tortfeasors – when two or more people are acting negligently jointly together, they are held all held to joint and several liability (JS), regardless if it is possible to allocate fault/damage
· Independent tortfeasors – When two or more people are acting negligently, but NOT jointly, each is liable only for the damage they individually caused.
· If the negligence of either could have caused the full damage, but it is NOT known whose negligence caused the damage, they are held to JS liability 

· If neither of the negligent actor’s actions could have, alone, caused the damage, but the two combine to make large injury, they are held to JS liability

· Where the negligence is caused by the negligence of 2 or more people and the P cannot tell which one caused the harm (J&S situation), the burden of proof is shifted to the Ds to prove they did not cause the harm. Absent such proof, D will be held J&S liable.
2. Proximate Causation  (legal cause)
· Foreseeability – a D owes a duty of reasonable care only to 1) foreseeable Ps, further 2) the harm must have been foreseeable.  (P must prove injury was not “too remote”, In Re Polemis)
· This second “foreseeability of harm” element is not as strict as the “foreseeability of P”; the restatement says that the fact that the D should not have foreseen the extent of harm does not necessarily prevent D from being liable. Basically the test can be stated as, “Was it reasonably foreseeable that this P would be in the zone of danger at the time the negligence was committed?”
Intervening Cause – an event that happens AFTER the D’s tort which causes additional harm to P

· If this event was foreseeable, the original D IS liable for the additional injury. Examples of intervening causes:

1. negligence of rescuers (ex. ambulance getting in wreck)
2. medical malpractice (must be connected to the injury)
3. subsequent accidents (original injury has to be substantial factor)

· If the event is NOT foreseeable, the original is NOT liable for the additional injury; this is known as a Superseding cause. Examples of superseding causes:

1. criminal acts of 3rd parties

2. acts of God 

3. intentional torts of 3rd parties

4. extraordinary forms of negligence by 3rd parties

Stubbs v. City of Rochester (pg 340)

Court of Appeals of NY, 1919

Facts

· city had 2 water sources; one was drinking water, one was for firefighting (not suitable to drink)

· the lines got crossed and caused the bad water to get into the drinking line (the bad water was contaminated and caused the city to break out in typhoid)

· P got typhoid and sued the city
Issue

· Is city liable for P’s typhoid?

· Can P produce evidence from which inference might reasonable drawn that the cause of his illness was due to the contaminated water?

Court’s Ruling


· The rule stating “P must show the injury was sustained wholly or in part by cause for which D is responsible” should be interpreted flexibly (not rigidly)

· P does not have to rule out all other possible causes of his typhoid, he just has to show it is “reasonably certain” that D caused the injury (typhoid)
Notable Comments 

· City has duty to provide water that is suitable for drinking b/c that is a main purpose of water (compared to earlier case where court found no duty to utility to provide water when a house burnt down, firefighting is not a main purpose of water)

· To prove proximate cause, you must ask: Is it foreseeable?

Mitchell v. Pearson – guest was killed in D’s hotel; court found no cause of action b/c the evidence was too speculative 

Zuchowicz v. US (pg 347)

US Court of Appeals, 1998

Facts
· P was directed by her MD (D) to take double recommended dose of medicine

· P later developed disease called PPH

· P claims the overdose caused the PPH

· D says the drug could have caused the PPH w/o the overdose

Issue

· Was it the drug or the overdose that lead to the PPH? (if it was the drug, not the overdoes, the D is not liable b/c he didn’t make the drug)

Court’s Ruling

· even though P could not exactly show that the overdose caused the PPH, the court found causation and she was awarded damages and D was held liable

· Court used Cardozo’s and Treynor’s opinions to support enforcing liability where there previously wasn’t any

Notable Comments

· P used 2 expert witness MDs to prove her case; neither could factually prove the PPH was caused by the overdose, but they showed it was possible and one said he thought the overdose did in fact cause the PPH

Tests for Expert Witness Admissibility (using experts to determine causation)
· Frye Test – allows experts to testify using only widely accepted and thus reliable and safe theory (very restrictive)
· Daubert Test – based on determining when an expert has enough of a scientific base to be admissible as an expert witness; looks at the method used; 4 factors (not elements) evaluated: 

1. theory can be tested according to scientific method

2. theory has been subjected to peer review

3. potential rate of error

4. is the theory generally accepted?

Alberts v. Schultz (pg 360)

SC of New Mexico, 1999

Facts

· P went to D (MD) with complaints of pain in his leg

· D conducted no tests or refer P to another MD

· Two weeks later, D referred P to another MD, the other MD did several tests and finally had to amputate the leg

· P is suing D for “loss of chance” in saving his leg

Issue

· “loss of chance” – predicated upon the negligent denial by a healthcare provider of the most effective therapy for a patient’s presenting medical problem

Court’s Ruling

· there is not enough evidence to prove that the D could have saved the leg if he would have acted in a timely manner (couldn’t prove the “window” caused more harm)

· Therefore, there was no “loss of chance” proven

· Even though the court doesn’t award in this case, they do say: “preponderance of the evidence and the reasonable degree of medical probability standards of review should be used.” (less strict rules than certainty)

In general, “loss of chance” cases are hard to prove b/c the evidence is usually too speculative. The cases that succeed the most are disease cases b/c the progress is more easily tracked and predictable.
Example: Assuming P went from a 60% chance of survival when he went to see the MD, the MD didn’t act properly, and by the time P finally got to another MD, the chance of survival was down to 20%.

1. Full recovery – P recovers 100% of life (if he dies)

2. Proportional recovery – P recovers 40% of value of life (if he dies)

Joint & Several Liability   (also: market share theory)
When there are multiple Ds, if they are found jointly and severally liable that means that the P can recover the full amount of the damage from any of them (or in any other proportion P wishes). However, the P can only recover what the damages allow; meaning P cannot receive the full amount of the award from multiple Ds.

This is done to make Ds prove it wasn’t them that caused the injury, to thus prove who did cause the injury. It puts the burden on the Ds.
Policy for J&S: Protects P from not receiving full amount of awarded damages when one/some of the Ds are not solvent by allowing P to receive full amount from any D. Basically stands on the theory that if someone is going to get screwed by the system, it should be one of the Ds and not the P.

Policy against J&S: Inherently unfair system that can over-deter people (damaging the incentives to efficient behavior goal of torts).
Recent Changes to J&S Liability: the advent of comparative negligence has brought 2 main changes

1. Ds may obtain contribution from each other in proportion of their fault to the accident

2. Much more significant than the first change, many states are moving away from J&S altogether. 

1. dozen states have abolished entirely

2. dozen states have abolished in cases where D is less than a certain percent liable (normally 50)

3. few states have abolished for non-economic damages

4. few states have abolished when P is partially at fault

5. few states have retained, but reallocate the percentage share of any insolvent party D to the other parties in proportion to their percentages of fault (can include P)

6. few states have abolished in a few areas, but retained in few areas, mostly toxic and environmental harms 

* Opinion: states that are partially abolishing J&S are showing that they don’t like it, but just that there are 
no viable options at this time; this should not be an excuse. A system that is systematically and inherently 
unfair should not be used b/c of lack of better options.

Summers v. Tice (pg 375)

SC of California, 1948

Facts

· P and D were hunting and 2 Ds fired in the direction of P

· One shot struck P in the eye and another shot struck P in the lip (the shot in the eye caused a large injury)

· There was no evidence telling who shot him in which spot  
Issue

· Who should be responsible for the damages to P?

Court’s Ruling

· even though there is no way to determine who shot P in the eye, both Ds will be held liable (joint and several liability)

· J&S liability switches the burden of proof to the Ds to prove that they didn’t shoot P in the eye

Notable Comments

· The justification behind J&S liability was that it is more fair to put the burden on the wrongdoers instead of the victim

· J&S liability forces Ds to produce evidence; in most cases the Ds have better access to the evidence than the victim does
Non-simultaneous Actions
Loui v. Oakley

Facts – P was hurt in an auto accident cased by D’s negligence. P was hurt in the same area of her body three 
times before the original action went to trial.

Issue – What was the extent of P’s injuries that original D is liable for?

Court’s Ruling – court instructed the jury that if they could not tell what damages came from the original 
accident, then they (the jury) should apportion the damages equally to the various accidents

Hymowitz v. Eli Lilly (pg 379)

Court of Appeals of NY, 1989

Facts

· The drug “DES” was given to women when they were pregnant 
· Later the drug was found to cause cancer in children whose mothers took the drug

· A problem arose in finding/determining the correct D b/c the children found out of their cancer years after birth and the mothers could not find out who made the DES that they took (it was made by several different companies, many of which were now out of business)
Issue

· How do we compensate P?

Court’s Ruling


· Adopts market share theory for a national market 

· company pays for what % of the market they had (ex. if company had 30% of national market, they were liable for 30% of each Ps damages)
· problems: many of the companies were out of business and there was a lack of information to how much of the market each company had at the time
· D was not allowed to show evidence that P did not take their pill (most controversial part of this ruling/theory)

· Companies in market share were held severally, but NOT jointly liable (so companies that were still in existence didn’t have to pay for companies that weren’t, this meant Ps never got their full amount of damages awarded.)

· rejects the alternative liability doctrine (which acts like J&S liability in that it switches the burden of proof to the D’s to prove they are not liable) b/c it requires Ds to know/have access to more info than P and in this case, since it was so long ago since Ds had made drugs they (Ds) didn’t have info anymore, plus many of them were now out of business

· rejects the concert of action theory (says D can be liable for other party’s tortuous act if he acted “in concert” with the tortuous party)
· was rejected b/c the Ds in these cases didn’t act tortuously 

Notable Comments

· This ruling was far off the common causation grounds, it was more of a legislative action (there is obviously no “but, for” causation in these cases)

· Tolling provision – if a tort happens to a very young person, that person can sue when they become of age (w/o restriction of SOF)

· Why wasn’t the FDA sued?

· Federal Tort Claims Act – the action in this case (approval of a drug) was discretionary and therefore a federal agency cannot be held liable

Other Possible Applications of Mkt Share Theory
Asbestos

Goldman v. Johns-Manville Sales Corp: court says the essential condition required for the application of the market share theory was “fungilbility” (all the products made according to the same formula)

Lead Paint

Santiago v. Sherwin Williams

Facts – child was allegedly harmed by exposeure to lead paint

Court’s Ruling – court found there was not enough evidence to impose the market share theory in this case – some of the companies weren’t even making lead paint during the time period

Childhood Vaccines

Shackil v. Lederle Laboratories – court refused to extend the market share liability to manufacturers of a child vaccine in a personal injury suit in which P could nto identify the producer of the particular drug

Special Case of Toxic Harms (pg 392)

Proximate Cause
Ben v. Thomas (pg 401)

SC of Iowa, 1994

Facts

· P’s ribs were injured in car wreck
· 6 days later P had heart attack and died

P’s argument

· P wanted court to use “eggshell plaintiff” rule
Court’s Ruling

· court adopts “eggshell plaintiff” rule – imposes liability on D for full extent of P’s injuries 
· eggshell plaintiff rule – D takes P  “as he finds him” and has to pay for all damages, even if the damages were caused in part by a pre-existing condition (a damage that a ordinary person would have experienced)

Dillon v. Twin State 

Facts – a boy fell off a ledge, and while he was falling to his certain death, he grabbed a hold of a wire that 
allegedly electrocuted him

Court’s Ruling – if it were found that the boy would have been killed by the fall regardless of the wire, then any 
award against the D (utility company) should by drastically reduced

Bartolone v. Jeckovich 

Facts – P was injured in a car accident, but he didn’t go to the doctor b/c he had a large fear of doctors, this caused 
his condition to get worse and worse and he also suffered sever depression b/c he was originally proud of 
his physique and now he was less physically capable

Court’s Ruling – a D must take the P as he finds him and hence D may be liable in damages for aggravation of a 
preexisting illness

Stoleson v. US – D can be held responsible for 3rd party negligence (ex. if an ambulance driver hurt the victim that you just hit in a car wreck, you can be held liable for the ambulance driver’s negligence)
In Re Polemis (pg 406)

Australian Court of Appeals, 1921

Facts

· a was negligently knocked off a boat into the water at the dock

· a spark later ignited the board and a fire started which destroyed the ship
Court’s Ruling


· D not held responsible b/c damage was “too remote”

· However, court says if D is negligent, he is liable for damages that arise from his negligence, even if that damage was not directly foreseeable by D’s action (negligence “in the air” is negligence that can create a cause of action)

Wagon Mound (pg 409)

Australian Privy Council, 1961

Facts

· ship negligently dropped oil in the harbor, near Mort’s Dock

· workers on Mort’s Dock were welding and spark ignited the oil and caused a fire
Court’s Ruling

· rejects “negligence in the air”, says a man must be considered responsible for the probable consequences of his acts

· Those consequences must be reasonably foreseeable
Darby v. National Trust

Facts – owner of a historic house that had a small pond in front of it that rats regularly urinated in, the 
owner 
faild to warn people not to swim in the pond, which was negligent b/c rat pee can cause 
Weil’s disease, 
which is fatal. P swam in the pond and died. However, the P drowned, and did not 
die from anything 
related to the rat pee

Court’s Ruling – there was no proximate cause 
Restatement – an actor’s liability is limited to those physical harms that result from the risks that made the actor’s conduct tortuous (Wagon Mound view)
Berry v. Sugar

Facts – a trolley car was speeding and a tree fell on it

P’s argument – if the trolley hadn’t been speeding it wouldn’t have been at the spot it was when the tree fell 

Court’s Ruling – proximate causation NOT met 

Superseding Causes
Doe v. Manheimer (pg 416)

SC of Connecticut, 1989

Facts

· D had allowed bushes on his land to grow very large in a high crime area

· P was forced by a 3rd party behind these bushes and raped

P’s Argument

· If these bushes had not been there, she would not have been raped

Court’s Ruling

· there was actual causation – if the bushes had not been overgrown, the rape would not have taken place

· there was not proximate causation b/c the actual cause was not a “substantial factor” in the resulting harm

· Court says there is no proximate causation if there was an unforeseen (not within the scope of risk) intentional tort (court says this tort was not within the scope of risk)

· To be within the “scope of risk” the harm suffered must be of the same “general type” as that which makes the D’s conduct negligent in the first place

· Rejects the “catalyst theory (if the action was a catalyst to the harm, it had proximate causation) b/c it basically makes actual causation enough (too broad)

Notable Comments

· there was no question in this case as to whether the D owed P a duty (conceded)

Unexpected Victim
Palsgraf v. Long Island R.R. (pg 425)

Court of Appeals of NY, 1928

Facts

· Man was running to get on train and a guard helped him on, forcing a package the man was carrying to fall 

· The package contained fireworks, that exploded when they fell

· The explosion caused a scale to fall on P, who was standing over 30 ft away 

Court’s Ruling – Cardozo
· causation does not need to be dealt w/ b/c there is no duty in this situation b/c D (railway guard who helped man on the train) could not have foreseen damage to P b/c she was so far away (we can include this as no proximate causation, but basically no duty to P)
· D’s action was not wrong in relation to P b/c she was standing far away
· The D (guard) is not a fault, the man w/ the fireworks is at fault 

Dissenting Opinion – Andrews
· says court should uphold Polemis (Cardozo doesn’t necessarily disagree w/ this, he just doesn’t get there, b/c he says there is no duty)

· “As long as D breached a duty to one passenger, he should be liable to anyone who is injured as a result.” (disagreeing w/ Cardozo)

Notable Comments

· This case is different from Polemis in that a 3rd party is harmed

· Both Cardozo’s and Andrew’s opinions are still used 

-----Defenses to Negligence-----
4 Main Defenses


1.   Contributory Negligence


2.   Comparative Negligence


3.   Assumption of Risk


4.   Preemption 
Contributory Negligence

If P was also negligent, contributory negligence says that P cannot recover. P’s harm must be an actual and proximate cause of P’s negligence.
· Burden of proving contributory negligence is on the D.
Limitations on Contributory Negligence 
· Recklessness

· if D was more than just negligent, if he was out of control or “reckless”, then D is fully liable, regardless of P’s negligence
· Last Clear Chance

· Even if P was negligent and that negligence put him in helpless peril, if D still had a chance to prevent the injury he (D) is liable to do so under the last clear chance doctrine
· helpless peril – P becoming in a situation where he is no longer able to take protective steps

· When last clear chance is held applicable, the fact that the P was contributorily negligent becomes completely irrelevant (does not work in pure comparative negligence jurisdictions)
Comparative Negligence

P’s negligence does not bar her from recovering from D; instead it is done on a percentage basis (% that P was responsible for injury & % that D was responsible for injury).
Pure Comparative Negligence 

· if P was 90% responsible and D was 10%, D has to pay 10% of damage to P

Modified Comparative Negligence 

1. P can recover as under pure system as long as her negligence is “not as great as” the sum of the Ds (If P’s negligence < 50%, P can recover)

2. P can recover as under pure system as long as her negligence is “no greater than” the sum of the Ds (If P’s negligence ≤ 50%, P can recover)

If P is faced w/ being barred from recovery (ex. if she was found over 50% liable and that state used a modified negligence system) she can attempt to prove “last clear chance”
Texas Comparative Negligence Statute

· TX uses modified (if P is 50% liable, he cannot recover)

· Even if a court doesn’t have jurisdiction over someone, you can still bring them in as a co-defendant to lower you payment of damages (even though the other party will not have to pay)

· Several liability only, unless you are a D who is over 50% liable, then J&S liability

“Set-off” Example

A & C get in car wreck and both are partially liable, they both have car insurance.

A owes $10,000 to C for C’s damages 

C owes A $4,000 for A’s damages

A set-off would be A paying C $6,000
· The problem with this is A doesn’t get any money from his insurance to pay for his damages and C has to pay $4,000 of his own money.

· Resulting in making people pay for their own injuries even when they have insurance.

· For these reasons, set-offs are normally not allowed. (UCFA does not allow them)

Fritts v. McKinne (pg 459)

Court of Appeals of Okalahoma, 1996

Facts

· Fritts(P) was injured in a one-car accident where his friend was driving drunk, Fritts apparently knew that his friend was drunk when he got in the car

· P underwent surgery 5 days later, during which the MD severed an artery 
· 3 days later he died, as a result of the MD’s negligence in cutting the artery 
· P claims the MD (D) failed to clamp the artery correctly, which led to P’s death 

D’s Argument

· D contended a comparative negligence claim b/c P never would have had to undergo surgery if it wasn’t for his (P’s) own negligence in getting in a car with a drunk driver

Court’s Ruling

· “there are limited circumstances under which reasonableness of patient conduct can be an appropriate consideration in medical negligence cases”

· An MD cannot avoid liability for negligent treatment by asserting that the patient’s injuries were originally caused by patient’s own negligence 

· Dicta: court did say that P’s negligence could be brought in if it was “directly related” (ex. if MD told patient not to eat for 12 hours before surgery and patient ate 3 hours before surgery or if patient failed to reveal pertinent medical info to MD before surgery)

Avoidable Consequences 
Avoidable consequences do not relate to liability, only to damages.
Hall v. Dumitru – court held that P has no duty to undergo risky surgery to mitigate damages caused by D.
Munn v. Algee – court held that religious beliefs don’t justify failure to assume reasonable (not a high risk) medical treatment (note: courts have divided on this issue)
Some states don’t allow info about whether victim was wearing seat belt or helmet in court, while other states do allow this info in court to reduce damages (the burden of proof is on the D to prove that if P was wearing a seatbelt, the actual damages would have been reduced).
Tanberg v. Ackerman (pg 464) – court says that victim’s failed to mitigate his damages by not loosing weight when his MD advised him that loosing weight would relieve his injury.
Assumption of Risk
General Principle – a P who voluntarily assumes a risk of harm arising from the negligent or reckless conduct of the D cannot recover for such harm. Key elements are:
1. knowledge of the risk (subjective personal standard used, “Did this P know?”)

2. voluntary assumption (involves some manifestation of consent sufficient to relieve D of his duty to act reasonably)

2 Types of Assumption of Risk
· express assumption of risk – parties agree in advance that P will relieve D if his legal duty toward the P (Dalury v. SKI)

· implied assumption of risk – P engages in activity that is seemingly dangerous w/o any express statements regarding liability (Murphey v. Steeplechase)

In many cases, a company will have patrons sign a release of liability agreement. To determine the validity of these releases, the Tunkl Factors should be employed.

· Tunkl Factors; Release from liability agreements are NOT valid if they exhibit some or all of the following:

1. concerns a business of a type generally thought suitable for public regulation

2. party was performing service of great importance to public

3. the offering party is open to the public

4. the agreement offering party had sever bargaining advantage

5. the agreement is standardized, and contains no provision where party can pay extra for protection against liability

6. if purchaser is placed under control of the seller, subject to the risk of carelessness by the seller or his agents 

Dalury v. S-K-I Ltd. (pg 467)

SC of Vermont, 1995

Facts

· P was skiing at D’s resort and collided w/ metal pole that was used to hold up ski lift

· He had formerly signed a release, assuming risk of injury

P’s argument

· the release was 1) ambiguous as to whose liability was released and 2) it was against public policy
Court’s Ruling

· the release was not ambiguous, but it did violate public policy so the release is not enforceable

· Court used “Tunkl factors” (precedent that sets up several different factors) for determining if exculpatory agreement (the release) violates public policy.
· Court held this as a premises liability case and thus P was an invitee, as he was paying D to use the premises

· It was in the interest of public policy to not enforce these releases , court says there is no bargain b/c the resort made P sign the release to use the property and if these releases were allowed to stand, then every company would just make people sign releases and company’s would not have to worry about people’s safety

Notable Comments:

· Courts sometimes uphold these releases when people get a discount if they sign them b/c the discount option creates a bargain. However, these are not allowed in the medical field for public policy reasons b/c it would create the result of poor people having worse medical care b/c the doctors wouldn’t have to use high levels of care b/c they couldn’t be held liable for damages

· Inherent risk – risks that naturally accompany an activity 

· courts are more willing to enforce releases for inherent risks 
· Most states don’t allow any exculpatory contracts waiving behaviors that are “grossly negligent”
Restatement 402A: Assumption of Risk; If P knows about the risk and still uses the product, that can be held against him in court.

Murphey v. Steeplechase (pg 468)
Court of Appeals of NY, 1929

Facts

· D was an amusement company that had an attraction at an amusement park called “The Flopper”, that was a platform that shook and shifted, causing people to fall over

· P voluntarily stepped on the attraction and fell over, breaking his knee

Court’s Ruling

· P should have known that he could have fallen b/c the nature of the attraction was to fall, the attraction was even called “the flopper”

· It was a clear and inherent risk, and thus P could not recover 
Knight v. Jewett 

Facts – in a pick-up football game, someone accidentally stepped on someone else’s hand

Court’s Ruling – injuries inherent to the sport/activity are not recoverable, but if someone goes beyond the “scope of the natural behavior” then there can be liability
Lestina v. West Bend Mutual Insurance – lists what are known as “Lestina factors”; factors for the courts to consider when determining what behavior is in the scope of natural behavior for a particular actvivity, they involve:

· rules of game

· generally accepted customs of sport

· risks inherent in the game

· presence of protective equipment

· ages and skills of players

Davenport v. Cotton Hope (pg 482)

SC of South Carolina, 1998

Facts

· P rented condo from owner on D’s premises
· One night, P was walking down the stairs of the facility and he fell b/c (he claims) the flood lights were broken and he couldn’t see the stairs well

· There were other stairs w/ lights that were working, but P chose not to use them

Issue

· Should P’s assumption of the risk bar recovery? 

· Implied assumption of risk

Courts Ruling

· implied assumption should not completely bar recovery (court applies it to comparative negligence, not contributory negligence)
· assumption of risk requires victim to have knowledge of dangerous conditions

· says main purpose of comparative negligence is to apportion fault 
· allows jury to consider the P’s negligence in assuming the risk

Precedents

· Smith v. Edwards – assumption of risk completely bars recovery (this was an older view, Davenport court rejects, saying there should be comparative negligence in assumption of risk cases)

Boddie v. Scott – actions of a rescuer are NOT subject to assumption of risk

Settling 

Note 8 on pg 454 - Settling
A’s total injury is $100k

A is 10% liable, B is 45% liable, C is 45% liable

B has a $25K insurance policy, but no other assets

Should A settle under the UCFA?

NO, b/c when B leaves suit (settles) the court takes the $45k out of the damages sum, even though the settlement amount was only $25k, resulting in A loosing $20k. If A and B did not settle, A & C would then split the $20k insolvency between them. A will have to absorb 10/55 of the $20k and C will have to pay 45/55 of the $20k. Thus, if A does not settle he will only loose $3,600, compared to the $20k he would loose if he settled.
Should A settle under the Iowa statute?

It doesn’t matter b/c C will only be responsible for paying what he is liable for (the $45k), so A will loose the $20k either way.

Pro-tanto – If A & B settle, the total damages are reduced by only the $25k and the whole “lost” $20k gets dumped on C, A doesn’t have to absorb any of it.
Mary Carter Agreements
· D remains in the suit, but promises to pay P a specific amount payment (form of settlement)
· The size of that payment depends on the P’s success against the other Ds (Thus, the “Mary Carter” D tries to make the damages paid by other Ds go up so her payment to P will be less)
· The bad consequence of this is the D who made the agreement w/ P, testifies at the trial to help P, which hurts the remaining Ds
· A few states, including Texas, bar Mary Carter Agreements

Preemption
Express preemption – the federal statute states that it specifically preempts certain state law claims (Cipollone v. Ligget, in handout)

· Savings clause – federal statute specifically states that it does not preempt state law claims
Implied preemption – federal statute does not specifically state preemption. 2 types:

· Field preemption – congress didn’t specifically say it in the statute, but there is such regulation the congress must have intended to preempt

· Conflict preemption – it is impossible to comply with both federal law/statute and state law/statue
 
Note: federal preemption is an affirmative defense, so the burden of proof is on D

ERISA Preemption

ERISA is a healthcare plan run through the federal government

· depending on how the ERISA plan is set up, its medical necessity determinations can be largely protected against state tort lawsuits 
Aetna Health, Inc. v. Davila (handout)

Facts

· MD told a man w/ ERISA plan that he needed the drug vioxx

· ERISA would not pay for vioxx because is wasn’t deemed “necessary”

· He was given a lower-cost drug that did not protect gastrointestinal problems 

· He later had gastrointestinal problem that would have been prevented by vioxx

· He brought suit for plans refusal to pay for vioxx
· ERISA had “conflict resolution” that gave provisions for certain situations (these provisions gave system for resolving conflicts w/ patients and these provisions did not include suits in court)
Court’s Ruling

· states cannot provide additional mechanisms (like tort claims) to address situations where a patient claims to have been wrongly denied benefit owed by ERISA, even when the medical necessity determination was based in part in medical judgment 

· ERISA provides certain ways to resolve conflict, and that preempts separate state action

Notable Comments

· there is a small window through ERISA provisions where a patient can get to court, but your damages are still very limited

Strict Liability
P doesn’t have to prove D did anything wrong.

Strict liability protects victims who couldn’t avoid the damage (w/o simply not using the products) and can also be used to protect bystanders

Goals of Strict Liability 

· Loss Spreading – theory that companies can pay for the damage and pass it on to all their customers, which “spreads out” the loss among several people, so no one get hits to hard

· Loss Avoidance – (aka risk reduction) aims at imposing liability in a way that reduces the number and severity of accidents; law & eco view where actors will make cost-benefit analysis of their activities to behave efficiently (Hand formula)
· Note: problems can arise w/ over-deterrence where the cost of the product becomes so high or even some products going off the market b/c of liability costs that consumers are forced to use “the second best” option, which turns out to be even more dangerous 

· Loss Allocation – objective is for the loss to be “internalized” by the liable company
· Administrative efficiency – strict liability would produce administrative savings b/c of its simplified determination, which eliminates the need for proving fault 

Fletcher v. Rylands (pg 506)

English case, 1866

Facts

· P was mining for coal for landowner

· D was operating a cotton mill on a nearby tract of land

· Water broke out from D’s land and rushed into D’s mine
Court’s Ruling

· Even if P is free of blame, he (P) must bear the loss unless he can prove D is responsible 
· This case was different than typical cases b/c P was just sitting at his property, he was doing nothing where he could assume the risk of the consequences (this probably had something to do with the court making this landmark ruling (holding someone liable who wasn’t negligent))

· A person who for his own purpose brings on his land and collects and keeps anything likely to do mischief if it escapes, must keep it in at his peril, and if he does not do so, is prima facie answerable for all the damage which is the natural consequence of its escape

Products Liability
Products liability cases can be negligence or strict liability cases.

· in strict liability cases, P doesn’t have to prove D did anything wrong

· in negligence cases, P must prove D was somehow at fault (actions below standard of care)
3 Possible Claims


-    Manufacturing Defect


-    Design Defect


-    Failure to Warn
3rd Restatment of Torts: Products Liability Sec 1 – on who is in business of selling or otherwise distributing products who sells or distributes a defective product is liable for harm to people or persons caused by the defect

a. contains a defect when the product departs from its original design even though all possible care was exercised (Manufacturing Defect)
b. is defective in design when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a RAD by the seller or other distributor and the omission of such RAD renders the product not reasonably safe (Design Defect)
c. is defective b/c of failure to warn when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings bythe seller or other distributor, and the omission of the instructions or warnings renders the product not reasonably safe (Failure to Warn)
Manufacturing Defect

2nd Restatement 402A: 
(1) one who sells a product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if

a. the seller is engaged in the business of selling such a product

b. it is expected to and does reach the user or consumer without substantial change in the condition in which it is sold

(2)This rule applies even if the seller has exercised all possible care in the preparation and sale of his product (strict liability) and/or the consumer is not the direct buyer from the seller (indirect seller).

MacPherson v. Buick Motor Co. (pg 550)

Court of Appeals of NY, 1916

Facts

· One of the wheels on P’s car (made by D) was defective which caused it to suddenly collapse while P was driving, resulting in injury to P

· The wheel was not made by D, it was made by another manufacturer and bought by D and installed on D’s cars by D

Issue

· Does D owe a duty of care to anyone but the immediate purchaser (the dealer)?
Precedent

· Thomas v. Winchester: a poison falsely labeled is likely to injure anyone who gets it, so b/c the injury is easy to foresee, the manufacturer has a duty to end user
· Loop v. Litchfield –

· Facts - manufacturer tells buyer about defect, buyer buys it anyway and later sells it to 3rd party w/o telling them of the defect; it broke on 3rd party and injured them and 3rd party sued manufacturer

· Court’s Ruling – manufacturer is not liable, original buyer not telling 2nd buyer about the defect was a superseding action 
· Devlin v. Smith – contractor should have known that a scaffold would hurt someone if improperly built, so it was held to be a “thing of danger”
Court’s Ruling

· Thomas v. Winchester reasoning is applicable to anything that the nature of that thing is reasonably certain to place life and limb in peril if negligently made (defined as “thing of danger”)

· The nature of an automobile gives warning of probable danger if its construction is defective, D knew there could be danger wheel was defective

· D held to have a duty of care to inspect the wheel to end user if product deemed “thing of danger” (discussed above)

· Manufacturers held liable to non-direct (remote) buyers 

Escola v. Coca Cola Bottling Co. (pg 556)

SC of California, 1944

Facts

· waitress (P) injured when Coke bottle exploded in her hand after she got it out of the fridge 

Court’s Ruling

· Court said P proved all elements necessary to prove res ipsa liquitor in her negligence claim
· b/c the bottles are so well inspected after they leave the manufacturer, the problem must have occurred at the bottling plant

Concurring Opinion (Traynor)

· P shouldn’t have had to prove D’s negligence, res ipsa loquitor shouldn’t have to be met 
· When the jury in these cases says res ipsa loquitor, they are actually using strict liability, so we should just go ahead and call it that

· Policy – strict liability will lead to safer products

· Says warranties are ineffective b/c you can only sue who you have the warranty w/ and then they turn around and sue the person they have the warranty w/ and so on instead of being able to directly sue the manufacturer

Greenman v. Yuba Power Products (1963)
Facts – power tool bought by P injures P b/c of design defect, trial court says P wins b/c P broved 
negligence of D 
(power tool company)

Court’s Ruling – Traynor affirms, but again says negligence should not be necessary, he again pleas for strict 
liability 

Vandermark v. Ford Motors (1964)

Facts – P bought a Ford from a dealer; brakes locked while he was driving, causing an accident, 
trial 
court 
says there cannot be a claim against Ford b/c P bought the car from a dealer
Court’s Ruling – Traynor says inspection for safety is a non-delegable duty by Ford, therefore 
Ford 
can still 
be liable

Elmore v. American Motors (1969)

Facts – 3rd party bystander hurt by car accident, the car that caused the accident was made by D 
and was 
found to cause the wreck b/c of a design defect

Court’s Ruling – holds manufacturer liable to 3rd party bystander b/c they (bystanders) don’t even have a chance to 
inspect product 


Note: by the time of this case, courts have started to fully accept Traynor’s strict liability and are 
deciding 
when to apply it.
Tillman v. Vance Equipment – used goods sellers are not held to strict liability standards (common among most jurisdictions)

Note: if you are in the business of selling used goods, you can still be held to strict liability, but if you 
randomly sell a used good, you probably won’t be held to strict liability 

Welge v. Planters Lifesavers – seller is liable for defects in his product even of those defects were introduced w/o the slightest fault of his own for failing to discover them (modern products liability law) (pg 658)
Price v. GM – normally, preserving the product for testing for trial purposes is required (pg 569)
Design Defects

2 ways to show design defect (Barker v. Lull Engineering)
1. ordinary consumer expectations

2. risk v. benefit of design 

Court also said that a product does not have to be used in its “intended use” for manufacturer to be liable, it can also be used in a “reasonably foreseeable manner”

Elements Required in Consumer Expectations Theory (pg 572)

1. customer’s ordinary expectations of safety are not met

2. product arrived to consumer in same condition it left the maker/seller (whichever you are suing) (note: the 20 yr old truck case, maker not held liable)
3. the defect was the legal cause of the “enhanced injury” (proximate causation)

4. product was being used in a reasonably foreseeable manner

Risks v. Benefits Theory

· used when dealing w/ complex products where consumers usually don’t have substantial knowledge of workings of product

· note factors on pg 46

· List the benefits of the particular design and weigh them against the risks, which side is heavier?

· Big factor is, “Where there any reasonable alternative designs?”

Reasonable Alternative Designs
· Banks v. ICI Americas – a factor integral to the assessment of the utility of a design is the availability of alternatives; the essential question is therefore, whether the design chosen was a reasonable one from among the feasible alternatives that the manufacturer was aware of or should have been aware of. 

· P must prove that there was a reasonable alternative design (RAD)

· Factors for determining if an alternative design is reasonable (pg 579)

1. magnitude and probability of the foreseeable risks of harm 

2. instructions and warnings accompanying the product

3. nature and strength of consumer expectations of the product  (including expectations derived from marketing)

4. Price (if the change in price would be disproportionate to the small amount of enhanced safety the alternative can be held unreasonable) (Dreisonstock v. Volkswagon; engine in middle bus found not to have reasonable alternative designs) (pg 580)

· Bittner v. American Honda – D is not allowed to bring in statistics from dissimilar products to show their (D’s) products have lower level of danger (products to do this must be similar)

· Irreducibly Unsafe Product Theory – if a product is irreducibly unsafe, a reasonable alternative design is not needed (b/c, obviously the product cannot be made safer w/o eliminating its function)
Cronin v. JBE Olson Corp. – court eliminates the “unreasonably dangerous” requirement of a defect under Restatement 402A; says restatement language is too strict (pg 569)

Subsequent remedial repair – when the manufacturer, on their own initiative, chooses to improve a product’s design, this change/improvement is not admissible in court to show that the product originally had a defect

· policy – this is to make sure we don’t create disincentives for manufacturers to make their products safer

Soule v. General Motors (pg 571)

SC of California, 1994

Facts

· P was injured in car wreck, P’s car was made by GM (D)

P’s Argument

· defects in the car caused the accident

Court’s Ruling

· Risks v. Benefits theory used b/c the complex inter-workings of car parts are very complicated

· Even though the trail court used the reasonable consumer expectations test, which this court says they shouldn’t of used, the jury still would have probably came up w/ the same outcome, so judgment for P was affirmed

Irreducibly Unsafe Products

· products whose dangers are known, but there are no RAD’s

· O’Brian v. Muskin – above ground swimming pool maker held liable for person diving into the pool even though there were warnings saying not to; the risk was “open and obvious” and there were no RAD’s but the judge said the risks of the pool itself outweighed the benefits derived from it (many courts have objected to this ruling, preferring to say that if there are no RAD’s and it is properly warned, there should not be liability 
· Baughn v. Honda Motors – rejected O’Brien; court held maker of trail bikes could not be held liable when bikes were ridden on public street against in disregard of explicit warnings against such usage 

· Products liability Restatement states that liability may flow even if a product has no RAD if its value is deemed to be minimal (in line with O’Brian)
Price v. Blaine Kern Artista – a manufacturer may be liable when a consumer misuses the product, as long as the misuse was reasonably foreseeable 

Comacho v. Honda Motors (pg 584)

SC of Colorado, 1987
Facts

· motorcycle wreck caused injury to P’s legs

· the motorcycle did not have leg protectors, even though leg protectors were an option when P bought the motorcycle, he (P) chose not to buy them

· evidence showed that leg protectors on the bike would have prevented P’s injury

Precedent

· Roberts v. May – “crashworthiness doctrine”: a motor vehicle manufacturer can be held liable (negligence or strict) for a design defect even if it doesn’t cause the wreck, but only caused or enhanced injuries; automakers should expect people to get into wrecks in their cars and should therefore prepare their automobiles for those wrecks

Court’s Ruling

· motorcycle makers should be held to same standard as car makers (applying crashworthiness doctrine to motorcycle makers)

· even if a danger is “open and obvious” manufacturer can still be held liable (split jurisdictions, note dissent)
Dissent

· should not hold manufacturer liable for “open and obvious” b/c the consumer made the choice (in this case, consumer made the choice to not buy the leg protectors)

Ortho Pharmaceuticals v. Heath – lists factors for balancing risks v. benefits in determining whether a product design is unreasonably dangerous
1. usefulness and desirability of the product

2. safety aspects of product – likeliness and severity of possible caused injury 

3. availability of substitute product which would meet same need, but safer

4. manufacturer’s ability to eliminate the unsafe part of the product w/o eliminating its usefulness or making it too expensive

5. user’s ability to avoid care by exercise of care

6. user’s anticipated awareness of the dangers inherent to the product

7. the feasibility, by the manufacturer, of spreading the loss by setting the price or carrying liability insurance

Child expectations of dangerous – a product is not held to a young child reasonable expectations of the 
dangerousness of it, if it were a kitchen knife or folding chair could be unreasonably dangerous. 
(Brown 
v. Sears, pg 591)
Inferring the Existence of an Unidentified Defect

· Products Liability Restatement Sec 3 – defect can be inferred where the accident:

1. was of a kind that ordinarily occurs as a result of a defect

2. was not solely the result of other causes

· McCorvey v. Baxter Healthcare – P was held to benefit of inference of defect when a catheter erupted inside him

· Ford Motors v. Ridgeway – court refused to infer defect on 2-yr-old truck b/c the truck had been repaired several times

Safety Instructions and Warnings – Failure to Warn 
Threshold Issue: if something is such common knowledge, it doesn’t need a warning; ex:

· too much tequila is bad

· riding in the back of a truck is dangerous 

Criteria for determining the Adequacy of Warning (Pittman v. Upjohn) (not exactly an exhaustive, elemental list)

1. warning must adequately indicate the scope of the danger

2. warning must communicate the extent or seriousness of harm from misuse

3. physical aspects of warning must be adequate to alert a reasonably prudent person 

4. simple directive might be inadequate when it fails to communicate the consequences that might result from failure to follow it

5. the means to convey the warning must be adequate

Bulk supply rule – shipments made in bulk to retailer that when retailer receives them, retailer breaks them up for sale and in this process removes the warning on the original bulk shipment, the retailer who took the warning off, not the original maker/seller, is liable for failure to warn. (ex. selling pebbles)
Over-Warning – theory that if there is too much warning placed on a product, it will make the warnings look to long to read and it will actually make the consumer not read them, thus being counterproductive 
Note: A strong, clear warning does not absolve manufacturer from liability for making a defective product.

Hood v. Ryobi (pg 596)
US Court of Appeals, 1999

Facts

· electric saw had notice on it that said to always keep saw guard on  (it said this in multiple cases)

· P uses the saw and takes the guard off, which caused the blade to fly off and cut P 

P’s Argument

· P sued manufacturer of saw b/c even though they warned not to remove the guard, P thought it was b/c it is dangerous w/o the guard b/c your hand might get too close to the blade, not b/c the blade might fly off

Court’s Ruling


· “over-warning” (including every possible effect, even if very minute chance) can have adverse effect of making people not read the warnings at all

· Warnings need only be reasonable under the circumstances (Ryobi held NOT liable)
Morgan v. Faberge (pg 600)
Facts – teenager poured cologne on candle, causing injury b/c of flammability of cologne, there was no warning 
of the cologne’s flammability on the product 

Court’s Ruling – even though this particular accident was not foreseeable, it is foreseeable that a woman might put 
on the cologne next to a candle and burn herself, so the D was negligent in failing to warn 

Ragans v. Miriam Labratories (pg 600)

Facts – hairstylist put liquid into “wave kit” in bottle that warning said not to put the liquid in and it caused 
explosion

Court’s Ruling - simply warning of serious injury can sometimes not be sufficient 

Note: you might be able to prove negligence in a prescription case if you can prove the drug company did not do enough research and knowledge at that time showed that they probably should have done more research/testing (they also can be held to strict liability)
Misuse of Products

· manufacturers are not held liable if misuse of their product was unforeseeable 
Learned Intermediary Doctrine
· MD’s are not required to inform their patients about the dangers of the drug by the FDA (b/c when it was passed it was towards the end of the “new deal” and states were tired of being told what to do by the fed govt, so the FDA wasn’t given power to regulate the MDs)

· Suits against MDs are negligence suits, not strict liability, professional standards used

· Doctrine rarely applies to medical devices

· Note exceptions in Edwards ruling

Edwards v. Basel Pharmaceuticals (pg 607)

SC of Oklahoma, 1997

Facts

· man had heart attack while wearing two nicotine patches and smoking a cigarette

· P argues warnings were insufficient to warn about fatal risk of overuse

D’s argument

· D argues the bottle had all the warnings on it required by FDA (learned intermediary doctrine)
Issue

· Learned Intermediary Doctrine – shields the drug maker from liability if they adequately warn the prescribing MD of the dangers of the drug

Court’s Ruling


· since in this specific case, the FDA required specific warnings to reach the end-user, this is an exception to the learned intermediary doctrine

· Dicta: other exceptions to the Learned Intermediary Doctrine include mass immunizations 

Note: manufacturers of drugs can also be held liable if they don’t warn prescribing MD about all dangers (drug manufacturers usually give MDs large packet containing all possible dangers)

State of the Art rule – This rule is used in determining if the correct amount of care was used on patient or if correct amount of research was done on product before its release. It has been interpreted several different ways:

· industry custom or industry practice

· safest existing technology that has been adopted for use

· cutting edge technology

Factors for warning after sale is made

1. seller knows or should know the product poses a substantial risk of harm

2. those who would benefit from the warning can be identified and are unlikely aware of the risks

3. a warning can be effectively communicated and acted upon by recipients

4. the risk of harm is sufficiently great to justify the burden of providing a warning 

Vassallo v. Baxter Healthcare (pg 612)

SC of Massachusetts, 1998

Facts

· breast implants injured P

P’s arguments

· P claims the implants were negligently designed, there was inadequate warning, and there was a breach of implied warranty of merchantability 

Issue

· state of the art rule – if there are discoveries of risks after the device has been implanted, manufacturers are not (usually) required to inform patients (manufacturers are required to inform about all possible dangers at time of sale/implant)

· Restatement 402 A

Courts Ruling

· D not held liable under implied warranty of merchantability for failure to provide instructions about risks that were not reasonably foreseeable at the time of sale or could not have been discovered by way of reasonable testing prior to marketing the product (this is the common view for medical devices)

Defenses to Product Liability

GM v. Sanchez (pg 620)

SC of Texas, 1999

Facts

· Sanchez (P) was fixing a fence when his truck rolled backwards and pinned him against the fence, eventually killing him 

· P had failed to put the truck fully into park, instead he had put it into a mode in between gears, known as “hydraulic neutral”

Governing TX statute

· If P violates a duty (though his negligence) his negligence can limit damages

P’s argument

· the fact that the truck could have been so easily, and in this case accidentally, be put in “hydraulic neutral” was a defect

· P did not violate a duty, b/c in TX there is no duty to discover defects and his only negligence was to not discover the defect.

D’s argument

· there is no safer design, all cars have “hydraulic neutral” (court found this unpersuasive)
· Even if we are liable, comparative negligence should be used b/c P had not taken all the necessary steps listed in the owner’s manual. If he would have taken these steps, which included always turning the truck off before you get out of it, he would not have been hurt

Issue

· Can P’s negligence limit damages in a products strict liability suit?

Court’s Ruling

· b/c P did not comply w/ the safety measures in the owner’s manual, P was partly responsible

· P has NO duty to discover defects, but does have a duty to take reasonable care and his not following the safety measures in the owner’s manual was a breach of that duty, so his negligence can limit his damages

· Dicta: this court is not saying that anytime a consumer doesn’t follow instructions from seller his negligence can be held against him, but this case was special b/c a driver is inherently held to a higher standard (have to be licensed from the state)

Texas’ new statute – P’s negligence (conduct that is below standard) can always be used to reduce damages or as defense by D in strict liability case

Restatement 402A: Assumption of Risk; If P knows about the risk and still uses the product, that can be held against him in court.

Jones v. Ryobi (pg 629)

US Court of Appeals, 1994

Facts

· P worked at office that had a printing machine made by Ryobi (D)

· The machine had a safety guard that made its production slower, it also had a seafety device that prevented the machine from working if this guard was removed

· P’s employer removed the guard and disabled the switch, which was common practice in the industry to make the machine work faster 

· P knew that her employer had removed the safety guard, but continued to use it b/c her superiors encouraged her to

· A representative from D would come for service calls and would always tell the employer to put the guard back on

· While using the machine, she was badly injured, which would not have taken place had the safety guard still been on

Arguments
· D argues the only thing that made the machine unsafe was the employer’s altercation of it

· P argues that D knew that almost all companies that owned the machines took the guards off

Court’s Ruling


· since there was no product defect when the machine was sold and the employer modification was the sole cause of the injury, the strict liability claim for design defect fails as a matter of law
· P also assumed risk in that she knew about the safety guard’s removal and still used the machine anyway

Dissent

· the design was defective b/c it invited people to take the safety guard off b/c it was slower with it on; the fact that a majority of companies that owned the machines took the guards off is a clear sign that the machine could not operate at efficient levels with the guard on

Liriano v. Hobart (pg 633)

NY Court of Appeals, 1998

Facts

· P was a 17-year old immigrant employed in the meat department of a grocery store

· His hand was badly damaged when it got stuck in a meat grinder made by D

· The grocery store had previously removed the safety guard

· There was no warning on the grinder that warned about danger of removing the guard

P’s Argument

· P sued for negligent and strict product liability for defective product design and failure to warn

Applicable Rule

· manufacturer has a duty to warn of all latent dangers resulting from foreseeable uses of its product which it knew or should have known

· manufacturer also has duty to warn of danger of unintended use of a product provided they are reasonably foreseeable 

Precedent – Robinson v. Reed
· a manufacturer is not responsible for injuries resulting from substantial alterations or modifications of a product by a third party that render the product defective or otherwise unsafe

D’s Argument

· precedent (Robinson v. Reed) states that where a substantial alteration of a product occurs, an injured party is also precluded from asserting a claim for failure to warn 

Court’s Ruling

· D found liable of failure to warn 

· The burden of placing a warning on a product is less costly than designing a perfectly safe, tamper resistant product. Thus, although it is impossible to create a product unable to be made dangerous by some modifications, it is neither infeasible nor overly burdensome to warn of the dangers of foreseeable modifications that pose the risk of injury 
· A manufacturer CAN be held liable for failure to warn in cases in which the substantial modification defense might preclude a design defect claim 

· Dicta – where a danger is readily apparent as a matter of common sense, there should be no liability for failing to warn someone of a risk which the user would have appreciated to the same extent as if a warning would have been provided (but that is not the case here)

Anderson v. Nissei (pg 638)

Facts

· machine in factory had safety device that made it very hard to operate efficiently b/c “drool” would accumulate that could cause damage and the safety device made it hard to remove this “drool”

· the machines owner’s manual did not mention the “drool” problem or how to deal with it
· P was injured by the machine as a result of the safety device being removed

Court’s Ruling

· The machine was ruled to be defective as marketed. The court relied on the ease of removing the safety guard and D’s failure to address the “drool” issue.

Beyond Products

Royer v. Catholic Medical (pg 648)

SC of New Hampshire, 1999

Facts

· P had knee surgery where prosthetic knee was implanted at D’s hospital
· After the surgery, P complained of pain and the MD discovered the fake knee was defective and had to do a second surgery to implant a new one

P’s Argument

· D is strictly liable to P b/c it sold P a product (prosthetic knee) with a design defect that was in an unreasonably dangerous condition

D’s Argument

· the hospital is not a “seller of goods” and therefore not liable for strict products liability

Applicable Rule

· Restatement 402A: one who sells a product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to strict liability for physical harm thereby caused
Issue

· was the D an entity “engaged in the business of selling”?

Court’s Ruling

· Hospital held not to be engaged in the business of selling. Court says the reason someone goes to hospital is not to buy medical device but to have it implanted (which is a service)
· When a health care provider who is in the course of rendering health care services supplies a device to be implanted into a patient, the health care provider is not “engaged in the business of selling” even though they make profit on the sale of the device

· Public Policy – holding health care providers strictly liable for defective devices would cause dramatic increase in health care costs 

Murphy v. E.R. Squibb – court rejected a strict liability action against a pharmacist who filled a prescription for DES. The court had already concluded MDs who had prescribed the drug were not strictly liable: “the doctor prescribed the medication only as an aid to effect a cure and was not in the business of selling the drug.”

Cottam v. CVS – If pharmacist partially warns patient, he has engaged himself, and thus must full warn or 
he can be held liable on negligence claim 
----Intentional Torts----
4 Main claims


1. Assault


2. Battery 


3. False imprisonment


4. Intentional Infliction of Emotional Distress

Assault

Elements of Assault 

1. D intends to cause harmful or offensive contact or to create apprehension (scare/intimidate)

· even if you point a gun at someone and don’t really intend to fire it, that is apprehension and intent is still satisfied

2. P is actually put into apprehension (P believes harmful contact will occur), believing such action will occur imminently 

· P’s apprehension is a subjective standard (not a reasonable person std; if P is easily scared, that doesn’t matter, all that matters is that P was put into apprehension)

· The apprehension P suffers must be for himself and not a 3rd party (telling someone you are going to kill their mother is not assault) 

Doctrine of Transferred Intent

· intent transfers in assault; if you intended to scare A and in doing so you scare B, B has claim for assault against you (B is usually req’d to be close enough for the apprehension to be reasonable)

Words CAN negate assault

· If Jim tells Bob, “I would shoot you if your dad wasn’t the mayor,” there is not assault b/c Jim’s words indicate he doesn’t really intend to shoot Bob

Note: Contact is not needed for assault.

Picard v. Barry Pontiac (pg 891)

SC of Rhold Island, 1995

Facts

· lady (P) took her car to repair shop, mechanic (D) said she needed new breaks so she took it to another repair shop and they said they didn’t need new breaks

· P arranged meeting w/ both mechanics and as she tried to take a picture of the mechanic who said she needed new breaks (D), he yelled that he didn’t want his pic taken, walked towards her and touched the camera w/ his finger
Court’s Ruling

· Assault proven b/c P had reasonable apprehension when D was coming at her and yelling

· Battery proven b/c D touched the camera

Battery 

Elements of Battery (3)
1. Intent (identical to assault)

· Intent does not mean intent to harm, just means intent to touch in a way that could be construed as offensive or to create apprehension 
· While contact is req’d for battery, intent does not have to be intent to touch it can be intent to put into apprehension

· Intent is transferable

2. Harmful or offensive touching
· touching can be:


1.   direct touching of victim’s body


2.   touching something connected to victim (victim’s hat)


3.   touching of object that sets in motion chain of events that eventually touches 
 
      
      victim (poisoning food, pulling chair out from under)


4.   indirect touching (ordering someone else to hit someone; Nancy Karrigan)

· unlike assault, an unconscious victim can be battered (apprehension of victim not req’d)

3. No consent 

· consent is not a defense, it is an element and therefore P has the burden to show he did not expressly or impliedly consent
· for implied consent a reasonable person std is used (would a reasonable person have interpreted P’s actions to mean the contact was consented)
· consent can be inferred from social custom (playing tag)
Exceptions to Consent

· If victim consents to touching, but that touching goes beyond the realm of what victim consented for, battery can still be proven or if 
· If the consent was procured through deception or misrepresentation (in certain case, see below)
· Misrepresentation about the essence of the touching negates the consent and battery has still occurred (I say, “let me touch you, it wont hurt and it will only take a second” and then I hit you hard for 5 minutes)
· Misrepresentation about a collateral matter does NOT negate the consent and no battery has occurred (I say, “let me touch you, it will hurt for about 5 minutes, but then I’ll give you $100” and I hit you but don’t give the $100)

· Consent Procured by duress – D tells P that he will hurt her children if she doesn’t let him kiss her. Her children are right there so D has ability to hurt them. If she consents to be kissed, battery can still be proven b/c the consent is eliminated due to the duress

Garret v. Daily (pg 885)
SC of Washington, 1955

Facts

· young boy(D) pulls chair out from under old lady, causing old lady(P) to fall and hurt herself

· P’s sister was present and testified the little boy pulled out the chair as P was about to sit

D’s Argument

· D claims he took the chair and sat in it, then when he saw the old lady going to sit where it used to be, he ran over and tried to put it back, but didn’t get to her in time

Court’s Ruling

· court says D did not have intent for contact to occur (sided w/ P’s argument)

· w/o knowledge that his (P) actions could cause touching, there is no battery 

Wishnatsky v. Huey (pg 894)

Court of App. of North Dakota, 1998

Facts

· paralegal(P) at law firm tries to enter lawyer’s office while lawyer is in meeting w/ guest (D)

· D shuts the door on P, forcing him back into the hallway

Court’s Ruling

· court draws distinction btwn “rude behavior” and “offensive” conduct; court says conduct was rude, but not offensive, so no battery

· it doesn’t matter that P was especially sensitive and he found it offensive, it only matters if the court finds it offensive; social customs are often used to determine what is offensive
O’Brien v. Cunard SS, 1891 (pg 934)

Facts: An MD on a ship was giving immunizations to all passengers. One passenger sued, saying she had not given 
consent (she did not tell the MD not to at the time of the vaccination, but she didn’t give consent either)
Court’s Ruling: P availed herself by her behavior (not refusing or speaking out against receiving the shot) at the 
time of the immunization, thus she gave consent so no battery 

False Imprisonment 

Elements of False Imprisonment 

1. D has intent to restrain or confine P

2. Actual confinement has occurred

3. P did not consent to confinement 

4. P is aware of confinement or P is unaware, but is injured as a result of the confinement 

False imprisonment starts when you become aware of the imprisonment OR when you are injured, whichever happens first.
Exception to Consent

· If someone asks you forcefully (a security guard who looks like he is going to make you anyway) your consent can be omitted. However, in most situations if a security guard just asks you to come into back room and you feel intimidated so you go, this is usally considered valid consent and no claim is available)

Lopez v. Winchell’s Donut House (pg 902)

Illinois App. Court, 1984

Facts

· employee (P) was suspected of stealing so they called her and asked her to come up to the store

· when she got there, they questioned her in the back room, but did not threaten her
· when she wanted to leave, she got up and walked out

P’s Argument

· even though she got up and left, she felt trapped b/c her boss was in the room and she felt intimidated by him and felt as though she couldn’t leave

Court’s Ruling

· no false imprisonment; it is not enough for P to fell “compelled” to remain in the room to protect her reputation 

· words are almost never enough for false imprisonment, unless under extreme circumstances

Intentional Infliction of Emotional Distress (IIED)
Elements to IIED

1. D has intent 

· D wanted to cause distress, or

· D acted w/ substantial certainty that his actions would cause distress, or

· D acted w/ reckless disregard of the probable consequences of his behavior

2. D’s conduct is extreme and outrageous

· D’s conduct goes way outside socially accepted behavior 

· If D knows P has some special sensitivity, this can be held as making the conduct extreme and outrageous 

· Words can be enough to cause this tort, but they must be very outrageous 

3. P’s emotional distress must be severe

· merely humiliating P is not enough 

· usually must require some sort of medicine or treatment

Intent is normally not transferable, but there are 2 exceptions

1. Bystander is a member of victim’s immediate family and was present at time of D’s conduct, or
2. Bystander is not member of family, but is present and suffers bodily harm as result of emotional shock 

Womack v. Eldridge (pg 910)
SC of Virginia, 1974

Facts

· private investigator (D) took pic of P b/c he was at place where a child had been and showed it at trial in a child molestation case
· to get the pic, D lied to P, telling him she was a newspaper journalist 

· P was called into trial to testify, even though he had no connection w/ anything other than he happened to be near the child around the time the child was molested

· P was summoned into court several times and appeared on tv as a possible suspect

Court’s Ruling

· whether D’s conduct was “extreme and outrageous” is up to the jury to decide, but the evidence shows that it could be considered extreme and outrageous

· jury found D liable for IIED
Defenses to Intentional Torts
Consent is a defense to assault, but not in battery or false imprisonment b/c in those two torts it is an element and thus must be proved by P.

Privileges and Immunities 

· privileges – the tort never happened

· immunity – the tort happened, but you are not liable b/c of your status

Privileges

1. privilege of self-defense

· you cannot use disproportionate force, your reaction must be reasonable 
· you can only use deadly force against deadly force if you do not have an opportunity to escape (note: in your own home you don’t have to try and escape)

· if you hurt 3rd party in course of self-protection, you still have privilege 

2. privilege of protecting 3rd party

· pulling someone away (and hurting them in the process) from someone else they are hurting

· your behavior must be reasonable

· What if you make a mistake? – the courts are split, some say as long as you were reasonable its ok, others say if you make a mistake, you can be held liable

3. privilege of protecting property 

· you can use non-deadly force to get your possessions back if the thief is fleeing (it must he while thief is fleeing, you cant see him a month later and hit him w/ a bat)

· you have privilege to pretend to use deadly force (point a gun at thief, but not shooting)

4. privilege of merchants

· If shop owner believes person has stolen from them, they can detain person for a reasonable time (hold them while they call the cops). However, if it is shown the person did not steal, they can usually sue and win for false imprisonment

Immunities 

1. Parents to child

· this has almost disappeared, it’s power is now very limited

2. Charity

· this immunity is also almost entirely gone (it used to give charities immunity b/c they were good intentioned)

3. Governmental  

· Still entact

· Federal Tort Claims Act – opened govt. up to negligence claims, but there are exceptions (listed earlier)

Hart v. Geysel, 1930 (pg 931) – consent

Facts 
· P was in a “prize fight” and was killed by a punch to the head
Court’s Ruling 
· P has no right to recovery for assault b/c he implied consent by being in the prize fight

Courvoisier v. Raymond, 1896 (pg 934) – self-defense

Facts

· there was a riot taking place outside D’s home and D had been shooting his gun in the air to scare off looters

· these shots got the attention of police officers who started walking towards D’s house

· D shot on of them, thinking they were more looters coming to hurt him

Court’s Ruling

· whether D is liable for battery depends on whether it was reasonable under the circumstances for him to shoot P; this is a question for the jury

Katko v. Briney, 1971 (pg 937) – protection of property 

Facts
· D had an old house on farmland he did not live on

· There had been several break-ins to the house even though he had posted no-trespass signs

· D set a “shotgun trap” in one of the rooms and when P broke in, he was shot by the trap
Court’s Ruling

· D found liable for battery, there is no privilege for the use of deadly force to protect property (also, this cant be a self-defense harm b/c P wasn’t there)
----Defamation----
Libel vs. Slander

· Libel: the defamatory statement was made in writing (or on tv/radio)

· Slander: the defamatory statement was spoken

Elements of Defamation  (8)
1. D published the communication
· publication means the D, either intentionally or negligently, communicated the defamation to at least one other person other than the P

· note: sending a telegram (not a letter) to P can be considered publication b/c it is foreseeable that someone else would read it (this must actually happen for there to be publication)
2. the nature of the communication was communication of fact

· the statement has to purport to be a statement of fact; if a reasonable person would understand the statement to be an exaggeration, satire, or opinion, it is not actionable

· However, you cannot sanitize a statement that purports to be a fact by simply starting it with, “In my opinion”

3. the communication was of and concerning the P
· the person to whom the defamation is published has to be reasonably able to connect it w/ the P

· Traditionally P had to still be alive, now it’s state by state

· In some cases, statements about on person can defame another; “Bill was an abused child” defames Bill’s parents
· If the statement is made about a large group, the group is usually not allowed to recover (this number is usually about 15+ people)

4. the communication was false

· P must prove the statement was false
· The “untruth” must be substantial; if the D merely got a minor detail wrong, that would not be enough to make out a defamation 

5. the communication was defamatory 

· statement tends to harm P’s reputation, so as to lower P in the estimation of the community, OR tends to deter third parties from associating w/ the P

· community standard used

· if the language is ambiguous, a jury must decide if it was defamatory, if it was unambiguous, a judge can decide

· libel per quod – situation where the written statement is not defamatory by itself, but becomes defamatory when read in light of other facts known to the reader; requires proof of special damages 

6. the person receiving the communication understood it to be about the P and to be defamatory
· If the defamatory statement is about A, but the person who hears it mistakenly thinks it about B, then A won’t have a cause of action.

7. D was guilty of fault 

· D must have some level of fault, 2 diff. standards:                                                      (1) Malice – some Ps must show malice to recover, means that the statement was false and made with knowledge of its falsity or reckless disregard of whether it was true or false



         (2) Negligence – most states impose a negligence std. in situations where a malice 


         standard is not constitutionally req’d.
· Victims (P’s) that normally have to show D’s malice: public officials, public figures


Note: if a person who is not ordinarily famous, but has come into the news for a 
particular incident, must prove D’s malice only if the defamation was related to the 
reason that person is currently famous (called a limited-purpose public figure)


Note: Malice will have to proven if it is made by a D w/ a conditional privilege 

· Victims that are ordinary, non-famous, private citizens only have to show the D was negligent (careless about checking their facts)
8. the communication proximately caused harm* to the P

· special damages are required to be shown in some situations (discussed below), other times P must only prove there has been damage to his reputation (general damages)
Special Damages: refers to some sort of economic loss (loss of benefits, not getting hired, ect…). In general, libel does not have to show special damages, but slander does.
· Libel per se – libel generally does not require showing special damages (exception is libel per quod); a written defamation is considered libel per se if its defamatory nature is apparent on its face, therefore only general damages need to be shown (if it is not defamatory on its face, special damages must be shown)
· Slander per se – exceptions to common rule that slander must show special damages:

· Falsely saying P committed a criminal act (this alleged crime usually must be serious)

· Falsely charging P w/ conduct detrimentally affecting his business (must be related to his business or a quality of his that is vital to his business)

· Falsely saying P has engaged in serious sexual misconduct 

· Falsely saying P has a loathsome disease
Is it Defamatory? Cases
Romaine v. Kallinger, 1988 (pg 973)

Facts

· Non-fiction book written that made statement that P had “relations” (not sexual) w/ a “junkie”

· P was a drug counselor and found the remarks defamatory b/c they made it look like she hung around drug dealers

D’s Argument

· the book only said there was a connection btwn the 2, it never said what that relationship was, the relationship could have been counselor/counselee 

Court’s Ruling

· special damages need not be shown b/c the statement was written and libelous per se
· according to the fair and natural meaning which will be given by reasonable persons of ordinary intelligence, this statement was not defamatory 

· absent extraordinary exceptions, a mere allegation that P knows a criminal is not defamatory 

Wildstein v. NY Post, 1965 (pg 978)

Facts

· D wrote in newspaper that P was one of “several women describes as ‘associated’ with a slain executive”

Court’s Ruling

· if the word associated had not been in quotes, the statement would not have been defamatory, but the quotes implied an illicit relationship btwn P and the executive 
· D found liable for defamation (libel)

Kunst v. NY World Telegram, 1967 (pg 978)
Facts

· lead paragraph and a photo caption conveyed a defamatory implication to P

· later in the article, the defamation was negated by words

Court’s Ruling

· D found liable for defamation b/c the negation of the “sting” appeared only in a statement that a “persistent and careful reader would discover near the end of the reasonably lengthy article”

· A writing must be construed as it would be read and understood by an ordinary member of the public to whom it is directed” 

Chapin v. Knight-Rider (pg 981) – a question can conceivably be defamatory it can only reasonably be 
read as an assertion of a false fact, but an inquiry itself, not matter how embarrassing its subject, 
is not an accusation 

Ward v. Zelikovsky (pg 981) – an insult can only be found to be defamatory if it is accompanied by false 
allegations of specific acts

Matherson v. Marchello, 1984 (pg 991)

Facts

· DJ on radio accused P of being gay and said they messed around w/ his wife (also a P)
Court’s Ruling

· the potential and probable harm of a false charge of homosexuality, in terms of social and economic impact, make the gay comment defamatory 
· D saying he had illicit affairs w/ P’s wife (who is also a P) is clearly libelous 
“Of and Concerning Plaintiff” Cases
Muzikowski v. Paramount Pictures, 2003 (pg 987)

Facts

· P, a little league coach, claimed he had been defamed by a movie b/c he resembled an unsavory coach in the movie

Court’s Ruling

· it is up to jury to determine whether there is any reasonable interpretation that would say the character in the movie was of and concerning the P, if there is, this element is met 

· this jurisdiction had an innocent construction rule – states that if there is any reasonable person would find the movie to be of and concerning the P, then it was
Arcand v. Evening Call Publishing, 1977 (pg 988)
Facts

· a book about Dallas stated that some of the Neiman-Marcus models and salesgirls are prostitutes and most of the men that work there are gay

Court’s Ruling

· the claim for the salesgirls was dismissed b/c there were too many of them (383)

· there were only 9 models and 15 male workers, there suits passed this element
Slander Per Se Case
Liberman v. Glestein, 1992 (pg 993)

Facts

· P (landlord) sued a member of the tenants board (D) for telling other tenants P was paying off the police

· D also told a group of tenants, “P threatened to kill me and my family.”
P’s Argument

· P claims both statements are slanderous per se b/c they charged P with criminal conduct

· P claims the bribery statement is also slanderous per se b/c it would detrimentally effect his business

Court’s Ruling

· bribery of the police is a serious crime and thus P does not have to show special damages

· the threat by P would only be harassment, which is not considered a serious crime, so that is not slander per se and thus P must show special damages to recover

· the bribery claim does not, however, satisfy the detriment to business exception b/c to satisfy this exception the statement must be made with reference to a matter of significance and importance for the business purpose, rather than a more general reflection upon the P’s character or qualities 
Defenses to Defamation 
1. Absolute Privilege – no matter how defamatory the statement was, D cannot be sued.
· spouse to spouse

· D is a judge, attorney, or witness in judicial proceedings 
· D is a member of Congress in the course of legislative activities 

· D is a federal official (ex. Secretary of State)

· D is a high ranking state officials 

2. Conditional Privilege – D can be sued only if malice is shown.
· D is a lower state official
· D is writing letter of recommendation for job applicants 

· D is reporting crimes to police

· credit bureau reports 

· D has common interest w/ who he is publishing to (usually small group of people)

3. Consent

· if the P consented to the defamatory statement being made, there is no tort

Defense Cases
White v. Blues Cross, 2004 (pg 977) – former employers and letter of rec 

Facts

· former employee sued former employer for making defamatory remarks to potential employer when potential employer contacted them

Court’s Ruling

· no tort action for former employers who are contacted by potential employers about a former employee
Liberman v. Gelstein (2), 1992 (pg 1000) – common interest 

Facts

· P (landlord) sued a member of the tenants board (D) for telling other tenants P was paying off the police

· D also told a group of tenants, “P threatened to kill me and my family.”

Issue

· since D has established common interest privilege w/ the other tenants he published the defamatory statements to, malice by D must be shown

Court’s Ruling

· D had a common interest w/ the other tenants on the board b/c they were in group (tenant board) whose purpose was to protect tenants, so info about landlord possibly making bribes would be vital to those interests. Since this common interest privilege is met, P must prove D had malice.

· Under the Times standard, P must demonstrate the “statements were made with a high degree of awareness of their probable falsity”

· Using this standard, D’s statements do not show malice, so no defamation 

----Invasion of Privacy----
4 Separate Torts


1.   Intrusion on a Person’s Seclusion 


2.   Public Disclosure of Private Facts


3.   False-Light


4.   Appropriation of a person’s image

1. Intrusion on a Person’s Seclusion

Definition – one who intentionally intrudes, physically or otherwise, upon the solitude of another, or his private affairs and concerns is subject to liability if the intrusion would be highly offensive to a reasonable person. (community standard used)

· Note: unlike the other 3 privacy torts, this one has no publication requirement 

Examples: bugging a home, photographing someone w/o consent in the privacy of their homes, going inot someone’s personal files or bank records to snoop, or harassment even in public places
Intrusion Cases
Nadar v. GM, 1970 (pg 1167)

Facts

· Nadar (P) wrote a book telling dangerous characteristics of GM’s (D) cars

· GM had P’s house tapped, had girls approach P and offer him sex (hoping to catch himin bad public light), called his home all hours of the night, had people following him around in public, and had investigators asking P’s friends questions about P
Court’s Ruling

· found cause of action only on D wiretapping P’s house, but not on any other of the actions

Shulman v. Group W Productions, 1998 (pg 1188)

Facts

· woman and son (collectively, P) get in car wreck on public road and are life-flighted to hospital

· Reporter tapes the scene before P gets on the helicopter and had a wireless microphone pick up what was said inside the helicopter

· D published the tape and recordings on the news

Court’s Ruling

· Court says the expectation of privacy depends on situational facts
· says there was no intrusion of privacy when D taped P on the side of the road b/c that was in public (exception below)

· however, privacy is expected when talking w/ a healthcare provider, so the audio of P talking to nurse in the helicopter (and on the ground by the road) is private and therefore publishing it was actionable under intrusion to person’s seclusion

· publishing private conversation w/ healthcare professional in state of crisis would be highly offensive to reasonable person

2. Public Disclosure of Private Facts

Definition – one who gives publicity a matter concerning the private life of another is subject to liability, if the matter publicized is of a kind which

1. would be highly offensive to a reasonable person, and 

2. is not a matter of legitimate concern to the public (not “newsworthy”)
    Note: this second element makes it very hard (almost impossible) for P’s who are in the news                                
to sue for publication of facts that are related to the news story, no matter how 
embarrassing

Examples:  

· Prof. posted a sign in hallway that other prof. owed her money and has not paid her back 
· When a person used to be a dug addict, but has now been rehabilitated, it might be actionable to call attention to that person’s past

Notable Comments

· it is not actionable in tort to publish material that is a matter of public record (reporter publishing name of rape victim is not actionable)

· this tort does not require a false statement

Public Disclosure of Private Facts Cases

Haynes v. Knopf, 1993 (pg 1124)

Facts

· Author(D) wrote book about black migration to the North
· The book focused on a woman who was at the time married to P, the woman told the author how P would come in late at night drunk and want to have sex and the author included this in the book

· By the time the book was published P had turned his life around and was a member of his local church, so he sued for public disclosure of private facts

Court’s Ruling

· facts were newsworthy b/c they were necessary for the book, which was a serious book and not intended to harm

· the material was not highly offensive b/c it did not disclose any private, specific facts about P’s personal sex life

· Policy: if authors had to get everyone’s consent before they wrote, very few people would write books

Melvin v. Reed, 1931 (pg 1125) (precedent cited by Haynes)

Facts

· P had been prostitute charged with murder, but she had since cleaned up her life and moved to a quiet suburb town

· Movie came out about the murder and revealed her identity 

Court’s Ruling

· court upheld action for public disclosure of private facts

Ross v. Midwest Communications, 1989 (pg 1130)

Facts

· D’s reporting team was investigating a rape case and on their news show made public the names of the 2 rape victims

Court’s Ruling

· Court ruled in favor of D, saying that P’s name and photographer of her house strengthened credibility and impact of the story

Gilbert v. Medical Economics, 1981 (pg 1130)

Facts

· newspaper article about med mal identified P (MD) as one who had negligently caused to injuries

· the article told about the P’s history of psychiatric and personal problems

· P conceded that the article was newsworthy, but said her personal history/problems shouldn’t have been included

Court’s Ruling

· court found name and personal background were important to the story and thus, also newsworthy
· the facts were connected to the article by the “rational inference that P’s personal problems were the underlying cause of the alleged med mal acts”

Sipple v. Chronicle Publishing, 1984 (pg 1132)

Facts

· P knocked the arm of an assassin trying to shoot President Ford

· The news stories came out about P, revealing he was gay

· P was openly gay in San Fransisco (marched in parade), but his family back home did not know until the article came out

Court’s Ruling

· ruled in favor of D b/c the facts were not private since over 100 people knew in San Fran. 

· The court also held the info to be newsworthy

Humphers v. First Interstate Bank of Oregon, 1985 (pg 1149)
Facts

· P had given her child up for adoption, the child later went back to the hospital trying to find the identity of her real mother
· MD (D) told the hospital records office that P had taken DES, so they allowed P to be identified

Court’s Ruling

· MD did not approach P or pry into any personal facts that he did not know

· Court found in favor of D (this was a questionable ruling, says Prof. Evans)

3. False-Light

Definition – One who gives publicity to a matter that places a person before the public in false light is subject to liability if:

1. the false light in which P was placed would be highly offensive to a reasonable person
2. the actor had knowledge of or acted in reckless disregard for the falsity of the published matter and the effect it would have on P (higher bar than negligence)

· this standard basically puts all people at the public figure level in defamation

Important Considerations
· this is usually a back-up for a defamation tort (usually a little easier to prove b/c it can include matters that are not bad enough to constitute defamation)

· ex. publishing story that a person’s children are going hungry b/c the mother is too poor to provide for them

· puts all P’s on the same level (no special circumstances for celebrities)
False-Light Cases

Cantrell v. Forest City Publishing, 1974 (pg 1159)

Facts

· P’s husband died in bridge collapse

· Reporter (D) went to P’s house five months later to write story about how the tragedy had effected the family, P was not there but her children were so D interviewed them

· Reporter wrote that P refused to talk to her (even though she wasn’t even there)

· The article talked about how poor they were and how hungry the children were

Court’s Ruling

· found in favor of P, saying D knew that her article contained falsehoods (D writings about P’s refusal to talk when she wasn’t even there)
Dissent

· sympathizes w/ reporter, says reporter is entitled to have her own journalistic point of view

· Policy: there is a public benefit for reporters giving stories that have public benefit

Peoples Bank & Trust v. Globe Int’l Publishing, 1992 (pg 1164)
Facts

· D’s tabloid published a fictional story about a 100-yr-old woman who had a child with one of her customers

· The story never acknowledged that it was a fiction and used a picture of P (a 96-yr-old woman) by the story

Court’s Ruling

· found D liable for false-light, saying they had “recklessly failed to anticipate the harmful result”

4. Appropriation of a Person’s Image

Definition – One who appropriates to his own use or benefit the name or likeness of another is subject to liability to the other for invasion of his privacy.

Example – using a famous person’s picture or likeness w/o his consent to advertise a product 

Important Considerations 
· this can also arise in non-commercial contexts 

· forging someone’s name on a petition to get enough names

· possibilities w/ newscasts, but rare (Zacchini v. Scripps)
· once a person dies, his heirs can assert the cause of action 
Zacchini v. Scripps-Howard Broadcasting, 1977 (pg 1209)
Facts

· P is an entertainer who performs the human cannon ball trick, his “show” lasts about 15 seconds

· P saw a reporter at this event and asked him not to film b/c then no one would pay to come and see it in person

· Reporter didn’t film that night, but went back the next night, filmed it and put the whole 15 seconds on the news

Court’s Ruling

· found in favor of P, saying he had right to the benefit of his performance, so unless P is paid for the news showing (which he was not), it is actionable under appropriation of person’s image

----Harms to Economic Interests----
4 Separate Torts


1.   Deceit/Fraud


2.   Negligent Misrepresentation


3.   Interference w/ Contractual Relations


4.   Interference w/ Advantageous Relations 

Why would you want to sue under economic tort instead of K law?

· parol evidence rule doesn’t apply in torts

· punitive damages available in torts

· tort law usually has longer SoL

· sometimes the K is not enforceable for some reason (lack of consideration, etc…)

There has traditionally been a hesitancy for courts to allow tort causes of action w/o physical harm, but, as these tort actions are evidence of, there has been a trend to grant damages for just economic harm. Note, this is still a lingering view and courts are still a little hesitant to tort actions on purely economic harm.

Note: almost all courts refuse to use strict liability in misrepresentation cases 

1. Deceit
Elements of Deceit (5)
1. D made a misrepresentation of an existing fact
· fact/opinion distinction similar to that of defamation

· “existing fact” means existing at the time the deceitful statement was made (making a statement that you thought was true when you made it, but later turned out not to be true, is not deceitful)
· Misrepresenting an opinion or intention can amount to deceit if it amounts to a misrepresentation of the speaker’s state of mind, in a situation where the speakers state of mind is material to the other person’s decision. (the speakers state of mind sometimes is an existing, material fact on which the other party relies.

2. The misrepresented fact was material
· “material” – the deceit relates to an issue that is important when making the transaction (the transaction would not have happened w/o the misrepresentation or a reasonable person would attach importance to it when making a decision.)

· Almost always comes in form of statement, but there can be fraud by silence. (these are discussed in subtopic below)
3. Intent: D intended to induce reliance from P

· D’s false statement needs to have been directed at P (if P overheard a statement made by D and relied on it, there would normally be no deceit)

· It has become slightly more common for courts to allow deceit actions by 3rd parties, but it is still rare
4. Scienter: D knew statement was false or had reckless disregard for truth or falsity

· D made false statement:


1. Knowing it was false, or


2. w/o belief in its truth, or 


3. w/ reckless disregard for its truth

· D’s state of mind must often be inferred; this often turns on whether a reasonable man in D’s situation would believe it when he said it (this creates a gray area when D makes an honest, but unreasonable statement; D must somehow prove he believed what he said)

5. Detrimental Reliance by P

· P’s reliance must be reasonable

· Modern trend allows P to rely on D’s word w/o investigation. However, the relationship/sophistication btwn the parties effects this determination.


-   A commercial buyer will be more expected to protect itself by doing “due 
 
  
    diligence” in situations where an unsophisticated, ordinary consumer would not
· Harm/Damages: detrimental reliance implies that the reliance produced harm, which P must prove. Measure of damages may vary, depending on facts of case and D’s degree of fault/blame. 2 main types of damages

· Out of Pocket damages – P recovers the amount he lost by doing the transaction (norm)
· Benefit of the Bargain damages – P gets the benefits he would have gained from the transaction, had the transaction gone the way D represented it (becoming more common)
Situations where “fraud by silence” can exist: (duties to disclose) (these can apply to deceit and neg. misrep.)
· Special relationship/fiduciary duty

· ex. trustee and executer of estate, D is P’s accountant or lawyer

· Concealed defects: even in the absence of a special relationship, deceit can exist when D conceals defects in property he is selling to P. If seller is aware of defect that is unknown to buyer, and a reasonable inspection by buyer wouldn’t uncover the defect, seller has an affirmative duty to disclose or its deceit.

· ex. putting an area rug over damaged area of floor when selling house

· Partial disclosure: even if seller has not duty of disclosure, making a partial disclosure can create a duty to make full disclosure

· Rest. 551 – if you speak the false statement must be material, but if you don’t speak, the omitted fact must have been “basic.” (more important than material)
· Misrepresenting the law: Misrepresenting the law is treated differently from misrepresenting a fact. The modern trend is to distinguish an opinion of law (“I interpret this law to say you can do this”) from a statement of fact about the law (“The law says you can do this”). Misrepresenting a statement of fact about the law may be actionable.

Defense: If there was a K btwn the parties and that K contradicted the false statement (corrected it), then there is no deceit
Deceit Cases
Ollerman v. O’Rourke Co., 1980 (pg 1236) – fraud by silence
Facts

· Developer (D) sells lot to individual buyer (P)

· Turns out the lot has a well underneath it that lowered the value of the lot (seller never disclosed)

Court’s Ruling

· found that knowledge/sophistication of the parties is unbalanced (business v. individual) so even though there was no traditional exceptions available, there is a triable issue (on whether the well was well-enough known to the community to disclosure wasn’t necessary

· Professor Keeton’s view adopted – there is a certain duty in transactions for good faith and fair dealing; when unbalanced power exists, silence on material facts can be fraudulent 

· On the negligence misrep. claim, what the standard of care is and whether it was met is up to jury
Reed v. King (pg 1245) – duty on seller to disclose that multiple murders had occurred in the house

Walker v. Sheldon, 1961 (pg 1251) – punitive damages
Facts

· D made misrepresentations to P in the regular course of business that caused P to rely to his detriment, loosing over a $1,000

· D seeks punitive damages of $75,000

Court’s Ruling

· in ordinary fraud/deceit cases, punitive damages should not be allowed; D’s conduct must have shown a high degree of moral turpitude and demonstrated wanton dishonesty for punitive damages to be granted

2. Negligent Misrepresentation 

Elements 

1. D, in performance of his trade/profession

2. Negligently provided erroneous info

3. which was used by P to P’s detriment (harm must be shown as in deceit) 
Note: privity is not an element; P does not have to be person D was hired to advise. However, when P is not someone that D was hired to advise, D usually would have liability only if D knew that P would be likely to rely on the info.

Note: Negligent misrepresentation is only available in business context; it is not allowed in social context.

Why would you want to claim negligence instead of intent (deceit)?

· burden of proof is usually less

· some D’s are more willing to settle when claim is negligence and not deceit for reputational reasons 

Restmt. 552 – liable for neg. misrep. if seller fails to exercise reasonable care or competence in obtaining or communicating the information

Negligent Misrep. Cases

Mohr v. Commonwealth, 1995 (pg 1247) – duty to disclose
Facts

· adoption service (D) did not tell adoptive parents (P) that the child they adopted had parents who had history of genetic diseases

· adoptive parents brought suit against adoption agency for making negligent misrepresentations about the child’s medical history
Court’s Ruling

· upheld action for P, held D had a duty to disclose b/c agency knew/should have known about the medical history of the child and should have communicated that w/ the adoptive parents

Junius v. Cohen, 1931 (pg 1247) – partial disclosure
Facts

· P was buying land from D

· D told P about two roads that would soon be built that would run through the land, but left out a 3rd road that was about to be built straight through the middle of the land (diminishing it’s appeal)

Court’s Ruling

· ruled in favor of P; in having undertaken or professed to mention them, he could not fairly stop half way, listing those that were unimportant and keeping silent as to the other
American Family Service v. Michelfelder, 1992 (pg 1251) – out of pocket damages are the norm, but some states have started to adopt the benefit of the bargain rule

3. Interference w/ Contractual Relations

Elements

1. P had an existing K w/ a 3rd party

2. D knew this

3. D intentionally interfered w/ that K

Note: Occasionally, D’s conduct may be privileged, but business competition generally does not give rise to a privilege. 

Defense – a person can interfere w/ a K between P and 3rd party if that K is in direct conflict w/ a K D has with either of the other two parties.

Interference w/ Contract Cases

Imperial Ice v. Rossier, 1941 (pg 1253)

Facts

· CCC bought distributorship that served certain area from Coker , the K btwn them had a covenant for Coker not to sell or distribute in that area 

· Imperial Ice (P) bought distributorship from CCC (the no compete covenant was transferred)

· Coker than began to sell in restricted, “no compete” area ice sold to him by D, who was encouraging Coker to sell in the restricted area

· P filed for injunction to make Coker stop selling in the area and D to quit inducing Coker to sell in the restricted area

Court’s Ruling

· Finds in favor of P; in doing so, overturned precedent that said the act by D had to be illegal to sustain an interference action

· P must show, not that the inducement was illegal by itself, but only that it was intentional
· Competition alone is not reason enough to affirmatively induce the breach of a competitor’s K

Fikes v. Furst, 2003 (pg 1256) – mixed motives/intentions 

Facts

· Professor Fikes (P) writes a book that downgrades Professor Furst (D) and insults several of his theories

· This book had not been published, but P had a deal w/ a publisher to publish the book

· D called the publisher and said he would sue them if them published the book, so they didn’t

Court’s Ruling

· Court says this was not actionable b/c D was looking out for his own reputation, not just trying to hurt P or interfere w/ the K

· Court found D’s academic reputation was a legitimate interest and when their a mixed interest (some legitimate, some not) P usually wont recover

Personal Preference Video v. HBO (pg 1257) – a person can interfere w/ a K if that K would cause breach 
of a preexisting K they are already in 
4. Interference w/ Advantageous Relationship

Definition – somewhat similar to interference w/ contract, but it involves relations that do not meet contractual requirements but still offer a prospective benefit to the P. Different from interference w/ contractual relationship b/c P must prove D’s actions were wrongful. (less protection for non-contractual relations)
Interference w/ Advantageous Relationship Cases
Della Penna v. Toyota, 1995 (pg 1260)

Facts

· P was buying Lexus automobiles in US (where they were selling for cheap) and shipping them back to Japan (where they were selling for much higher prices) and making profit

· Toyota told dealerships not to sell any cars to P

Court’s Ruling 

· b/c this is an interference w/ an advantageous relationship and not a contractual relationship, P must prove that D’s actions were wrongful (threat, fraud…) (this is higher bar than if P had a contractual relationship w/ the dealerships)

· court found D’s acts were not wrongful and therefore ruled in favor of D

----Damages----
Types Damages: 

Compensatory - try and put P where he would have been if the tort did not occur (main goal)

· what you had to pay b/c of accident (medical costs…)
· reduction in earning capacity

· lost wages
Pain &Suffering

· Seffert v. LA: process for determining damages

1. jury chooses amount

2. If D disagrees, he can ask judge to reduce; judge will only reduce if the damages are way out of line/preposterous 

3. D can appeal, damages must be outrageous to be overturned 

· McDougald v. Garber: can a person in a comma sue for pain and suffering?

· Hedonic damages: damages for the loss of enjoyment, but not technically pain and suffering 

· Some jurisdiction, like NY, don’t allow for hedonic damages, they require awareness
Punitive – money damages to punish (usually only available in intentional torts/sometimes in gross negligence)

Do insurers have to pay punitive damages for acts committed by those they insure?

· Jurisdictions are split

· Argument against: since punitive damages are made tp punish, they should only be paid directly from wrongdoer

· Note: when an act is pure intentional, most insurance don’t have to pay

Intentional Torts - Damages are not an element of intentional torts (except in slander and economic harms)
Negligence - P’s negligence can lower damages award in comparative negligence systems

· For Neg. IED; most states require you show medical care was needed to fix your emotional harm to allow for damages
Collateral Sources: Payments made to or benefits conferred to P from other (collateral) sources are NOT credited against the tortfeasor’s (D’s) liability, even where they (collateral sources) cover all of the harm for which they are liable. Reasoning – maintaining disincentives on tortfeasors. 
· Subrogation – compensating the collateral source that conferred benefit. Question is, “Should the subrogator be repaid/compensated?”

· Frost v. Porter: courts denied insurance company subrogation

· Note: some insurance policies have clauses requiring subrogation 

Wrongful Death Statutes - action may be brought by legally designated beneficiaries (normally family) for compensatory damages (loss of spoused income, loss of consortium …) (you sue for what you have lost)


Note: you usually cannot recover mental distress damages for wrongful death

Survival Statutes - statutes allow the estate of the deceased to bring suit for any harm for which the deceased could have sued had he survived. Includes:

· medical expenses 

· lost wages

· pain and suffering

----Tort Reform----
Problem – When someone gets sick, it is hard to know for sure that they were harmed by the toxic/environmental harm b/c there are so many other factors that an effect the victim 
Alternatives to Current System

· Japanese System – a pool of funds is created by companies in the business and when person brings claim, money is taken out of the pool

· Problem – the deterrence factor is absent when all companies pay same amount

· Alternative to Jap system – a pool of funds is created but a companies rates of payment are increased if there has been several claims saying they were liable

· Problem – while not as bad as the Jap system, there is still a deterrence problem compared to a system where you are sued for your wrongs

Opinion – Similarly to market share theory, these attempts at reform eliminate a large function of the tort system, the incentives for efficient, proper behavior. While there are problems with the system, replacing it with a system that has even more flaws, and essentially more fundamental flaws, can not be a better option. It is, in effect, changing for the sake of changing, not changing for the better.
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