STATUTORY INTERPRETATION
I. Introduction


A. Today the boundaries of most legal inquiry are structured by statute, 
not the common law – Statutorification of US Law 

B. “Interpretation” is best understood not as literal application of dictionary 

definitions, but instead as attempting to unlock the message the speaker 
intended to send


C. Cumulative argumentation – taking multiple theoretical approaches to 
and combining them to build your best case



1. Since there is no “set” interpretation, it can be very free


D. The Nebraska Safe Haven Article



1. What was the legislative intent? ( for the adult children to be 


dropped off?


E. No vehicles in the park example – what is meant by “vehicle”

F. Sources: common law, judges, precedent, policy, analogy



1. Case law is a bottom up process



2. Statutory Interpretation is top down



3. “It is emphatically the province and duty of the judicial 



department to say what the law is


G. Car color hypo



1. Case 1: red/weekend/illegal



2. Case 2: white/weekday/legal

II. The Legislative Process

· What information/documents are produced in each step that can be used in interpretation?
· Where are the places that bills can die?

· Vetogates – nearly each step of the way

· Article I §1 – vests power in the congress to make laws
Generation ( Introduction ( Committee (  Report to Full House ( Calendaring ( Floor ( Comitee of the Whole ( Conference ( President


A. Generation



1. public interest groups/executive branch/social wrongs



2. Sponsor Statements – may give a clear picture of what the bill is 


supposed to be about



3. A “companion” bill is the same bill introduced in the other house


B. Committee/Sub-Committee



1. Why committee’s




a. efficiency




b. subject matter expertise




c. refine the bill



2. Major Vetogate - where bills go to die



3. Lots of bargaining


4. Mark-up session



5. Committee Report – most authoritative of the legislative history



6. “companion bill” same bill in other house


C. Calendaring – Getting it to the TOP of the pile


1. House – Rules Committee in charge 



2. Senate – Unanimous Consent Agreement – all senators must 


agree




a. Motion to proceed – not unanimous – supermajority


D. Committee of the Whole/Floor



1. Floor debates printed in congressional record




a. Not as authoritative



2. Filibuster – Senate only – requires 60 votes to stop and must 


invoke cloture twice


3. Germaneness requirements



a. House – amendments must be about the same subject 



matter as the bill




b. Senate – no such requirement


E. Enrolled Bill/Engrossed Bill



1. Engrossed Bill – where one chamber has approved a bill and it 


sent to the other chamber



2. Enrolled Bill – where both chambers have passed it


F. Reconciliation



1. Enrolled Bill Doctrine – Onesimplelaon v. U.S. Sec’y of Educ.



a. The bill that is sent to the president, SHOULD be the 



same as was passed in BOTH houses




b. If there is a discrepancy, it does not invalidate the bill


G. Texas Single Subject Rule – State Board of Insurance v. National 
Employee Benefit Administration 



1. In Texas, each bill can only have one subject



2. Prevents “logrolling” and “pork barrel” politics

III. Theories of the Legislative Process


A. Theories of Representation



1. Representative democracies – vote for representatives who then 


vote for their constituents



2. Liberal Theories (Hobbes, Locke, Bentham, Madison, and Mill)



3. Republican Theories 




a. Encourage civic virtue



4. Critical theories




a. “skeptical” that representation amounts to anything more 



than social construct




b. A good system of representation must include a politics of 



presence: members of historically subordinated groups must 


be in the legislature in sufficient numbers to influence 




outcomes


B. Direct versus Representative Democracy



1. How does judicial review fit into this ( countermajoritarian 


difficulty



2. Should we have a representative democracy?



a. The framers and most subsequent political thinkers have 



maintained that direct democracy cannot work in a large 



populous republic like the US




b. Madison – “tyranny is all the power in the same hands” - 



factions




c. Rent -seeking


C. Theories of the Legislative Process



1. Proceduralist – focuses on the many procedures through which a 

bill is enacted



a. The Legislature as an Obstacle Path






i. Legislative process is full of complex hurdles that 




proponents of new policy must overcome - 




ii. Rent seeking – the distribution of unjustified 





benefits to interest groups





iii. Rules within the legislature




b. Vetogates as a Method to Make Legislation Difficult and 



Infrequent





i. Hamilton, Federalist 73 –defended proceduralism – 




“the power of preventing bad laws includes that of 




preventing good ones…The injury that may possibly 




be done by defeating a few good laws will be amply 




compensated by the advantage of preventing a 




number of bad ones” 



c. The effects of Proceduralism on Legislative Deliberation





i. Not necessarily as much deliberation as people 




would always hope




d. Other ideas 





i. Descriptive – hurdles/vetogates






1. once you have a statute you are stuck with it






2. Sunset Clauses – Tethonus Problem






3. Statutes are expensive





ii. Normative – is it good or bad?






1. Good – improves legislation, requires 






deliberation






2. Bad – important problems go unaddressed, 





i.e. civil rights





iii. Not Majoritarian






1. Hard to enact 


2. Interest Group Theories – which emphasize the pivotal and 


perhaps disproportionate role of organized groups in the legislative 


process




a. Interest Group Liberalism: Pluralism as a Positive Force in 


Politics





i. Allows for a give and take among different points of 




view, but also allows constituents to signal the 





intensity of their preferences in a way voting under a 




one-person, one-vote rule can not





ii. Pluralism – citizens organize into groups – 





optimistic theory – lots of little groups spread out 




power



b. Public Choice Theory: Interest Groups as Pernicious, 



Political Influences





i. Opposite of Pluralism – this theory emphasizes 




lawmakers, interest groups, ect, as rational 





maximizes of their own utility





ii. Free rider problem – who is going to do the work, in 



large groups no one, so small groups can have more 




pull





iii. Often times cost widely distributed and benefits 




concentrated





iv. Policy Entrepreneurs – are people “in or out of 




government who. through adroit use of the media, can 



mobilize public support by appealing to widely shared 




values – make their opponents seem self-serving and 




careless of the public interest





v. Representation Reinforcement – the political 




process is supposed to work, judges should only step 




in when it does not



c. Interest Group Theories and the Transactional Model of 



the Political Process





i. Majoritarian politics – widely/widely- very little




ii. Entrepreneurial politics – widely benefits/con. costs






a. the interests groups will punish the 






legislator, but the public will reward him at the 





polls





iii. Client politics – concentrated benefits/wide costs






a. “Christmas Tree Bill’ – logrolling





iv. Interest Group politics – both concentrated





v. Rent Extraction – payments to politicians is paid for 



political favors, rather to avoid political disfavor – 




money for nothing




vi Cost benefit analysis – look at diffuse benefits v. 




concentrated benefits – diffuse costs v. concentrated 




costs






a. More concentrated one category, more likely 




to pass



3. Institutional theories – centers on relationships among various 


political institutions and the effects of broad government mental 


structures on policy

In analyzing the theories which box does it fall in?

· Public Choice likely Concentrated Benefits/Widely Distributed Costs ( the Alfalfa Farmers – we all pay .50, so they can get $100,000

· Civil Rights would be widely in both boxes, that is why it is hard to get passed ( who is going to fund it? 

· Likely little legislation in concentrated/concentrated
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IV. Approaches to Interpretation
· Intentionalist search for the intent of the legislature, purposivists search for the purpose (“purpose or purposes of the legislation, and the context of the language, broadly understood, are directly relevant to the meaning of the language of the statute) Textualists look at text. ALL START WITH THE TEXT
A. Introduction


1. Three basic approaches: legislative intent, textual meaning, or 
pragmatic assessment of institutional, textual, and contextual 
factors (purposivsm) 


2. Goal v. Sources – debate on what can be used and to what 
extent


3. Three kinds of norms



a. the rule of the law idea – statutory interpretation should be 

predictable



b. the democratic legitimacy idea – interpreters ought to 


defer to decisions made by the popularly elected legislators



c. the pragmatic idea – interpreters have an obligation to 


contribute productively to the statutory scheme


4. There is no set approach – though textualist is most common


5. Norms to be followed



a. Rule of Law – predictability



b. Democratic Legitimacy – defer to popularly elected body



c. Pragmatic Idea – contribute productively to statutory 


scheme

B. Intentionalist Theories – emphasize legislative intent

1. Specific Intent



a. Any legislative intent is a collective intent – whose intent 


do you look to then?




i. Aggregation problems – process involves many 



people, most of whom are silent on key issues




ii. Attribution problems – may place too much weight 



on certain reports that are manipulatable



b. Imaginative Reconstruction – interpreter tries to discover 


“what the law-maker meant by assuming his position, in the 


surroundings in which he acted, and endeavoring to gather 


from the mischiefs he had to meet and the remedy by which 


he sought to meet them, his intention with respect to the 


particular point in the controversy”




i. May be more imaginative than reconstructive



c. Purposivism – general intent or purpose behind enacting a 

statute – look at “spirit of the bill”



i. What was the statute’s goal?



ii. Attempts to achieve some sort of democratic 



legitimacy




iii. Also ask what evil, or mischief, the statute was 



designed to remedy, and the seek to give a meaning 



to the text that furthers that goal

C. Textualist Theories


1. The Soft Plain Meaning Rule – if text is clear go with the text, if it 
is ambiguous look outside (gateway approach)



a. Plain meaning can be overcome by compelling evidence 


of a contrary legislative intent, and the interpreter must 


always check plain meaning against legislative intent



b. Can not be sure plain meaning is so plain unless you 


consider the legislative deliberations and the practical 



consequences



c. MEANING DEPENDS ON CONTEXT


2. The New Textualism – SCALIA – look at text, nothing else, 
unless there is an absurd result (exclusionary) 



a. Looks to various sources – dictionaries



b. Separation of Powers



c. Criticism – does looking at more sources lead to more 


discretion

D. Bryer/Scalia Debate


1. The gravity of Supreme Court decisions – not about the case in 
front of  - rather they are setting the law for 300million people – so 
sometimes there is a bad result in the immediate case at the 
expense of setting a good law, do not want to do the opposite


2. 6 tools: text, history, traditions, precedent, purpose and 
consequences



a. Scalia does not look at last two- too subjective


3. Legislative history could be like a cocktail party, you look over 
the heads of people to find your friends

E. Dynamic Theories


1. Democracy and rule of law values do not support intentionalist 
and textual theories of statutory interpretation as much as their fans 
insist they do


1. Best Answer Theories



a. Natural Law theories maintain that statutory texts should 


be read to reflect the underlying moral reality



b. Theories based on coherence – text should be construed 


not only in light of statutory purpose, but also statutory 


precedents and principles and policies followed by the polity



i. Example: O’Conner in Weber – remedial/affirmative 



action

2. Pragmatic Theories – intellectual frame work is a “web of beliefs”



a. Funnel of abstraction


3. Critical Theories – not found its way into statutory interpretation



a. Keeping the man down

	
	TEXTUALISM
	INTENTIONALISM
	PURPOSIVISM

	PROS
	· Formalistic

· Predictable

· More judicial restraint?

· Are lower judges competent to do anything else
	· More in line with legislative intent

· Is it more accurate
	· may eliminate aggregation problems

· more flexible – as statute gets older the purpose may change

	CONS
	· Can lead to unintended results

· What dictionary you use will reflect a subjective choice
	· Manipulatable – history not always accurate

· Aggregation problem 

· Whose intent – legislature a “they” not “it”
	· TOO flexible


V. Textual Analysis


A. Determining Ordinary Meaning



1. Plain meaning rule – how do you know what a word means




a. Example – CAT?




b. USC §924(c)(1) – what does “used a gun” mean in this 



statute




i. 1993 - Smith v. US – one can use a firearm in a 




number of ways, and since D used to gun to barter for 



drugs, is considered having used it 






a. DISSENT: we give non-technical words and 





phrases their ordinary meaning  ( using a 





firearm means using it as a weapon





ii. 1995 – Bailey v. US – use denotes active 





employment, not simply mere possession – D had the 



gun in the glove box, that is not use





iii. 2007 – Watson v. US – Smith raised the converse 




of this case, in this case the gun was given to D in 




trade for drugs – “use” should turn to its ordinary 




meaning – and no one would say that one who 





receives a gun in a transaction used it






a. CONCURRENCE: Smith was wrong




c. Does a word have a meaning independent of context – if 



not then doesn’t the judge’s subjective choice of context 



dictate plain meaning




d. Legislatures write differently than they speak – what effect 


does that have on plain meaning



2. The Relevance of Audience



a. Assuming ordinary meaning matters, whose 





understanding of ordinary meaning is relevant



b. Patrie v. Area Coop. Educ. Serv.- what does assault mean




i. Teacher was hurt when student jumped on his back 




while they were playing around – what does “assault” 




mean





ii. Technically (P’s arg.) – interest in freedom from 




apprehension of a harmful or offensive contact





iii. P forgets that the audience is schools and 





administrators trying to meet budgets and teachers 




rights beyond workers comp 



3. Ordinary Meaning, not technical meaning


B. Determining Technical Meaning



1. Unless otherwise defined in the statute, or understood to have a 


technical or peculiar meaning in the law, every word or phrase of a 


statute will be given its plain and ordinary meaning


2. St. Clair v. Commonwealth – what does conviction mean?



a. Ordinary meaning – actually convicted – fact of guilt




b. Technical meaning – final judgment in prosecution



3. Nix v. Hedden – Is a tomato a fruit or vegetable?




a. Not trade meaning, not botanical meaning




b. Court goes with ordinary meaning – they are vegetables, 



that is how they are used


C. Punctuation: Specific Rules


1. Serial Comma Rule




a. Examples:





1. Eats shoots and leaves – Panda Bears





2. Eats, shoots, and leave – Terrantino Movie




b. Comma should be before “and”





1. A,B, and C – series of three things





2. A, B and C – NOT a series of three things




c. My parents, the pope and mother Theresa





1. Context sees this better as a list of three things 




rather than modifying my parents (parents are NOT 




the pope and mother Theresa)




d. Courts sometimes give this rule too much weight




e. People v. Walsh –



2. Rule of the Last Antecedent 




a. when a modifier is set off from a series of antecedents by 



a comma, the modifier should be interpreted to apply to all 



antecedents





1. Example: “people may drive cars, motorcycles, and 




bikes, 
but only on Thursday”






i. Only on Thursday – modifier – since there is 





a comma applies to all






ii. No comma between bikes and modifier, only 





applies to bikes




b. RULE OF THE LAST ANTECENDENT – when a modifier 



is not set off from an antecedent by a comma, then the 



modifier should only be interpreted to apply to only that 



antecedent




c. In re Forfeiture of 1982 Ford Bronco





1. the following are subject to forfeiture – all 





conveyances, including aircraft, vehicles or vessels, 




which are used, or intended for use, to transport, or in 



any manner to facilitate the transportation for the 




purpose of sale 






i. Modifier after last comma – or in any 






manner...






ii. Affirmed forfeiture of vehicle




d. State v. One 1990 Chevrolet Pickup 




1. Rule changed from above – removed three 





comma’s – now for the sale of modifies three things, 




all relating to the sale – no forfeiture 




e. US Supreme court says it will apply the rule when it 



makes sense to, and decline to apply it when it does not




f. And/or Rule – sometimes it is ambiguous





1. A and B (together)





2. A or B (or both)





3. A or B (one or the other)




g. Singular/Plural – generally means both




h. Masculine, Feminine and Neuter Words

1. most times it does not matter

2. there are occasions where courts do construe it narrowly
VI. Textual Canons
· Textual or linguistic canons: rules for figuring out what “words” mean
· Substantive canons: presumptions about meaning/tiebreaking

· Lenity and the doctrine of constitutional avoidance

· Academics argue that for every canon there is an equal and opposite canon


A. When Should the Textual Canons Affect Plain Meaning



1. Texualists use the canons as a way to avoid finding ambiguity 


altogether or resolve such a finding promptly 


2. If you think legislative history is important, likely you find using 


textual canons overly technical

B. The Common Textual Canons


1. In Pari Materia – “part of the same material” – reflects the 


common sense notion that statutory language should not be looked 

at in isolation; rather, the entire textual context is relevant




TWO PARTS TO CANON



a. Words of a single section of a statute must be construed 



in light of the entire statute and not in isolation





1. Whole Act Rule




b. The same word in “related” statutes, statutes on the same 



subject matter, be given the same meaning





1. Goal is to harmonize meaning





2. If a different word is used, the variation is important




c. Rhyne v. K-Mart – Whole Act Rule







1. Give meaning to each word, each plaintiff should 




recover




d. Commonwealth v. Smith – The Same Word in Related 



Statutes Should Have the Same Meaning






1. The legislature had changed the definition of sexual 



intercourse in other statutes to include “unnatural sex” 



– but did not change it in the incest statute, that must 




have been for a purpose – they are not in pari materia





e. Above case the courts were looking towards purpose – 



but some courts can not look to in pari material, unless there 


is ambiguity
- even for a purposivist the text is still most 



important




2. The Rule Against Surplusage




a. Simply put, every word matters




b. Based on assumption that legislature put every word in a 



statute for a reason





1. Every word should be given meaning





2. Different words in the same statute, particularly 




those in a list, can not mean precisely the same thing




c. Exceptions





1. courts may reject words as surplusage if the 





words are completely meaningless or inconsistent 




with the legislature’s intention as plainly expressed in 




the statute





2. When words are clearly “inadvertently inserted” or 




where they are “repugnant to the rest of the statute” 





3. Words can be ignored if they are patently 





surplusage





**Do the exceptions swallow up the rule?




d. Feld v. Robert  Charels Beauty Salon – statute listed who 



could be with an employee during a workman’s comp 




physical





1. There was a list, if attorney was to be included, it 




would make the words in the statute surplusage




e. Does the rule make sense – Posner – “A statute that is 



the product of compromise may contain redundant language 



as the by-product of the strains of the negotiating process”



3. Noscitur a Sociis – the meaning of words that are placed 


together in a statute should be determined in light of the words with 


which they are associated – “it is known from its associates”



a. Common sense notion that although a phrase or a word 



may mean one thing in isolation, it may something 




substantially different when read in context 




b. Can be a tension with rule against surplusage – especially 


in long lists of words




c. Does there have to ambiguity – it makes sense to apply 



this canon regardless of ambiguity because context provides 


meaning




d. People v. Vasquez – what does obstruct mean





1. obstruct was placed in a list with other words that 




indicated physical interference – so simply giving the 




wrong name to police is not sufficient to “obstruct 




justice”



4. Ejusdem Generis – is a species of noscitur a sociis




a. means “of the same kind, class or nature” 




b. Cars, boats, and other vehicles – general words should be 


construed to include only objects similar in nature to the 



specific words




c. When the list of things is not sufficiently similar – it should 



not be used




d. Ali v. Fed. bureau of Prisons – does not apply – it is not a 



list, rather just one specific and one general clause




e. Typically used to narrow broad catchalls





1. Example: D killed P’s dog – statute stated 





“domesticated animals” includes, but is not limited to, 




sheep, goats, cattle, swine and poultry 





2. List limited to livestock, not pets - domesticated 




animals narrowed by list




f. WHEN to use WHICH





1. Ejusdem generis – when there is a list – “generally 




applied to general and specific words clearly 





associated In the same sentence In a pattern such as 




[specific], [specific], or [general]”





2. noscitur a sociis – meaning of items within the list, 




but not the catch all



5. Expressio (or Inclusio) Unis Est Exlusio Alterius




a. The inclusion of one thing excludes the other




b. Presumes that legislature acted in a specific way




c. Chevron USA v. Echazabal  - by including “other persons” 



it is clear that law is not to include the actual person




1. Chevron Two Step – 1) did congress speak on 




matter 2) if no, then was the agency reasonable




6. Presumption that Identical Words in the Same Statute Have 


the Identical Meaning




a. This is not rigid, and readily yields




b. Creates a presumption that each should be given the 



same meaning, but other facts may overcome the 




presumption and, as a consequence, allow a court to ascribe 


different meanings to the same word





c. Jensen v. Elgin, Joliet & Eastern RR – what does children 



mean in wrongful death and survival





1. lower court gave it different meanings in different 




part of the statues – overruled by the supreme court 




of Illinois



7. Provisos – typically – “provided that…”/ “provided further”




a. Should be construed narrowly and strictly constructed




b. If not, then they could swallow up the entire rule



8. Dog didn’t Bark Canon




a. if congress had intended to change something, they would 


have announced it




b. Green v. Bock Laundry example

C. The Role of Components of a Bill




NOT LAW


1. Long Title (in TX this is called the caption)  general purpose



2. Preamble (optional – not common in fed. legislation)



3. Enacting Clause 




ENACTED AS LAW


4. Short Title (optional)



5. Findings/purpose (optional – fairly common in fed. legislation)



6. Purview




a-… Headings



7. Only things after the enacting clause are law, a formalistic 



approach would state that nothing before the enacting clause 


should be considered for statutory interpretation



8. Most judges refuse to look at long or short titles unless it is 


necessary to resolve ambiguous statutory language



9. Preambles – are relevant to interpretation because they often 


state considerations that let the legislature to enact the statute


D. Beyond the Text: Absurdity, Ambiguity and Scrivener’s Error


1. What if the text is absurd – most agree to go beyond, to what 


source is up for debate



2. “Golden Rule Exception” to plain meaning – when plain meaning 


leads to an absurd result, then court must go beyond plain meaning



3. A statute is absurd if leads to results so gross as to shock the 


general moral or common sense




a. Standard of review is de novo



4. Just because court disagrees with the outcome, does not make it 

absurd



5. Texualists – there is a tension here between the text and 



absurdity



6. Purposivism – analyze the text and also ask what evil, or 



mischief, the statute was designed to remedy, and they seek to 


give a meaning to the text that furthers that goal


E. Scrivener’s Error



1. When statutes contain an obvious clerical or typographical error, 


judges will correct that scrivener’s error




a. Should be an obvious error – not just that there might be 



an error

V. Legislative History – most of it is created at the one of the chief vetogates, and generally prior to the bill becoming law

        Most to Least Authoritative
· Conference Committee Report

· Committee Report

· Downside – committee may have own agenda – but this has proven not to be a large problem

· Scalia objects because they are written by staff and not legislators – same can be said of the statute itself

· Sponsor Statements

· Presumptively reflects the views of the enacting coalition

· If sponsors misrepresent the policy – there could be serious political repercussions – reputation is important

· Colloquy On Floor and in Hearings/Floor Debats
· Not good for what words mean – but some weight for purpose

· Rejected Proposals

· (Legislative Silence/Inaction)

· Nonlegislative Proponents

· Presidential Signing Statements

· Interpretive – not terribly important or controversial

· Enforcement – especially when pres say he will not enforce certain parts 
· Pragmatic point – it is difficult for pres. to veto entire bill based on one bad section

· Subsequent Legislative History

Criteria For Using Legislative History

· A moderate approach would be that it should be used only if is readily available to the average lawyer

· Is it reliable

· Some legislative history can be added after the fact, some of it may represent outliers, some may reflect interest groups – or they will purposefully plant something

· Balance – accessible, relevant, and reliable WITH weighty and cost-effectiveness
VI. Stare Decisis and Legislative Acquiescence

· Heighten scrutiny for Statues

· Common law – normal scrutiny

· Constitutional law – lower scrutiny

A. The Relevance of post-Interpretive Legislative Silence



1. Introduction – what generally could it mean




a. Could be showing “acquiescence”  - intent with judicial 



decision




b. Could be that the legislature is busy with other things – 



more pressing legislation




c. Legislature may think it is wrong, but be unable to reach a 



consensus on how it should be fixed




d. Perhaps legislature is unaware of the interpretation




e. There is great difficulty in amending – political 




considerations



2. Congressional silence is perhaps the weakest of all interpretive 


tools



3. Legislative Inaction Following Judicial Interpretation


B. Legislative Inaction Following Judicial Interpretation



1. Separation of powers – some judges believe that the legislature’s 

silence indicates is adoption of the interpretation, this if a court 


overrules the initial decision, then the court is in essence rejecting a 

legislative act



2. Stare Decisis – generally heightened or “super strong” when 


dealing with statutes




a. Benefits





1. fosters predictability





2. furthers the goal of treating like-cases in the same 




way – rule of law argument




3. Reduces litigation and other social costs; 





encourages settlement


3. “Let Congress Do It”: The Case for an Absolute Rule of Statutory 

Stare Decisis

.


a. Countermajoritarian difficulty – would not exists with an 



absolute rule



b. “if the court is to have freedom to reinterpret legislation, 



the result will be to relieve the legislature from pressure




c. There should be more dialogue and congressional 




oversight



4. Flood v. Kuhn ​– Court ruled twice that anti trust laws do not apply 

to baseball, and when get a third chance to overrule that decision, 


they chose not to based on statutory stare decisis




a. Congress was aware and had chances to change the law 



but didn’t – positive inaction




b. DISSENT: admit that that court was wrong, give 




prospective relief, and move on




c. Super Stare Decisis – case law reaffirmed interpretation



5. Some believe that legislative intent can only be discerned 



through enactment and presentation – so silence is very weak

C. Legislative Inaction Following Executive Interpretation
· What if an agency interprets a statute and Congress tried but fails to act to reject the agency’s interpretation?


1. Bob Jones Univ. v. United States – the IRS revoked a tax 
exempt status from a school that discriminated on racial grounds


a. Congress tried to overturn it on many occasions and 


couldn’t, what should the court do



b. Majority – went with IRS decision, the actions of congress 


since 1970 leave no doubt that the IRS reached the correct 


decision



c. DISSENT: Court should not find that congress agreed with 

the IRS interpretation simply because they could not 



overturn it

2. Court more likely to find acquiescence when there is evidence 
that the legislature had been aware of the statutory interpretation

VII. The Role of the Common Law
· One of the oldest rules was that statutes in degradation of the common law should be narrowly construed ( fell out of favor for a while ( coming back in things like tort reform
· However, where common law has simply been codified in statute (UCC) – common law interpretation still important

· Civil Rights Act – used gap-filling or default rules to carve out certain common law exceptions, such as immunity, to the statutes


A. Statutes in Degradation of the Common Law
· Degradation defined – the partial repeal or abolishing of a law, as be a subsequent act which limits its scope or impairs its utility and force”


1. Statutes in degradation of the common law must be strictly 


construed



a. Reasons – reluctance by American courts to give 




legislature power to take away common law rights – 




constitutional issues could suddenly arise



2. Remedial statutes – statutes that create new right or c/a



3. Wrongful Death Statutes – EXAMPLES



a. Behrens v. Raleigh Hills Hosp – Utah specifically denies 



cannon limiting statutes that are in degradation of the 




common law





1. Allowed for punitive damages and wrongful death




b. Cohen v. Rubin – degradation of the common law should 



be strictly construed.







2. Did NOT allow for punitive damages



4. What about a statute that expands a plaintiff’s rights but 



diminishes a defendants  - or vice versa?



5. Wrongful death statutes have been around a long time, are they 


really still part of the common law



6. Some states say wrongful death statutes are remedial, and 


should be liberally construed


B. Remedial Statutes

· Remedial defined – “intended as or providing a remedy”


1. Remedial statutes should be interpreted to broadly advance the 
statute’s purpose


2. Tension with two other statutes



a. Interpreting broadly may be in contrast to plain meaning




i. some courts only use this canon if plain meaning is 



ambiguous


b. When a statute is characterized as “remedial” the “broad 


reading” canon can directly conflict with the canon that 


statutes in degradation of the common law should be 



construed narrowly




i. Courts categorization is extremely important


3. Burch v. Sec’y of Health & Human Services – the remedial 
nature of the statue to compensate someone injured by a vaccine 
can not overcome the degradation of what would be sovereign 
immunity
VIII. Substantive Cannons
· Most controversial cannons, they are more policy laden

· Preference estimating ( Hieniken Example

· Cannons can be an initial starting point; tie breakers (lenity); or final word (clear statement rule)


A. Doctrine of Constitutional Avoidance



1. Fundamental principle – courts should only decide constitutional 


issues when necessary – even Scalia on board with this



a. costs are high benefits low




b. will the court miss other fair interpretations that might be 



constitutional



2. Criticism – when the cannon is invoked, the best interpretation of 

that statute is jettisoned in favor of any alternative that is “fairly 


plausible”



3. Every state or federal statute should, if possible, be construed so 

that it does not violate the US Constitution.



4. United States v. Marshall – is weight of the drug what matters, 


what about the weight of the carrier




a. what is meant by “mixture or substance”




b. Does this create a 5th Amendment problem – two sellers 



selling the same amount of the drug in different carriers 



could get different sentences




c. Majority found no constitutional problem




d. DISSENT: found due process violated, and would have 



opted for an interpretation that “mixture containing LSD” be 



read not to include the carrier, and therefore no 




constitutional issue



5. The exculpatory “no” cases




a. 8th circuit found it existed – that it would be 





unconstitutional, violation of 5th A not to allow it




b. 5th circuit disagreed, congressional intent was clear

B. Lenity



1. Persons should not languish in prison unless the legislature has 


clearly articulated precisely what conduct constitutes a crime



2. Two Conditions Precedent




a. Must be a criminal statute




b. Rule is not a catch-all maxim that resolves all disputes in 



the defendant’s favor – must first see if ambiguity remains 



after looking at other sources of statutory interpretation, 



including legislative history



3. Why lenity




a. must have notice of crimes




b. separation of powers




c. humanitarian reasons – what was punishment at common 



law



4. More common for malum prohibitum crimes, rather than malum 


in se



5. Not a preference estimating cannon




a. which box would the legislature immediately amend 



statute, which one will it let a court interpretation go



6. Benefit of the Clergy

	
	Legislature - Harsh
	Legislature – Soft

	Court – Harsh
	
	

	Court - Soft
	
	



C. The Federalism Cannons


1. Federal Preemption of State Law




a. .when a federal law and a state law are arguably 




inconsistent, the court “starts with the assumption that the 



historic police powers of the state were not to be superseded 


by the Federal Act unless that was the clear and manifest 



purpose of congress.”




b. In some ways, puts the current interpretation approach on 



its head, giving primacy to purpose and intent, rather than 



text




c. Express and Implied





1. Express – statute expressly states





2. Implied – two types






a. field preemption – congress regulates so 





much it leaves no room for states to regulate






b. where federal law conflicts with state law




d. Two ways of showing conflict





1. Impossible to do both things – EX. Fed say drive on 



left, states says drive on right





2. Impediment or obstacle – to federal objectives




e. Implied conflict preemption is the most common




f. Wyeth v. Levine 




1. Majority found no conflict – there was a 





presumption against preemption





2. Thomas concurrence - 


2. Sovereign Immunity – clear statement rule 




a. Gregory v. Ashcroft – “Congress may abrogate the States’ 


constitutionally secured immunity from suit in federal court 



only by making its intention unmistakably clear in the 




language of the statute”




b. Issue: can a state require its judges to retire at age 




seventy – “appointees on a policymaking level” 





1. Nocitur a sociis seems to suggest that because the 




other two types of mentioned officials had close 




working relationships, only appointees with such a 




relationship should be unprotected


D. Conflicting Statues and Implied Repeal



1. Legislatures are presumed to know all existing statues



2. Last enacted rule – harmonize – specific and general



3. Implied Repeal




a. disfavored – it is at odds with the presumption that the 



legislature knew about existing statutes and so would have 



expressed its intention to repeal one explicitly




b. Morton v. Mancari – conflict between the Indian 




Reorganization Act and Equal Opportunity Act.





1. The Indian Act more specific, meant to be kept




c. Tenn. Valley Authority v. Hill – the appropriations bill was 



not an implied repeal – endangered species act wins, snail 



darter protected

E. Effective Dates and Retro Activity



1. When should statutes become effective




a. Fowler v. State – unclear when statute became effective, 



when the legislature states a date – that usually wins





1. TX – rule like Alaska, ninety days if silent


2. Retroactive

.


a. What does that mean –changes legal consequence of 



past event



b. Exception: is when statute is merely clarifying existing law




c. Never in criminal law – ex post facto law




d. Sometimes in civil law
XXI Statutory Implementation and the Role of Administrative Agencies


A. Agency Enforcement v. Private Rights of Action



1. A private cause of action is the right of an individual to sue either:




a. to recover for an injury caused by another party’s violation 


of a legal obligation



b. to prevent injury from a threatened violation


2. Express or Implied




a. Express – statute clearly expresses the creation of a 



cause of action




b. Implied – no express statement



3. Conflict: every wrong has a right, compared with if the legislature 

has chosen not to create a claim, why should a court be free to 


create one



4. Supreme Court’s Development of this Doctrine




a. J.I Cace Co. v Borak – purpose driven approach – “it is 



the duties of the courts to be alert to provide such remedies 



as are necessary to make effective the congressional 




purpose”





1. not congressional intent – rather court focused on 




general purpose of statute at issue




b. Court v. Ash – rejected Borak, adopted a four factor test




c. Congressional intent is only factor that has really survived



5. Supreme Court’s Doctrine Today




a. Alexander v. Sandoval – did not expressly reject Court, it 



did not apply the four factor test




b. Rather applied a textualist approach





1. It is essentially a non-textual issue




c. Office Planning Group v. Baraga-Houghton-Keweenaw 



Child Development Corp – Head start case





1. ISSUE: is there a private cause of action to allow 




the public to see head start records





2. NO – court shows reluctance to grant private 




causes of action 





3. Focused on second factor from Cort




4. Purpose of statute is to promote school readiness, 




there is a different mechanism in the statute ( clearly 



no private cause of action





5. DISSENT: absurd to advocate a completely 





textualist approach where the need to examine 




whether a cause of action may be inferred from a 




statute is engendered by the lack of an expressly 




created cause of action in the text of the statute





6. DISSENT: Alexander did not abandon Cort it 




merely did not need to go through all the elements




d. Should courts reconsider their holdings if the implied right 



was found under Cort or its progeny




1. Should only be prospectively, statutes enacted 




between Alexander and Cort should still be 





interpreted in light of Cort




e. Statutory Stare decisis – is this type of problem one more 



reason for heightened stare decisis – applying to cases 



interpreting statutory construction

B. Statutory Implementation and the Role of Administrative Agencies


1. Giving Deference to Agency Interpretation




a. Enabling Statutes – congress passes these in delegating 



power




b. Why delegate power





1. Agency Expertise





2. better able to adjust policy expeditiously to address 



changing circumstances





3. Personnel are more politically accountable



2. Chevron Two Step




a. First: a court must determine de novo whether congress 



has unambiguously decided the issue





1. If yes – must follow congressional intent




b. Two: if the statute is ambiguous, a court must examine 



how the agency resolved the ambiguity




1. Deferential – was the interpretation reasonable




2. What tools should the court use




c. An agencies interpretation of its own regulation will be 



rejected only when it is plainly wrong





1. Seminole Rock or Auer deference



3. The relevance of the TYPE of agency action




a. Administrative Procedure Act – allows agencies to “fill in 



the gaps” in statutes by interpreting them in many ways





1. Adjudication






a. may be a formal, judicial type hearing







i. resembles a civil trial







ii. rules of evidence don’t apply






b. informal adjudication







i. must decide issue promptly







ii. agency must notify the party affected 





2. Legislative Rulemaking






a. Formal Rule making – resembles formal 





adjudication, hearings and procedures






b. Informal Rule making – notice-and-comment 




rulemaking







i. agency first publishes a proposed 






regulation in the federal register






ii. then responds to comments and 






publishes rule in federal register







iii. Informal in name only, there are 






many procedures





3. Non-legislative rule-making






a. an agencies written response is a non-





legislative, interpretative rule, not a regulation 





or adjudication




4. United States v. Mead – whether a tariff 





classification ruling by the US Customs Service 




deserves judicial deference?






a. Majority – no to Cheveron deference, but it 





deserves Skidmore deference






b. When Cheveron – when it appears that 





Congress delegated authority to the agency 





generally to make rules carrying the force of 





law






c. In this case, the customs office did 10,000 of 




them a year, unlikely it was to warrant 






deference






d. DISSENT: Scalia, wants a clear bright line 





rule – general presumption of authority in 





agencies to resolve ambiguity in statutes they 





have been authorized to enforce – or nothing






e. Scalia’s fear that agencies will loose some 





flexibility, that agencies could change their 





mind on what “stationary source” means – 





either single smokestack or bubble concept – 





but once the court rules on it, it is law and the 





agency will be bound by it




5. Barnhart v. Walton – long standing agency 





interpretations will likely stand



4. Critically Examining Chevron’s Step One




a. First major question – how does the court determine if 



congress was clear




b. court has moved from intentionalist to textualist




c. Cheveron’s first step is about separation of powers – court 


has now reserved more power for itself



5. Zuni Pub. Sch. Dist. v. Department of Ed




a. Odd opinion – starts with policy concerns, then moves to 



text




b. history was strong – text was ambiguous




c. DISSENT: Scalia – has a fit over the use of legislative 



history – does not like the cite to Holy Trinity 
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