Criminal Outline

1) Purpose of Criminal Law

a) The action taken against lawbreakers is designed to serve three purposes beyond the immediately punitive one-

i) It removes dangerous people from the community

ii) It deters others from criminal behavior

iii) It gives society an opportunity to attempt to transform lawbreakers into law-abiding citizens

b) The most significant difference between our system and others is the extent and the form of protections it offers individuals in the process of determining guilt and imposing punishment. 

c) Parts- the police, prosecutors, defense attorneys, the courts, and corrections- are combined in an interwoven system. 

i) The police can arrest on probable cause while conviction requires proof beyond a reasonable doubt. Therefore, some justified arrests cannot lead to prosecution and conviction. 

ii) The cases decided at trial are only a small fraction of the total of cases, but they are important to the process because they set standards for the conduct of all cases. Most cases are decided by plea bargaining because there is an institutional interest. 

d) Background

i) Mens Rea- the culpable mental state of a crime; Actus reus- the physical act of a crime; you must have both in order to have a crime- 

(1) MPC- § 2.02- 4 culpable mental states- 

(a) Purposefully- it is his conscious object to engage in conduct of that nature or to cause such a result or he is aware of the existence of such circumstances or he believes or hopes that they exist
(b) Knowingly- he is aware that his conduct is of that nature or that such circumstances exist or he is aware that it is practically certain that his conduct will cause such a result
(c) Recklessly- he consciously disregards a substantial and unjustifiable risk that the material element exists or will result from his conduct; involves a gross deviation from the standard of care that a law-abiding person would observe in the actor’s situation
(d) Negligently- he should be aware of a substantial and unjustifiable risk that the material element exists or will result from his conduct; gross deviation from the standard of care that a reasonable person would observe in the actor’s situation
ii) You are an adult in Texas at 17; if younger, proceedings start in the juvenile court, however, at another particular age, a youth can be waived to the criminal system, but that youth can not be executed under 16. 

iii) Flow through the Texas state court system- state district court to the intermediate court and then splits into the Texas Supreme Court for civil cases and the Criminal Court of Appeals for criminal cases. 

iv) The Attorney General sets guidelines for uniform standards of prosecution.

v) Federal Judges have lifetime tenure which insulates them from political pressures. 

vi) Charges are filed with a complaint, but 90% of the cases that go before the magistrate plead guilty. 

vii) One third of felony Ds can’t raise bail. 70-90% deposed of by plea. 

viii) Some Ds get a better deal the longer they wait, but the DA likes it better the sooner it is off their docket

ix) Grand jury indictment- same size as trial jury, more play indictment

x) Federal sentencing guidelines- point system of grid- uniformity in sentencing- vary harsh and causes a disparate racial impact (judges even resigned over passage)

e) Presentation of Evidence

i) Evidence is never admissible if it is irrelevant. Likewise, relevant evidence is generally admissible, but there are many exceptions to this principle. Evidence is considered relevant for purposes of the rules of evidence only if it is both probative (tends to establish the proposition for which it is offered- establishing a motive helps but is not required by court) and material (legally material to applicable substantive law of the case), and these are precise terms of art. Rule of Evidence 401, 402

ii) The various rules relating to privilege give individuals the right to withhold certain kinds of testimony, often in order to protect the interests of a witness or specially important relationships with others. There is another rule that evidence must be excluded whenever its probative value is outweighed by its prejudicial effect (not so prejudicial if its harmfulness flows solely from its legitimate probative value.)
f) People v. Zackowitz-

i) Facts- Shooting death of a young man involved with insults to the shooters wife. 

ii) Issue- The main issue was what the state of mind was of Zackowitz when he left his apartment to go back to the men. 

iii) PP and Reasoning of the court- The jury convicted him of first degree murder and sentenced him to death, but the appellate court believed that introduction of evidence that Zackowitz had four other guns at home was prejudicial in trying to persuade the jury that he was a vicious and dangerous man. Fundamental to criminal law is the notion that character is never an issue in a criminal prosecution unless the D chooses to make it one. This is because the natural and inevitable tendency of the tribunal- whether judge or jury- is to give excessive weight to the vicious record of crime thus exhibited, and either to allow it to bear too strongly on the present charge, or to take the proof of it as justifying condemnation irrespective of the guilt in the present charge. Cardozo also said that the D should not have been forced to even defend himself regarding to unrelated weapons. Note that when a D testifies or produces character witnesses, his character is put at issue- to show he has a propensity to lie, for example. 
(1) Policy issues behind not allowing prior history evidence- The person has supposedly already paid the price for the prior crime and the person’s character can’t be an issue unless D makes it an issue. 

iv) Holding- The court ruled that the conviction should be reversed, and a new trial granted. 

v) Dissent- The dissent argued that the additional weapons were not mentioned to show Zackowitz to have a dangerous disposition in general, but to demonstrate his selection of a weapon and his intent to carry out his threats.  

vi) Note- Slight probative value is usually sufficient to render evidence admissible. 

g) Other crimes and indeed any other kind of evidence designed to show bad character may not be introduced in order to show that the accused had an evil disposition (can’t be introduced to show propensity to commit a crime) and thus was more likely to have committed the offense charged. Rule 404 says that this type of evidence may be admissible to show proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident. It may also be admitted to show a common scheme or place but only if the crime is distinctive (signature crime). 
i) The D should not be forever obliged to explain prior transgressions in order to dispel suspicions of further misconduct.

ii) The fundamental supposition is that criminal behavior is punishable because it represents a free choice at a particular moment in time to commit an immoral act. 

iii) There is still an open question whether it is unconstitutional (violates due process) for states to use prior crimes to prove propensity to commit a crime. 

iv) Even if evidence gets past Rule 404, it could be barred by 403 if its prejudicial effect substantially outweighs its probative value. 

v) When other-crimes evidence is both highly relevant and highly inflammatory, courts face a dilemma; the SC held that judges must find an alternative method for conveying the essential facts to the jury in less prejudicial fashion. 

(1) Exceptions to 404- when other crimes are so nearly identical in method as to earmark them as the handiwork of the accused- signature crime. 
(2) So long as a previous crime is offered for some purpose other than proving propensities, the D is in effect forced to relitigate his guilt in prior incidents even if acquitted. 

(3) Impeachment- allowed only to judge credibility of D testimony, but as a practical matter may attach affirmative support.

(a) Spencer v. Texas- it is ok to bring in prior crimes evidence in indictment and prove at trial- but this shouldn’t be considered in determining guilt in the present offense

(b) Dowling case- acquittal does not prevent prosecutors from using the alleged offense (you just need to show by a preponderance that he committed the crime)
(4) Recisivism- prior crimes of dishonesty can be brought in under special circumstances. 

(5) Sex offenses- Rule 413 says that evidence of the D’s commission of another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant (Rule 414 regards child molesters and again allows evidence of prior acts). However, evidence of prior sex crimes can be admitted under 413-14 only when the evidence also passes the Rule 403 requirement that its prejudicial effect not outweigh its probative value (much opposition to this rule)

(a) There are statutes enacted after sex criminals are released which may cause them to be recommitted. 

(6) In situations like burglary trials, prior convictions can be used to show prior perjury on the stand if the D testifies. It is sometimes said that by deciding to testify, a D chooses to put his character at issue. 

(7) Jury instructions are used to try and make it clear that the prior convictions are not to be used in any way as evidence of guilt in the present situation. The SC expressed its faith in the jury system and in Texas it allowed those on trial under habitual crime statutes to admit during trial the prior offenses though they were not be considered in determining guilt. 

h) Reasonable doubt standard (a sort of utilitarian calculus)
i) The accused during a criminal prosecution has at stake interests of immense importance, both because of the possibility that he may lose his liberty upon conviction and because of the certainty that he would be stigmatized by the conviction

ii) We do not view the social disutility of convicting an innocent man as equivalent to the disutility of acquitting someone who is guilty. Thus, it is far worse to convict an innocent man than to let a guilty man go free. 

iii) The proper standard of doubt is a balance between deterring specifically (this criminal) and generally (other potential criminals) and convicting innocent people

iv) If a judge decides that the evidence raises a reasonable doubt as a matter of law, the judge must direct a verdict for the D. On the other hand, before taking a case away from the jury, judges must resolve all evidentiary doubts against the proponent of the motion; in this sense, the courts must give the prosecution the benefit of the doubt on the question whether its evidence does prove guilt beyond a reasonable doubt. 

v) The functions of the jury include the determination of the credibility of witnesses, the weighing of the evidence, and the drawing of justifiable inferences of fact from proven facts. The jury may not be permitted to conjecture merely, or to conclude upon pure speculation or from passion, prejudice, or sympathy. 

vi) Thus, a trial judge, in passing upon a motion for directed verdict of acquittal, must determine whether upon the evidence, giving full play to the right of the jury to determine credibility, weigh the evidence, and draw justifiable inferences of fact, a reasonable mind might fairly conclude guilt beyond a reasonable doubt. A conviction must be reversed for error in explaining the reasonable doubt standard to the jury, even when the appellate court does not find the evidence insufficient as a matter of law. 

(1) The Curly case held that a judge cannot overturn a juries’ credibility evaluation- If the judge concludes that a result of reasonable doubt or no doubt is fairly possible, he must let the jury decide the matter
(2) No evidence rule- If there is any evidence to support the jury verdict, then an appeal is affirmed. 

vii) Question of whether we need the definition of reasonable doubt in jury verdicts-

(1) Holland was a federal case that said attempts to explain reasonable doubt aren’t any clearer, so maybe we don’t need to define it- unconstitutional?

(2) Cage v. Louisiana- first case to invalidate charge defining reasonable doubt- substantial doubt or grave uncertainty- moral certainty- unconstitutional.

(3) Sandoval v. California- limited Cage to its narrowest- found that deficiency in Cage was putting all definitions- substantial doubt, etc. Thus, simply alluding to a moral certainty is not reversible. 

(4) Victor case said that state judges don’t have to define reasonable doubt- totality test

viii) Commitment to state hospitals- by clear and convincing evidence which is between reasonable doubt and the preponderance standard. 

ix) Good Jury Instruction- Reasonable doubt is not a mere possible doubt; because everything relating to human affairs, and depending on moral evidence, is open to some possible or imaginary doubt. It is that state of the case which, after the entire comparison and consideration of all the evidence, leaves the minds of the jurors in that condition that they cannot say that they feel an abiding conviction, to a moral certainty, of the truth of the charge. 

x) Two examples of reasonable doubt

(1) Case 1- robbery at gunpoint- witnesses saw robber without mask for a few seconds- D says he was in another city and has sister and gas attendant agree; could he be convicted? Yes, because it is the juries’ job to determine credibility

(2) Case 2- rape case- P says she fell asleep and D raped her at gunpoint- D says she consented- both parties testify; could he be convicted? Yes, again because the jury determines credibility

i) Allocating the Burden of Proof-

i) Winship- Because the state requires proof beyond a reasonable doubt for adults convicted of larceny, setting a lower standard for juveniles accused of committing the same offense denies them equal protection. Fundamental fairness is also offended when someone is subjected to incarceration and stigmatization without overwhelming evidence of culpability. 
(1) Beyond reasonable doubt is 14th amendment requirement because 
(a) Criminal charge results in stigmatization and a substantial loss of liberty
(b) Gives people confidence in the criminal system
(c) But: more guilty people go free and there is a loss of general and specific deterrence
ii) Patterson v. New York- (without Patterson, states would make laws without affirmative defenses) The burden of persuasion is the burden of convincing the fact-finder on the issue. The Supreme Court has held that on the issue of EED, placing the burden upon the D is not unconstitutional. (In re Winship said that the constitution requires that every element of the offense must be proved by the prosecution beyond a reasonable doubt.) But the court has taken the position that the EED of the D is not an element of the offense in the Patterson case. 

(1) Facts- D finds his wife in a state of semi-undress with another man.

(2) Issue- Whether allocation to the D of proving the mitigating circumstances of severe emotional disturbance is consistent with due process 

(3) PP- Jury convicted D of murder and affirmed by the appellate division

(4) Reasoning- Due Process does not require that every conceivable step be taken, at whatever cost, to eliminate the possibility of convicting an innocent person. The case suggests that Winship might only require proof beyond a reasonable doubt for essential elements of the crime. Also note that there is no requirement that the state divide homicide into degrees as long as intent is included. Patterson is an example of the restrictive view of right because there is no discussion of elements- this is possible because Winship is subject to interpretation. 
(5) Broad Holding- Once the facts constituting a crime are established beyond a reasonable doubt, based on all the evidence including the evidence of the D’s mental state, the State may refuse to sustain the affirmative defense of extreme emotional distress unless demonstrated by a preponderance of the evidence by the D. Narrow Holding- Patterson’s conviction did not deprive him of due process of the law and thus his conviction is affirmed. 

(6) Dissent- They think that the decision simply leaves us without a conceptual framework for distinguishing abuses from legitimate legislative adjustments of the burden of persuasion in criminal cases. They ask, can Winship be circumvented by words of statute- whether a potential defense is included as a statutory element or not? Patterson says yes. Powell’s test says that the Due Process Clause requires that the prosecutor bear the burden of persuasion beyond a reasonable doubt only if the factor at issue makes a substantial difference in punishment and stigma. It also must be shown that in the legal tradition the factor in question historically has held that level of importance. 
(7) Note- the defense of EED in this case was gratuitous- the state could have eliminated the defense completely. Also note that those making the choice of who the burden should lie on for a particular defense usually consider whether the D would have more access to the relevant evidence, whether a D’s claim would be difficult to refute beyond a reasonable doubt, and whether placing the burden of persuasion on the prosecution would prevent recognition of a new or expanded substantive defense. 
(8) The Patterson court required the D to prove extreme emotional disturbance in New York but held invalid Maine’s requirement (in Maine, a D could be sentenced to life imprisonment when the evidence indicates that it is as likely as not that he deserves a significantly lesser sentence) that the D prove heat of passion (Mullaney concluded that heat of passion was one of the facts described in Winship- a factor as to which the prosecution must bear the burden of persuasion beyond a reasonable doubt- two inquires- heat of passion makes a substantial difference in punishment and was an important factor in common law history- Winship was violated because malice was presumed unless the D persuaded the jury otherwise by showing that he acted out of heat of passion); Majority says it does this by walking a boundary of language that is formalistic rather than substantive. The NY court compromised its language and gave more to potential Ds then did the Maine statute in Mullaney. In Mullaney, malice, an element of murder, was in effect presumed unless the D rebutted it with sufficient evidence of provocation. Mullaney, as redefined by Patterson, prohibited only the shifting of burdens with respect to elements that are expressly part of the definition of the crime. 
(9) Patterson does allude to the idea that there are constitutional limits to what the state statutes can make or not make elements; Patterson makes you ask, might Winship only require proof beyond a reasonable doubt for the essential elements of the crime?

(10) There is no requirement that the state divide homicide into degrees as long as there is intent. 

(11) In Martin v. Ohio, it was ok to prove self-defense by the D by preponderance of the evidence because it is not an essential element of the crime- question’s Winship. 

(12) Three views on burden of proof
(a) Substantive- Winship applies only to essential elements

(b) Restrictive procedural- no mention of elements

(c) Expansive procedural- any factor must be proven beyond a reasonable doubt- example- McMillian (where the procedure at the sentencing hearing is relatively informal, and the judge need only determine by a preponderance of the evidence any facts crucial to fixing the sentence.)
(13) Greater includes the lesser- Power should be constitutional in more dilute form

(14) Powell’s dissenting test- First, the due process clause requires that the prosecutor bear the burden of persuasion beyond a reasonable doubt only if the factor at issue makes a substantial difference in punishment and stigma. Second, it also must be shown that in the legal tradition the factor in question historically has held that level of importance. If either branch of the test is not met, then the legislature retains its traditional authority over matters of proof. 

(15) There were political compromises in the Patterson case; the state gave Ds the lesser extreme emotional distress defense in exchange for the Ds having to prove the defense by a preponderance- the alternative would be that the state could take away the defense entirely since it is gratuitous. 
iii) Barbara Underwood- If the state can abolish the defense, then they have the power to shift the proof problem; she believes that this is an inappropriate way of compromising about disputes because it makes the meaning of the substantive law unclear. Thus, the state is masking the substantive law. 

iv) For an exam- Constitutionality of murder statute

(1) Shifting burden cases

(a) Patterson, Mullany, Martin v. Ohio, Apprendi, Due Process

(b) Evidentiary standard- no reasonable doubt, beyond reasonable doubt (Winship), clear and convincing evidence, scintilla

v) Burden of Production- burden of coming forward with enough evidence to put a certain fact at issue.
(1) When D bears the burden of production, most courts require that the evidence be sufficient to raise at least a reasonable doubt on the matter. 

(2) There is little or no DP limitations on shifting the burden of production- useful for situations in which the D has superior possession of the evidence. 

vi) Burden of Persuasion- allocating the burden of convincing the trier of fact. (With respect to most crimes, the prosecution has both)

(1) Due Process Limitations

(a) Beyond reasonable doubt test is the result of balancing

(i) Harm of an erroneous verdict v. efficiency gain

(ii) Harm of letting a guilty person go free v. risk of incarcerating an innocent person

j) Sentencing enhancements- Legislatures often define a crime and then specify in a separate sentencing section, that the range of punishments to be imposed, or the minimum punishment that must be imposed, will depend on certain characteristics of the offense committed. 

i) In Jones v. U.S. (1999), the court held that the provision regarding an injury during a carjacking which imposes a higher maximum sentence sets forth distinct offenses and that “serious bodily injury” was an element of the aggravated offense; accordingly the D has a right to have that fact determined by the jury beyond a reasonable doubt. The sentence imposed must be within the statutory range for the indicted crime. 
ii) Apprendi v. New Jersey- State may not use a sentencing factor as a way to define an element of the crime- if a sentencing factor is really an element of the crime, the court must submit the sentencing factor to a jury and prove the sentencing factor beyond a reasonable doubt. 
(1) PP- Petitioner sought a writ of certiorari to the Supreme Court of New Jersey, which affirmed petitioner's sentence under N.J. Stat. Ann, authorizing an extended term of imprisonment for hate crime.

(2) Issue- Whether the Due Process Clause of the 14th Amendment requires that a factual determination authorizing an increase in the maximum prison sentence for an offense from 10 to 20 years be made by a jury on the basis of proof beyond a reasonable doubt. 

(3) Reasoning- Petitioner pleaded guilty to two counts of second-degree possession of a firearm for an unlawful purpose and one count of the third-degree offense of unlawful possession of an antipersonnel bomb. The state trial court enhanced the sentence finding by a preponderance of the evidence that petitioner acted with a purpose to intimidate an individual or group of individuals because of race. The sentence was affirmed on appeal. On writ of certiorari, the court reversed the judgment because the procedure was an unacceptable departure from the jury tradition. The Due Process Clause of U.S. Constitution Amendment XIV required that a jury on the basis of proof beyond a reasonable doubt make the factual determination (other than prior crime evidence) authorizing an increase in the maximum prison sentence.

(4) Holding- The judgment of the state supreme court was reversed because it was unconstitutional to remove from the jury the assessment of facts that increased the prescribed range of penalties to which petitioner was exposed.

(5) Scalia’s concurring opinion- He said that the founders did not want to leave criminal justice to the state, this is why the jury trial right so non-controversial, the dissenters were unable to say what the right to a jury trial did guarantee if it wasn’t the right to have a jury determine those facts that determined the maximum sentence the law allowed, and that under the constitution, all the facts which existed in order to subject a D to a legally prescribed punishment ought to be found by the jury. 
(6) Thomas’ concurring opinion- he thought a broader rule should be applied, there was a common-law understanding that a fact that increased a sentence- including the fact of a prior conviction- was an element of a crime, it is irrelevant that legislatures allow sentencing judges discretion in determining punishment, and that the common law rule would cover the situation of a mandatory minimum sentence.
(7) O’Connor’s dissenting opinion- it has long been recognized that not every fact that bore on a criminal defendant’s punishment needed to be charged in an indictment, submitted to a jury, and proved by the government beyond a reasonable doubt, the SC marshaled virtually no authority to support the extraordinary general rule which the court announced, and the NJ statute ought to be constitutional because it did not shift the burden on an essential element by presuming this ingredient upon proof of other elements of the offense, the magnitude of the sentence enhancement was constitutionally permissible, and the state scheme gave no impression of having been enacted to evade the constitutional requirements that attached when a state made a fact an element of the charged offense.

(8) Breyer’s dissent- the impractical nature of the requirement that the SC recognized in this case at hand intended to embody that requirement. 

iii) Presumptions- (eases prosecution’s burden)
(1) The presumption can come into play even when the state has not (or cannot) exercise the Patterson option of reallocating the burden of proof. To understand the significance of a presumption, one cannot simply resort to a dictionary but must focus on the precise effect of the presumption at trial. Normally, there must be some rational connection between the fact proved and the other fact to be inferred. 
(2) Types of presumptions- 

(a) Misnamed presumptions- presumption of innocence or presuming an intentional killing to be unlawful, presumption of sanity, etc. 

(b) True presumptions- deal with inferences drawn from a fact actually proved to some other critical fact. Typically, the presumed fact is one on which the prosecution bears the burden if persuasion. The persuasion makes this burden easier to carry. 

(i) A presumption might allow the jury to draw the inference from basic to presumed fact, or instead the presumption might require the jury to draw the inference. 

(ii) There are also mandatory but rebuttable assumptions (if no defense evidence rebuts, then jury must find the presumed fact- only constitutional if true beyond a reasonable doubt (Leverett)), conclusive assumptions (must find presumed fact- you can’t presume an element of the crime because that would shift the burden to D and be unconstitutional), and permissive assumptions (may but not required to find presumed fact- constitutional if true by preponderance of the evidence)

(iii) County Court v. Allen- mandatory presumptions (one that the jury is required to accept in the absence of defense rebuttal) would pass muster only if over the generality of cases, it held true beyond a reasonable doubt. In contrast, a permissive inference would pass muster if it was more likely than not to hold true on the facts of the particular case. (Allen and Sandstorm) The court said that as long as it is clear that the presumption is not the sole and sufficient basis for finding of guilt, it need only satisfy the more likely than not test. The court held that in making this determination, all evidence presented to the jury may be considered. Since the D’s were adult males, and the weapons were large handguns found in the open purse of their 16-year-old female co-passenger, it was more likely than not that the Ds presence in the car indicated that they had possession (dominion or control) over the weapons. 
(iv) Sandstrom v. Montana- the jury instruction said that the law presumed that a person intends the ordinary consequences of his voluntary acts. This presumption violated Winship and Mullaney because state law specifically made intent an element of the offense. 

(v) Francis v. Franklin- Presumes that D has to carry burden of proof on intent- violates Mullaney as element of crime of murder

iv) The right to jury trial

(1) Duncan v. Louisiana- Black man convicted of simple battery by judge with jury trial request denied. The SC held that the deep commitment of the Nation to the right to jury trial in serious criminal cases as a defense against arbitrary law enforcement qualifies for protection under the Due Process Clause of the 14th amendment, and must therefore be respected by the states. This decision did not want to go so far so to pronounce where the line should be drawn between petty crimes or serious offenses, but it did hold that a crime punishable by 2 years is a serious crime (14th amendment allows selective incorporation of the Bill of Rights to the states (not incorporated grand jury requirement and excessive bail)). The dissent was worried about overcrowded courts, and said that this court and others were available to correct any experiments in criminal procedure that prove fundamentally unfair to Ds. (gave constitutional status to the court’s equity-dispensing function. 
(2) Concerns regarding jurys- 
(a) Williams- it might be an unusually dim-witted jury and that minor procedural adjustments will not resolve the matter properly. 

(b) Broeder- the government’s attempted inroads on civil rights seem to have received the enthusiastic support of jurors. 

(c) Kalven and Zeisel- The jury as an institution has advantages and disadvantages, like important civic experience to its disenchanting effect on the citizen and loss of confidence in the administration of justice. There are other issues that touch on the competence of the jury, like if the judge is more suited to determine questions of law than laypersons, or if 12 heads are better than one. There is a third allegation that the jury will not follow the law either because it does not understand it or because it does not like it, and that thus only a very uneven and unequal administration of justice results from reliance on the jury. 
(i) Reasons for differing verdicts between judges and juries- nullification, judge has more information

(ii) Juries’ fact finding is carefully protected by a cumbersome process of jury selection

(iii) No double jeopardy, although double jeopardy doesn’t apply between the two sovereign branches. (see Rodney King case)

(d) There is a separate public interest including a democratic vehicle for community participation in government in general and the criminal justice system in particular, a means by which the community is educated regarding our system of justice, and a ritual by which the faith of the community in the administration of justice is maintained. 
(e) Jury trial- last of the incorporation cases- Bill of rights applies to the federal government (right to jury trial included); the 14th amendment- post civil war requires states to not deprive person of due process of law

(i) Three interpretations

1. Black- all of the Bill of Rights applies to the states

2. Harlan/Frankfurter group- due process means rights implicit in our history necessary to ensure fundamental fairness- only some are fundamental and guaranteed- not jury trial

3. Selective Incorporation- those that are necessary in Anglo-American system result- almost all the guarantees were fundamental in the Bill of Rights except there is no prohibition against excessive bail or right to a grand jury. This view was the winner- the courts look to the America history and jury trial wins out in criminal cases- can’t take away jury trial for judge, but judge can declare a mistrial
(3) United States v. Dougherty- War demonstrators disrupt Dow Chemical Company operations and are convicted by jury at trial. The Ds argued that the judge erroneously refused to instruct the jury of its right to acquit appellants without regard to the law and the evidence, and refused to permit appellants to argue that issue to the jury. The court holds that the so-called jury right of nullification is put forward in the name of liberty and democracy, but its explicit avowal risks the ultimate logic of anarchy. No legal system could long survive if it gave every individual the option of disregarding with impunity any law which by his personal standard was judged morally untenable. Also, to compel a juror involuntarily assigned to jury duty to assume the burdens of mini-legislature or judge, as is implicit in the doctrine of nullification, is to put untoward strains on the jury system. Ultimately, the trial judge’s opinion was affirmed when he denied a requested instruction on nullification and also barred defense counsel from raising the issue in argument before the jury. (majority except for a few states) The judge gets more control over the system and they don’t generally want an equity-based system. The system we now have is the middle ground between telling them of nullification or taking them away all together. 
(a) The dissent said that if the jury should know of its power to disregard the law, then the power should be explicitly described by instruction of the court or argument of counsel. 
(b) The federal courts and nearly all the state courts follow Dougherty and refuse to permit instructions informing the jury of its nullification power. 

(i) We want flexible departures from the rules sometimes, but we still want the rules- structure that results has elaborate jury instructions.

(c) The majority here seems to believe that the jury’s nullification power is desirable, so long as it is not exercised too often. 

(i) Zanger- jury nullification case

(d) The power of jury nullification- the power to undo everything that is precious in our system of criminal justice, the power to act arbitrarily to convict one and acquit another where there is absolutely no apparent difference between the two. 

(e) Two views on the subject- Leipold wants prosecution appeals (repeal of double jeopardy) while Clark thinks that jurors should have a sense of responsibility regarding the blameworthiness of the accused. 

(f) The SC has held that in a criminal case, a judgment n.o.v. for the prosecution violated the D’s 6th amendment right to trial by jury. 

(g) Sentencing information- many juries don’t get information about the sentence the D will face, but courts are ok with this because the jury’s role is solely to determine the facts of relevant to guilt, the jury has no legitimate concern with the consequences of a conviction. 

(i) If there is any information going to lesser offenses, the jury must be charged as such. 

(h) Butler- He wants to help blacks by letting them go free though guilty- he hopes that destruction of the status quo will not lead to anarchy, but rather to the implementation of certain non-criminal ways of addressing antisocial conduct. He advocates nullification where appropriate, in “victimless crimes” and elsewhere. 
(i) Kennedy- Nullification is a low-visibility, highly ambiguous protest unlikely to focus the attention of the public on social problems in need of reform. Butler’s proposal would lead to less blacks on juries. Butler overlooks the sector of the black law-abiding population that desires more rather than less prosecution and punishment for all types of criminals. 

(4) Inconsistent Verdicts- When a prosecution involves several different separate counts, it sometimes happens that the jury’s verdict on one count will be irreconcilably in conflict with its verdict on another count. Courts often set aside the guilty verdict and order a new trial on just the guilty verdict, the other being barred by double jeopardy. The federal courts permit the inconsistent verdicts to stand. 
(a) DeSacia not majority law when it called for new trial for inconsistent guilty verdict; Powell is law of federal court (inconsistent verdicts permitted)

v) Requirements of Lawyers and Client Perjury

(1) Freedman- Lawyer’s Ethics in an Adversary System- He argues that in our criminal justice system, there is no way to get around the fact that a defense attorney has a professional responsibility as an advocate in an adversary system to examine his perjurious client in the ordinary way and to argue to the jury, as evidence in the case, the testimony presented by the D, rather than the alternative which requires him to either tell the client to lie to him which leads to inadequate representation, or tell the judge to excuse you from the case because you know your client is going to perjure himself (as required by lawyer’s professional code of ethics) which leads the judge to know the client is guilty and his new lawyer to be in the dark in regards to his guilt or innocence. 
(a) Trilemma- Know everything, keep client’s confidences, be honest with court

(b) Note- judge may increase punishment if he knows client is lying. 

(c) Special verdict- not good in criminal cases- series of questions, but it does help jury’s follow judge’s instructions. It undermines the jury function and usually is reversible error. More recent cases allow special verdicts in complex cases if not prejudicial. 
(2) Noonan’s alternative- If client insists on perjuring himself, allow the attorney to withdraw without breaching the confidence and if prejudicial inferences are likely to be drawn, assign both a new judge and a new attorney. While it may be argued that the second attorney will unwittingly allow the client to perjure himself because the client will be unwilling to tell his lawyer the whole truth this time around, what is important is that neither the first nor the second attorney has knowingly acquiesced in perjury, a result of no small importance in preserving the integrity of a truth-seeking system. 
(a) The general rule that an advocate must disclose the existence of perjury with respect to a material fact, even that of a client, applies to defense counsel in criminal cases, as well as in other instances. However, the obligation of the advocate under these Rules is subordinate to such a constitutional requirement. 

(3) Nix v. Whiteside- Murder suspect wants to perjure himself and tells attorney that at trial he will say he thought he saw a gun in the hands of the victim. Counsel (Robinson) tells his client that he does so, he will take affirmative actions because he cannot allow perjury by his client. Ultimately, the client chooses not to lie, and is convicted, and thereafter tries to get the conviction overturned because he had inadequate representation. The state SC affirms the judgment, the federal court of appeals reverses, on the ground that the intent to commit perjury does not alter the D’s right to effective counsel and that Robinson’s admonition to his client that he would inform the court of the perjury constituted a threat to violate the attorney’s duty to preserve client’s confidences. The SC reversed again, saying that there was no breach of any recognized professional duty, and it follows that there can be no deprivation of the right to assistance of counsel under the Strickland standard (overarching duty to advocate the D’s cause subject to legitimate, lawful conduct compatible with the very nature of a trial as a search for truth). Nix condemns the free narrative approach and insists on a more rigorous standard- makes it seem like lawyer should turn on client. 
(a) Prosecutors are ethically bound to seek a just result in every case. 

(b) A disclosure of a D’s intent to commit perjury will not violate the 6th amendment so it can also be inferred that permitting the D to present their story in a narrative fashion will not do so either. Thus, Lefstein argues that the alternative to directly telling the judge is to not encourage the client in his lying, and if this causes him to lose the case, then it is his problem because he insists on perjuring himself. 

(c) The Lowery decision seems to suggest even if you act pursuant to 3.3 and Nix and refuse to encourage your client’s perjury by not direct examining and not referring to the client’s testimony, the attorney may still get into trouble for depriving the client of a fair trial (in this case, the court found that attorney’s actions amounted to an announcement that her client was committing perjury and the attorney thus placed herself in open opposition with her client.    

(d) To make things worse, Florida Bar v. Rubin required a lawyer to use the free narrative approach even when Florida prohibited use of the approach; it served jail time because he refused to do as the court ordered him.

vi) Effort level required of lawyers 

(1) More Freedman- He finds it interesting that in direct examination you can not allow your client to perjure himself while on cross examination of victim you know to be truthful, you should stop at nothing to discredit the victim with truthful facts. He finds offense with this and advocates either advocating a reform in the law or declining to accept the defense of cases in which you have a strong personal view. 
(2) Wasserstorm- weighs the pros and cons of role-differentiated behavior and zealous advocacy, which allows the lawyer to set aside all moral dilemmas and adequately represent the client, even if known guilty, in an unbiased and fair manner. 

2) The Justification of Punishment

a) Types- fine, probation, imprisonment, death penalty, social stigma, barrier to future employment, enhanced punishment in the event of a future offense

b) Problems with the prisons- violence, rape, overcrowding, 

c) To determine whether a nominally civil measure is really punishment, and thus whether criminal law safeguards apply, courts must consider whether the sanction involves an affirmative disability or restraint, whether is has historically been regarded as a punishment, whether it comes into play only on a finding of scienter, whether its operations will promote the traditional aims of punishment- retribution and deterrence, whether the behavior to which it applies is already a crime, whether an alternative purpose exists to which it may rationally be connected is assignable for it, and whether it appears excessive in relation to the alternative purpose assigned. 

i) Involuntary commitment of the mentally ill, for the protection of themselves or others, is universally considered a civil proceeding. 

ii) Sexually Violent Predators laws permit indefinite confinement even after their full criminal sentence has been served. If these cases are civil, then the re-confinement does not violate double jeopardy, can be recommitted without proof beyond a reasonable doubt that he is likely to rape again, and the law can be applied retroactively to a person’s whose offense was committed before the law was enacted. (Kansas v. Hendricks). Megan’s laws required public disclosure of prior sex offenses to neighbors are dependant on the level of risk of re-offending; many have been upheld while others have been shot down.

d) Purposes of Punishment

i) Retribution- punishment is justified because people deserve it

(1) We can classify as an essentially retributivist approach any that sees at lease some prima facie rightness in the repaying of evil with evil, especially a proportionate evil. (Mackie rejects repayment, annulment, and fair play as the three justifications for retribution)
ii) Utilitarian- punishment is justified because of the useful effect it has. 

iii) Mixed theory- punishment is justified if and only if it achieves a net social gain and is given to offenders who deserve it. 

iv) Legislative statements of purpose include retribution, social protection, prevention, rehabilitation, incapacitation, etc. 

e) Main Justifications of Punishment-


i) Retribution

(1) Kunt/ Morris- punishment is good in and of itself; true retributionists don’t care what the result may be; not done as vengeance for the victim- the victim’s view is irrelevant. 

(2) Moore- because D deserves it; not a utilitarian contrast to rehabilitation; lex talionis- the idea that crimes should be punished by like acts being done to the criminal. 

(3) Durheim- Retribution assures social cohesion- not all punitive and harsh; in fact, Utilitarians may be harsher because they are willing to punish innocent people to prevent others from committing crimes

(4) Morris says men are rough equivalents in strength and ability; Murphy says we shouldn’t discourage people from acting out of things we encourage; Mackie says retribution is a denial of justice which rejects all other justifications and is something we shouldn’t be proud of. 

ii) Utilitarianism- Deterrence

(1) Pros-

(a) Bentham said the morality of punishing is justified for deterrence

(b) Deterrence is achieved by certainty of punishment rather than severity of punishment

(2) Cons-

(a) Kant says that you can’t use people as a means to a given end- categorical imperative

(b) Some say social protection plus some other purpose is necessary for a harsh punishment. 

(c) Most criminals unaware of the extent of the punishments that courts impose

(d) Criminals don’t carefully calculate a cost/benefit analysis

(e) Actual crime rate shows ineffectiveness of criminal deterrence

iii) Reform/Rehabilitation

(1) Pro- criminal won’t pose a threat anymore; criminal can learn valuable skills and some become useful members of society
(2) Con- Doesn’t work- high recidivism rate; unjust use of taxes to benefit undeserving criminals; criminals just associate with other criminals in prison- breeding more crime. 
iv) Incapacitation

(1) Pro- serves useful function by keeping criminals off the street
(2) Con- restraint without reformation- merely postpones criminal acts
f) Bentham assumes that crime can be deterred by insuring that its expected costs exceed its expected benefits.
g) The two plausible ways to increase the direct deterrence effort of punishment are, first, to increase the risk of conviction, and second, to increase the severity of punishment. 

h) General preventive effects of punishment- It may have a deterrent effect, it may strengthen moral inhibitions, and it may stimulate habitual law-abiding conduct.

i) Robinson said that more than anything, people obey the law because they fear the disapproval of their social group if they violate the law, and because they generally see themselves as moral beings who want to do the right thing as they perceive it. 
i) Our greater cultural diversity means that we cannot expect a stable pre-existing consensus on the contours of condemnable conduct that is found in more homogeneous societies. 

ii) Every deviation from desert can incrementally undercut the criminal law’s moral credibility, which in turn can undercut its power to gain compliance by its moral authority. 

j) Regina v. Dudly- Doctrine of necessity is not justification where the jury finds that killing was done to help D survive, and if no killing, they possibly would have all died. 

i) The key to this case was that killing might be justified if there is certainty that your own death will result. Court was not certain that no help could have come before they starved to death. 

ii) Questions to ask-
(1) Is conduct justified? Socially desirable? (self-defense)

(2) If not justified, is D’s undesirable conduct excusable? (insanity and distress)

k) United States v. Bergman- 

i) Facts- The D was a well-liked and community-service oriented man who committed fraud against the government and plead guilty. It is unusual to see a trial court opinion like this. 
ii) Issue and reasoning- the court wanted to decide the exact reasoning for imposing punishment on a D that was unlikely to commit crime in the future (specific deterrence) and who was in no need for rehabilitation. The court questioned the aim of general deterrence, the effort to discourage similar wrongdoing by others through a reminder that the law’s warnings are real and that the grim consequence of imprisonment is likely to follow from crimes of deception for gain like those Ds had admitted. While the defense argued for the D’s punishment to be further philanthropic activities, the court said that the seriousness of the crimes to which the D has pled guilty demands something more than requiring him to lend his talents and efforts to further philanthropic enterprises. 
(1) Retributive purposes of punishment desire more than probation. Also, the defense tried to assert that through general deterrence, the court would be using him as a means to an end- court said everyone is served by the principle of deterrence, including the D. 
(2) Under-punishment would depreciate the seriousness of the offense. 

iii) Holding- For this sentencing court, for a nonviolent first offense involving no direct assaults or invasions of other’s security, a 4 month sentence is stern. It should be sufficiently frightening to serve the major end of general deterrence. 

iv) The argument that he had suffered humiliation as a result of media coverage is not sufficient punishment but is a consequence of the prestige and privileges he enjoyed before he was exposed as a wrongdoer. 

v) Disgorgement was another option in this case; however, the more money stolen, the less punishment generally give, while robbery for small amounts of money carries a big punishment because of the difference in that situation between a property interest and a personal interest invaded. 

l) State v. Chaney- specific deterrence wasn’t a factor here for this judge though rape is often a repeat crime
i) Facts- Chaney was convicted of two counts of forcible rape and robbery. He was sentenced to three years. The state appealed the sentence only for the purpose of having the Supreme Court of Alaska express an opinion.

(1) Judge had two reasons for minimum

(a) Would be better if he was back in the military

(b) She got into the car willingly 

ii) The court expressed its disapproval of the sentence which was imposed by the trial court in the case at bar- way too lenient. Also, several significant goals (reformation of the accused and community condemnation) of our penal system were accorded little or no weight by the sentencing court. 

m) U.S. v. Jackson- 
i) Facts- Thirty minutes after release from prison, Jackson robbed a bank and landed himself back in jail. The trial court sentenced him to life without the possibility of parol because under statute 1202, a career criminal (4 charges for robbery in total) in possession of a gun can be sentenced to not less than 15 years without the possibility of parol. Specific deterrence had failed- he was a recidivist. 
ii) Holding- The imposition of life in prison for Jackson was permissible. The selection of a sentence within the statutory range is essentially free of appellate review. The court was entitled to consider general deterrence and incapacitation when specific deterrence had failed. 
(1) The D can always go to executive for clemency if too harsh

(2) Many states still allow final control over ultimate penalty to be with judges; legislatures set wide limits. 

(3) Posner’s concurring opinion- He thought the sentence too harsh because Jackson was unlikely to be a risk in his 60s and upward. He tried to justify the penalty by specific deterrence, but it is too harsh in that sense, than he looked to general deterrence, which he also rejected. He says the trial judge probably looked to retributive justice when he sentenced Jackson to life.
(4) Three strikes and your out- Several states have enacted legislation providing that upon conviction of a felony (or violent felony) after two prior felony convictions, a D must be sentenced to life imprisonment without the possibility of parol. 
iii) Sentencing authority- 

(1) Many states have moved to limit the trial judge’s power by 

(a) Mandating specified punishments,

(b) By establishing an administrative agency to promulgate guidelines channeling the choice of sentence in particular cases, or

(c) By providing for appellate review of trial-court sentencing

(2) Until the 1970s, the punishment decision was entrusted almost entirely to the discretion of the trial judge

(a) Different determiners of the sentence- the legislature who sets limits, the prosecutor who requests specific punishment, the judge who has wide discretion, and the parole or correction board, who has the power to modify judicial sentence to a considerable degree. 
(b) Many people, including Frankel who decided Bergman, say that the system gives way to much leeway to judges in fashioning sentences. Frankel said the reason for this has been the need to treat criminals individually, but this leads to a problem of disparity. 

(c) Alternative- the determinate sentence- possibilities for release on parole are reduced or eliminated and the range of sentences authorized after conviction is greatly narrowed
(d) Federal sentencing guidelines- In 1984, Congress abolished parole for all federal criminal convictions and created a U.S. Sentencing Commission charged with promulgating guidelines for judges to use in federal sentencing decisions. The commission must establish sentencing categories based on specific combinations of offense and offender characteristics and identify a narrow range of authorized sentences (with no more than a 25 percent spread between the minimum and maximum terms of imprisonment) for each category. 

(i) Although the guidelines probably have reduced unwarranted disparities in punishment, they are still highly controversial because they create new kinds of disparity in the process of eliminating the old ones, can be overly rigid and thus prevent appropriate individualization of sentences, and can overly restrict the use of probation and require sentences that many critics consider too severe. 

(3) U.S. v. Johnson- 
(a) Facts- A single mother stole money from the government and was convicted. The court used the Federal Sentencing Guidelines to determine her punishment, which would have been 46-57 months in jail when considering aggravated circumstances of the crime. However, the trial judge choose to reduce those circumstances because the D’s crime was closer to theft than bribery, because the proceedings were split with Purvis, and because she had 4 children dependant on her. 
(b) Holding- While ordinary family circumstances are not to be taken into account, extraordinary circumstances may be- the court determined that the D’s family situation were sufficiently extraordinary to support a downward departure. The court said that it was reluctant to wreak extraordinary destruction on dependants who rely solely on the D for support and upbringing. The appellate court affirmed the judgment. 
(c) Note- a district court judge may depart from the applicable guideline range if it finds circumstances not adequately taken into consideration by the Sentencing Commission in formulating the guideline range. Here, the ordinary family circumstances were considered non-decreasing factors, but the court considered the D’s situation extraordinary. 

iv) Not all criminal conduct is punished

(1) Misbehavior with sex is an area of law often targeted as a boundary of the punishable

(a) There have been enormous changes in this area of the law as well as privacy

(b) There are circumstances where the consequences of overcriminalization is almost greater than not making it criminal at all. 

(i) Bowers- 1986- decided on due process reasoning

1. The court held that sodomy is not a fundamental right protected by due process clause of the 14th amendment. The court asked two questions; is this right implicit in liberty? Is this right deeply rooted in national history? Morality is a legitimate state objective so if a conflict is found, the law is rejected. 
2. Note- Powell of the majority later admitted that he might have been wrong about this ruling, which justices almost never do. 

(ii) Romer v. Evans

1. This case invalidated state constitutional provision prohibiting states from giving special protection to homosexuals- it used equal protection analysis

(iii) Lawrence

1. Decided on the broader due process grounds- morality can’t be used; O’Connor concurred with the judgment on equal protection grounds which is narrower- if invalidated on equal protection, it does not affect substantive due process grounds. 

a. The court looked to early history and said the law was aimed at non-reproductive acts and there was never much prosecution. The court also looked to the habits of foreign countries who had already allowed sodomy. Also, the Casey decision was broadly used to protect intimacy and other personal choice since the Bowers decision was decided. 

b. Scalia dissent- majority is not using strict scrutiny, which requires compelling state interests (morality, etc.). It is very strict; liberals like Scalia get mad when rational relationship is used to skirt strict scrutiny test. 

i. Strict scrutiny- necessary means to achieve a compelling end

ii. Rational relationship- legitimate state end and rational relationship between means and end. 

2. Lawrence was decided using rational relationship analysis in which the law almost always passes. Lawrence stands for the principle that morality isn’t as important as liberty, however, there was no fundamental right found here (if there had been a fundamental right, it would have disabled the state from legislating in this area, but conservatives don’t like adding a fundamental right). 
3. If all sodomy is bad, you have to deal with it on a due process basis rather than an equal protection basis. The state does not have to reflect this affirmatively, but they must give them the liberty to choose. If the court fails to admit the type of analysis they are doing, it gives the lower courts no guidance. 
(2) Some things are immoral and illegal

(a) Wolfenden Report- Laws against sodomy can be used arbitrarily and discriminatorily and since it is rarely applied, it encourages disrespect for the law. They reached the conclusion that legislation which covers acts (committed against adults in private) go beyond the proper sphere of the law’s concern. 

(b) Devlin views overlap as symbolic of connection between law and morality; consent never a defense and victim cannot pardon and law not to protect individuals, but to protect society. 

(c) State should only punish acts harmful to others- traditional view

(i) Hart thinks this is too simplistic

(ii) Devlin obscures need for thought- asserts emotional is good view for morality of society

(iii) Rational thought should govern

(iv) Majority rule- Doesn’t require majority has no limits 

(d) Practical consequences of overcriminalizing

(i) Pay a price for preserving morality

1. Hypocritical- spread to other areas of law

2. Acts condemned, not punished- arbitrary discrimination

(3) Lawrence Application for criminal law purposes
(a) Statute- felony to knowingly possess child pornography- legislate morality ok here because no due process or equal protection problem

(b) Statute- felony to marry cousin- due process violation because marrying is a fundamental right

(c) Statute- felony for a person over 17 to possess child pornography- equal protection because it applies to a particular class

(d) Harder to pass- strict scrutiny- compelling state interest

(e) Easier to pass- rational relationship- legitimate state interest

(f) If statute doesn’t affect EP or DP, then you are allowed to legislate morality. 

(g) Rosenberg’s problem- majority court said we are judging by strict scrutiny, but sodomy is not a fundamental right (harder test); if you don’t want it to say fundamental right, it would pass under rational relationship (easier test)

(i) Fundamental right- must pass strict scrutiny test

(ii) O’Connor says majority created a separate class (homosexuals under equal protection); says you can’t legislate morality under a rational relationship test- EP clause trumps morality (allowed to legislate morality but must have EP)

3) Defining Criminal Conduct- the Elements of Just Punishment

a) Three principles limit the distribution of punishment- culpability, proportionality, and legality- MPC §1.02(1)

i) Culpability- to safeguard conduct that is without fault from condemnation as criminal

ii) Legality- to give fair warning of the nature of the conduct declared to constitute an offense

iii) Proportionality- to differentiate on reasonable grounds between serious and minor offenses

b) 4 elements of crime

i) Actus reus

ii) Mens Rea

iii) Concurrence- Mens rea must cause the actus reus, not the result; if intend a greater harm, and lesser occurs, only have mens rea for lesser crime; generally, if intend lesser crime, and greater crime occurs, only have mens rea for lesser crime (felony-murder/misdemeanor-manslaughter is exception). 
iv) Causation- “but for” and “substantial factor”
4) Actus Reas- culpable conduct- the requirement of overt and voluntary conduct

a) The requirement that the D have committed a voluntary act can best be understood by analyzing three basic kinds of situations in which the requirement may be held not to have been met- the required voluntary act can be distinguished from 

i) Thought, words, states of possession (though drugs may be an exception) and status- stems from fears of mind control and practical problems of proof/enforcement.
ii) Involuntary acts

iii) Omissions

b) Martin v. State- Drunk D taken from his house by force to public highway and accused of being drunk on a public highway.
i) Statute- Any person who, while intoxicated or drunk, appears in any public place where one or more persons are present… and manifests a drunken condition by boisterous or indecent conduct, or loud or profane discourse, shall, on conviction, be fined. 

ii) Holding- Under the plain terms of the statute, a voluntary appearance is presupposed.
c) Section 1.13(9)- General Definitions

i) (9) element of an offense means such conduct or such attendant circumstances or such a result of conduct as

(1) Is included in the description of the forbidden conduct in the definition of the offense

(2) Establishes the required kind of culpability

(3) Negatives an excuse or justification for such conduct

(4) Negatives a defense under the statute of limitations

(5) Establishes jurisdiction or venue 

d) 2.01(1) A person is not guilty of an offense unless his conduct includes a voluntary act or the omission to perform an act of which he is physically capable.

e) (2) The following are not voluntary acts within the meaning of this section

i) A reflex or convulsion

(1) Note- an act is voluntary, not reflexive, as long as the D has time to make some decision as to whether to take that action (like if he is about to fall and he reaches out to grab someone). 
ii) A bodily movement during unconsciousness or sleep

iii) Conduct during hypnosis or resulting from hypnotic possession

iv) A bodily movement that otherwise is not a product of the effort or determination of the actor, either consciousness or habitual. 

f) Contrast to Winzar, where the drunk found on the highway after police took him out of hospital and put him on highway; in that statute, found drunk meant “perceived to be drunk”- presence being non-voluntary was irrelevant there

g) Voluntary v. not voluntary- Roll back until you meet the voluntary act and judge based 2.01(1) or equivalent statute. Does the voluntary act violate the express prohibition of the statute?

i) Larcener- Alien goes to Ireland, kicks alien out for prostitution, then is forced back to England where the alien has no right to be; has Alien violated statute? Based on voluntary nature of act
(1) Hypo- A goes to US; US asks A to leave; A goes to Canada; A gets arrested and sent back to US; US immediately arrests A- statute says that if found in US, violation…; talk about voluntary conduct (A goes to Canada) as related/not related to found in US; permission (arrests A) and no permission (asks him to leave)
(2) Must have act (actus reus), mens rea, concurrence (means mens rea and actus reus go together, or a showing that the act was the result of the culpable intention) and causation

ii) Decina says we should turn back the clock and find the last voluntary act, then relate that voluntary act to the relevant part of the statute and see if the voluntary conduct could have foreseeably led to the violation of the statute

iii) Newton- Charged with intentional killing in heat of passion without malice of police officer after Newton was pulled over and a quarrel ensued. 
(1) No defense was given in jury charge about unconsciousness

(2) Judge gave Newton’s attorney a choice- either unconsciousness (led to acquittal if believed) or diminished capacity (bring crime down to manslaughter); the lawyer took the diminished capacity charge

(3) After Newton was convicted and appealed the conviction, in which the appeal led to a retrial, the jury hung three times and Newton was thereafter released. 

(4) How would Newton be decided under the Model Penal Code? Reflex action caused by stomach wound would have to be proved by the prosecution as a material element of the crime because it speaks to the voluntariness or involuntariness of the crime. 

(a) Many courts require the D merely to present some evidence supporting his automatism defense, and then shift to the prosecution the burden of proving (beyond a reasonable doubt) that the D was not acting unconsciously. 

(5) 2.02 does not define what an involuntary act is unless 2.01(d) which says that which is not a product of the effort or determination of the actor, either conscious or habitual. 

(a) Note that an irresistible impulse is not a defense; it poses a problem for society- presumably need to be more defined and limited than the 2.02 not voluntary defenses. Also, a habit done without fault is to be treated as a voluntary action under the MPC.
(b) The MPC’s commentaries say that people whose involuntary movements threaten harm to others may present a public health or safety problem, calling for therapy or even for custodial commitment; they do not present a problem of correction. 
iv) MPC 2.01(4) provides that possession is an act only if the person is aware she has the thing she is charged with possessing (was aware of his control thereof for a sufficient period to have been able to terminate his possession). However, many jurisdictions look to if the D should have known of the possession, as in the case where a lady brought a gun with her to an airport. In a few jurisdictions, drug possession statutes are interpreted as dispensing with any need to show that the defendant knew or should have known of the presence of the drugs. 
v) In the Cogdon case, an act done during sleepwalking was treated as voluntary (called somnambulistic homicide in the case where the mother killed her daughter thinking she was killing North Koreans attacking her). 
(1) McNaugthen rules- define the terms of the defense of legal insanity. 
(2) Legal insanity- Since the presence of a voluntary act is a necessary element of a crime, the prosectution bears the burden of proof beyond a reasonable doubt. The defense of legal insanity, however, does not necessarily preclude the presence of the elements of a crime, so that the burden of proving legal insanity may, and often is, placed upon the defendant. 

vi) Involuntary conduct after voluntary act- Decina- man drives knowing that he has epileptic seizures and has an attack and kills 4 people. He was held liable even though the act immediately causing the harm was involuntary. His knowing conduct amounted to “reckless or culpably negligent manner” which satisfied the statute in the case. The court also likened it to a situation where a man gets drunk and drives no knowing that it would affect his driving, and when death does result, he would ask the his unconsciousness or involuntariness at that time would relieve him from prosecution under the statute- not likely there or in Decina situation. 

vii) Non actions and excused actions- 
(1) First category is where actions are done mistakenly, accidentally, compulsorily, or under duress- we speak of mitigating the actor’s responsibility or of excusing the act
(2) The second category is where the action misfires in a more basic way, like in the case of seizures, convulsions, reflex movements, and somnambulism- we do not think of excuse but rather that no human action occurred at all. 
(3) These two distinctions can make more difference in cases of strict liability, where ignorance or accident is ruled out as a defense but where the defense of no action (no voluntary action) may serve as a defense. The distinction may also matter in the case involving the defense based on serve disturbance. 
(4) The absence of an act precludes criminality
(a) Two similar situations which are actually distinguishable in which the absence of an appropriate action in sometimes said to preclude criminality. 
(i) There is external behavior accompanied by a criminal disposition, but the external behavior is, looked at from an objective view, wholly innocent. 
(ii) There is no criminal behavior, but there is a criminal disposition. 
1. There is a principle that no one is punishable solely for their thoughts. 
2. The act requirement seeks to assure that the evil intent of the man branded a criminal has been expressed in a manner signifying harm to society; that there is no longer any substantial likelihood that he will be deterred by the threat of sanction; and that there has been an identifiable occurrence so that multiple prosecution and punishment may be minimized. (Goldstein)
3. In general, a verbal declaration of the mens rea is not a sufficient act in itself. However, in cases of treason, conspiracy, or aiding and abetting, words are sufficient to constitute the actus reus of the crime

5) Omissions- if failure to act causes certain consequences, should the failure to act be included in the generally proscribed conduct?
a) Special situations where courts deem D to have a special legal duty to act. Where this occurs, D’s omission may be punished under a statute that speaks in terms of positive acts

i) Existance of a legal duty- special relationship (parent-child), contractual duty (lifeguard), D caused the danger, when D undertakes to provide assistance that leaves the victim worse off (voluntary assumption of care to the exclusion of others), and required by statute.
ii) Policy to not criminalize omissions

(1) Purpose of law is to prevent crime, not enforce benevolence

(2) Criminalizing omissions undermines freedom

(3) Line-drawing problem- difficult to fashion law to cover situations where omission is morally culpable

b) 2.01(3)(a-b)- liability may not be based on an omission unaccompanied by action unless there is a statute or a duty to perform the omitted act is otherwise imposed by common law. 

c) Reasons for omissions- limited resources and vagueness in line-drawing

d) The MPC is as likely to find liability for omission (because by statute, or there is a duty imposed otherwise by law) as the common law which allows a person to omit if there is no mens rea (no culpable mental state at all- no negligence or recklessness or knowing or purpose). Thus, the MPC is trying to codify the common law.  

e) Pope v. State- two charges including child abuse and failure to disclose a felony (murder); the statute provided in relevant part that in order to establish child abuse, the person must have been a parent of, the adoptive parent of, or in loco parentis (supervising) to, or responsible for the supervision of a minor child under the age of 18 and must have caused by commission or omission the abuse of the child as a result of cruel and unusual punishment (failure to act can be cruel and unusual within the meaning of the statute)
i) Possible solution to hole in statute- in the event that the parent was not competent. The other person resumes responsibility. 

ii) All states require people to render aid when involved in a car accident or if police/fire fighter asks for aid. 

iii) Pope’s omissions amounted to cruel and unusual punishment, but there is insufficient evidence to establish that her status brought her within the class of persons specified by the statute. The answer turned on the fact that she did not have responsibility for the supervision of the child because the mother was always present. The court said that it would be most incongruous that acts of hospitality and kindness, made out of common decency and prompted by sincere concern for the well-being of the mother and her child, subjected the Good Samaritan to criminal prosecution for abusing the very child she sought to look after. 
iv) Pope was under no legal obligation to do anything unless she had responsibility for the child and she may not be punished for failing to fulfill a moral obligation. 

v) Misprison- failure to disclose a felony- common law doctrine- the court said that it is not now compatible with their local circumstances and situation and their general code of laws and jurisprudence. If the legislature finds it advisable that the people be obligated under peril of criminal penalty to disclose knowledge of criminal acts, it is, of course, free to create an offense to that end, within constitutional limitations and with adequate safeguards. In fact, the common law offense of misprision of a felony is not a crime in American jurisdictions. 
(1) Congress did pass a misprision of felony statute in 1909, but this requires active concealment of a known felony- merely failing to report is not sufficient – State v. Johnson
vi) Holding- The evidence was not sufficient in law to prove that Pope fell within that class of persons to whom the child abuse statute applies and the misprision of felony is not a chargeable offense in Maryland. 

f) Kleinig- Anglo-American legal tradition differs from that of many other countries who do punish for misprision, 

i) On Mill’s view, it is our duty to render aid because, by not doing so, we harm another. 

ii) Macaulay proposes that omissions which cause or threaten harm be punishable only where they are, on other grounds, illegal- in other words, only where there are already existing legal duties should the failure to aid be indictable. 

iii) Good Samaritan legislation will substantially diminish freedom. 

g) State of the law- a handful of states, including Rhode Island, Vermont, and Wisconsin, have enacted Good Samaritan statutes, which make it criminal to refuse a person in emergency situations. 

h) Vagueness of such legislation- example- can be a crime in Cal. to willfully permit any elder or dependant adult to suffer unjustifiable pain or mental suffering. To preserve the constitutionality of this statute, the court interpreted to impose liability only on those who, under existing tort principles, have a duty to control the conduct of the individual who is directly responsible for the abuse. (constitutionality involves the problem of notice)
i) Jones v. U.S.- The D failed to provide for a 10-month-old which resulted in his death; the D has the means to supply food and necessities to the baby

i) 4 situations in which a failure to act may constitute a breach of a legal duty- government argued that the 3rd or 4th ground is arguable here

(1) Where a statute imposes a duty of care for another

(2) Where one stands in a certain status relationship to another (parent to child, master to servant, ship master to crew, innkeeper to drunk customer,

(3) Where one has assumed a contractual duty to care for another

(4) Where one has voluntarily assumed the care of another and so secluded the helpless person as to prevent others from rendering aid. 

ii) Appellant contended that the failure of the trial court to charge that the jury must find beyond a reasonable doubt, as an element of the crime, the appellant was under a legal duty to supply food and necessities to the child

(1) The court said that there were fact issues involved regarding whether the mother actually lived in the house with the baby and D

(2) Also, the instructions given in the case failed even to suggest the necessity for finding a legal duty of care. A finding of legal duty is the critical element of a crime charged and failure to instruct the jury concerning it was plain error. 

(3) Jones reflect the general American position that unless a penal statute specifically requires a particular action to be performed, criminal liability for omission arises only when the law of torts or some other law concerning civil liability imposes a duty to act in the circumstances. This reflects the MPC 2.01(3)- liability for an omission only when a duty to perform the omitted act is otherwise imposed by law. 

(4) Most cases where liability for homicide is imposed for a failure to act are like Jones, cases of involuntary manslaughter. Such a case might be murder if the D intentionally refused aid with the intention of achieving the death of the decedent, or with full knowledge of a great risk that the decedent might die as a result. 

iii) A child’s mother can be, and often is, convicted of child abuse or homicide when she fails to protect her child from battering or sexual assault inflicted by a male member of the household. Commonwealth v. Cardwell; however, there are complicated issues involved because women who fail to protect their children from violence are often victims of violence themselves. In these cases, judges assume that a women’s maternal instinct to protect her children from harm overcomes any barriers to escape. 

iv) How can we explain the recourse to the law of civil liability to determine criminal liability?

(1) People v. Beardsley- A woman overdoses at Beardsley’s house and he does nothing to help her; trial court convicted him, but the appellate court reversed because there was no legal duty as exists in law and is due to a women in your house not your wife. Today, the grudging reading of duty here as restricted to a man and women who are legally married is widely thought to be greatly outmodeled and unlikely to be followed. 
(2) Regina v. Stone and Dobinson- Stone and Dobinson took in Stone’s sister, who developed an eating disorder while living at their house and died shortly thereafter. S & D tried to contact a few doctors to help S’s sister, but were unsuccessful. The Ds were both convicted of manslaughter and their conviction was affirmed on appeal. The court held that the Ds assumed a duty of care
(a) Note- the only familial relationship that create a legal duty of care are a parent to a child and a spouse to a spouse. 
(b) Some people ground the holding of the case on the rule of law that an occupier of a house must take reasonable steps to save the life of a fellow occupant. 
(3) People v. Oliver- D took drunk man home with her, permitted and even assisted him in shooting up heroin, and after he passed out, she left him at her house and later put him behind a shed where he wouldn’t be seen by neighbors. The morning, thinking him dead, she called the police and they pronounced him dead; she was convicted of involuntary manslaughter under an instruction that allows the jury to find guilt on a criminal negligence theory; the court of appeals affirmed, rejecting D’s argument that as a matter of law she did not owe the decedent any duty to seek medical care- but she did since she took him from the bar to her home, preventing others at the bar from helping him. The court relied on the tort duty- if the actor does an act, and subsequently realizes or should realize that it has created an unreasonable risk of causing physical harm to another, he is under a duty to exercise reasonable care to prevent the risk from taking effect- in imposing liability on the D. 
(a) One who culpably places another in peril has a duty to assist the imperiled person. 

(i) ex- Jones v. State- man rapes child and child jumps/falls into creek and drowns
(ii) The situations get more complicated when considering the culpability of the act or the voluntariness of some action. 
(iii) Smith’s general principle- whenever the D’s act, though without his knowledge, imperils the person, liberty or property of another, or any other interest protected by the criminal law, and the D becomes aware of the events creating the peril, he has a duty to take reasonable steps to prevent the peril from resulting in the harm in question. 
(4) Barber v. Superior Court

(a) The doctors discontinued treatment of Herbert after they pronounced him comatose with no brain activity and got the permission of the family. The court held that the doctor’s omission to continue treatment under the circumstances, though intentional and with knowledge that the patient would die, was not an unlawful failure to perform a legal duty. 
(b) The House of Lords later agreed with this ruling in Airedale NHS Trust v. Bland; but the court there concluded that it was still not lawful to administer a life-ending drug to end suffering. The distinction in the medial context between letting die and killing is also widely accepted in the U.S., and the Supreme Court has endorsed this distinction by upholding its constitutionality against an equal protection challenge. 
(c) Robertson believes that if causing death by foregoing or removing medical treatment is justified, then causing death by writing a lethal prescription for the patient, or even administering a lethal injection, should also be permitted. He rejects the action/inaction distinction, and says that assisted suicide is as constitutionally protected as rejecting life-sustaining medication.
(d) In Cruzan v. Director, the court declined to order that she be removed from life support. Scalia said, suicide, it is said, consists of an affirmative act to end one’s life; refusing treatment is not an affirmative act causing death, but merely a passive acceptance of the natural process of dying. For Scalia, this means that the legislature may regulate refusing treatment as freely as it may regulate conventional suicides. 
6) Mens Rea- it refers to the blameworthiness entailed in choosing to commit a criminal wrong; blame and punishment are wrong in the absence of choice. So viewed, a great variety of defenses to criminal liability may be characterized as presenting mens rea defenses- involuntary act, duress, legal insanity, accident, mistake

a) Courts traditionally classify the mens rea requirements of various crimes into three groups (no longer distinction between general/specific in MPC)
i) Crimes requiring general intent- all that has to be shown is that the D desired to commit the act which served as the actus reus- assault
ii) Crimes requiring specific intent- D must have desired something further than just to bring about the actus reus- burglary
iii) Crimes requiring merely negligence or recklessness

iv) (Strict liability crimes form a fourth group, as to which no culpable mental state is required)

b) Mens rea- Intentionally or some awareness of the consequences of the choice
i) Justify punishment- identify the particular state of mind for a given criminal offense. 

c) Procedure for determining to which elements to apply the Mens Rea Requirement

i) Look to statute

ii) Look to legislative intent or common law history

iii) Policies underlying the statute

iv) Can use forward but not backward rule of statutory construction. 

d) In a special sense, mens rea refers only to the mental state required by the definition of the offense to accompany the act that produces or threatens the harm. 
e) The concern in criminal law is with the level of intentionality with which the D acted, with what the D intended, knew, or should have known when he acted. 
i) Ex- an attempt to commit a crime consists of an act that comes close to its commission done with the purpose that the acts constituting the crime be committed. 
ii) It will be apparent that legislatures have often left the mental element undefined or have treated it ambiguously while courts have as often failed to analyze it with precision. 
f) Regina v. Cunningham- (at common law, we can’t shorter a person’s life by even one second.)
i) Facts- Man stole a gas meter and sold it to get money; unfortunately the gas leaked into his perspective mother-in-law’s house and endangered her life.
ii) Statute- Whosoever shall unlawfully and maliciously administer to or cause to be administered to or taken by any other person any poison or other destructive or noxious thing, so as thereby to endanger the life of such person, or so as thereby to inflict upon such person any grievous bodily harm, shall be guilty of felony.
iii) Different common law definitions of wickedness- wanted her dead (purposely); hoped that she wouldn’t die but he knew she probably would (knowingly); Didn’t know for sure if she would die and took the risk (recklessness); Didn’t realize risk but would have with common sense (negligence); no one could realize and could not have known even with common sense- strict liability
iv) D’s Argument- Mens rea of some kind was necessary; the nature of mens rea required is that the appellant must intend to do the particular kind of harm that was done; alternatively, that he must foresee that the harm may occur yet nevertheless continue recklessly to do the act; that the judge misdirected the jury as to the meaning of the word malicious; 
v) Malice- must be taken to require an actual intention to do the particular harm that in fact was done, or recklessness as to whether such harm should occur or not (the accused has foreseen that the particular kind of harm might be done and yet has gone on to take the risk of it); it is neither limited to nor does it require any ill will towards the person injured. 
vi) The jury was improperly instructed that the D merely had to act in a wicked manner in order to have caused the old lady’s ailment. The appellate court thought the jury charge was incorrect and quashed the conviction (for a new trial?).Jury must be instructed to decide if D foresaw that the removal of the gas meter might cause injury to someone but nevertheless removed it. The prosecution must prove that D either intended to harm V, or acted recklessly in that he foresaw a risk of harm to V but imposed the risk on her anyway. 
g) Regina v. Faulkner- D lit a match in order to steal rum and destroyed the ship he was on; the prosecution alleged that while a person is engaged in committing a felony, or having committed it, is endeavoring to conceal his act, or prevent or spoil waste consequent on that act, he accidentally does some collateral act, which if done willfully would be another felony either at common law or by statute, he is guilty of the latter crime. The court ruled that the act done must be in fact intentional and willful, although the intention and will may perhaps be held to exist in, or be proved by, the fact that the accused knew that the injury would be the probable result of his unlawful act, and yet did the act reckless of such consequences. 
i) Each crime has its own mens rea (may be the same act, but different mental state). 

h) Model Penal Code- § 2.02- (simpler than common law)- apply culpability stated to every material element of the crime- if no culpability stated, then recklessness applies (unless a contrary purpose appears) 
i) Basic requirement that unless some element of mental culpability is proved with respect to each material element of the offense, no valid criminal conviction may be obtained. 
ii) The code’s approach is based on the view that clear analysis requires that the question of the kind of culpability required to establish the commission of the offense be faced with respect to each element of the crime. 

iii) Purpose and Knowledge- In defining the kinds of culpability, the Code draws a narrow distinction between acting purposely and knowingly, one of the elements of ambiguity in legal usage of the term intent. The biggest distinction between the two relates to D’s awareness of the consequences of his act; if the crime is defined with respect to a certain result of D’s conduct, D has acted knowingly (but not purposely) if he is aware that it is practically certain that his conduct will cause that result. 
(1) Purposely- conscious object to engage in particular act- like common law intent
(2) Knowingly- awareness that it is practically certain that his conduct will cause that result (presumptions can be used to infer knowledge from facts)- like common law willful. 
iv) Recklessness- conscious risk creation; resembles knowingly in that a state of awareness is involved, but the awareness is a risk, that is of a probability less than substantial certainty- whether the risk relates to the nature of the actor’s conduct, or to the existence of the requisite attendant circumstances, or to the result that may ensue, is immaterial; consciously disregarded substantial and unjustifiable; actor is aware of the danger, but acts anyway. 
v) Negligence- No state of awareness; when he inadvertently creates a substantial and unjustifiable risk of which he ought to be aware; liable if given the nature and degree of the risk, his failure to perceive it is, considering the nature and purpose of the actor’s conduct and the circumstances known to him, a gross deviation from the care that would be exercised by a reasonable person in his situation. 

(1) Santillanes v. NM- Child abuse case; statute failed to define negligence- trial court defined it as civil negligence would be defined, but the SC required a showing of criminal negligence instead of ordinary civil negligence- when moral condemnation and social opprobrium attach to the conviction of a crime, the crime should typically reflect a mental state warranting such contempt. 

(a) Small difference between purpose (specific intent) and knowingly- result has to be practically certain. 

(2) Two types of unintentional acts- those that are reckless and those that are negligent; in negligence, the actor only acts inadvertently- the person should have been aware of the danger, but was not. 

vi) One of the 4 levels of culpability must be proven in respect to each material element if the offense, which may involve the nature of the forbidden conduct, the attendant circumstances, or the result of the conduct. This does not mean that all of the four levels of culpability are appropriate choices for each of the three kinds of material element. 

(1) Ex- one can’t speak of the actor knowing that a result will happen. The reason is that while you can be aware of what you are doing or of what is, you can’t be aware of what will be; knowingly can mean practically certain or high probability- the reasoning for the loosening of the knowledge requirement is to address the problem of so-called willful ignorance. 
(2) Any excuse is also a material element of the crime. 

(3) Unless the statute specifically provides, negligence is insufficient to establish criminal liability. 

(4) MPC- combines objective and subjective- allows juries leeway. 

(5) Negligence may negate self-defense claim- must be reasonable objectively, not subjective that D thought life was in danger

vii) The mens rea proposals of the Model Penal Code have had considerable influence on criminal reform. 

viii) Williams- a consequence is intended when it is desired to follow as the result of the actor’s conduct. 

ix) It is generally agreed that hardly any part of the penal law is more definitely stated than that motive (the remoter intention) is irrelevant to criminal liability, but it is relevant to sentencing. 

(1) Particular statutes may make motive determinative of criminality or punishment (ex- hate crimes)

x) The difference between negligence and recklessness is awareness (grammatically, the MPC seems to require conscious awareness as to all three of the crucial factors (aware of risk, substantial, unjustificable)

(1) Contrast MPC’s definition of recklessness with the Shimmen case which said if the D was aware of the kind of risk which would attend his act if he did not take adequate precautions, even though he believed he had taken enough precautions to eliminate or minimize risk. 

i) Specific v. General intent- 

i) Most common usage of specific intent is to identify those actions that must be done with some specified further purpose in mind. The nearest MPC equivalent would be purpose as to some objective. 

(1) Where a crime requires specific intent or special intent, this means that D, in addition to desiring to bring about the actus reus, must have desired to do something further

(a) Ex- For common law burglary, it must be shown that D not only intended to break and enter the dwelling of another, but that he also intended to commit a felony once inside the dwelling. This later intent is specific intent- it is an intent other than the one associated with the actus reus (the breaking and entering). 

(2) Another usage of specific intent is to describe a crime that requires the D to have actual knowledge (subjective awareness) of some particular fact or circumstance. EX- Bigamy
ii) General intent can mean a number of different things, but in this context it generally means that the D can be convicted if he did what in ordinary speech we would call an intentional action- ordinary intentional action
(1) A crime requiring merely general intent is a crime for which it must merely be shown that D desired to commit the act which served as the actus reus. 

(a) Ex- battery is usually a general intent crime- the actus reus is a physical injury to or offensive touching of another- so long as D intends to touch another in an offensive way, he has the general intent needed for battery. 

(2) In MPC, general intent crimes include those that do not require the prosecution to prove that the D knew of the existence of some factual element of the crime. 

(3) Intent in statute follows through unless a contrary intent is shown. 

(4) Purpose and knowledge are not the same as motive. 

iii) The general/specific intent distinction usually matters in two situations- where D is intoxicated and where D makes a mistake of law or fact. 

iv) Many modern codes, and the MPC, have abandoned the general/specific distinction, and instead set forth the precise mental state required for each element of the crime. 

v) U.S. v. Neiswender- the statute- “whoever corruptly or by threats or force, or by any threatening letter or communication, influences, obstructs, or impedes, or endeavors to influence, obstruct or impeded the due administration of justice”- the D contended that the government thus failed to prove an essential element of the statutory crime- specific intent (no juror influenced was ever found); the court held that the D only need have had knowledge or notice that success in his fraud would have likely resulted in an obstruction of justice. This court thought that a rule focusing on foreseeable, rather than intended, consequence operates in sensible and fair fashion to deter the conduct sought to be avoided and to punish those whose actions are blameworthy, even though undertaken for purposes that may or may not be culpable. 

vi) Halloway v. U.S.- 
(1) Issue- whether the phrase “intent to cause death or serious bodily harm” requires that Government to prove that the D had an unconditional intent to kill or harm in all events, or whether it merely requires proof of an intent to kill or harm if necessary to effect a carjacking. 

(2) Holding- Congress intended to criminalize the more typical carjacking carried out by means of a deliberate threat of violence, rather than just the rare case in which the D has an unconditional intent to use violence regardless of how the driver responds to his threat. 

(a) Core principle in MPC- a D may not negate a proscribed intent by requiring the victim to comply with a condition the D has no right to impose. 

(i) 2.02(6) says when a particular purpose is an element of an offense, the element is established although such purpose is conditional, unless the condition negatives the harm or evil sought to be prevented by the law defining the offense. 

(b) Note also that the doctrine of conditional intent cannot reasonably be applied across-the-board to the criminal code. 

(3) It is specific intent even when the intent was coupled with a condition that the D would not fire if the victim complied with his demand. 

(4) When the D announces that he will make such an attack unless the victim complies with some unlawful demand, perhaps his action is most accurately described as an assault, not with intent to kill, but with an intent to (later) assault with intent to kill if the victim does not comply. 

j) The MPC, and most recent decisions, impose a subjective test for determining the D’s knowledge. That is, the test is whether the D actually knew or believed something, not merely whether a reasonable person in the position of D would have had knowledge or belief.

i) Willful blindness- There is one situation in which the D is not required to have had actual knowledge or belief of a fact for him to be held to have acted knowingly. It occurs where the D has a suspicion that something is the case, but in order to be able to deny knowledge, has purposely refrained from making inquiries which would have led to the knowledge in question; 2.02(7)- such knowledge is established if the D is aware of a high probability of its existence, unless he actually believes that the fact in question does not exist. 

ii) U.S. v. Jewell- D is arrested while driving into U.S. from Mexico with marijuana in the car hidden, which he did not know what was in the trunk though he knew that there was some kind of void in the trunk.
(1) The trial judge instructed the jury that it may convict if the government had proved that D’s lack of knowledge of the contents of the trunk was solely and entirely a result of his having made a conscious decision to disregard the nature of that which was in the vehicle, with a conscious purpose to avoid learning the truth. 

(2) Holding- the jury instruction as to D’s willful refusal to ascertain for certain that which he suspected (the presence of the marijuana) was a correct statement of the willful blindness doctrine. Holding that this term introduced a requirement of positive knowledge would make deliberate ignorance a defense. 
(a) Rosenberg view?- The instruction allowed a person who could be innocent to be charged and found guilty without looking at the circumstances; allowed conviction under statute requiring knowing, thus turning it into a strict liability situation (worst) or negligence (best)

(3) Kennedy Dissent- this instruction did not meet the MPC requirements, principally because it may have confused the jury into thinking that D could be convicted if he actually believed that there was no marijuana, if his belief was unreasonable. It was not enough for the dissent that the D was ignorant or not actually aware, because to him this meant no knowledge required by statute. Majority opinion deficient because
(a) Doesn’t explain that D must be aware of the high probability that drug was there

(b) If D actually believed no drug in car, he can’t be convicted

(c) Allows D to be convicted if he was truly ignorant no matter how unreasonably can’t be a basis for conviction
(d) Kennedy says no negligence standard when knowledge is required. 

(4) Willful blindness is used not just in drug cases but also in cases involving theft, securities fraud, environmental pollution, and a wide variety of other common law and regulatory offenses. 

(5) Knowing was required by statute (high probability)- subjective state of mind

(6) 5th and 7th Circuits reinforce vigorous approach- shouldn’t  be given to jury unless knowledge of circumstances is indicated and conduct was contrived to avoid learning the truth. 

iii) Some courts hold that willful blindness instructions, even if properly formulated, should not be given to the jury unless the evidence establishes both that the D was subjectively aware of a high probability of illegal conduct, and that the D purposefully contrived to avoid learning of the illegal conduct. 

(1) U.S. v. Giovannetti- The court overturned a conviction on the ostrich instruction because the D failed to display curiosity, but he did nothing to prevent the truth from being communicated to him- he did not act to avoid learning the truth. 
(a) Court says to uphold the ostrich instruction unless there is deliberate ignorance or a high probability of existance of fact

(b) No evidence of failure of awareness. 

(2) Luban- The focus in a willful ignorance case is on whether the actor deliberately avoided guilty knowledge. The inquiry is about whatever steps the actor took toward no knowledge prior to the misdeed- the fox. The focus of the MPC is on how certain the actor is about a fact. The inquiry is about the actor’s subjective state at the moment of the misdeed. 

7) Mistake of Fact- Frequently, the D’s mistake will simply prevent the requisite mental state from existing at all, and the case should be disposed of on this ground. 
i) Courts insist on calling mistake of fact a defense but it is not- it simple means mens rea is not present for that act. MPC position on ignorance- not a defense if D had mens rea for a lesser offense and higher one results, but reduced to lesser crime unless mistake itself is negligent or reckless. 

ii) 2.04(1) Ignorance or mistake as to matter of fact or law is a defense if: the ignorance or mistake negatives the purpose, knowledge, belief, recklessness or negligence required to establish a material element of the offense; or the law provides that the state of mind established by such ignorance or mistake constitutes a defense. (2) Although ignorance or mistake would otherwise afford a defense to the offense charged, the defense is not available if the D would be guilty of another offense had the situation been as he supposed. In such case, however, the ignorance or mistake of the D shall reduce the grade and degree of the offense of which he may be convicted to those of the offense of which he would be guilty had the situation been as he supposed. 

iii) States have given effect to the MPC’s view of mistake, but some have departed from it, like Pennsylvania, which says that mistake of fact is a defense when it negatives the intent, knowledge, belief, recklessness, or negligence required by the offense, but only if the mistake is one for which there is a reasonable explanation or excuse. 

iv) Courts have traditionally limited how the D can use his mistake in three ways

(1) By holding that the mental state required for the crime is a very general, rather than specific one

(2) By holding that a mistake is never a defense unless it is reasonable

(3) By holding that a mistake of law can never be a defense

v) One way that the courts have been able to hold that the most general type of culpable intent suffices, and that the D’s mistake does not negate the broad culpable intent is by application of the doctrine that the requisite general mental state exists if, under the facts as the D believed them to be, his conduct and intent would have been either criminal or immoral.

(1) Regina v. Prince- D convicted of taking an unmarried girl under 16 away from the possession of her father under statute 24 and 25, Vict., c. 100, §55. The girl told him that she was 18 and the D honestly believed the statement and his belief was reasonable. 

(a) Bramwell- mens rea not ingredient, nor read into statute- reason being that forbidden act is the taking which runs the risk of her being under 16 (purely attendant circumstances also a material element, therefore no mens rea requirement for element of age) Age is what strict liability is imposed for

(i) Court requires the conscious awareness as to element of consent to take from parents- knowledge is read into it. 

(b) Holding- Even had the facts been as D thought they were, he would still be guilty of the moral wrong of taking a girl out of her parent’s possession. Accordingly, D was held to have the culpable mental state. But if D’s mistake had been that he erroneously thought that her father had consented, this would be a defense since, had his understanding been correct, he would have committed no moral wrong. This is imposition of criminal liability for an act which is morally wrong.
(c) Brett (not dissent) says a defense of mistake rests ultimately on the D’s being able to say that he has observed the community ethic, and this Prince could not do. However, most academics do not agree with Professor Brett, like Hughes who says that there is often no clear community judgment about the wrongfulness of a particular act. He also says that in light of the disagreement over changing moral and social norms, it remits too much discretion to the judge and fails to give adequate guidelines to the public. 
(d) Brett dissent argued that the “look at the facts as the D assumed them to be” rationale should only be applied where, on the facts as supposed by D, his conduct would have been a lesser crime, not merely a moral crime. Here, Brett thought that according to the D he was committing no crime at all because he reasonably believed she was over 16. This means Brett wants to read a mens rea requirement into the statute with respect to the age.

(i) Cunningham and Faulkner do not fit with Brett’s dissent- he says you are guilty of the underlying act then you are guilty of all; C/F said that you must find mens rea for each crime and a different mens rea amount of blame depended on mens rea

(e) Views on upholding liability- read knowledge into statute as to 1 requirement is a policy decision

(i) D made a mistake as to the attendant circumstances (age)- mistake is not a defense even though no mens rea

(ii) D assumes the risk (takes her and she might be underage); if he had consent, no risk to run; if conduct immoral but not illegal- run the risk.

(f) Dan-Cohen says statutes like this may be taken as speaking to two audiences: to the general public, to which it directs a conduct rule, and to legal officials, to which it directs a decision rule 

(i) In U.S. v. Valencia-Gonzales, the dissent’s view was laid out (as it is in many cases today) when the D was convicted of possessing heroin even though he thought he had cocaine, which carries a lighter sentence. This is prevailing law. 
(2) White v. State- Man leaves his wife while she is pregnant in violation of a law though he does not know that she is pregnant. The court says that a husband abandoning his wife is wrongdoing, and if he does so, he does so at his peril, and if she be in fact pregnant as the time though he not know it, he cannot plead ignorance as a defense.

(3) People v. Olsen- Facts are disputed, but essentially two boys had sex with a 13 year-old thinking she was over 16 years-old. Under section 288, any person who shall willingly and lewdly commit any lewd act with the body of a child under the age of 14 years, shall be guilty of a felony and shall be imprisoned in the state prison for a term of 3, 6, or 8 years. 

(a) The court said that the legislative intent seemed to indicate that an honest and reasonable belief that the victim was 14 or older was not intended as a defense to a section 288 charge. 

(b) The court affirmed the conviction on the grounds of public policy and legislative intent because the purpose of 288 would not be served by recognizing a defense of reasonable mistake of age. 

(c) Under MPC 213.6(1), the defense of reasonable mistake turns on the child’s being below the age of 10, the defense of reasonable mistake is not available; but where it turns on the child’s being below the critical age other than 10, reasonable mistake is an affirmative defense. 

(d) In most jurisdictions, a mistake as to age, even if reasonable, is not a defense to statutory rape. However, some states do allow the defense of reasonable mistake, either by statute or judicial ruling. 

(4) It is widely accepted that a culpable mental state need not be proved as to those elements of a crime, such as jurisdiction or venue, that have no bearing on the harm that the offense seeks to prevent or on the existence of a justification or excuse. While state jurisdictional requirements are largely based on the locus of the crime, federal crimes often contain jurisdictional elements relating to the method used to commit the crime or the identity of the victim.
(5) That jurisdictional elements do not require any culpable mental state is universally accepted, but controversies can arise over whether an element that serves jurisdictional purposes also serves purposes that require it is to be treated as a material element. 

(a) Ex- U.S. v. Feola- 18 USC §111- prohibits assaults on a federal officer who are performing their duties- if a person assaults an undercover agent, the SC has held that the federal officer element of the offense is jurisdictional only, and thus a mistaken belief that the victim was a fellow criminal is no defense. All the statute requires is an intent to assault, not an intent to assault a federal officer. SC thinks it would hinder the purpose of the law to allow mistake defense. 
(i) Dissent- Stewart said that where the assailant reasonably thought his victim a common citizen, aggravation is simply out-of-place and the case should be tried in the appropriate jurisdiction under general law of assault, as are unknowing assaults on state officers. He thinks the purpose of the statute is to deter, thus concluding that no deterrence is had when the D doesn’t know what he is doing is wrong. 
(ii) Jurisdictional- relates to prohibited conduct of crime- look to purpose of statute. 

b) Strict Liability- 
i) The constitutionality of such strict-liability statutes, particularly ones which impose substantial criminal penalties such as imprisonment, has often been attacked by Ds, usually on the grounds that conviction without a showing of culpable intent violates the due process clause of the 5th and 14th amendments. But such an argument has never actually succeeded. 

(1) Strict liability reasoning- 

(a) Where difficulty of proving mens rea outweighs societal harm

(b) Appropriate for petty offenses, regulatory offenses

(c) Where legislative intent specifies

(d) Ample opportunity of D to determine unlawfulness of conduct

(2) In U.S. v. Balint, the SC upheld a federal statute making it a crime to sell certain drugs including opium, without a written order on a form printed by the Commissioner of Internal Revenue. The state may in the maintenance of public policy provide, as to certain acts, that he who shall do them at his peril and will not be heard to plead in defense of good faith or ignorance. 

(a) Court said with respect to certain kinds of defenses, mens rea may be dispensed with under certain circumstances. 

(b) Pubic safety is said to be more important and legislative intent must be examined. 

(c) Every person in the business has to be aware of the statutory requirements- when to discard mens rea? 

(i) For public safety

(ii) Difficulty of determining mens rea

(iii) Harm to pubic is high

(3) Statutory rape- strict liability limits the prosecution’s burden- can be convicted with or without knowledge of girls age; also bigamy (doesn’t matter if you thought your wife was dead or thought you were divorced). 
(4) Absent any mens rea language in a statute, MPC requires at the least “recklessly”- general rule of statutory construction. 

(5) The legislature seldom makes it clear that strict liability is to be imposed. Instead, statutes typically omit any particular mental requirement. Since many statutes (particularly old ones) fail to specify a mental state even where some mens rea requirement is intended, the courts are often faced with a difficult problem of statutory interpretation: did the legislature intend to impose strict liability, or did it simply omit an intended mental requirement?

(6) In deciding what the legislature intended, courts often rely upon factors listed by the SC in Morisette v. U.S. There the court stated that public welfare offenses (as the less serious strict-liability offenses are often labeled) are generally characterized by the following factors-

(a) The violation is in nature of neglect or inaction, rather than positive aggression

(b) There is no direct injury to person or property, but imply a danger of such, and it is this danger that the statute seeks to curtail

(c) The penalty prescribed is small, and 
(d) Conviction does no grave damage to the D’s reputation. 

(7) Another important factor is that where the statute is more or less a codification of a common law crime, it is much less likely to be held to be a strict-liability offense than where the statute has brought into being a whole new kind of offense not known to the common law. This factor was, in fact, the deciding one in Morissette-

(a) D enters an air force bombing range, and takes used bomb castings that have been lying around for years rusting away. He sells them as junk for an $84 profit. He is tried and convicted for knowingly converting government property. He defends on the grounds that he honestly believed that the castings had been abandoned, and the he was not violating the government’s rights by taking them.

(b) Holding- The statute in question was not a strict-liability one, and required the prosecution to show an intent to steal (which apparently, according to the Court, was negated by D’s belief that the property had been abandoned.) The statute was merely a codification of the common-law crime of larceny; therefore, the fact that Congress did not specify a requirement of intent to steal does not warrant the assumption that strict liability was intended, since the intent to steal has always been an element of common-law larceny. 

(c) The “knowingly” in that statute dealt with conceptual matters rather than evidentiary matters. 

(d) Not a clear line between regulatory and true crimes; problem with the statute is construction.

(e) Jackson alludes to the fact that if no mens rea intended, then the statute would be unconstitutional- but he doesn’t exactly say that it would be unconstitutional to eliminate mens rea from traditional rather than regulatory crimes. 

(8) There are two distinct categories of crimes-

(a) Intentional common law crimes where the presumption is that criminal intent should be required for traditional crimes

(b) Regulatory or public welfare offenses where the presumption is that criminal intent should not be required. Difference here is that the underlying act is not something you want to deter (like making and labeling drugs). 

(i) Reasoning behind strict liability here?

1. Prosecutor can be trusted to prosecute only the most egregious cases

2. Argue that juries will convict only when they see moral culpability

3. More effective deterrent- D will exercise extreme care (but hard to reconcile with principles of fault.)

(9) If the statute is complex, easy to violate innocently, and/or imposes a stiff penalty for its violation, the court is likely to read in a mens rea requirement, and thus to refuse to treat the statute as imposing strict liability. 

(a) In Staples v. U.S., a federal statute, the National Firearms Act, makes it a crime to possess a machine gun without proper registration. The Act defined machine gun to include any weapon which shoots or can be readily restored to shoot, automatically more than one shot, without manual reloading, by a single function of the trigger. D is found in possession of an AR-15 rifle, which is a semi-automatic weapon that can be modified to fire as an automatic one. D is charged with unlawful possession of an unregistered weapon; at trial, he argues that he did not know of the gun’s automatic firing capability, and that his ignorance should shield him from any criminal liability under the statute. 
(i) Freed-  possession is legal- underlying conduct not itself criminal (grenade case)

(ii) DP balancing test- personal liberty intrusion v. public interest (factor in other reasonable alternatives)

(b) Holding- Although Congress was silent as to any mens rea requirement, one must be inferred, since the penalty for failure to comply with the statute is so severe. In a system that generally requires a vicious will to establish a crime, imposing severe punishments for offenses that require no mens rea would seem incongruous. In such a case, the usual presumption that a D must know the facts that make his conduct illegal should apply. 

(c) Dissent- Said that the weapon in Staples was a particularly dangerous one, making it reasonable to hold D accountable for failure to register it. According to the dissent, the absence of an express knowledge in the statute suggests that Congress did not intend to require proof that the D knew all of the facts that made his conduct illegal. 
(d) There is no current statement of the limits- thus, you can’t presume all the facts to establish guilt. 

(e) Rosenberg thinks taking away mens rea is equivalent to taking away the moral force of the law. 

(10) The MPC provides that if strict liability is imposed as to any material element of an offense, the offense can only be a violation punishable by fine or forfeiture under § 2.05. A violation, under the Code, is a minor offense that does not constitute a crime, and that may be punished only be fine or forfeiture (§1.04)5). The commentary to the Code explains this position by stating the liability involved in conviction are indefensible in principle, unless reduced in terms that insulate conviction from the type of moral condemnation that is and ought to be implicit when a sentence of probation or imprisonment may be imposed. In the absence of minimal culpability, the law has neither a deterrent nor a corrective nor an incapacitative function to perform.

(a) The MPC also would impose the rule reducing all strict-liability offenses to violations even where the relevant statute or regulation is outside of the Code. As to such non-Code statutes, the Code provides that these will be deemed to impose strict liability only insofar as a legislative purpose to impose strict liability plainly appears. 

(b) Examples- mislabeling of drugs, pollution, and the concealment of a dangerous weapon while boarding an aircraft. 

(11) U.S. v. X-Citement Video- The SC said that Morissette, reinforced by Staples, instructs that the presumption in favor of a scienter requirement should apply to each of the statutory elements that criminalize otherwise innocent conduct. Thus, knowledge of every material element, including status of the girl as a minor, must be proved. 
c) Vicarious Liability- it is accurate to say that it is the requirement of an act that has been dispensed with, not the requirement of a wrongful intent. 

i) State v. Guminga- Undercover operation led to the arrest of a waitress and the imposition of criminal liability on a restaurant owner whose waitress served alcohol to a minor under §340.941. The SC found that criminal penalties based on vicarious liability (the requirement has been dispensed with, not the requirement of the wrongful intent) under the Minn. Statute are a violation of substantive due process and that only civil penalties would be constitutional (they used rational relationship scrutiny).
(1) Courts generally uphold convictions of employers for the illegal conduct of their employees even in the absence of evidence of employer fault. However, the exceptions include (because of constitutionality problems) 
(a) D has no control over the offender

(b) If D has been sentenced to imprisonment

(2) But see State v. Beaudry- D tavern owners were convicted by vicarious liability and the court upheld the conviction, even though the statute authorized a 90-day penalty while all that was imposed was a 200 fine. 

(3) The court has also held that any attempt to impose such liability on parents simply because they occupy the status of parents, without more, offends the due process clause of the state constitution. The court invalidated all criminal liability, not just the incarceration. State v. Akers
ii) State v. Baker- Cruse control stuck on D’s car leading the D to speed (outside of his control, so he says.) He contends that while the statute specifically says no intent is necessary for a strict liability crime, he believes at least a voluntary act is necessary and he wants evidence to be introduced to show that the speeding was involuntary. The court on appeal upheld the conviction on the ground that the D assumed the full operation of his motor vehicle and when he did so and activated the cruise control attached to that automobile, he clearly was the agent in causing the act of speeding. 

(1) In dicta, if extraordinary event occurs, D may not be held liable- malfunction of cruise control is not the same.

iii) State v.  Miller- The Oregon SC affirmed a drunk driving conviction of a D who was not permitted to present evidence that unknown to him someone had laced his drink with alcohol. The interesting question is since he didn’t take the alcohol voluntarily, was there actus reus? With no actus reus, you have no control. 

iv) Regina v. City of Sault Ste. Marie- 
(1) Various arguments are advanced in justification of absolute liability in public welfare offenses. 
(a) First, it is argued that the protection of social interests requires a high standard of care and attention on the part of those who follow certain pursuits and such persons are more likely to be stimulated to maintain those standards if they know that ignorance or mistake will not excuse them. 

(b) The second main argument is one based on administrative efficiency considering the difficulty of proving mental culpability and the number of petty cases which come daily before the Courts. 

(c) In short, absolute liability is the most efficient and effective way of ensuring compliance with minor regulatory legislation and the social ends to be achieved are of such importance as to override the unfortunate by-product if punishing those who may be free of moral turpitude. 

(d) It is also urged that slight penalties are usually imposed and that conviction for breach of a public welfare offense does not carry the stigma associated with conviction for a criminal offense. 
(2) Other reasons have been advanced against absolute liability

(a) No evidence that a higher standard of care results from absolute liability. 

(b) It violates fundamental principles of penal liability. 

(3) There is an increasing and impressive stream of authority which holds that where an offense does not require full mens rea, it is nevertheless a good defense for the D to prove that he was not negligent. The doctrine proceeds that the D could have avoided the prima facie offense through the exercise of reasonable care and he is given the opportunity of establishing, if he can, that he did in fact exercise such care. While the prosecution must prove beyond a reasonable doubt that the D committed the prohibited act, the D must only establish on the balance of probabilities that he has a defense of reasonable care. 

(4) Court advocates three categories of intent requirements rather than the traditional two

(a) Offenses in which mens rea, consisting of some positive state of mind such as intent, knowledge, or recklessness, must be proved by the prosecution (traditional criminal offense)
(b) Offenses in which there is no necessity for the prosecution to prove the existance of mens rea; the doing of the prohibited act prima facie imports the offense, leaving it open to the accused to avoid liability by proving that he took all reasonable care (public welfare offense)
(c) Offenses of absolute liability where it is not open to the accused to exculpate himself by showing the he was free of fault. (absolute liability- take into account pattern of legislature, the subject matter of the legislation, the importance of the penalty, and the precision of the language used)
(5) Canada found absolute liability unconstitutional for criminal offenses. The court held that administrative expediency could justify imprisonment for absolute liability only in cases arising out of exceptional conditions, such as natural disasters, the outbreak of war, epidemics, and the like.
v) In Sweet v. Parsley, a farm owner was convicted because her tenants were smoking cannabis on her property and a statute allowed for such conviction in England. The House of Lords reversed, and said she was not concerned in the management of premises used for the purpose of smoking cannabis. The court also said they have to consider whether, in the case of this gravity, the public interest really requires that an innocent person should be prevented from proving his innocence in order that fewer guilty men may escape. 
(1) Our SC has never held that mens rea is constitutionally required, especially with respect to regulatory offenses. However, they do not like dispensing of mens rea for traditional crimes. (Something has to put a criminal on notice that they are committing a crime). 

vi) U.S. v. Kantor- Porn of a minor case; only U.S. court to take the middle approach and find that while no mens rea is required, the D can present evidence as to an affirmative defense that could show he could not have reasonably learned that the minor was under 18. 

vii) Goodhart- He says the future harm that the ten guilty men who have been acquitted may do, either by repeating their own offenses or by encouraging others by showing how easy it is to avoid conviction, far exceeds any injury that the innocent man can suffer by his conviction

viii) Kelman- It is significant that only by constructing the underlying material in the strict-liability situations with a very narrow time frame that the distinction between liability predicated on negligence and strict liability maintains its practical import in many critical situations. This argument might imply that there is no practical difference between strict liability and a negligence standard with an expanded time frame. He basically argues that there are not any innocent people. 
ix) Johnson- The point is that regulatory activities like selling meat or managing a factory are productive activities which the law means to encourage, not discourage, and we should not punish people who have taken all reasonable steps to comply with the law. 

x) Schulhofer- There is some reason to suspect that those who are the most confident of their ability to avoid causing harm may be just the ones who are most likely to be especially careless. If the penalties are serious, those who are careful and make provisions for risks may be the most likely to take the sensible precaution of not engaging in this activity at all. 
xi) Under § 2.05. the method used is not to abrogate strict liability completely, but to provide that when conviction rests upon that basis the grade of the offense is reduced to a violation, which is not a crime and under 1.04(5) and 6.02(4) may result in no sentence other than a fine, or a fine and forfeiture or other authorized civil penalty. 

8) Mistake of Law- In this core “D mistakenly believes that no statute makes his conduct a crime” situation, even a reasonable mistake about the meaning of the statute will not protect D. In other words, so long as the crime is not itself defined in a way that makes D’s guilty knowledge a prerequisite, there is no reasonable mistake exception to the core mistake is no defense rule. To admit the excuse at all would be to encourage ignorance where the lawmaker has determined to make men know and obey. 
a) Exceptions-

i) Where the statute is not published

ii) Where the law punishes an omission (and triggering conduct is not of the type that would alert someone to the legal duty)- Lambert
iii) Statute requires knowledge of the statute

iv) Where the mistake of law negates the mens rea requirement of an element defined in a collateral civil statute

v) Where the mistake of law is the result of reliance on an official interpretation of the law- Albertini, Cox
b) Older cases often imposes the rule that a mistake cannot be a defense unless it was reasonable. But the modern view and MPC view- even an unreasonable mistake will block conviction if the mistake prevented D from having the requisite intent or knowledge. For a statute that requires specific intent (purposefully or knowingly), D can use defense of mistake for reasonable/unreasonable mistake of law and reasonable/unreasonable mistake of fact; if statute requires general intent (recklessly or negligently), defense for reasonable mistake of fact, but not for unreasonable mistake of fact or reasonable/unreasonable mistake of law. 

c) Note- 2.02(4) is used unless a contrary intention is shown or none is listed and then look to (3). SO… when law defining an offense prescribes the kind of culpability that is sufficient for the commission of an offense, without distinguishing among the material elements, such provision shall apply to all the material elements of the offense, unless a contrary purpose plainly appears. If this other purpose appears, go to (3) which says that when the culpability sufficient to establish a material element of an offense is not prescribed by law, such element is established if a person acts purposefully, knowingly, or recklessly (no negligence). 

d) People v. Marrero- A NY statute makes it a crime to possess a pistol without a license. A provision in that criminal statute expressly exempts peace officers, defined in a different statute to include corrections officials of any state correctional facility or of any penal correctional institution. D is a corrections officer at a federal prison, and is charged with carrying an unlicensed pistol. He first defends (successfully in the trial court) on the grounds he is a corrections officer as defined by the statute, but an appeals court rules against him on the issue, holding that the statute applied only to corrections officers at state prisons. D is then tried, and asserts the defense that he reasonably believed that the statute did not apply to him.
i) Concerning conflict between 2.04(1)(A) and 2.02(9)- Collateral civil statute exception- offense must be defined and included in procedure or law itself- no mistake as to actual penal code itself allowed; collateral criminal procedure isn’t a defense if mistake is defined (as here); no defense if not defined at all; had definition been in a civil state, a defense of mistake of law would have been available.
(1) Here, the mistake was as to a criminal procedure law, so they charged the D with notice and no mistake of law is available. (too much like the penal law to avoid- it is just like defining it in the actual statute)

(2) Note- material element is attendant circumstance
ii) Additional facts- the policy of the federal prison at which Marrero worked forbade guards to carry guns either on or off duty; that Marrero has supplied his girlfriend and another companion with guns, even though they clearly has no grounds for believing their possession to be lawful; and that Marrero menacingly reached for his weapon when the police approached him in the Manhattan club. 

iii) Holding- A D’s reasonable mistake that the statute does not apply to his conduct, even if the mistake is reasonable, does not by itself establish a defense. True, NY statutory law gives a defense for a mistaken belief founded upon official statement of the law contained in (a) a statute or other enactment.” However, this language was not meant by the legislature to apply to a misreading of a statute, but only to a correct reading of the statute that turns out to be invalid for some other reason. If D’s “I reasonably misread the statute” defense were accepted, the exception would swallow the rule. Mistakes about the law would be encouraged, rather than respect for and adherence to law.” 
iv) Dissent- Contends that D should be given the benefit of the statutory provision referring to mistaken belief founded upon official statement of law contained in a statute or other enactment

v) The dissent also rejects NY’s acceptance of MPC 2.04(3) (which would provide a limited defense based on a reasonable belief on the part of the D that the law is such that his conduct does not constitute an offense) -A belief that conduct does not legally constitute an offense is a defense to a prosecution for that offense based upon such conduct when (b) he acts in reasonable reliance upon an official statement of the law, afterward determined to be invalid or erroneous, contained in (i) a statute or other enactment. This is because 15.20(2)(a) explicitly omitted that language. 
e) Kahan says that the courts need to make contentious, context-specific judgments about which actors have characters good enough to be excused for their mistakes of law. However, this view gives prosecutors and courts the authority to determine whether the D in the particular case has a good enough character to deserve a mistake of law defense. 

f) Regina v. Smith- D was leaving his apartment when he caused damages to the walls and floorboards of the apartment while trying to remove wiring he had permission to put there. Also, the floorboards and walls that were damages by him. An act made damaging property of another criminal, and he was convicted under an instruction that told the jury that belief by the D that he had the right to do what he did is not a lawful excuse within the meaning of the act… because in law he had no right to do what he did. The court of appeals reversed, saying that no offense was committed under the section if a person destroys or causes damage to property belonging to another if he does so in honest though mistaken belief that the property is his own, and provided that the belief is honestly held it is irrelevant to consider whether or not it is a justifiable belief. 
i) Here, the definition of property is in a civil statute, so a mistake of law was available.
ii) This case is not at odds with the ignorance is no excuse doctrine. The proper arena for the principle that ignorance or mistake of law does not afford an excuse is thus with respect to the particular law that sets forth the definition of the crime in question. It is knowledge of that law that is normally not a part of the crime, and it is ignorance or mistake as to that law that is denied defensive significance by this subsection of the Code and by the traditional common law approach to the issue. 

g) Cheek v. U.S.- Pilot fails to pay taxes on his income because he says he honestly believed that he owed no taxes based on information received by a group that was opposed to taxation. The trial judge instructed the jury that a consistent refusal to acknowledge the law does not constitute a good faith misunderstanding, and that advice that a person is not required to pay taxes is not objectively reasonable and cannot serve as a basis for a good faith misunderstanding defense. 

i) SC said that D’s belief didn’t have to be reasonable. 

ii) Congress has softened the impact of the common-law presumption by making specific intent to violate the law an element of certain federal criminal tax offenses due to the complexity of the tax laws. 

iii) Cheek challenges the ruling that a good faith misunderstanding of the law or a good faith belief that one is not violating the law, if it is to negate willfulness, must be objectively reasonable.

iv) Willfulness, as construed by our prior decisions in criminal tax cases, requires that the government prove that the law imposed a duty on the D, that the D knew of this duty, and that he voluntarily and intentionally violated that duty. 

(1) The court disagreed with the Court of Appeals’ requirement that a claimed good faith belief must be objectively reasonable if it is to be considered as possibly negating the Government’s evidence purporting to show a D’s awareness of the legal duty at issue. 

(2) D’s claim that the income was unconstitutional is different- it does not arise from an innocent mistake but from a full knowledge of the provisions at issue and a studied conclusion, however wrong, that those provisions are invalid and unenforceable. 

v) Holding- The court held that it was therefore not error in this case for the District Judge to instruct the jury not to consider Cheek’s claims that the tax laws were unconstitutional. It was error for the court to instruct the jury that petitioner’s asserted beliefs that wages are not income and that he was not a taxpayer within the meaning of the IRC should not be considered by the jury in determining whether Cheek acted willfully. 

vi) Dissent- holding would require customer to go from grocery to grocery to find the cheapest law

h) 2.04(1)(b)- ignorance of the law is a defense, obviously it must be, when the crime by its terms requires that a person know of the existence of the prohibition- Thus, if the crime is one as to which a showing of intent or knowledge is required, then an unreasonable mistake negating such intent or knowledge will block conviction under MPC. 
i) U.S. v. International Minerals- “knowingly violate” means it is sufficient to prove that the actions it knowingly violated the regulations. 
(1) Different than Liparota- Liparota was a business and they are supposed to read the Code 

ii) Liparota v. U.S.- “knowingly” here means that the prosecution must prove that the D knew of the existence and meaning of the regulation that he violated because to interpret the statute otherwise would be to criminalize a broad range of apparently innocent conduct. 
iii) Ratzlaf v. U.S.- “willfully violating”- Here once again the Court construed willfully to require proof that the D knew of the existence and meaning of the criminal statute he was charged with violating, and once again the court was influenced by wanting to avoid criminalizing otherwise innocent conduct. 
(1) The use of the word willful would probably be interpreted to require knowledge by the D that his act was prohibited by law. 

(2) Middle of the road between International and Liparota- court said innocent people could structure transactions like this- closer to Liparota

iv) Bryan v. U.S.- “willfully” means that the D has to be shown to act with knowledge that his conduct was unlawful, but not that he knew of the existence of the state with which he was charged. Here, unlike Cheek and Razlaf, there was no danger of convicting the innocent because there was adequate evidence that he knew he was dealing in firearms and that his conduct was unlawful. 
i) U.S. v. Albertini- (look to 2.04(3b)- reliance has to be reasonable- play with the facts to create a scenario where it would be reasonable/unreasonableness (decision for jury)- 9th held that there was a good defense as a matter of law- took away from jury)- D engaged in demonstrations on a naval base after he was barred from entering the base. The 9th Circuit reversed his conviction on 1st amendment grounds. Thereafter, he demonstrated several more times and was again prosecuted; certiorari was granted but only after the second round of demonstrations. The SC eventually reversed 9th Circuits’ ruling on 1st amendment grounds; then the government pressed for conviction on the second round of demonstrations and obtained conviction. D appealed, arguing that due process precluded the retroactive application of the SC’s decision. Here, the 9th circuit agreed and reversed his conviction for the second group of demonstrations. 

i) Holding- If the due process clause is to mean anything, it should mean that a person who holds the latest controlling court opinion declaring his activities constitutionally protected should be able to depend on that ruling to protect like activities from criminal conviction until that opinion is reversed, or at least until the SC has granted certiorari. 

ii) There is an exception to the mistake of law doctrine, in circumstances where the mistake results from the D’s reasonable reliance upon an official- but mistaken or later overruled- statement of the law. It would be an act of intolerable injustice to hold criminally liable a person who has engaged in certain conduct in reasonable reliance upon a judicial opinion instructing that such conduct is legal. 
j) Hopkins v. State- It is generally held that advice of counsel, even though followed in good faith, furnishes no excuse to a person for violating the law and cannot be relied upon as a defense in a criminal action (in this case, it was the advice of the attorney general). If accused could be exempted from punishment for crime by reason of the advice of counsel, such advice would become paramount to the law. 

i) What result under the MPC for Hopkins- 2.04(3)(b)(iv)- reasonable reliance can constitute defense but under narrow circumstances. 

k) The defense of official reliance formulated by the MPC has achieved widespread acceptance. In Raley v. Ohio, the doctrine of entrapment by estoppel was formulated, and the SC held it to be a violation of due process to convict a defendant for conduct that governmental representatives had earlier in their official capacity stated was lawful. 

l) There is an exception to the “ignorance of the law is no excuse doctrine” where the duty is unusual- Where the duty is so unusual that the average person could not be expected to know that it existed- Lambert v. California- where the D’s conviction for failing to register as a convicted felon was reversed (normally, there would be no valid excuse- the state has enormous power over the substantive law, and courts had previously upheld other registration/licensing laws; Rosenberg does not like the distinction between passive and active conduct). The court does not require reasonableness; distinguishable from sex offenders. Purpose of statute- police convenience. The Lambert decision is read very narrowly. 
i) Holding- The court held that since there was a complete lack of circumstances that would have made her aware of her duty to register, she should be entitled to assert the defense of ignorance of the registration requirement. The court believed that actual knowledge of the duty to register or proof of the probability of such knowledge and subsequent failure to comply are necessary before a conviction under the ordinance can stand. Due process would be violated otherwise. The SC did not invalidate the law, just the application here. 
ii) Dissent- What the majority court does is draw a constitutional line between a State’s requirement of doing and not-doing. He relies on Balint to say that the emphasis of such regulatory measures is on social betterment rather than punishment, and thus the volumes of cases that do not require notice or knowledge will ultimately prevail on this issue. 
iii) Courts have refused to extend Lambert to affirmative act situations (and thus no defense).

iv) Other Lambert-like examples to compare- 

(1) Private person ships furniture to another city to move there and does not comply with ICC provisions of which he has no knowledge. Trick is to identify the act- is it moving with failure to comply?
(2) Ex-con takes a job as a babysitter in violation of local ordinance- affirmative act with failure, however, babysitting is not regulated so there may be no way for him to know of the ordinance.

(3) Variation on Lambert- she thought she was living outside city limits and knew of the law- mistake of fact- the issue is good faith and reasonableness; she had the opportunity to know what the law meant and in Lambert she did not; here, she conviction would be upheld. 

m) Cox v. Louisiana- (1965)- D convicted for picketing near courthouse; D asked city officials for permission to hold demonstration, then they arrested him for being too near the courthouse. SC reversed because statute was vague and it was like entrapment because the statute called for asking of the officials when in doubt. This meant a violation of DP since this conduct was contemplated by the legislature. 

n) California’s Legislative Committee for revision of the Penal Code- they think exculpation should be made out in all cases where a law-abiding and prudent person would not have learned of the law’s existence. Where the prohibition reaches plainly wrongful conduct, the conduct itself alerts the person to the need for inquiry if there is any doubt. 

i) Introduced controversial subsection (b)(ii) which says the person otherwise diligently pursues all means available to ascertain the meaning and application of the crime to his conduct and honestly and in good faith concludes his conduct is not a crime in circumstances in which a law-abiding and prudent person would also so conclude. 

(1) Ex- Long v. State- where man thinks he has divorced his first wife and marries again. (Delaware case that California committee approves of). 

(2) It cannot be said to encourage ignorance of the law where the defense requires a showing of diligent and exhaustive effort to comprehend the law- also, difficulties of proof are not here substantial since the D is required to show affirmative acts of inquiry addressed to an objective standard. 

(3) German law- if in doing the criminal act the actor fails to understand that he is acting wrongfully, he acts without culpability if he could not avoid making this mistake. 

o) When we don’t allow mistake of fact, we are effectively going back to basics in penalizing only the act and not the culpable mental state- effectively imposing strict liability

p) Note that mistake of fact is more likely allowed than mistake of law.

q) Cultural Defenses- Rex v. Esop- Iraqi sailor commits sodomy in English harbor- criminal in England but not in Iraq. Conviction was upheld despite cultural objection. However, many other cases have upheld customs from other countries committed here that are against American law (4 horrible cases demonstrate that American juries have bought the excuses of the Ds). The justification for such conduct was that it will advance two desirable ends consistent with the broader goals of liberal society and the criminal law- the achievement of individualized justice for the D and a commitment to cultural pluralism. Others say the victims are denied the protection of the criminal laws because their assailants generally go free, either immediately or within a relatively brief period of time. 

9) Proportionality- 
a) The MPC 1.02 includes among the purposes of the definition of crimes the aim to differentiate on reasonable grounds between serious and minor offenses and it includes among the purposes of sentencing provisions the aim to safeguard offenders against excessive, disproportionate or arbitrary punishment.
b) Two Prong Test for Cruel and Unusual Punishment-  

i) If the sentence is contrary to evolving standards of decency that mark the progress of a maturing society

ii) If the sentence offends the dignity of man

c) Bentham- Rule- That the value of punishment must not be less in any case than what is sufficient to outweigh that of the profit (every advantage, real or apparent) of the offense. 

i) Rule III- When two offenses come in competition, the punishment for the greater offence must be sufficient to induce a man to prefer the less. 

ii) Rule IV- The punishment should be adjusted in such manner to each particular offense, that for every part of the mischief there may be a motive to restrain the offender from giving birth to it.(first 4 rules mark limits of the minimum)
iii) Rule V- The punishment ought in no case to be more than what is necessary to bring it into conformity with the rules here given. (the limits upon which a punishment ought not to be increased)

(1) The greatest danger lies in an error on the minimum side, because in this case the punishment is inefficacious- but this error is least likely to occur and easily corrected. An error on the maximum side is that to which the legislators and men in general are naturally inclined- it is on this side that we should take the most precautions. 

iv) Rule VII- That the value of the punishment may outweigh the profit of the offense, it must be increased in point of magnitude, in proportion as it falls short in point of certainty.

v) Rule VIII- Punishment must be further increased in point of magnitude, in proportion as it falls short in points of proximity. (the temptation to offend is present; the punishment is at a distance).

d) Gross- The general principle of proportion between crime and punishment is a principle of just desert that serves as the foundation of every criminal sentence that is justifiable. Any punishment in excess of what is deserved for the criminal conduct is punishment without guilt. 

e) Hart- On a deterrent theory the rationale of the differential severity of punishments is complex. 

i) One crime if unchecked may cause greater harm than another, and hence on general utilitarian grounds greater severity may be used

ii) The temptation to commit one sort of crime may be greater than another and hence a more severe penalty is needed to deter.

iii) The commission of one crime may be a sign of a more dangerous character in the criminal needing longer sentence for incapacitation or reform. 
f) Ewing- We may regard punishment as a kind of language intended to express moral disapproval. The primary object of punishment is to lead both the offender and others to realize the badness of the act punished; but, if great severity is shown, they are much more likely to realize the cruelty of the punishment. 

g) Stephen- If vengeance effects, and ought to affect, the amount of punishment, every circumstance which aggravates or extenuates the wickedness of an act will operate in aggravation or diminution of punishment. 

h) Hart- There are many reasons why we might wish the legal graduation of the seriousness of crimes, expressed in its scales of punishments, not to conflict with common estimates of their comparative wickedness. 

i) Harmelin v. Michigan- D convicted of possessing mass quantity of cocaine and sentenced to a mandatory term of life in prison without possibility of parole. D claims that his sentence is unconstitutionally disproportionate to the crime he committed. 
i) Does it meet evolving standards of decency?

ii) Does it accord with the dignity of man?

iii) The court chooses to overrule its prior decision in Solem v. Helm that a life imprisonment sentence was disproportionate to the crime of numerous successive offenses under the 8th amendment applied to states under the 14th. The court now concludes that the examination in Solem was simply wrong and the 8th amendment contains no proportionality guarantee. For the real-world enterprise, the standards seem so inadequate that the proportionality principle becomes an invitation to imposition of subjective values. 

(1) Scalia majority says that the 8th amendment did not contain proportionality principles and that Solem was too subjective and was only applicable to death penalty cases.

iv) Rummel, another case mentioned by the court, involved the court refusing to strike down a sentence of life imprisonment, without possibility of parol, for recidivism based on three underlying felonies. 

v) Three factors Solem found relevant to proportionality determination (this test is no longer used)
(1) The inherent gravity of the offense- difficult to determine
(2) The sentences imposed by similarly grave offenses in the same jurisdiction- can’t compare if there is no objective standard of gravity
(3) Sentences imposed for the same crime in other jurisdictions- no conceivable relevance to the 8th amendment

vi) Can Rummel and Solem be reconciled? (court doesn’t do it)

vii) Kennedy concurrence- stare decisis counsels our adherence to the narrow proportionality principle that has existed in our 8th amendment jurisprudence for 80 years. Although past decisions have not been clear or consistent, they can be reconciled. He quoted that reviewing courts should grant substantial deference to the broad authority that legislatures necessarily possess in determining the types and limits of punishments for crimes. The primacy of the legislature, the variety of legitimate penological schemes, the nature of our federal system, and the requirement that proportionality review be guided by objective factors- inform the final principle- the 8th amendment does not require strict proportionality between crime and sentence; rather, it forbids only extreme sentences that are grossly disproportionate to the crime. Concurrence also says that this is a different and more violent crime from the one in Solem- there is no gross disproportionality here because Michigan had a compelling interest in keeping this mass quantity of drugs off its streets. 
(1) Thus, the 8th amendment did contain proportionality principles even in non-death penalty cases, but it was very narrow. Kennedy says Rummel is still good law. 

viii) White Dissent- Application of Solem’s proportionality analysis leaves no doubt that the Michigan statute violates the 8th Amendment’s prohibition against cruel and unusual punishment. White probably would not have dissented if D had been a repeat offender. 
(1) Many later cases have interpreted Harmelin as preserving the proportionality requirement advocated by Kennedy’s concurrence. 

ix) Later, in People v. Bullock, the Michigan SC held that under the Michigan constitution, the courts must apply a three-prong test, identical to that advanced in Solem, to determine whether a punishment is cruel or unusual. This court found the life sentence for cocaine possession statute unconstitutional under the proportionality analysis. 

(1) A number of state constitutions expressly require that all penalties shall be proportioned to the nature of the offense
x) Mitigating Factors

(1) All mitigating factors must get to the jury for sentencing

(2) Solem—proportionality guarantee in 8th amendment

(3) Harmlin—There is no proportionality in the 8th argument, therefore it is not unconstitutional to not look at mitigating factors.  The 8th includes a small grossly proportional guarantee

(4) Rummel—there is a proportionality rule, but a three-strikes law is not per se unconstitutional

xi) Theories for proportionality—Harmlin (p.283)

(1) Legislature, not courts, should decide level of punishment (separation of powers)

(2) 8th amendment does not mandate any one penal methodology—it is open to interpretation

(3) Divergences of punishment theories are inevitable when there is a federal/state dual sovereign

(4) Proportionality review should be guided by objective factors, not subjective

xii) Robinson v. Cal- Being addicted to use of drugs carries a 90 day sentence; overruled as excessive based on the 8th amendment- court said this amendment applies to disproportionate and cruel and unusual punishment. Note then that particularized consideration is only available in death penalty cases. Also- a D may not be convicted for merely having a certain status or condition, rather than committing an act. 
(1) Cruel and unusual punishment used to be used to establish criminality, but now the court takes a two prong approach- look to whether it is grossly disproportionate, and if it is, send back for another sentencing (no new trial). 

(a) Evolving standards of decency of maturing society

(b) Accord with dignity of man

(2) Robinson proves that it is unconstitutional to punish status as a disease, but see Powell (court said D could be punished for crime of drunkenness)
j) Death Penalty cases require admission of all mitigating factors which must get to the jury, although in reality they often do not get to the jury. The approach to death penalties cases is very individualized. 

10) Legality- to give fair warning of the nature of the conduct declared to constitute an offense. Principles- that judges should not create new crimes, that the criminal law may operate only prospectively, that crimes must be defined with sufficient precision to serve as a guide to lawful conduct and to confine the discretion of police and prosecutors.
a) Policy-

i) Fair notice so that D may avoid prohibited behavior

ii) Prevent arbitrary/discriminatory enforcement of laws

b) Must balance the vague statute that leaves no loopholes with specific statute without loopholes

c) In Shaw v. Director of Public Prosecutions, (English case) the D was convicted of conspiracy to corrupt public morals by collaborating with prostitutes for the publication of a Ladies’ Directory, containing the names, addresses, and telephone numbers of prostitutes with photos of nude female figures, and in some cases details which conveyed to readers a willingness to indulge not only in ordinary sexual intercourse but also in various perverse practices.  The court held that the conviction could stand, regardless of whether a substantive, non-conspiratorial, crime would have been committed by similar conduct. The court left open the question of whether such conduct, if pursued by an individual alone, could or should be made criminal as a common law crime. 

i) Simonds- The court said that there are no doubts that there remains in the courts of law a residual power to enforce the supreme and fundamental purpose of the law, to conserve not only the safety and order but also the moral welfare of the state. No one can foresee every way in which the wickedness of man may disrupt the order of society. 
ii) Morris- Even if accepted public standards may to some extent vary from generation to generation, current standards are in keeping of juries, who can be trusted to maintain the corporate good sense of the community and to discern attacks upon values that must be preserved. 

iii) Reid- The power to create new offenses would leave it to the judges to declare new crimes and enable them to hold anything which they considered prejudicial to the community to be a misdemeanor. Also, it has always been thought to be of primary importance that our law and particularly our criminal law, should be certain. 

iv) Two ways to look at the holding

(1) Courts in England have power to make immoral acts criminal- power to create new common law offenses. 

(2) Courts can make such immoral acts covered under umbrella of conspiracy even though these acts have never been criminal in the past- this would make the conspiracy statute a general public mischief statute and make new purposes for the conspiracy law (rather than expressly creating new common law offenses). 

v) A comparison of this approach can be made to the Soviet Code, which says if the Code has not made provision for any act which is socially dangerous, it is to be dealt with on the basis, and as carrying the same degree of responsibility, as the offenses which it most expressly resembles. 

vi) Note that Shaw is not a typical vagueness case because it violates EVERY principle of legality. Nonetheless, the House of Lords reaffirmed the holding in 1973, saying that the courts can create new crimes under conspiracy statute. 

d) The doctrine of the common law, under which acts are made criminal if the court regards them as directly tending to injure the public to such an extent as to require the state to punish the wrongdoer, even in the absence of an explicit statutory prohibition, was once recognized in many jurisdictions. 

i) Example- Commonwealth v. Mochan- this doctrine was successfully invoked to punish the maker of obscene telephone calls. 

ii) The effect of extensive penal code revisions in the U.S. has been to eliminate common law crimes in the large majority of jurisdictions, but there are those that still retain it (like Florida)- these states might require a cutoff date in which the conduct must have been a crime prior to say, 1775. 

(1) Texas PC 1.03 rejects the use of common law crimes and makes every offense statutory.  

iii) The cognate doctrine that criminalizes a conspiracy to commit acts against the public interest has also been rejected in many jurisdictions. At all events, the Shaw case represents an extreme instance of the abandonment of the principle of legality. Almost every precept associated with that principle is violated- that judges should not create new crimes, that the criminal law may operate only prospectively, that crimes must be defined with sufficient precision to serve as a guide to lawful conduct and to confine the discretion of police and prosecutors. 

e) Everyone would agree that a baby that has been born is a human being, whose killing can give rise to a murder prosecution. But it is not clear whether a life exists prior to the moment of birth. If the birth process has begun, but not yet finished, most courts would probably regard the baby as being alive for purposes of homicide prosecution. But where the birth process has not even begun, the courts are reluctant to consider the fetus a human being for homicide purposes. Thus in the well-known case of Keeler v. Superior Court, D learned that his estranged wife was pregnant by another man, accosted her, and said I’m going to stomp it out of you and shoved a knee into her abdomen. The baby was delivered still born, with a severely fractured skull. Medical evidence indicated that at the time of D’s attack, the fetus was viable- it would have had a 75%-96% chance of survival. 

i) Holding- The Cal. SC held that despite the fetus’ viability, it was not a human being as that term was used in the state homicide statute. The court stated that when the legislature passed the statute, it did not intend to encompass the crime of feticide within the ambit of homicide. To bring the death of a fetus, even a viable one, within the homicide statute would also in the court’s view, violate due process, in that there would not have been fair warning of the act which is made punishable as a crime. 
ii) Penal Code section 187 provides that murder is the unlawful killing of a human being, with malice aforethought. The court began by inquiring into the intent of the Legislature in 1850 when it first defined murder as the unlawful and malicious killing of a human being- concluded that this meant a person born alive. 

iii) Reasons against allowing murder to cover this situation

(1) No common law crimes in California

(2) A construction of the murder statute could operate only prospectively, and thus could not in any event reach the conduct of petitioner. (there must be fair notice or warning)- this is a due process violation

(3) The fundamental principle that the required criminal law must have existed when the conduct in issue occurred must apply to bar retroactive criminal conduct emanating from courts as well as from legislatures. 

iv) Bouie v. Columbia- (has limited applicability) Black sit-in case with no notice of “whites only” posted. The South Carolina SC construed the statute to prohibit not only the act of entering after notice not to do so but also the wholly different act of remaining on the property after receiving notice to leave. The SC reversed, holding that the South Carolina’s court ruling was unforeseeable and when an unforeseeable state court construction of a criminal statute is applied retroactively to subject a person to criminal liability for past conduct, the effect is to deprive him of due process of the law in the sense of fair warning that his contemplated conduct constitutes a crime. 

(1) Bouie distinguished from Keeler- In Bouie, there was not an inherently immoral act and the trespass statute was narrow and imprecise, while Keeler would have recognized a huge broadening of statute while it considered what a human being was. 

v) Dissent- in so holding, the majority ignores significant common law precedents, frustrates the express intent of the legislature, and defies reason, logic, and common sense. Dissent calls for a test of determining if the person would have survived prior to the D’s acts. Also, the D had adequate notice that his act could constitute homicide. 
vi) Most states have agreed with California, that the killing of a fetus (even a viable one) should not be considered to fall within the state’s general murder statute. But at least two states have reached the opposite conclusion that the general murder statute does cover the killing of a viable fetus- Commonwealth v. Cass and State v. Horne.
vii) Statute passed by Congress now gives a separate identity to fetuses, but this worries pro-choicers who fear abolition of abortion. 

viii) Note that while feticide was a crime in California, the state wanted to challenge with regard to the murder statute. Likewise, the D requested a writ of prohibition which was granted and which might (and did) allow him the challenge the murder charge and thus give him the possibility of pleading down the aggravated assault charge. 

f) State v. Miranda- D lived with a mother and child, and the mother was abusing the child. The SC said that since the D had assumed a familial relationship with the mother and children he had a common law duty to protect the baby and to prevent further harm, and that by breaching that duty he could be found guilty of assault in violation of § 53a-59(a). The case went back to the Appellate Court to consider the due process challenge to convicting the defendant of the Supreme Court’s controversial interpretation of the statute. The appellate court concluded that no person of ordinary intelligence in the D’s place would have had fair notice under that the statute imposed a duty on him to protect the baby from abuse, to secure medical help for her or to report the abuse to the authorities. 
g) Nash v. U.S.- The SC upheld a conviction for unduly obstructing trade in violation of the Sherman Anti-Trust Act over the objection that the crime contained in its definition an element of degree as to which estimates may differ, with the result that a man might find himself in prison because his honest judgment did not anticipate that of a jury of less competent men. 
i) Just because the term doesn’t precisely define where the line is, does not mean that D is unaware of what conduct is prohibited. Once D approaches the line, D runs the risk of committing a crime. 

h) U.S. v. Ragen- The mere fact that a penal statute is so framed as to require a jury upon occasion to determine a question of reasonableness is not sufficient to make it too vague to afford a practical guide to permissible conduct. 

i) Lord Simon said there are many situations where it can not be said with certainty whether an offense has been committed and those who choose to sail as close as possible to the wind inevitably run some risk. 

i) City of Chicago v. Morales- This case shows the difficulties of drafting an appropriate statute- (not too under- or over- inclusive.) Statute in Chicago made it criminal for street gang members to loiter with one another or with other persons in any public place (over-inclusive). Purposes of the legislation include discouraging high murder rate and other violent and drug-related crimes (because gang activity was largely responsible for the high murder rate), disrupt gang control over identifiable areas, criminalize activity that would not constitute an offense punishable under existing laws, and encourage the safety of streets.
i) Called a loitering  statute, in that it allows police to intervene before sufficient attempt statute would have been satisfied- its like pre-attempt because 4th amendment requires probable cause or reasonable suspicion, and presumably neither of these would be present in the situation the Legislature wants to prohibit. 
ii) 4 requirements- if any person, whether a gang member or not, disobeys the officer’s order, that person is guilty of violating the ordinance. 

(1) Officer must believe at least two are gang members

(2) Persons must be loitering

(3) Officer must order all of the persons to disperse

(4) A person must disobey the officer’s order. 

iii) The Illinois SC held that the gang loitering ordinance violates due process of law in that it is impermissibly vague on its face and an arbitrary restriction on personal liberties (also gave police too much discretion). SC affirms on the ground that uncertainty about the scope of that additional coverage provides the basis for respondent’s claim that the ordinance is too vague. 

iv) Kolender v. Lawson said that a statute may fail for vagueness because it may not provide the kind of notice that will enable ordinary people to understand what conduct it prohibits, and it may authorize and even encourage arbitrary and discriminatory enforcement. The broad sweep of an ordinance can also violate the requirement that a legislature establish guidelines to govern law enforcement. There, the SC held void for vagueness a California statute that required persons who loiter or wander on the streets to provide a credible and reliable identification and to account for their presence, when required to do so by a police officer under circumstances that indicate to a reasonable man that the public safety demands such identification.
v) Notice- It is difficult to imagine how any citizen of the city standing in a public place with a group of people would know if he or she had an apparent purpose- the vagueness that dooms this ordinance is not the product of uncertainty about the normal meaning of loitering, but rather about what loitering is covered by the ordinance and what is not. 

(1) Note- the constitution does not permit a legislature to set a net large enough to catch all possible offenders, and leave it to the court to step inside and say who could be rightfully detained and who should be set aside at large- U.S. v. Reese.

vi) The statute provides absolute discretion to police officers to determine what activities constitute loitering. 
vii) What about argument that sanction not imposed unless dispersal order is refused? If the loiterer is in fact harmless and innocent, the dispersal order itself is an unjustified impairment of liberty. Such an order cannot retroactively give adequate notice of the boundary between the permissible and the impermissible applications of the law. 

viii) Holding- The Illinois SC correctly concluded that the ordinance does not provide sufficiently specific limits on the enforcement discretion of the police and is unconstitutional due to vagueness and lack of notice. 
ix) O’Connor concurrence- Says the statute could have been constitutional be construing the term loiter more specifically and narrowly. 
x) Thomas Dissent- the court’s conclusion that the ordinance is impermissibly vague because it necessarily entrusts lawmaking to the moment-to-moment judgment of the policeman on his beat cannot be reconciled with common sense, longstanding police practice, or this Court’s 4th amendment jurisprudence. Dissent quotes Kolender and says if any fool would know that a particular category of conduct would be within the reach of the statute, if there is an unmistakable core that a reasonable person would know is forbidden by the law, the enactment is not unconstitutional on its face. 

j) Chapman- (statutes like this fall heavily on minorities) Part of American life is the freedom of people to congregate in public for idle purposes without having to ask permission from the government. Chicago can attack its gang problem without trampling that right. 

k) Papachristou v. City of Jacksonville has long been regarded as the leading case on the constitutionality of vagrancy-type laws. The ordinance in the case was void for vagueness, both in the case that it fails to give a person of ordinary intelligence fair notice that his contemplated conduct is forbidden by the statute, and because it encourages arbitrary and erratic arrests and convictions. 
i) Factors that influence the court’s delegation- too much power to the courts and encourages discriminatory application of the law

ii) Vagrancy- pre-attempt- assumption of future crime is at odds with the constitution; Rosenberg says that it should be a warning- if you can’t find proper words to formulate statutes, that’s a cue that you shouldn’t be messing with that area of law

(1) Brown v. Texas- 1975- Patrol car goes down alley; sees 2 people walking apart in alley; situation looked suspicious and D refused to identify himself; police frisked him (with probable cause) and found nothing- arrested for violating 32.02(A) (refusing to give name and address to officer who has lawfully stopped him (but officer didn’t lawfully stop him)- convicted and appealed to SC
(a) 4th and 5th amendment violations were alleged in the majority of these cases. 
(b) No reasonable suspicion (just because D was in a crime-ridden area is not enough for probable cause)

(c) Brown doesn’t decide if MPC finds loitering statute constitutional.
(2) Hiibel case (in SC right now)- challenges the amount to an illegal search under the 4th amendment and that it compels self-incrimination in violation of the 5th amendment

(a) Rosenberg thinks these will both be losers 

l) MPC 250.6- loitering or prowling- person commits a violation if he prowls or loiters in a place, at a time, or in a manner not usual for law-abiding individuals under circumstances that warrant alarm for the safety of persons or property in the vicinity. (D can prove his reasoning and D’s conduct when approached can be used against him). 

i) The code is narrowly designed to reach only offending conduct. 

ii) It is designed to encompass situations not covered by attempt because under section 5.01 there has been no substantial step in a course of conduct planned to culminate in the commission of a crime.

iii) Different possibilities for the Code content- could be punished as a complete offense, could give rise to police inquiry, could give rise to detention and interrogation, could give rise to police order to “move on” and eliminate the immediate danger, or could give rise to no legal consequence. 

iv) This version of the Code seeks to provide the least objectionable form of the second alternative, that police may inquire and failure to explain oneself satisfactorily would constitute an offense. 

v) Courts have divided on whether the MPC formulation of the crime of loitering meets the constitutional requirements of Papchristou and now Morales. 

vi) MPC seems to give more leeway (discretion) to police officers and persons detained- persons detained can explain their conduct and refusal to answer is not an element of the crime. 
11) Homicide

a) Two questions- Criminality- what distinguishes the criminal behavior from non-criminal behavior? Punishment grading- what factors warrant greater or lesser punishment within the area of behavior defined as criminal? In this chapter we are dealing with grading (or degrees of offenses) more than culpability. 
i) At common law, there were only two types- murder and killing on sudden provocation (this view came to be too simple and the definitions founded upon inadequate grounds); originally, murder meant a secret killing and only gradually, from the 14th century onwards, came to be the name of the worst form of homicide characterized by malice prepense or malice aforethought. 

ii) Distinction between criminal and non-criminal homicide- issues of causation, necessity, self-defense, defense of another, insanity, duress, etc.- what punishment authorized?
iii) Anytime D can be said to have killed a person, you should go through all four types of murder before concluding that no murder has occurred. Examine the possibility that D-

(1) Intended to kill the victim

(2) Intended to inflict serious bodily harm on the victim (MPC rejects this- depraved heart covers)

(3) Knew victim or someone else had a substantial chance of dying, but with reckless indifference or depraved heart ignored the risk

(4) Intended to commit some dangerous felony, not itself a form of homicide and a death resulted. 

b) Basic principles of law of murder in England

i) Homicide is the killing of a human being by a human being; unlawful homicide may be murder, manslaughter, suicide, infanticide; Murder and manslaughter- felonies at common law, not defined by statute; traditional definition or description of murder: unlawful killing with malice aforethought; Manslaughter- unlawful killing without malice aforethought

ii) Malice aforethought means any 1 or more of the following states of mind preceding or coexisting with act or omission by which death caused, may exist where act unpremeditated:

(1) Intention to cause the death of, or grievous bodily harm to, any person, whether such person is actually the person killed or not

(2) Knowledge that the act which causes death will probably cause the death of, or greater bodily harm to, some person, whether such is the person actually killed or not, although such knowledge is accompanied by indifference whether death or greater bodily harm is caused or not, or by a wish that it may not be caused

(3) Intent to cause any felony

(a) In Texas, three ways to fulfill capital murder- 

(i) Felony murder 

(ii) Killing a police officer

(iii) Killing more than one person

(4) (19.03(a)(1))- Intent to oppose by force any officer of justice on way to, in, or returning from execution of duty of arresting, keeping in custody, imprisoning anyone lawfully entitled to arrest, keep in custody, imprison, or duty of keeping peace or dispersing an unlawful assembly, provided offender has notice that person killed is officer. 

c) Accepted propositions- it is murder if
i) One person kills another with intent to do so, without provocation or on slight provocation, although no premeditation in ordinary sense.

ii) Once person is killed by the act intended to kill another

iii) A person is killed by an act intended to kills, although not intended to kill any particular individual (bomb in a crowd)

iv) Death results from an act which is intended to do no more than cause grievous bodily harm.

v) One person kills another by an intentional act which he knows will likely kill or cause great bodily harm, although he may not intend to kill or cause great bodily harm and may be either recklessly indifferent as to results or may even desire no harm be caused by it. 

d) California Penal Code- 

i) Malice; express- when there is manifested a deliberate intention unlawfully to take the life of another; implied- when no considerable provocation appears, or when circumstances show an abandoned and malignant heart

(1) No other mental state need be shown to establish the mental state of malice aforethought

ii) Murder in the first degree- perpetuated by means of destructive device/explosive. Knowing use of ammunition designed primarily to penetrate metal or armor, poison, lying in wait, torture, or by any other kind of willful, deliberate, and premeditated killing or which is committed in perpetuation or attempt to perpetuate arson, rape, robbery, burglary, mayhem, kidnapping, train wrecking, or various forcible sexual acts- punishable by death or imprisonment for life without the possibility of parole or where special circumstances exist- imprisonment for 25 years to life)

(1) No necessity to prove that the D maturely and meaningfully reflected upon the gravity of the act. 

iii) Murder in the second degree- all other kinds of murders are of the second degree (punishable by imprisonment for 15 years to life)

iv) Manslaughter- unlawful killing of a human being without malice

(1) Voluntary- sudden quarrel or heat of passion

(2) Involuntary- in the commission of unlawful act, not amounting to felony; or in commission of lawful act which might produce death, in unlawful manner; or without due caution and circumspection.

(3) Vehicular- driving in commission of unlawful act, not felony and with gross negligence; or driving a vehicle in commission of lawful act which might produce death in unlawful manner with gross negligence; or driving in commission of unlawful act, not felony but without gross negligence; or driving without gross negligence- must be the proximate cause. 

e) Pennsylvania Penal Code-

i) Criminal Homicide- intentionally, knowingly, recklessly, or negligently causing the death of another human being

ii) Murder in the 1st degree- intentional killing (poison, lying in wait, or any other willful deliberate and premeditated killing)

iii) Murder in the 2nd degree- committed while D was engaged as a principle or an accomplice in the perpetuation of a felony (robbery, rape, or deviate sexual intercourse by force or threat of force, arson, burglary, or kidnapping)

iv) Murder in the 3rd degree- all other kinds of murder (felony of the first degree)

v) Voluntary manslaughter- Kills without lawful justification, but acting under sudden and intense passion resulting from serious provocation by individual killed or another who actor endeavors to kill, but negligently/accidentally causes death of individual killed- also where unreasonable belief that killing was justified exists.

vi) Involuntary manslaughter- death caused as direct result of doing of unlawful act in reckless or grossly negligent manner, or doing of lawful act in reckless or grossly negligent manner. 

vii) Suicide- intentionally aiding is a felony of the 2nd degree

f) New York Penal Law- 
i) Homicide- conduct which cause the death of a person

ii) Criminal Negligent Homicide- causes death of another with criminal negligence (like MPC)

iii) Manslaughter in 2nd degree- recklessly causes the death of another or intentionally causes/aids suicide

iv) Manslaughter in the 1st degree- causes death to person or 3rd party with intent to cause serious physical injury to person; with intent to cause death and circumstances are not murder because acts under influence of extreme emotional distress

v) Murder in the 2nd degree- with intent to cause, causes death (affirmative defense of extreme emotional disturbance with reasonable explanation/excuse, reasonableness determined from view of person in D’s situation under circumstances as D believed them to be or D’s conduct consisted of causing/aiding suicide with distress or deception); depraved indifference to life, recklessly engages in conduct which creates a grave risk of death to another and causes death; commits or attempts to commit felony and causes death of someone other than co-participant (affirmative defenses- D didn’t commit homicidal act, wasn’t armed with deadly weapon, had no reasonable ground to believe that any other participant was armed, or that they intended to engage in conduct likely to result in death)

vi) Murder in 1st degree- special circumstances- police officer, employee of state or local corrections institution, or crime committed with D in custody, or after escape. 

vii) MPC definition of murder- §210.1 to §210.4

g) Legislative Grading of Intended Killings

i) Premeditation-deliberation formula

(1) Commonwealth v. Carroll- Pennsylania- Issue was whether the D killed his sleeping wife in first or second degree

(a) Some premeditation is required for 1st degree murder, but no time is too short for necessary premeditation to occur.

(i) See Young v. State- no appreciable space of time between the formulation of the intention to kill and the act of killing was required- premeditation and deliberation may be formed while the killer is pressing the trigger that fired the fatal shot. 

(b) Specific intent to kill which is necessary to constitute murder in 1st degree may be found from D’s words or from attendant circumstances together with all reasonable inferences and may be inferred from the intentional use of a deadly weapon on the vital part of the body of another. 

(c) Whether intention to kill and killing (premeditation and fatal act) were within brief space of time or a long space of time is immaterial if the killing was in fact intentional, willful, deliberate and premeditated- D had urged insufficient time for premeditation, theory, and that a long time is needed for premeditation in a good man

(d) D tried to allege the legal impossibility of premeditation and used expert testimony to prove impulsive homicide; Court says

(i) Don’t have to believe all or any of the testimony of expert witness

(ii) Opinion of expert based on D’s testimony need not be believed because opposed to facts

(iii)  Psychiatrist opinion of D’s impulse or lack of intent or state of mind is entitled to little weight in this class of case, especially when D’s own actions, testimony and confession, and the facts are themselves contrary. 

(e) This decision all but eliminates the distinction between 1st and 2nd degree murder

(f) In O’Searo, the Penn. court went further and said that the requirement of premeditation and deliberation is met whenever there is a conscious intent to bring about death- court saw no reason to differentiate between the degree of culpability on the basis of the elaborateness of the design to kill.  

(g) For Final, first answer essay by saying it depends on the jurisdictions- apply common law and MPC; look to evidentiary standard first, which is the three standards from the Anderson case (WV and Cal approach); then go to the substantive standard and question whether premediation existed- If PA approach, premeditated and intent to kill may co-exist; if WV and Cal approach, preexisting mature reflection of thought

	
	M1
	M2

	PA- collapse M1 and M2
	Intentional
	Reckless

	Cal and West Virginia
	Intent plus reflection
	No refection and reckless


(h) PA approach- 1st degree murder whether or not planning and deliberation occurred- doesn’t select out the worst of the worst- If purpose of separating M1 and M2 is to curb judge’s discretion, the PA

(i) Cal approach- 1st degree murder is intent and reflection and M2 is intentional and reckless

(i) If purpose of separating M1 and M2 is to find the worst killers, then Cal and WV

(ii) Sweden- like Cal- absolute accuracy in determination of guilt
(2) Different approaches

(a) Carroll (PA)- time irrelevant- premediation and intent are required but can be instantaneous. 

(b) Guthrie (West Virginia)-
(i) Substantively, there must be some period of time to account for premeditation

(ii) Evidentiary/Procedural- used to prove substantive

1. Planning

2. Motive or relationship

3. Manner of Killing

(c) Anderson (Cal)- must have a preconceived design to kill- mature thought; time does matter

(d) MPC 210- Criminal homicide if person purposefully, knowingly, recklessly, or negligently causes the death of another human being (premeditation not relevant)
(i) Murder- purposefully, knowingly, recklessly (extreme indifference to human life) felony-murder rule- 210.2(b)- presume extreme indifference to value of human life; Manslaughter- reckless (general) or under influence of EED for which there is an explanation or excuse (210.3(b))(adequacy of provocation- take into account objective/subjective- depends on jurisdiction’s case law interpreting); Negligent homicide- negligently
(3) State v. Guthrie- West Virginia
(a) Trial instructions on murder when given together were wrong and confusing because terms willful, deliberate, and premeditated were equated with mere intent to kill- failure to adequately inform jury of difference between 1st and 2nd degree murder- must be some evidence that D weighed and considered his decision to kill to establish premeditation and deliberation for 1st degree murder

(b) Modifies Schrader definition of premeditation and deliberation- must be some period of time between formulation of intent to kill and actual killing, which indicates killing is by prior calculation and design- must be opportunity for reflection on intention to kill after it is formed- accused must kill purposely after contemplating intent to kill

(i) Schrader instructions- in order to constitute premeditated murder an intent to kill need exist only for an instant; willful, deliberate, and premeditated means that killing must be intentional. 
(c) The Guthrie approach gives meaning to the distinction between first and second degree murder, but raises the question of what kinds of proof of premediation will suffice to permit a jury to find premediation, and how reliable is the premediation as a test for distinguishing the worst form of murder

(4) The two cases (Carroll and Guthrie) show the split in jurisdictions.

(a) Jurisdictions that require proof of actual reflection on the decision to kill have had to consider what kinds of evidence are sufficient to support a first degree murder conviction. 

(b) Guthrie jurisdictions advocate looking to a series of factors, including the relationship of the accused and the victim and its condition at the time of the homicide, whether plan or preparation existed either in terms of the type of weapon utilized or the place where the killing occurred, and the presence of reason or motive to deliberately take a life.

(i) Three categories- Planning activity- facts regarding the D’s behavior prior to the killing which might indicate a design to take life, Prior relationship- facts about the D’s prior relationship or behavior with the victim which might indicate a motive to kill, and Nature and Manner of Killing- evidence regarding the nature or manner of the killing which indicate a deliberate intention to kill according to a preconceived design. People v. Anderson
1. Using the Anderson test, the court in Anderson found no premeditation and thus second degree murder when the D raped a 10 year old girl and stabbed her over 60 times- they said there was no evidence of planning, nothing in the prior relationship, and the manner of killing by multiple random wounds suggested an explosion of violence rather than a preconceived design to kill. 
2. Anderson suggests that what premeditation misses is the moral importance of the motive for the homicide. 
3. Cal. and WV would probably have found no premeditation- multiple wounds would be a mitigating factor. 
(ii) State v. Forrest- D killed his terminally ill father with a gun that he took to the hospital. His conviction for first degree murder was upheld
(c) Following the MPC, some jurisdictions have rejected premeditation and deliberation as the basis for identifying murders that deserve the greatest punishment (like NY)- 
(i) One suspects that most mercy killings are the consequence of long and careful deliberation, but they are not especially appropriate cases for imposition of capital punishment
(ii) Likewise, the suddenness of the killing may simply reveal callousness so complete and depravity so extreme that no hesitation is required.
h) Provocation- under common law, distinction was malice aforethought like Cunningham case; today, heat of passion will negate malice to manslaughter when produced by adequate and reasonable provocation

i) Justifications for provocation- can be excusing (EED caused it- no self control) or justifying (victim deserved it)
(1) Victim is culpable

(2) D is less deserving of punishment

(3) Act is less deterrable 
ii) Girouard v. State- D killed his wife after she provoked him through harsh words
(1) Issue- whether words alone are provocation adequate to justify a conviction of manslaughter rather than one of second degree murder. 
(2) Traditional circumstances of provocation- extreme assault or battery upon the D, mutual combat, D’s illegal arrest, injury or serious abuse of a close relative of the Ds, or sudden discovery of a spouses adultery
(3) For provocation to be adequate, it must be calculated to inflame the passion of a reasonable man and tend to cause him to act for the moment from passion rather than reason. 
(4) Holding- Although Joyce did needlessly provoke him, the provocation was not adequate to mitigate second degree murder to voluntary manslaughter. The court could not in good faith conscience hold that a verbal domestic argument ending in the death of one spouse can result in a conviction of manslaughter. 
iii) Maher v. People- D shoots his wife’s alleged lover; wife and lover in woods and friend tells D that they had intercourse in the woods the day before; court excluded the evidence as a mitigating factor
(1) If the homicide- in the case that death had ensued- would have been manslaughter, then D could not be guilty of the assault with intent to murder, but only of a simple assault and battery. 
(2) The standard for heat of blood seems to be that disturbed or obscured by passion to an extent which might render ordinary men, or fair average disposition, liable to act rashly or without due deliberation or reflection, and from passion, rather that judgment. 
(3) If the act of killing, though intentional, be committed under the influence of passion or in heat of blood, produced by an adequate or reasonable provocation, and before a reasonable time has elapsed for the blood to cool and reason to resume its habitual control, and is the result of the temporary excitement, by which the control of reason was disturbed, rather than of any wickedness of heart or cruelty or recklessness of disposition; then the law out of indulgence to the frailty of human nature, or rather, in recognition of the laws upon which human nature is constituted, very properly regards the offense as of a less heinous character than murder, and gives it the designation of manslaughter. 
(4) Should the evidence go to the jury- when the question arises upon the admission of testimony, and when it is so clear as to admit of no reasonable doubt upon any theory, that the alleged provocation could not have had any tendency to produce such a state of mind, in ordinary men, he may properly exclude the evidence; but if the alleged provocation be such as to admit of any reasonable doubt, whether it might not have had such a tendency, it is much safer, and more in accordance with principle, to let the evidence go to the jury under the proper instructions.  
(5) Question of cooling time- the court says it should be a question for the jury- leave to them to determine whether the time was reasonable under all the circumstances of the particular case. 
(6) Holding- Court reverses conviction and says evidence must be admitted because it could lead a reasonable jury to find provocation. 
(7) Dissent- The provocation must be in the presence of the person committing the homicide- it would be mischievous to let passion engendered by suspicion, or by something someone had heard, enter into and determine the nature of a crime committed while under its influence. The law will not, and should not, permit the lives of the innocent to be exposed with the guilty in this way, as it would do did it not require the cause of provocation to occur in the presence of the person committing the homicide. 
iv) The Girouard and Maher cases represent contrasting approaches to provocation. 
(1) Maher represents the classic case for the provocation doctrine- a concession to the frailty of human nature. (Maher is an example of newer common law, though MPC goes even further)
(a) Provocation as partial excuse- Roston cites MPC- a reasonable person does not kill even when provoked- § 210.3 cmt 5(a)- provocation, in order to be adequate, must be such as might naturally cause a reasonable person in the passion of the moment to lose self control and act on impulse and without reflection- focuses on the degree of passion sufficient to reduce the actor’s ability to control his actions. 
(i) Wechsler- the greater the provocation, measured in that way, the more ground there is for attributing the intensity of the actor’s passions and his lack of self-control on the homicidal occasion to the extraordinary character of the situation in which he was placed rather than to any extraordinary deficiency in his own character. But the slighter the provocation, the more basis there is for ascribing the actor’s act to an extraordinary susceptibility to intense passion. 
(ii) Morse- convict all intentional killers of murder- cheapens both life and our conception of responsibility by maintaining the provocation/passion mitigation. 
(b) Provocation defense rests on justification- 
(i) Ashworth- the claim implicit in partial justification is that an individual is to some extent morally justified in making a punitive return against someone who intentionally causes him serious offense, and that this serves to differentiate someone who is provoked to lose his self-control, and kill from the unprovoked killer. 
(ii) Dressler- it is morally questionable to suggest that there is less societal harm in Victim’s death merely because he acted immorally. 
(iii) Horder- it is largely from a male-centered perspective that the reduction of an intentional killing from murder to manslaughter is capable of being regarded as a compassion to human infirmity
(c) Courts that permit sudden discovery of sexual infidelity to qualify as a potential basis for heat of passion claim nonetheless interpret the boundaries of the category narrowly- Dennis said defense only allowed if the D had suddenly discovered sexual intercourse taking place, not other sorts of sexual intimacy or sexual contact; Turner- manslaughter instructions not required because D and victim were not married, only living together. 
(d) Homosexual advances as prohibited act- some trial judges have allowed Ds to raise a provocation defense in a number of recent cases in which a man killed in response to an unwelcome, though non-violent, homosexual advance- an unwanted sexual advance is a basis for justifiable indignation, that ordinary fallible human beings become so upset that their out of control reaction deserves mitigated punishment; some appellate courts decide the other way
(i) Washington case- D claimed his homosexuality should be let in (killed after being provoked because of his sexuality)
(2) Cooling time- common law view is that too long a lapse of time between the provocation and the act will render the provocation inadequate as a matter of law and therefore deprive the D of the right to a jury instruction on voluntary manslaughter
(a) Bordeaux- D kills mother’s rapist (when the rape occurred 20 years prior). Because the revelation of the rape had occurred much earlier in the day, and because the fatal act was committed well after the beating of White Bear had ended, the court found that there would be no rational basis for the jury to find that Bordeaux killed White Bear in the heat of passion.
(i) The cooling time period can sometimes be surmounted by the argument that an event immediately preceding the homicide had rekindled the earlier provocation- but other courts refuse the rekindling argument- 
1. Gounagias- Sodomy occurred along with repeated ridicule until D kills assaulter 2 weeks later- the legally sufficient provoking event had occurred two weeks prior and the interval was an adequate cooling off period as a matter of law
2.  LeClair- D suspected his wife of cheating, and when he confirmed suspicion, he killed her- court found an adequate cooling off period. 
(ii) Some courts permit the jury to make the judgment whether sufficient cooling time has elapsed. (20 hour lying in wait could still result in a charge of provocation because cooling off period had not lapsed.)
(3) Victims other than the provoker- 
(a) Mauricio- voluntary manslaughter conviction after D mistakenly killed a man who he thought had just thrown him out of a bar (reduced to manslaughter)
(b) Think in terms of purpose of provocation defense- is it designed to afford mitigation for partially justified killing or must it be viewed as a partial excuse. 
(i) TEX penal code- §19.04 requires the provocation be given by the individual killed or another acting with the person killed. 
(ii) As a matter of law should an innocent killing provoked by another not have a provocation defense, or is the fact that the D killed an innocent party a reinforcement of the claim of total loss of control. See Rex and Spurlin- pg. 414
(iii) Roberts- trial court said it is rather difficult to see how a man who excites provocative conduct can in turn rely on it as provocation in the criminal law; appellate reversed, says the that it found it impossible to accept that the mere fact that a D caused a reaction in others, which in turn led him to lose his self-control, should result in the issue of provocation being kept outside a jury’s consideration. 
(4) MPC approach- adopts a method even more flexible than that of the Maher case- (note- under common law, no provocation defense) Angry people like the MPC approach- very liberal; both the common law and the MPC require D’s response be reasonable. 
(a) People v. Casassa- D murdered victim after she spurned him after a few dates. It was several months after the relationship terminated that he killed her out of what he said was extreme emotional disturbance
(i) Trial court found him guilty of 2nd degree murder while looking at the totality of the circumstances to see if it was reasonable that his reason was overcome. 
1. Extreme emotional disturbance was an affirmative defense under NY 125.25(1)(a) of the MPC and places the burden on the D to prove. 
2. Note- heat of passion requires the D’s action be undertaken as a response to some provocation which prevented him from reflecting upon his actions. Patterson explained that EED is not one that is spontaneously undertaken- it may be sufficient that the mental trauma affected  a D’s mind for the substantial period, simmering in unknown subconscious (applicable to a broader range of circumstances)
3. D tries to rely on Patterson, but court says reliance is displaced because it did not hold in Patterson that all mental infirmities not arising to the level of insanity constitute extreme emotional disturbance within the meaning of the statute. 
4. The defense of EED has two components
a. The particular D must have acted under the influence of EED (subjective) and 
b. There must have been a reasonable explanation or excuse for such EED- reasonableness to be determined from the viewpoint of a person in the D’s situation under the circumstances as the D believed them to be- the ultimate test is objective because it must be reasonable
5. Holding- Trial court’s reasoning is correct- found EED under subjective part of test, but then when looking to the reasonable explanation part of the test, the court concluded that the excuse offered by the D was so peculiar to him that it was unworthy of mitigation. 
(b) State v. Elliot- D kills his brother for no apparent reason other than he had been afraid of him for many years. Once proof of subjective EED is given regardless of cause, D can get to the jury even without provocation
(i) Courts get nervous about this approach because there is a lack of boundaries- no framework for jury control. Several states which adopted MPC approach went back to common law 
(ii) Manslaughter conviction upheld because a homicide influenced by EED is not one which is necessarily committed in the hot blood stage, but rather one that was brought about by a significant mental trauma that caused the D to brood for a long period of time and then react violently, seemingly without provocation.
(iii) It has been argued that the MPC’s formulation has aggravated the unfairness to women of the provocation defense by expanding greatly the kinds of frictions in intimate settings that may suffice to establish manslaughter.
(5) Judge and Jury- 
(i) People v. Walker- D killed his drug supplier after argument- murder conviction upheld- 
1. Dissenting judge said that the jury could have reasonable found that the D killed the victim in a burst of anger, and once it is determined that there was evidence of EED, it is for the trier of fact to decide, in light of all the circumstances of the case, whether there exists a reasonable explanation or excuse for the actor’s mental condition. 
(b) So under common law- provocation relevant and must be reasonable- discuss cooling time- under MPC 210.3, use Casassa case and must show reasonableness through objective and subjective analysis- no discussion of provocation.
(6) Reasonable person inquiry- Adequacy of provocation and the degree of self-control
(a) Both MPC and common law require an objective element- his loss of control must in some sense meet some objective standard of reasonableness. 
(b) MPC endorses a formulation that affords flexibility to differentiate in particular cases between those special aspects of the actor’s situation that should be deemed material for purpose of grading and those that should be ignored. The question is whether the actor’s loss of self-control can be understood in terms that would evoke sympathy in the ordinary citizen. 
(c) Camplin- (now seen as too subjective) 15 year old boy kills a man who sodomized and ridiculed him- The court held that the jury should be instructed that the standard of self-control to be demanded of a person is that of a person of the sex and age of the D (English common law)
(i) Personal characteristics should be considered to determine the degree of self-control and adequacy of provocation. 
(ii) When considering the age and sex of the D, as Camplin advocated, two assumptions would justify result (puts higher burden on women to not get violent)
1. Reasonable women react differently than reasonable men 
2. Women are more excitable, men more prone to violence
(iii) Gender is more and more being considered, but it leads to a slippery slope and the test gets more and more subjective putting greater discretion in the hands of judge and jury. 
(iv) The change in the law (from reasonable man to reasonable man of D’s age and sex) allowing words and taunts to constitute adequate provocation would be ineffectual if the D had to be assumed to lack such a characteristic. So it held that in considering the gravity of the provocation, the reasonable man should be assumed to share the characteristic of the D relevant to the words or taunt. 
(d) Culture- Question is whether nationality and cultural background should be taken into account when someone comes to the U.S. from another culture.
(i) Australian dissent says that without incorporating the general characteristics of an ordinary person of the same age, race, culture, and background as the accused on the self-control issue, the law of provocation is likely to result in discrimination and injustice. 
(ii) Brazilian cuckold case- Under current law, D could not get a specific instruction regarding reasonable Brazilian (who would be provoked to violence by being called this)
1. We want others to conform to our culture.
(iii) The more factors allowed in, the more everyone could get a provocation instruction
(e) Battered Women- McClain- The court held that the status of the D as a battered women was irrelevant to the question of whether the victim’s conduct was adequate provocation because that inquiry requires application of the reasonable person test. 
(f) Mental disorder- Klimas- D overcome after intense months of conflict with his wife. He kills her and claims that he was suffering from depression and a psychotic depressive illness. The trial judge ruled that the psychiatric evidence was irrelevant and therefore inadmissible. 
(g) English method of dealing with objective/subjective reasonable person test- the question whether the provocation was enough to make a reasonable man do as he did shall be left to be determined by the jury; and in determining that question the jury shall take into account everything both done and said according to the effect which, in their opinion, it would have on a reasonable man. 
(h) The Camplin approach was abandoned in England in Smith (because it was too subjective) in favor telling the jury that there was some characteristic of the accused, whether temporary or permanent, which affected the degree of control which society could reasonably have expected of him and which it would be unjust not to take into account
(i) It may be that once you start down the road to individualizing the characteristics of the D there is not satisfactory stopping place short of remitting the matter to the jury with a frank statement of the dilemma. At least that seems to be what the English law and MPC (vagueness deliberate) come to. 
i) Distinguishing Civil and Criminal Liability (choices range from no liability, civil liability, manslaughter, murder)
i) Commonwealth v. Welanski- D was criminally convicted after his bar catches fire and many people die as a result of locked exits. D’s manslaughter conviction is affirmed because he acted recklessly, not just negligently. It is irrelevant whether D knew that he was creating a large danger by the inadequate fire exits- what must be intended is the conduct, not the resulting harm. Even if the particular D is so stupid or so heedless that in fact he did not realize the grave danger, he cannot escape the imputation of wanton or reckless conduct in his dangerous act or omission, if an ordinary normal man under the same circumstances would have realized the gravity of the danger. A man may be reckless within the meaning of the law although he himself thought he was careful. Nor does it matter that the D did not directly cause the fire, since his reckless omission to perform his duty to protect the safety of his patrons was the equivalent of an affirmative act. 
(1) Difference between ordinary and reckless negligence is very hard to see- you don’t have to be actually aware
(2) To convict the D of manslaughter, the state was not required to prove that he caused the fire by some wanton or reckless conduct. It was enough to prove that death resulted from his wanton or reckless disregard of the safety of patrons in the event of fire from any cause. 
(3) For criminal negligence, the common law says that you need gross negligence- (negligence plus something more) in order to convict. 
(a) Hypo- Man drives 35 in 30 and while looking down, a child runs in front of his car and is killed- probably not criminally liable under MPC unless he acted recklessly; not liable under common law unless he took an undue risk (and that amounts to more than ordinary negligence)
(4) Note- capital punishment in ordinary negligence is over deterrence. 
ii) From State v. Barnett- in perhaps the majority of states, the offense if voluntary manslaughter is now defined by statute. Although variously worded, those statutes, with a few exceptions, have been construed as requiring gross negligence or recklessness. 
iii) Andrews v. Director of Public Prosecutors- The negligence of the accused when beyond a mere matter of compensation between subjects and showed such disregard for the life and safety of others as to amount to a crime against the State and conduct deserving punishment. 
iv) MPC- 2.02- Comment- concept of criminal negligence left to judicial definition, and the definitions vary greatly in their terms. Under 2.02(2)©, a person acts recklessly with respect to the death of another when he consciously disregards a substantial and unjustifiable risk that his conduct will cause that result- homicide is manslaughter when it is committed recklessly. 
v) Contributory negligence- in criminal cases, the victim’s contributory negligence or other misconduct has never afforded a defense. Dickerson v. State- Court upheld manslaughter conviction when the D ran into a car parked in the road and the driver was drunk with his lights off. Note also, some risks are justifiable.  

vi) Parrish v. State- D threatens wife in car chase so that she avoids a stop sign and gets killed in a car accident- D’s conviction for 2nd degree murder was upheld. Interesting question is what could have happened if wife wasn’t killed but other driver was- could wife be liable for manslaughter? This goes to the issue of unintentional killing of or injury to third person during attempted self-defense- most likely it would be a justifiable risk (which is a defense)- though the court would weigh the magnitude of the risk with reasoning behind it. 
(1) Under 2.02(2)(d), the risk must be substantial and unjustifiable. 

vii) State v. Williams- the courts are in sharp disagreement as to whether the D may be liable for manslaughter if he was unaware of the risk posed by his conduct. The courts determination is likely to turn in part on the precise wording of the statute. Thus, where one of the few statutes requiring only ordinary negligence was involved, it was held that a D could be liable for manslaughter even though he was unaware of the danger to life. Where gross negligence or recklessness is required, it seems probable that most courts would require an actual awareness of danger on the D’s part. The MPC, which bases manslaughter only upon a finding of recklessness, similarly requires actual awareness. This is because, under 2.02(2)©, a person acts recklessly only when he consciously disregards a substantial and unjustifiable risk. 

(1) The standard is at what time would an ordinary prudent person, solicitous for the welfare of his child and anxious to promote its recovery, deem it necessary to call in the services of a physician. Here, the court determined that during that time the baby had sufficient symptoms to conclude that the ordinary prudent person would have taken the baby to the doctor. 
(2) Note- Washington no longer imposes manslaughter liability in cases involving ordinary negligence. 

(3) Pierce- D caused victim to be saturated in flannels with gasoline for 3 days until she died- the court says there has to be awareness of the risk, but then it only requires ordinary negligence. 

viii) Objective v. Subjective standards- The provocation standard imports an objective standard insofar as the law requires that what provoked the D to kill would have severely tested the self-control of a reasonable person. Negligence is an objective standard insofar as liability turns on whether the action of the D created a risk of a kind and degree which, in the circumstances, a reasonable person would not have taken. 

(1) Holmes argued that blameworthiness was irrelevant. 

(2) Subjective or internal standards of liability look to the individual characteristics of the actor, and insofar as they are thoroughgoing in their objectivity, take account of the infinite varieties of temperament, intellect, and education which make the internal character of a given act so different. Premeditation and deliberation are subjective standards, since they look to what the particular D experienced. 
ix) Awareness- The MPC takes the position that awareness of the risk (recklessness) is required for manslaughter, but a person who is unaware of the risk may be punished for the crime of negligent homicide. Under 210.3, the reasonableness of such explanation or excuse shall be determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be (difference in intelligence should not be considered). 
(1) Pillsbury view- in all cases we should judge the actor’s choices: what she has chosen to care about and perceive, and what she has chosen not to care about and perceive. These choices give the individuals’ conduct a distinct moral meaning. Hart says that difficulty of punishing for negligence arises from punishing the person for departing from an external or invariant standard that he or she might have been unable to meet. According to Hart, there will always be those individuals who, through lack of intelligence, powers of concentration or memory, or through clumsiness, could not attain even this low standard- absolute liability results, not from the admission of the principle that one who has been grossly negligent is criminally responsible for the consequent harm even if he has no idea in his mind of harm to anyone, but from the refusal in the application of this principle to consider the capacities of an individual who has fallen below the standard of care. 
(2) German law agrees- a harm caused by Ds can be said to be caused by negligence only when it is established that they disregarded the care which they were obligated to exercise and of which they were capable under the circumstances and according to their personal knowledge and abilities. 
(3) Everhart- D with low IQ gives birth to baby in her bedroom and thinks its dead, so she wraps it in a blanket and smothers it to death- the court held because of the D’s low IQ and the admittedly accidental nature of the death, the state had not proved culpable negligence. 
(4) Walker- 4 year old dies of meningitis after parents fail to give her treatment because of their religion- the court sustained the manslaughter conviction, holding that criminal negligence must be evaluated objectively and that the controlling question was whether a reasonable person in D’s position would have been aware of the risk involved. 
(a) Question is, is it unreasonable to believe prayer could cure a 4 year old child?

x) Reckless indifference to the value of human life- difference between murder and manslaughter- 
(1) Malone- D plays Russian roulette with the victim, a 13 year old boy, D places one bullet in the chamber, spins it, and pulls the trigger three times while to gun is pointed at the victim. It goes off the third time, killing victim. D is guilty of murder, based upon his wicked disposition even though he may not have intended to kill victim. The MPC treats an unintended killing as murder when it is committed recklessly and under circumstances manifesting extreme indifference to the value of human life- 2.02(2)©. In Davidson, D was convicted of reckless 2nd degree murder when her dogs got out and killed a child- there was evidence that she knew they were vicious toward neighbors and children, and she knew they could get out of the gate. 
(2) People v. Burden- Father convicted of murder when he just choose not to feed his child. So parents can be guilty of murder rather than manslaughter for death of an infant through their own neglect.  
(3) U.S. v. Fleming- D drives on the wrong side of the road at high speeds and kills a woman in another car. The court upholds his 2nd degree murder conviction because the D had malice aforethought- reckless and wanton and a gross deviation from a reasonable standard of care, of such a nature that a jury is warranted in inferring that D was aware of a serious risk of death or serious bodily harm. (note- court did require recklessness) 
(a) The court notes that even if subjective awareness was intended in this case, there is an exception- when recklessness establishes an element of the offense, if the actor, due to self-induced intoxication, is unaware of a risk of which he would have been aware had he been sober, such unawareness is immaterial. 

(b) Holding- the D drove in a manner that could be taken to indicate depraved disregard of human life, particularly in light of the fact that because he was drunk, his reckless behavior was all the more dangerous. 

(4) Many jurisdictions allow murder convictions for drunk drivers, even ones that just are aware of the risk because they drove to the bar and must have known that they would have to drive back- People v. Watson

(5) Situations involving intoxication are therefore the primary ones in which the choice between a subjective and an objective standard is likely to make a difference.
(6) The SC says that the statutory definition of reckless conduct postulates a general equivalence between the risks created by the conduct of the drunken actor and the risks created in becoming drunk. 
(7) Note also that the malice required for murder was established by the intent of the D to do great bodily harm to the victim- this is followed in a number of jurisdictions. 
(8) The prevailing common law is that gross negligence equals manslaughter while murder requires malice which can be proven by recklessness. The MPC does allow liability for negligence under negligent homicide. 
(9) 210.2(1)(b)- murder is reckless under circumstances manifesting extreme indifference to the value of human life. Subjective awareness is required. 
12) Felony-Murder Rule- The intent to commit a felony (a felony unrelated to homicide) is sufficient to meet the mens rea requirement for murder. In its broadest form, the felony murder doctrine provides that if the D, while he is in the process of committing a felony, kills another, the killing is murder (felony supplies the malice, or intent requirement). Most felony-murders are intentional so allowing conviction under rule is not unjust. 
a) Note- The MPC does not adopt the felony-murder rule per se. § 210.2(1)(b) established a rebuttable presumption of recklessness manifesting extreme indifference to the value of human life where the D is engaged or is an accomplice in the commission of, or an attempt to commit or flight after committing or attempting to commit a robbery, rape, or deviant sexual intercourse by force or threat of force, arson, burglary, kidnapping, or felonious escape. 
b) If it is not one of the listed (enumerated) felonies under murder 1, but there is a catch-all second degree, then because there is malice, he is guilty of murder 2 (like California for instance) In Penn, a D could be liable for murder 3 according to how statute is interpreted. It must be clear in the statute that other felonies will suffice.  
c) Regina v. Serne- Ds light house on fire with two boys inside. The court says that if you think that either or both of these men killed this boy, either by an act done with intent to commit a felony (the setting of the house on fire in order to cheat the insurance company), or by conduct which to their knowledge was likely to cause death and was therefore eminently dangerous in itself- then the prisoners are guilty of murder in the plain meaning of the word. 
i) Judge wants to refine definition of felony murder by saying it would be reasonable to say that any act known to be dangerous to life and likely in itself to cause death, done for the purpose of committing a felony which causes death, should be murder. 
ii) Proximate cause questions often arise where the D’s underlying felony is arson. If the person is inside the building at the time the fire started, and dies, the requisite causal relationship between the arson and the death is almost certain to be found. 
iii) Jury found him not guilty
d) People v. Stamp- D robs victim and victim dies of stress-induced heart attack. The court says that the felony murder doctrine is not limited to those deaths which are foreseeable. Rather a felon is held strictly liable for all killings committed by him or his accomplices in the course of the felony. As long as the homicide is the direct causal result of the robbery the felony-murder rule applies whether or not the death was a natural or probable consequence of the robbery. So long as a victim’s predisposing physical condition, regardless of its cause, it not the only substantial factor bringing about his death, that condition and the robber’s ignorance of it, in no way destroys the robber’s criminal responsibility for the death. 
i) Note, at common law, everything was a felony. 
e) Although a D can be held liable under the felony-murder rule in the absence of fault (mens rea) with respect to the death, the prosecution still must establish that the D’s conduct caused the death, under the normal standards of causation. Proximity is usually said to mean that the harm was the natural and probable consequence, or the foreseeable consequence, of the criminal act. 
i) King v. Commonwealth- D transporting drugs when he and his co-pilot crash and the co-pilot dies. Court ultimately says no felony-murder because the drug-distribution was not the proximate cause of the death, even if the but for requirement was satisfied. 
ii) Sometimes courts require no causal relation between the felony and the death- fall into two categories
(1) Where the death, though not foreseeable, nevertheless satisfies the proximate cause requirement as in Stamp- D must take his victims as he finds them
(2) Where the foreseeability requirement is satisfied by a finding that the D directly killed the deceased in the course of a felony found to be inherently dangerous so that the death was readily foreseeable. 
iii) Can you shift the burden to D who then has to prove coincidence? 
(1) Apprendi said if it is a sentencing factor, you can not shift- prosecution must prove beyond a reasonable doubt. Since proximate cause is a material element of the crime, the burden can not be shifted under Apprendi or Patterson (this would go past the constitutional limits referred to). 
f) Rationale for felony murder rule- the mens rea of a lessor offense may substitute for the mens rea of a greater offense. 
g) Washington case- the purpose of the felony-murder rule is to deter felons from killing negligently or accidentally by holding them strictly responsible for killings they commit. (intent with conscious disregard for life to commit acts likely to kill)
h) Macaulay- no fear of punishment can make him do more than make the D abstain from everything which is likely to cause death- and therefore to punish a man who has done this can add nothing to the security of human life. 
i) Fletcher- When the felony-murder rule converts an accidental death into first-degree murder, then punishment is rendered disproportionate to the wrong for which the offender is personally responsible. 
j) Krump- Eliminate the possibility of lying Ds who kill intentionally and then claim it was an accident. Also, the fact that there is a dead body should be treated more severely. 
i) Note- Any acceleration of death is enough to satisfy the felony-murder doctrine.
k) Tomkovicz- The primary justification for the felony-murder rule is deterrence. One deterrent argument holds that the threat of murder conviction for any killing in furtherance of a felony, even an accidental killing, might well induce a felon to forego committing the felony itself. Another argument, the more prevalent of the two main deterrent explanations of felony-murder, maintains that the rule is aimed at discouraging certain conduct during the felony, not the felony itself. Still another is that the felons who might kill intentionally in order to complete their felonies successfully will be discouraged because of their awareness that the chance of constructing a defense that would eliminate or mitigate liability is virtually nonexistent. 
l) MPC- The American Law Institute recommended eliminating the felony-murder rule- it provided that for the purpose of establishing murder by an act committed recklessly under the circumstances manifesting extreme indifference to the value of human life, the fact that the actor is engaged or is an accomplice in the commission of, or an attempt to commit, or flight after committing or attempting to commit robbery, rape, arson, burglary, kidnapping, or felonious escape creates a rebuttable presumption that the required indifference and recklessness existed. The MPC provision is quite different from the usual felony-murder provision, by which D is automatically guilty of murder even if he can show that he was not reckless with respect to the risk of death. 
m) Note- there is no evidence that homicides which the evidence makes accidental occur with disproportionate frequency in connection with specified felonies. It also remains indefensible in principle to use the sanctions that the law employs to deal with murder unless there is at least a finding that the actor’s conduct manifested an extreme indifference to the value of human life. 
n) Misdemeanor-manslaughter rule- “Unlawful Act Doctrine”- A misdemeanor resulting in death can provide a basis for an involuntary manslaughter conviction without proof of recklessness or negligence- in states that have the unlawful act doctrine, proof of criminal negligence becomes unnecessary. Thus, involuntary manslaughter can be proven without proof of fault. 
i) Involuntary manslaughter is a killing in the commission of an unlawful act, not amounting to a felony; or in the commission of a lawful act which might produce death, in an unlawful manner, or without due caution and circumspection. 
ii) Most states have limitations on the unlawful act doctrine that are similar to the ones that apply to the felony-murder doctrine 
(1) Proximate cause- nearly all jurisdictions impose a limitation on the misdemeanor rule regarding proximate cause like for the felony-murder rule- note- in Williams case, the D had been convicted of manslaughter by vehicle because he failed to renew his driver’s license- the court reversed, holding that the expiration of the license had no causal connection to the accident, which had resulted from the carelessness of another driver. 
(2) Some courts restrict the unlawful act doctrine to acts people know are criminal as opposed to crimes made illegal without a general public knowledge. 
(3) Courts are split on whether regulatory offense violations are enough to invoke the rule
(4) Another approach is to limit the doctrine to misdemeanors that rise to the level of criminal negligence
(a) A related strategy is to limit the unlawful act doctrine to misdemeanors designed to protect human safety. 
(i) Powell- Jogger killed by dogs that escaped from fence- court ruled that the ordinance was a safety ordinance designed to protect persons as well as property and therefore the D was guilty of involuntary manslaughter under the unlawful-act doctrine, regardless of whether he had been reckless or negligent in allowing the dogs to escape. 
(ii) England has abolished the felony-murder rule, but in this country, the rule has proven to be of greater durability. 
(5) Constitutional issue (as cited from Dillion)- to avoid violating cruel and unusual punishment, the sentencing court would have to consider whether the 1st degree penalty, life imprisonment, was disproportionate to the culpability of the D in a particular case. 
(6) Note that where only certain felonies can result in a first degree felony-murder conviction, a killing in the course of a nondesignated felony still triggers the felony-murder rule, but in the absence of deliberation and premeditation the offense will only be 2nd degree murder. Other states have designated particular felonies (rape, arson, burglary, kidnapping, robbery) as the only felonies on which the rule can rest; other felonies serve only as the possible basis of a manslaughter conviction. Another approach is to require a killing in the course of the felony be otherwise culpable before it may constitute murder- that the D has recklessly caused the death of another or that the D has caused another’s death by an act clearly dangerous to human life. 
(a) In People v. Aaron, Penn. says their felony-murder rule merely serves to raise the degree of certain murders to first degree; it gives no aid to the determination of what constitutes murder in the first place- Penn. decided to abolish the rule. California decided not to abolish the rule even though its language was the exact same; 
(b) Roth and Sundby say that courts should hold the felony-murder rule unconstitutional because its effect is either to conclusively presume malice (thus violating the requirement of proof beyond a reasonable doubt) or to eliminate malice (thus violating the 8th amendment requirement that severe punishments be proportional to culpability. 
(c) The major judicial involvement with the felony-murder rule has been in formulating and applying limitations to its reach. 
iii) The violation of traffic laws is another frequent source of misdemeanor-manslaughter liability. 
iv) Malum in se- dangerous in itself, such as driving at an excessive speed; malum prohibitum- not dangerous in itself, but simply in violation of a public-welfare regulation
v) MPC rejects the misdemeanor-manslaughter distinction in its entirety. 
o) Inherently dangerous felony limitation- (210.2(1)(b) MPC lists felonies that count) abstract-objective test- Courts that have tested the felony in the abstract have apparently done so principally out of their dislike of the felony-murder rule, and their reluctance to expand its application. 
(1) People v. Phillips- (wasn’t murder because it was not an enumerated crime) D treats an 8 year old girl with a fast-growing cancer of the eye by building up her resistance and charges the parents 700 dollars. The girl dies and D is charged with murder, and convicted on a felony-murder theory. D’s conviction is reversed. The only independent felony D committed was grand larceny. Since the felony-murder doctrine applies only to inherently dangerous felonies, the status of grand larceny must be determined. This must be measured by looking to the elements of the felony in the abstract, not the particular facts of the case. Thus the mere fact that the D’s conduct may have posed a danger to life will not suffice for application of the felony-murder rule. Otherwise, any time a D endangered life in the course of any felony at all, he would automatically be guilty of murder, and the felony murder rule would be widened beyond calculation. Since grand larceny is not normally dangerous to life, the felony-murder rule does not apply here. However, on these facts D might be found to have had a depraved indifference to human life, and could therefore be guilty of depraved heart murder.  
(a) Holding- the court cannot predict a finding of conscious disregard for life upon a record that would as conclusively afford a basis for the opposite conclusion (court decided this after DA says jury could infer malice from grand larceny mens rea). The evidence could have supported a finding that the doctor thought his treatment would help the child. 
(b) This court takes a case-by-case, broad approach, but the court does not want to expand felony-murder. 
(2) People v. Satchell- Ex-con shoots victim in street fight with a sawed off shotgun that it is illegal for him to carry. The court concluded that the felony possession of a concealable weapon by an ex-felon was not a felony inherently dangerous to human life. We direct our attention to the genus of crimes known as felonies and determine whether the possession of a concealable firearm by one who has been convicted of any crime within that genus is an act inherently dangerous to human life which, as such, justifies the extreme consequence of imputed malice which the felony-murder doctrine demands. Court determines that it would be grossly illogical to impute malice and carrying the gun is not itself a felony inherently dangerous to human life which will support a second-degree felony-murder instruction.
(a) Dicta- even if Cal. said all possession of shot guns is illegal, the felony would still not be inherently dangerous (even Rosenberg agrees that this is probably a bad opinion. 
(3) People v. Henderson- Cal. SC reversed a 2nd degree felony-murder conviction based on the felony of false imprisonment effected by violence, menace, fraud, or deceit. The court found that unlawful restraint of another does not necessarily involve the requisite danger to human life for the felony-murder conviction and that the statutory factors elevating the offense to a felony- violence, menace, fraud, or deceit- do not all involve conduct that is life endangering. 
(4) People v. Stewart- (second degree murder charge) Mom goes on crack binge and fails to feed or care for her infant less than 2 months old. She is convicted of felony-murder for wrongfully permitting a child to be a habitual sufferer, but she argues that the elements of the felony should be judged in the abstract to determine if felony child abuse was inherently dangerous to human life. The court said it thought the better approach was for the trier of fact to consider the facts and circumstances of the particular case to determine if such felony was inherently dangerous in the manner and the circumstances in which it was committed. 
(5) Heacock v. Commonwealth- court held that felony distribution of cocaine met the inherently dangerousness requirement and noted that cocaine had been classified as a controlled substance because of its high potential for abuse. 
(6) State v. Amaro- After Amaro was placed under arrest for drug dealing (marijuana), his co-D shot and killed an officer. He was charged with felony-murder for the marijuana conviction, but the court never considered whether the selling of the drug constituted an activity inherently dangerous to human life. 
(7) On test, Rosenberg will ask if felony-murder will get you the same degree of homicide as the regular mens rea crime
p) Merger Doctrine- Felony must be independent of the crime. 
i) People v. Smith- (California) D beat her child and it died
(1) Issue- whether felony child abuse may serve as the underlying felony to support a conviction of second degree murder on a felony-murder theory
(2) D contended that on the facts of the case the crime of felony child abuse was an integral part of and included in fact within the homicide, and hence that it merged into the latter under the rule of People v. Ireland, which said that a 2nd degree felony-murder instruction may not properly be given when it is based upon a felony which is an integral part of the homicide and which the evidence produced by the prosecution shows to be an offense included in fact within the offense charge. (In that case, the D killed his wife by shooting her, and the underlying felony was assault with a deadly weapon). The felony murder doctrine can only serve its purpose (deterrence) when applied to a felony independent of the homicide. 
(3) Wilson- For crime of burglary, you must enter with intent to commit a future felony, be it rape, larceny, murder, etc. The court relied on Ireland to say that D could not be convicted of felony-murder since he entered solely with the intent to kill. The court held that the felony-murder rule cannot apply to burglary-murder cases in which the entry would be non-felonious but for the intent to commit the assault, and the assault is an integral part of the homicide and is included in fact in the offense charged. 
(4) Burton refined the Ireland test and held that if the felony included within the facts of the homicide and was integral thereto, a further inquiry is required to determine if the homicide resulted from conduct for an independent felonious purpose as opposed to a single course of conduct with a single purpose. This was an armed robbery case which included in definition assault with a deadly weapon- Court upheld felony-murder application because the felony was independent enough. Thus, Burton requires that the D have an independent felonious purpose other than assaulting someone. 
(5) Violation of the child abuse statute occurs when the conduct is willful and it must be committed under circumstances or conditions likely to produce great bodily harm or death. Because the death of the child was directly caused by an assault that in turn was the basis of the charge of felony child abuse, Ireland compels application of the merger rule. 
(6) The court did say in dicta that the non-assaultive variety of child abuse (extreme neglect) probably would not result in an application of the merger doctrine (like Stewart). 
ii) Miller- Burglary can support felony-murder. Many courts have followed NY rather than California in holding that burglary based on an intent to assault will support a felony-murder conviction (usually 1st degree murder) even though a similar assault will not support a felony-murder charge in the absence of an entry into a building or room. 
(1) California rejects the felony-murder rule where the D intends to commit an assault and coincidentally has to break and enter (burglary) in order to commit that assault. NY allows felony murder where the there is burglary because it indicates a greater danger of death than will normally be present in an on-the-street assault. 
iii) People v. Hanson- D shoots into building and kills child, then tries to claim merger doctrine; court holds that application of the felony-murder doctrine is consistent with the traditionally recognized purpose of the 2nd degree felony-murder doctrine- namely, the deterrence of negligent or accidental killings that occur in the course of the commission of dangerous felonies. 
(1) Ad hoc approach- Cal. eventually got rid of the merger doctrine almost entirely except where in this case it rejects Burton’s independent purpose. Note that other jurisdictions continue to follow the independent purpose test. 
(2) Court rejected Ireland and Burton- ignored precedent (presumably because it did not think Hanson’s crime was assault with deadly weapon, but maybe to scare drug dealer?)
(3) Ca. dug itself into a hole in Ireland and Burton and Hanson seems to be its attempt to dig its way out. 
iv) Under MPC, assault with a deadly weapon is not a listed felony- no felony-murder rule application

v) For- all inherently dangerous activities should be punished; Against- assault is an integral part of the homicide and we want to make the state prove it. 

vi) Modern Trend- (in California and elsewhere) Not too much left of merger doctrine- only place it is really applicable is where the underlying felony is assault with a deadly weapon. 

q) Irony of felony murder rule- the more intent, the less likely the doctrine is applicable. A felon who acts with a purpose other than specifically to inflict injury upon someone is subject to greater criminal liability for an act resulting in death than a person who actually intends to injure the person of the victim. 
r) Killings not in Furtherance of a Felony- 
i) Note- felony-murder applies to middle group of felonies that are somewhat dangerous and are less culpable- strict liability imposed. 
ii) State v. Canola- (agency theory) D was one of 4 jewelry robbers who were involved in a gunfight in which another robber shot the store owner and the store owner shot the robber. D was convicted of felony murder for both killings, including the death of his co-robber. 
(1) In Redline, the court said that in order to convict for felony-murder, the killing must have been done by the D or by an accomplice or confederate or by one acting in furtherance of the felonious undertaking. 
(a) Note- If a victim or police officer accidentally shoots a bystander, the killing is excusable on the part of the person who shoots (because felony-murder doctrine is intended for the protection of innocent persons). But where a felon is killed, the killing is justified by the shooter, and therefore obviously could not be availed of, on any rational legal theory, to support a charge of murder. 
(2) Holding- After considering the history of the felony-murder doctrine and policy behind extending/not extending the rule, the court held that it appeared regressive to extend the application of the felony-murder rule beyond its classic common-law limitation to act by the felon and his accomplices, to lethal acts of third parties not in furtherance of the felonious scheme. 
(a) Under the agency theory, when the act of killing is committed by a police officer or bystander, the felony-murder rule is not applicable. Under the proximate cause theory, the central issue is whether the killing, no matter by whose hand, is within the foreseeable risk of the commission of the felony. The statute must be read carefully to determine which approach the jurisdiction takes. (trend now is toward proximate cause)
(3) Concurring in Judgment opinion had a good point- The thrust of the felony-murder statute is to hold the criminal liable for any killing which ensues during the commission of a felony, even though the felon, or a confederate, did not commit the actual killing. The only exception that should be recognized would be the death of a co-felon, which could be classified as a justifiable homicide. 
(4) Although the Canola decision remains influential in guiding judicial interpretation of the felony-murder rule outside NJ, the decision has been superseded by legislation in the home state (effectively taking the position of the concurrence). 
iii) Vicarious Liability- NY uses the agency theory and justifies it by saying the established common-law rules governing determinations of causality and the availability of the statutory defense provide adequate boundaries to felony-murder liability. 
iv) State v. Heinlein- 3 Ds rape victim, and victim slaps one of them who then kills her. Can the other two be guilty of felony-murder? Under the agency theory, it would appear that the unanticipated actions of a felon not in furtherance of the common purpose could no more be attributed to them. Under the proximate cause theory, it would seem logical to hold a surviving felon liable no matter whose death, the co-felons or the innocent persons, was proximately caused by the felony. 
v) State v. Williams- One co-conspirator may be guilty of the murder of a co-conspirator if the facts support premeditated murder or a lesser degree of unlawful homicide- separate from felony murder concept. The court held that the felony-murder statute was applicable only when an innocent person is killed as a result of the felony. 
(1) Hypo- D tells co-felon to leave house knowing the cops will kills him. He has mens rea and actus reus- his conviction under felony-murder turns on whether it occurs in a agency (D only guilty if someone he conspires with kills) or proximate cause jurisdiction (liable for any foreseeable killing).
vi) U.S. v. Martinez- 3 Ds conspire to blow up bookstores, but one bomb kills co-conspirator; liability for felony-murder serves the practical function of deterring felons from using lethal weaponry, more broadly from committing the kind of felony in which someone is likely to be shot or run down or otherwise injured, by punishing them severely should death result to anyone. 
vii) Keep in mind that even where the felony-murder rule is held not to apply, the robber may be liable for a shooting by the victim or police based on a finding that the robber showed a depraved heart, reckless indifference to the value of human life, etc. This might be the case if the robber initiated or provoked a gun-battle, even though he did not fire what turned out to be the fatal shot. 
(1) Taylor v. Superior Court- D and victim rob a liquor store owned by a husband and wife while another D (petitioner Taylor) waits in the car, D pointed a gun at husband, and makes numerous threats to blow his head off if he didn’t follow orders. Wife uses a hidden gun to kill victim, and the Ds are charged with victim’s murder. The Cal. SC held that neither D could be liable on a felony-murder theory, since Cal. felony-murder applies only where the killing is in fact committed by one of the felons, not by a victim or the police (agency theory). However, the court then held that D’s conduct, not only the pointing of the gun but also the threats of execution, might be found to constitute conscious disregard for life. Since these acts provoked the gun battle, D could be held liable for murder, even though he did not fire the first shot, or any shot. Consequently, the other D (in the car- petitioner) could be liable as an accomplice to murder (by vicarious liability). 
(a) Vicarious Liability- when the D or his accomplice, with a conscious disregard for life, intentionally commits an act that is likely to cause death, and his victim or a police officer kills in reasonable response to such act, the D is guilty of murder. 
(b) Accomplice theory- all the co-felons will be liable for an accidental killing committed by one of them if it was committed in furtherance of the felony, at least if the killing can fairly be viewed as a natural and probable result of the felony. If the killing by one co-felon is intentional rather than accidental, the other co-felons will probably still be liable under accomplice principles as long as the killing was committed in furtherance of the felony. 
(c) Note- Daniels was acquitted at trial, while Taylor the lookout was convicted of murder on the basis of Daniels and Smith’s actions. This shows the vagueness of the system. SC reversed Taylor’s conviction on collateral estoppel grounds, but the problem is that if Smith had malice and Daniels did not (as the jury determined), both could still be convicted on an accomplice theory for Smith’s malice (but then Antick says accomplices will not be guilty where the co-felon had requisite malice but the result was not the unlawful killing of another person, but his own death). 
(d) Dissent- Thinks Washington can be analogized and so the Ds should not be guilty of felony-murder for a death to co-felon committed by a victim of the crime (thinks this case effectively overrules Washington and doesn’t find the distinction between pointing a gun (as in Washington) different than pointing a gun and making verbal threats (as here where the majority finds that the Ds started a gun battle.))
(2) At least two other courts have expressed agreement with Taylor that apart from the felony-murder rule, the doctrine of malice based on recklessness can be invoked to hold a felon responsible for a killing committed by a victim in response to provocative behavior by one of the felons. 
(3) How to approach a Taylor-like question on an exam- First, discuss how to get Taylor under traditional murder rules (discuss common law and MPC- under common law, he was probably reckless so some sort of manslaughter is appropriate; under MPC, either murder or manslaughter depending on if he showed recklessly indifference to life)- talk about causation and concurrence as well. Then see what he can get under felony murder- felony is robbery so depending on whether it is an enumerated offense or not, felony-murder will get 1st or 2nd degree (if not listed, must prove that the felony is inherently dangerous- discuss abstract and individualized tests- if particular felony does not suffice for felony-murder, misdemeanor-manslaughter may be used) murder. Look to jurisdiction and see if it is an agency jurisdiction (as in Taylor) or a proximate cause jurisdiction (where guilt could be shown if act was foreseeable). If in agency jurisdiction, you can still get the D under vicarious liability for the same level of offense as Smith or Daniels would have gotten- just have to show that he acted in conscious disregard of life. 
viii) All jurisdictions will hold a felon for murder under a theory of malice based on recklessness in a shield situation- where a hostage is shot by someone acting in opposition to the felony. Malice is express in this situation.
ix) Taylor was later modified by Antick when it held that an accomplice can not be held liable for another Ds murder by the police when the D did not kill anyone with malice- thus where to Ds commit robbery and then one D is subsequently killed in gun battle with police, there is no felony-murder or vicarious liability for other D (this is in contrast to Taylor where Taylor was convicted under vicarious liability despite the fact that Ds didn’t kill anyone). Bose’s initiation of the shootout demonstrates the requisite malice, but the result was not the unlawful killing of another human being, but rather his own death.
13) Death Penalty- Rosenberg is not so worried that innocent people are killed, but that the worst of the worst are not. 
a) Deterrence as Reasoning- Debate about the death penalty focused intensively on the question whether the death penalty deters (whether the death penalty deters more effectively than life imprisonment). Many set aside the deterrence issue altogether and merely decide that it is immoral or morally appropriate to fit the crime.
b) Sellin- The death penalty as we use it exercises no influence on the extent or fluctuating rates of capital crimes- it has failed as a deterrent. 
c) Van Den Haag- Lack of evidence to support deterrence means that it simply has not been demonstrated statistically. He says the offenders do not know of the presence or absence of the death penalty state by state or period by period. 
d) Bedau- Van Den Haag can not hope to convince anyone who has studied the matter that the death penalty and life imprisonment differ only in their severity, and that in all other respects affecting deterrent efficacy they are equivalent. 
e) Ehrlich- found a significant correlation between capital punishment and the deterrence of homicide. 
f) Lempert- Several problems with Ehrlich’s model- the deterrent effects of execution given conviction are dwarfed by the deterrent effects of the probability of conviction given arrest. A second difficulty is the failure to include any measure of the length of prison sentences in general and the probability of life sentences in particular. Also, the sensitivity of Ehrlich’s results to time destroy the theoretical underpinnings of his approach. Thus, Lempert concludes that executions do not deter- possibilities have become so mere that they cannot serve as a moral basis for action. 
g) Bailey and Peterson- The evidence is overwhelmingly contrary to the deterrence theory. 
h) Error, Irrevocability, and Inequality-
i) Bedau- When innocent people get put on death row, the way we know is that many people have been later acquitted. While some might say that this shows that the process works, many of these men were found innocent despite the system and only as a result of unusual media attention or other extraordinary efforts not generally available to death row Ds. 
ii) SC cases say clearly that deterrence is not necessary- retribution is enough
iii) Van Den Haag- Errors would not justify the abolition of the death penalty for retributionists. The benefits (including justice) are felt to outweigh the statistical certainty of unintentionally killing innocents. If innocent victims of future murders are saved by virtue of the death penalty imposed on convicted murders, it must be retained. More justice is done with than without the death penalty. 
iv) Paradox of close scrutiny- the errors discussed by Bedau and the fact that the normal trial and appellate process failed to detect them, seem to contradict the common assumption that capital cases receive particularly close judicial scrutiny. 
v) Note- due to 13 death row exonerations in Illinois, the governor, a committed death-penalty supporter, imposed a moratorium on executions in that state until the flaws in the death-penalty system could be identified and corrected. 
vi) An important factor contributing to erroneous convictions is the quality of defense counsel and the adequacy of the system for selecting them. Inadequate legal representation is pervasive in those jurisdictions which account for most of the death sentences. Most fundamental to this problem is the wholly inadequate funding for the defense of indigents- there is simply no functioning adversary system in many states. 
vii) Concerns about possible unfairness in prosecuting the poor intersect with concerns about possible race bias in administering the death penalty. Also, juveniles are often inadequately represented, and their poor attorneys fail to present evidence of mitigating factors. 
i) Sanctity of Human Life-
i) Clark- when the state itself kills, the mandate thou shalt not kill loses the force of the absolute. Reason tells us that killing the criminal will not undo the crime, prevent other crimes, or bring justice to the victim, the criminal, or society. 
ii) Van Den Haag- Respect for life theory- It must be known that anyone who takes the life of another forfeits his own. Note also that the death penalty has been a part of all major religions. (note however that many religious groups have condemned capital punishment on religious grounds.) 
j) Constitutional Limitations
i) Remember that at common law all murder had been punishable by death. 
ii) The reality- At the federal level, a large number of convictions are overturned on habeas corpus grounds, but the only way this can happen is if the D alleges constitutional errors at trial (not just that he is innocent). Thus, the federal system is not so concerned with guilt or innocence at the federal level. At state level there is more concern for innocence. 
iii) Litigation challenging focused on two issues- 
(1) Procedural DP- At first, no explicit criteria was given to the judge or jury regarding when death penalty should be imposed. In McGautha, the court held that committing to the untrammeled discretion of the jury the power to pronounce life or death is not offensive to anything in the Constitution, 
(2) Cruel and unusual punishment- In Furman, the court held that capital punishment as then administered violated the 8th amendment’s prohibition of cruel and unusual punishment. Because a clear majority if the justices neither rejected capital punishment nor outright indicated under what conditions it might be preserved, considerable confusion was created for states that desired to retain the death penalty. Two alternatives emerged- enact legislation to make capital punishment mandatory under certain cases or establish guidelines to determine who would be subjected to capital punishment. New legislation was adopted- Gregg v. Georgia confronted challenges to the new legislation
(a) Holding- punishment of death does not violate the Constitution. The 8th amendment is not a static concept- evolving standards of decency. Public perceptions of the standards of decency with respect to criminal sanctions are not conclusive. It must also accord with the dignity of man which is the basic concept underlying the 8th amendment. Court wanted less discretion in the process to remove inequities. 
(b) Requirements- 
(i) The punishment must not involve the unnecessary and wanton infliction of pain. 
(ii) The punishment must not be grossly out of proportion to the severity of the crime. 
(c) The validity of the measure is presumed. The court examined the history and precedent to strongly support a negative answer to the question whether the sentence of death for murder is a per se violation of the 8th and 14th amendments. Court said that a large proportion of society continues to regard it as an appropriate and necessary criminal sanction. 
(d) The court also says that those who have studied the question of prejudice in sentencing, etc.- one in which the question of sentence is not considered until the determination of guilt has been made- is likely to ensure elimination of the constitutional deficiencies in Furman. 
(e) Constitutionality of Georgia statute- Georgia specified 10 statutory aggravating factors, one of which must be found by the jury to exist beyond a reasonable doubt before a death sentence can ever be imposed. D argued that the process still has too much discretion, but Furman only held that, in order to minimize the risk that the death penalty would be imposed on a capriciously selected group of offenders, the decision to impose it has to be guided by standards so that the sentencing authority would focus on the particularized circumstances of the crime and the D. 
(i) In general, the aggravating circumstance approach has been upheld by the SC as constitutional. 
(f) Dissent- If the public was informed about the real moral issues behind the death penalty, the majority would not be so supportive; also, capital punishment is not necessary as a deterrent to crime in our society. 
iv) Mandatory death penalty for first-degree murder violates 8th amendment- Woodson- Inconsistent with standards of decency and mandatory sentences fail to provide standards that will effectively guide the jury. 
(1) Cannot execute under 16- court is looking more and more toward international law. Retarded people cannot be executed. 
(2) Shuman- The fundamental respect for individual dignity underlying the 8th amendment requires the particularized consideration of relevant aspects of the character and record of each convicted D and the circumstances of the case before the imposition upon of a sentence of death (court does not want a faceless mass subject to blind inflection of the death penalty.)
(3) Jurek v. Texas- Statutory scheme upheld even though the approach used was quasi-mandatory in directing capital punishment under specified conditions. The court said that because this system (capital punishment limited to 5 categories of intentional homicide and then provides the following procedure for determining whether to impose the death penalty in any such case- questions included whether the conduct was done deliberately and with a reasonable expectation of causing death, whether there is a probability that the D would commit criminal acts of violence that would constitute a continuing threat to society and if raised by the evidence, whether the D’s conduct was an unreasonable response to provocation by the deceased) serves to assure that sentences of death will not be wantonly or freakishly imposed, it does not violate the Constitution. 
(4) Lockett v. Ohio- Death Penalty imposed once any of 7 aggravating circumstances were found unless the victim had induced or facilitated the offense, it was unlikely that the D would have committed the offense but for the fact that he or she was under duress, coercion, or strong provocation, or the offense was primarily the product of the D’s psychosis or mental deficiency. The statute was struck down because of the narrow range of permissible mitigating circumstances. Court must consider any mitigating factor, any aspect of the D’s character or record and any of the circumstances of the offense that the D proffers as a basis for a sentence less than death. 
(5) Eddings v. Oklahoma- Evidence of the D’s background could not be ruled irrelevant and that the sentencer must be given some consideration to it- beatings from a harsh father and serious emotional disturbance. 
(6) Skipper- The court held it impermissible to exclude evidence regarding the D’s good behavior in jail while awaiting trial. 
(7) Penry- D suffered from brain damage and had the mentality of a 6 year old- he suffered beatings and other abuse as a child. This mitigating evidence was admitted at trial, as Lockett clearly requires, but under Texas death penalty scheme, the judge was in effect required to impose the death penalty if the jury answered affirmatively that there is a good probability that the D will commit other criminal acts of violence that would constitute a continuing threat to society. The Tex. SC held that the narrow focus of the jury’s inquiry under the Texas scheme violated Lockett by preventing the jury from considering the D’s mental retardation and abused background as mitigating factors and by precluding a reasoned moral response to the mitigating evidence. 
(a) This decision was limited by Graham v. Collins- under similar statute and facts, the Court held that Lockett was not violated, reasoning that the D had been permitted to place his mitigating evidence before the jury and that his evidence, unlike Penry’s, did have some relevance on the continuing threat issue.  
(8) Coker- Death Penalty is grossly disproportionate and excessive punishment for the crime of rape and is therefore forbidden under the 8th amendment. Question is, should DP be permissible when death does not actually occur?
(9) Enmund- D convicted of murder and sentenced to death when he drove the getaway car for two others who robbed and murdered an elderly couple. The SC held that the 8th amendment prohibits imposition of the death penalty on a D who does not himself kill, attempt to kill, or intend that a killing take place or that lethal force will be employed. 
(10) Tison- Ds help their dad escape from prison and their dad later kills a family of 4. Although Ds neither intended to kill the victims nor inflicted the fatal wounds, the record might support a finding that they had the culpable mental state of reckless indifference to human life. The Eighth Amendment does not prohibit the death penalty as disproportionate in the case of a defendant whose participation in a felony that results in murder is major and whose mental state is one of reckless indifference. A survey of state felony-murder laws and judicial decisions after Enmund indicates a societal consensus that that combination of factors may justify the death penalty even without a specific "intent to kill." Reckless disregard for human life also represents a highly culpable mental state that may support a capital sentencing judgment in combination with major participation in the felony resulting in death.
(a) So, in order to prove death penalty for an accomplice murder, look for reckless indifference to human life in combination with major participation in the felony resulting in death. 
(11) Blackmun dissent in Callins- the death penalty must be imposed fairly, and with reasonable consistency, or not at all. It is now evident to him that no combination of procedural rules or substantive regulations ever can save the death penalty from its inherent constitutional deficiencies. Because of the qualitative difference of the DP, there is a corresponding difference in the need for reliability in the determination that death is the appropriate punishment in a specific case. The notion of prohibiting a sentencer from exercising its discretion to dispense mercy on the basis of factos too intangible to write into a statute is offensive to our sense of fundamental fairness and respect for the uniqueness of the individual. There is just no way to reconcile the appropriate balance between the Lockett requirement of individualized sentencing and the Furman promise of consistency. 
(a) Scalia response- The constitution clearly does not prohibit the DP. He is probably closer to the Furman line of reasoning. 
(b) Sunby- The court can continue to seek a middle ground between the position of Scalia (overrule Lockett) and that of Blackmun (overrule Gregg). 
(12) McClesky v. Kemp- Black D convicted of murdering white cop and sentenced to death. The court analyzed a study examining the race-related sentences and so forth, and concluded that statistically black people who kill white people are the most likely to be sentenced to death. The study noted that the mid-range of cases give the courts more room for discretion, and the racial factors begin to play a role in this situation
(a) D contended that there was an equal protection violation; court said that there must be purposeful racial discrimination before D’s claim can be successful. Court holds that the study is insufficient to support an inference that any of the decisionmakers in the McCleskey case acted with discriminatory purpose. (Gregg case confirms that the Georgia capital sentencing system could operate in a fair and neutral manner. 
(b) D also argues that the study shows that the capital sentencing system violates the 8th amendment. The court holds that in light of the safeguards designed to minimize racial bias in the process, the fundamental value of jury trial in our criminal system, and the benefits that discretion provides to criminal Ds, the Baldus study does not demonstrate a constitutionally significant risk of racial bias affecting the Georgia capital-sentencing process. 
(c) Other justifications for not reversing McCleskey’s conviction- the claim that his sentence rests on the irrelevant factor of race easily could be extended to apply to claims based on unexplained discrepancies that correlate to membership in other minority groups, and even to gender- there is no limiting principle to the type of challenge brought by McCleskey. Also, his arguments are best addressed to the Legislature. 
(d) Holding- The SC held that any proof of impermissible racial bias must be directed to the facts of the particular case, and may not be proved by large-scale statistical studies. 
(e) Dissent- Failure to be able to prove influence of race on sentencing is irrelevant to 8th amendment claim. D’s claim is based on how the system operates rather than how it might operate. Igorning the Ds clain imprisons the nation by the past as long as we deny its influence in the present. 
(13) Note- some studies indicate that physically attractive Ds receive greater leniency in sentencing than unattractive Ds, and the offenders whose victims are physically attractive receive harsher sentences than Ds with less attractive victims. 
(14) Rapaport- The reputed leniency that women receive with respect to death sentences supports the view widely held in our society that women are incapable of achieving, nor are they in fact held to, the same standards of personal responsibility as are men. Note also that domestic killings, arising out of hot anger at someone who is capable of calling out painful and sudden emotion in his or her killer, is virtually the antithesis of a capital murder.
(15) The types of murders classified as aggravated and therefore eligible for the DP typically include felony murders and other stranger homicides. 
(16) Steiker & Steiker- is death penalty is both over- and under-regulated. It has a much more substantial effect on the young, poor, and mentally retarded. The SC’s DP law, by creating an impression of enormous regulatory effort while achieving negligible regulatory effects, effectively obscures the true nature of our capital system with much of the same consequences in terms of arbitrary and discriminatory sentencing patterns. 
