.

CASE 1 – SPILKER (Π) V. HANKIN (Δ) (11/30/2005)

(Pg 715 – “” case)
1. CASE 1

2. Π was a legal client of Δ 
3. Π pd initial promissory note, but defaulted on later ones

4. When Π defaults on 2nd one,  Δ sues in the Dist. Ct of the Dist. of Columbia (equiv. of a state/local ct in Wash., DC)

5. Π pleads (1) duress AND (2) unconscionability (b/c Δ fee too high) 
6. Δ, Hankin, wins Case 1

1. CASE 2

2. She doesn’t pay the next set of notes, so Δ sues her again

3. ( Why is Δ’s 2nd suit not barred by R.J.?

1.) B/c that claim wasn’t available at that time!  (Those later notes weren’t due in Case 1)
2.) You can’t sue people until they’re req’d to pay you!

4. Π would like to assert the defenses of (1) duress AND (2) unconscionability (I don’t have to pay b/c fee too high)

5. Does the Compulsory c/c rule bar her from asserting her defenses in Case 2?
3.) Assume Wash. DC dist. ct rules are the same as fed. rules

4.) ( NO! – Comp. c/c rules only bars you from bringing new claims in a later case, it says nothing about what defenses you can assert 

6. She did assert that ‘unconscionability’ defense in Case 1, why doesn’t the Defense Preclusion doctrine bar her?
5.) Keep in mind that she lost in Case 1, so there is no exception (exception is for states only)

6.) ( The Defense Preclusion Doctrine only bars you from bringing new claims in a second case.  It says nothing about the defenses you can assert
7. ( Why doesn’t the doctrine of C.E. bar her from bringing her ‘unconscionability’ claim (A question involving the application of law to the facts; see Moser)?
7.) Which one of the element of C.E. is not met?  Trick Question!  All 6 were met!
8.) So why isn’t she bound by C.E.? 

i. B/c the public policy question of assuring the public that att’ys charge a fair fee is so important, that getting that public policy right is more important than efficiency
ii. Sometimes, as here, truth is more important than efficiency
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