HOW STATE LAW WORKS IN FED CT (FED JUDGES PREDICTING STATE LAW) &

HOW FED LAW WORKS WHEN STATE CT DECIDES IT (VERY DIFF)

CASE 1 BERNHARDT V. POLYGRAPHIC CO OF AMERICA (10/06/2005)

(Pg 342 – 
1. Everybody in this case agrees you’re going to use VT law, the problem is what IS VT law?

2. What question should the FEDERAL DISTRICT judge ask himself when deciding whether VT law treats arbitration as OK or not OK?
1.) Just asking what the highest court in the STATE (in this case VT) has said in the past about arbitration?  That’s relevant, but not nearly enough (btw, answer would be 1910 Mead case which held that arbitration is not OK)
2.) ( He would need to ask himself what the VT SCt would do if they had the case today. It’s a prediction about what they would do currently (dist ct judges hate to do this)
3.) What should we look at as evidence of what they would do if they had that case today?
i. Now we could look at what the VT SCt has said in the past.  This is not conclusive b/c if case is too old, it’s relevancy may be called into question.
ii. What is the trend in the other states?

iii. What have the lower courts been doing in VT?  Have they been suggesting that there’s something wrong w/ Mead v. Owen?

iv. Has the SCt given you any reason, in later cases, to think that they might overrule Mead v. Owen (ie Plessy v. Ferguson was chipped away until replaced by Brown v Bd of Ed)
v. Has there been anything been going on in the VT legislature to suggest that the case is being reevaluated

vi. ( Thus, even if you have an old case that’s on point, that does NOT necessarily govern

3. In this case, the US SCt says that we really don’t see any reason to think that VT is retreating from Mead v. Owen, and therefore we’ll apply it.  But just keep in mind that this was not actually req’d 
4. KEY QUESTION:  Is this case consistent/inconsistent w/ Erie?

5. Argument for Consistent:  We would do injury to the principles of Erie if we stated that the fed cts couldn’t be given the opportunity to adapt to current trends like the VT state cts could but were instead req’d to follow Mead v. Owen
1.) Consider this:  Why would you go to STATE ct if you’re trying to get out of Mead v. Owen? 
i. B/c then you have the opportunity to go back to VT STATE SCt and argue that Mead v. Owen was a mistake and get w/ the modern trend that says arbitration is a good & healthy thing.
2.) So IF we locked the fed cts into the last binding STATE SCt precedent, we’d be in this position:
i. If you LIKED the state SCt case you would go to federal ct b/c everybody would have that locked in for you
ii. If you wanted to CHANGE the state SCt case, then you’d go to state ct, b/c you’d get a chance to change it;  the VT SCt might change their minds and allow arbitration
3.) Thus, we’d have:

i. Forum shopping

ii. Unfairness to the Δ, b/c the Π would get to pick either going to state ct, where he might get the law changed, or fed ct, where the old case would be locked in
4.) ( So if you believe Erie is all about prevent forum shopping & unfairness to the Δ’s, arguable to be faithful to it, since VT could change their law today, the fed cts have to able to as well
6. Argument for Inconsistent:
1.) It essentially allows fed cts to create ‘common’ law by permitting a fed judge to decide/predict what the right thing to do is for an entire state
7. This case is actually a good example of a fed ct being faithful to the old VT view – apparently there was no good reason to think that the VT SCt was going to change it’s mind and therefore the fed district ct didn’t change the law.  
1.) But see how easy it might have been to do so?  And see how similar this is to Swift v. Tyson
8. ( But the law is clear:  It is the job of a fed district judge to predict what the state SCt would do if it had the case today
1.) Old dec’n are relevant but NEVER conclusive

2.) You look into everything that goes into making that prediction (that’s why judges hate it)
9. Sometimes you actually CAN get an answer to this question
1.) 37 states have “Certification” procedures
2.) This actually allows the fed cts to ask questions of the state SCt 

3.) To certify a question requires some fed ct to think that the certification is a good idea.  

4.) It also requires the state SCt to accept the certified question. 
5.) ( Once that state SCt addresses a certified question, there answer then become a holding on all the lower state cts

6.) Fed cts hate to certify questions, b/c when you do so you entire case grinds to a halt until the state SCt decides to address the question you asked them – questionable efficiency 
7.) As a consequence, even in states that allow certification, a fed ct will only certify the absolutely most important questions 

10. In the 13 states that don’t allow certification, the fed ct has no choice but to predict how the state SCt would rule 

11. ( These fed ct dec’n based on their own fed predictions of what the particular state SCt would do are NOT binding on the any of the state cts 

12. Federal law works very differently when a State ct decides it
1.) (Louisville v. Motley – there were fed offenses you could ONLY bring up in state court

2.) State cts decide fed questions all the time

3.) When state cts do this, they are NOT making a prediction about what any other state will do

4.) IE: Go into the U.S. dist ct for southern dist of TX, that ct is entitled to have to have it’s own view of fed law subject ONLY to it’s responsibility to obey the cts that hear it’s appeals (in this case the CCA – 5th and SCt)

5.) State ct in Houston is no different.  Go into a state dist ct in Harris Cnty, and you raise a fed question, that state ct can have it’s own view of fed law subj only to it’s obedience to the cts that hear it’s appeals (1st & 14th Ct Appeal in Houston, TX SCt, and SCt)
6.) That state ct in Houston doesn’t have to obey any other fed ct besides the US SCt 

7.) Obviously once the SCt pronounces on a question, every ct in the sys (fed & state) is simply req’d to obey it – there is no predicting when the SCt of the US will change it’s mind 
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