.

CASE 5 – U.S. V. MOSER (11/18/2005)

(Pg 708 – “” case)
1. Congress had passed a statute saying that if you were in the military during the Civil War, you get a pension
2. Case #1: Δ was in Naval Academy and successfully argued that that counted as being in the military, so Gov’t has to pay him a pension

1.) After awhile they stop paying b/c they win a case against another Naval Academy cadet (Jasper), and thus say they not longer have to pay Moser 

3. Case #2: Moser sues gov’t to get pension back

4. Why isn’t Moser barred by R.J.?

1.) B/c that claim wasn’t available to him yet – as long as the gov’t was paying him, he had no reason to him yet

2.) As new payments became due and the gov’t didn’t pay him, the claim is available to him and he can bring a new case against the gov’t 

5. What is the gov’ts def:  The law has changed
6. Moser’s response: Case #1 was C.E.
7. Is Case #1 C.E. against the gov’t?  
1.) Is this an issue of law (C.E. n/a) or fact (C.E. applic.)?  - Neither 

i. What the law is was disputed by no one (if U were in the military, U got a pension)

ii. What the facts are was disputed by no one (Moser was in Naval Academy during the Civil War)

2.) The dispute is about applying the law to the facts – the so called mixed question of law & fact, which C.E. treats as a question of fact (& thus C.E. applic.)
3.) B/c Moser involved applying law to the facts, and b/c neither law nor facts have changed, there IS C.E.
4.) Had either law or facts changed, then C.E. would not apply

8. Notice that while Moser keeps his mention, no one else does.  They’ll all lose under the Jasper case b/c it is now the precedent that matter

9. Precedent is way of binding U even tho U weren’t a party to the litigation

10. In addition to civil procedures policy we consider, there are some social public policies that we consider 

1.) Ie: Tax Cases – there is no C.E., b/c it is more important for all taxpayers be treated identically than we think we shouldn’t relitigate something that one t/p litigated in a prior case 
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