


Rule 54(b), §1291, 1292

Illustrates problem w/ the “Final Judgment Rule”


DILLY V. S.S. KRESGE (09/16/2005)

(PG 195 - “I CHOKE FOR HOT CHOCOLATE!” CASE)

1. Π’s claims that her asst mngr, a fellow employee of the Δ, battered her by grabbing her around the neck (& injured her) for not having hot chocolate available

2. Δ’s admitted he put his hands around her neck & shook her, but that “I was just joking”
3. DCJ grants Π’s SJM for liability question.  Why?  B/c it’s irrelevant that he intended to harm her, he admitted that he intended to touch her – that’s enough for battery in event of ‘nonconsensual touching”

4. DCJ still needs to resolve, via a trial, the question of how much in damages that Δ will owe to Π
5. Before that trial happens, the Δ appeals to CCA

6. CCA dismisses the appeal for lack of jurisdiction over the subject matter of the appeal - it wasn’t an appeal of a final judgment - §1291
1) Appellate courts, like trial courts, must have jurisdiction over the subject matter in the case

2) That means there must be a (i) Constitutional basis to hear the case as well as a (ii) statutory basis 

(1) The only statutory basis that’s even arguable is §1291; but since §1291 doesn’t permit it, the CCA dismisses it.
3) ( Generally, a final decision is understood to mean a final judgment 
4) There are some statutory exceptions to the final judgment rule (ie auto immediate appeal from any order granting/denying a prelim injunction)

5) There are some common law exceptions to the final judgment rule (ie collateral order doctrine, mandamus procedure)
(1) ( These are exceptions b/c an appeal would be worthless after the final judgment 
7. Rule 54 – Judgment NOT final until all claims are final
1) Rule 54(b) This does allow for some claims to be finalized and released for appeal.
8. Benefit of the final judgment rule – Everything comes up to the CCA in a nice, tight package.  Enhances efficiency of the CCA

1) Time of CCA is treated much more valuably

9. Cost of the final judgment rule – You have to wait until the DC’s are done before you can act on any appeals;  and if there’s a mistake made, you have to wait until final judgment to try and rectify
1) Ignores the efficiency of the TC’s; you can fix almost nothing immediately

2) Fixing it often requires the TCJ to start over 

10. Before the CCA dismisses, they give a little advice (‘dictim’) to the DCJ.  Why?  It’s arguably improper.  The CCA shouldn’t even be hearing this case.

1) They can’t give instructions here, b/c they have no jurisdiction

2) They advise him to check out §1292 – CCA notes that TCJ granted Π a SJM on the issue of liability b/c Δ admitted he touched Π intentionally, and the TCJ felt that that was all that was necessary
3) CCA notes while TCJ’s legal reasoning was good enough to sue the Δ as an employee, but if the employer is part of the Workers Comp system it is NOT enough to sue them on that ground
(1) To sue the employer, Kresge, you DO have to show that the e’ee maliciously intended to harm her; that’s part of the Workers Comp trade off
4) Thus, TCJ’s Summary Judgment Motion (‘SJM’) (reasonable juror could only have found for one party) was inappropriate b/c a reasonable juror could have found for either party in this case b/c there is a dispute
(1) Kresge would argue to a jury that the asst mngr was joking; they’d place the asst mngr on the witness std and ask him if he meant to injure her (“I was just joking around!  Who gets mad over a lack of hot chocolate?)
(2) The Π would argue that he was a lunatic;  her atty’s would place Π on the std and have Π describe the look the asst mngr had on his face when he shook her
(3) ( The CCA is saying that this kind of credibility problem is for the jury;  a reasonable juror could clearly see this either way
5) ( The CCA only gets involved her b/c this is plain error (( Sibbach)

(1) They’re hoping the TCJ will fix this now, rather than wait until final judgment rendered, Δ appeals, CCA overturns TCJ motion based on Workers Comp std, and TCJ has to re-try case all over again
(2) This shows the CCA is aware of the problems w/ the final judgment rule, and this is what they’re trying to do to fix this
11. TCJ will change his SJM order, the jury he empanels will decide not only on damages (if any), but also on liability
1) Until judgment is final, ever order issued by the TC is treated as interlocutory and can be changed
2) The Δ here will no doubt ‘move the judge to vacate the SJM order’ and will cite the advice given by the CCA
12. ((( This illustrates the problem w/ the Final Judgment Rule – The CCA knows that the TCJ made a mistake, but technically they can’t fix it. 
1) In this case they could, b/c is was so plain of an error, but most of the time they won’t be able to fix it – you’ll have to wait until the end of the case, which means you’ll have to re-try the whole case over in DC
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