Focus on the “Actual Litigation Req’t” of C.E. (element #3)
This is the key diff. b/t C.E. & R.J.

CASE 2 – JACOBSEN V. MILLER (11/18/2005)

(Pg 697 – “” case)
1. Case #1 – Rent $
2. .




Rent
3. .

Landlord ---------------------------------------------------------( Tenant
4. .


(--------------------------------------------------------

5. .



I wasn’t the one occupying the room

6. .



so I don’t have to pay you

7. .

1.) L/L wins first case, b/c Tenant def. is not valid.  If you’re the one who signs the lease, you’re the one responsible 
8. .

9. Case #2 – More Rent $

10. .




Rent

11. .

Landlord ---------------------------------------------------------( Tenant

12. .


(--------------------------------------------------------

13. .



I didn’t sign the lease

14. .

1.) First things first – R.J. – How did the L/L even get to bring Case #2.  Doesn’t it arise out of same T&O as Case #1?

i. NO.  This claim wasn’t available then b/c the rent at issue in Case #2 wasn’t due yet (it would’ve been a premature claim in Case #1, & therefore there is R.J.)
2.) Tenant’s defense – I didn’t sign the lease, the other signed for both us w/out my permission, and therefore you can’t hold me liable.  Is he bound by the finding of Case #1, and therefore Case #2 is over b/c of C.E.?
i. NO.   C.E. element # 3 is NOT satisfied here.  There was no actual litigation of that issue of whether or not the Tenant signed the lease in Case #1.  This is a perfectly gd legal reason for not paying rent.
ii. Thus, C.E. is n/a, and Tenant will be able to defend Case #2 on a diff ground 

3.) But why shouldn’t the Tenant been req’d to bring this def. in Case #1?  It was certainly available to him then.
i. This is the problem w/ C.E.  A lot people think this req’t makes no sense.  He could tech. keep bring forward diff def. each case (not efficient)
4.) Why, then, is there a req’t for actual litigation b4 C.E. will apply?
i. Since it’s the Π who initially picks forum, claim, what to ask for, etc, in Case #1., it’s not fair to tell the Δ that he has to bring all his defenses up in Case #1 
15. Cromwell – Under fed. law, C.E. requires actual litigation on the issue in question
16. ( The issue must’ve been actually litigated (MAJOR DIFF. B/T C.E. & R.J.!!!)

1.) R.J. bars you from bringing claims you should’ve brought

2.) C.E. never bars you unless you really litigated the issue & lost
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