BEFORE this case, we were examining how much ISC has expanded the ability to entertain actions in a way that they ought NOT have done under a 19th century framework 

THIS case addresses whether ISC has restricted in any way the ability of state cts to entertain cases they might have heard in the 19th century? 


CASE 1 – SHAFFER (Δ) V. HEITNER (Π) (10/26/2005)

(Pg 543 – the “” case)
1. The Π was a s/h in Greyhound – he owned 1 sh
2. Sues the Greyhound co in derivative action 
1.) Usually against people are Directors & Officers (D&O) of the company
2.) Allowed b/c we can’t trust D&O to sue themselves 
3.) Allows s/h to bring suits on the company’s behalf 
4.) The comp. is usually a Δ – even though the comp. will get the $ if the Π wins – b/c the D&O who run the comp. will take the position that they did nothing wrong
3. Π claims that D&O violated anti-trust laws
4. If Π wins, the relief will be that the D&O would have to repay the amount that lost in the anti-trust suit back to the company treasury
5. Given how little the Π will actually receive should he win the case, why does he proceed w/ this case?
1.) B/c Π’s lawyer will get lots o’ legal fees out of the recovery
2.) As a side benefit, it also holds the D&O responsible for their actions
6. Why kind of action did the Π think he was bringing in the DE chancery ct? – A QiR-II action
1.) The case wasn’t about the shs that were seized– it was about whether or not the D&O had done something illegal
7. How does DE law permit this?  DE has a statute that permits seizure of a persons/company’s property located in the state
8. Ignoring ISC for this purpose, is there a problem w/ this case even under Pennoyer?
1.) Yes!  Was the stock that was seized actually in the state of DE?
i. Greyhound was HQ in AZ
ii. D&O domiciled in AZ
iii. Stock certificates also in AZ
2.) If stk isn’t in DE, then even under Pennoyer, DE couldn’t file a proper QiR-II action
9. DE has another statute that says that any stk issued by a comp. incorp. in DE will be deemed to be located in DE, not where the certificates themselves are currently stored
10. Thus, that would’ve satisfied the 1st part of Pennoyer
11. The 2nd  part of Pennoyer req’s that the prop be seized at the commencement of the case.  Was it?
1.) Yes – DE put a ‘stop transfer’ order on the stk, which means that the co. will not recog any attempt to sell the shs
2.) DE views this as a legitimate seizure 
12. ( Ragazzo wanted to point out that even under Pennoyer, that this is a very ‘funky’ QiR-II case
1.) Strong argument that DE’s position (and they are the final arbiter of their own laws) that there never was any property in the state of DE AND that it wasn’t really seized at the beg of the case
13. Thus, maybe it wouldn’t’ve satisfied the Due Process clause even under Pennoyer
1.) Indeed, that was what most of the argument was about in the DE state cts – was this a legitimate QiR-II action (DE ultimately dec’d that it was)
14. ( In add’n to having (1) legitimate geo basis for DE cts to assert their power, the Δ’s also have to give (2) Constitutional suff. Notice
1.) Not a problem in this case b/c the sent Δ’s registered mail AND put it in publication
15. Assuming DE was correct, and that this was a legit QiR-II case, is that by itself enough for this to be OK under the Due Process Clause of the 14th Amend?
16. To answer, we need to see if ISC’s requires that we apply the ‘fair play’ standard in add’n to any of these QiR-II req’ts:
1.) Argue for YES, we need to apply ISC fairness std
2.) Argue for NO, we don’t need to apply ISC fairness std
i. ISC only applies to In Personam actions – you can serve somebody outside the state, & try the case inside the state, based on his activities inside the state
17. Was ISC designed to incr or decr the state’s powers?
1.) Argue for Incr - way for states to force people to answer for conduct they did inside the state, even tho, unlike in Pennoyer, those people own no prop in the state, & even tho they can’t currently be served there
2.) Argue for Decr – ISC says that the kind of jd that you’ve had since Pennoyer, for hundreds of yrs, is no longer legit
18. Thus,  ISC restricts states power in this case
19. (  ISC surely established that prop or personal seizure w/in the state is no longer a necessary cond for PJ.  We’re now examining whether it’s a sufficient cond of PJ.
20. The key question is whether ISC is merely a means of expanding the power of states to hear cases, or has it come up w/ an entirely new framework, based on fairness, that may well both expand and restrict the power of state cts?
21. S/w have to ask an ISC question in every kind of case, incl’g In Rem cases?
1.) Argue for Yes (in other words, that having prop in the territory is by itself NOT sufficient basis for QiR-II jd)
i. ( Like in both Mullane and in O.W. Holmes pt in Tyler;  these really are cases about prop – they’re cases about the rights of people in prop 
(1) This is all just a fiction when we say that this is a proceeding against the prop
(2) Thus, if a QiR-II case is really just an In Personam case by another name, then the stds b/c identical 
ii. Pennoyer RULES sometimes left us w/ “It’s unfair, but it’s the law” (Grace v. MacArthur), whereas ISC has an (albeit mushy) ‘fairness’ STANDARD
2.) Argue for No (in other words, that having prop in the territory is by itself a sufficient basis for QiR-II jd)
i. Will applying ISC allow people to run up debt in a state and, even if they leave prop behind, be able to escape from being sued there b/c the prop couldn’t be seized?   
(1) Presumably NO – if you did bad things in a state & ran away, presumably you could sued under ISC even if you don’t have any prop w/in the state b/c that’s a legit case of specific jd.  
(2) Why didn’t that work in this case?  B/c at this point in time, DE didn’t have a long-arm statute - so the only way to reach them here was using the QiR-II claim.
(3) But that’s not a good reason to refuse to apply the ISC std to this kind of case, b/c if the state really wants to go after you for things you did inside the state before you left, if they have a long-arm statute, it would seem you could see be served outside the state and be forced to answer inside the state for things you did locally
(4) Thus, this is NOT a good reason to maintain the Pennoyer rule
ii. Pennoyer rule (that prop in the territory is by itself a suff basis for QiR-II jd) s/b kept b/c it is a simple & straightforward RULE as opposed to ISC ‘fairness in the eye of the beholder’ STANDARD
iii. Pennoyer has been around for hundreds of years 
22. SCt goes w/ rationale of ’21, 1.), ii’ – See pg 550:  “We there4 conclude that all assertions of state-ct jd must be evaluated according to the stds set forth in ISC & it’s progeny.”
23. Thus, if DE QiR-II action doesn’t satisfy ISC fairness std, it’ll be unconstitutional
24. Does DE assertion of jd in this case satisfy stds of ISC & it’s progeny?  Under ISC’s “ IF the person/corp has min. contacts so that maintaining a suit against them does not offend traditional notions of fair play & sub justice”
1.) Argue for Yes, it’s unfair & does offend:
i. The Δ’s & the company’s only contact w/ DE is that their comp. is incorp in DE
2.) Argue for No, it’s fair and doesn’t offend:
i. They choose to incorp in DE to take adv of DE’s pro-corp and pro D&O laws
(1) Places least restrictions on mngrs
(2) Makes if very diff to win s/h derivative suits 
ii. They’ve been taking adv of DE laws, so why shouldn’t they have to defend lawsuits there?
iii. Since DE is going to apply in this case, it makes sense to have the case in DE
(1) DE has more corp. law then anywhere else in the country
(2) Has the  most talented corp bar and bench in the country
iv. DE reason for being in the Union is to hear cases like this
25. Only contact the SCt seems to care about is contact w/ the shareholders.  Why?
1.) B/c the stk is the prop that has been seized in this case
2.) Ct almost looks at this case like a general jd case
i. SCt asks if it’s fair to sue somebody in DE for anything they did anywhere in the world merely b/c you own a share of stk in a DE company – that’s obviously not fair
3.) SCt’s ‘pro’ and ‘con’ votes look at the issue of fairness differently:
i. The dissenters took into acc’t the entire ‘spectrum’ of the Δ’s contacts w/ DE; they take into acc’t anything that could possibly be related to fairness;  makes it appear very fair to sue the D&O in DE
ii. Those justices who voted ‘for’ this only focused on stk ownership as a basis for maintaining this suit, it then looks very unfair
26. SCt also takes issue w/ the fact that DE has a big int in this case.  Why?
1.) B/c if DE had really cared, they’d would’ve had a ‘consent to jd’ statute that would’ve req’d the D&O of comp. that incorp in DE to submit to PJ in DE
2.) 13 days after this dec’n, the DE legislature passed just such a statute
27. EXAM QUESTION: Had such a statute been effective at time of this case, would the assertion of PJ over these Δ’s been constitutional.  In other words, is that statute constitutional?
1.) Yes, b/c the basis of jd is no longer that they own stk; the basis of jd is that they became D&O of a DE co. w/ the understding that that meant that they could now be sued in DE
2.) No, it just adds one more thing to the DE side of the ‘fairness’ line, but doesn’t tilt it enough to give DE jd (see ’24, 1.)’ for reason why)
28. EXAM QUESTION: Does this case overrule Pennoyer?
1.) It certainly does to the extent that Pennoyer held that prop inside the territory is by itself enough for jd – that’s no longer sufficient in a QiR-II case after Shaffer
2.) But the does NOT mean that QiR-II jd is unconstitutional
i. A QiR-II statute is often the only state basis for asserting jd in a state that doesn’t have a long arm statute (or a long enough one)
ii. When that is true, it is OK to use the QiR-II statute as the state basis for obtaining jd, and if you can also satisfy ISC, that would NOT be unconstitutionalH
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