Rule 33 (Factual v. Application v. Legal)

O’BRIEN V. IBEW (09/02/2005)

(PG 79 - “FREEDOM OF SPEECH / UNION” CASE)

1. Π is charged is alleged to have done something detrimental to the union, in violation of the union constitution
2. Tried in front of the Δ’s local union board – Δ is found guilty and fined $2,725

3. Turns out the local union couldn’t try him, so the big union tries him – Δ is still found guilty, but only fined $100

4. Given the discrepancy in the fine, what was probably his ‘detrimental conduct’?

1) Π was probably bad mouthing the current leadership during the last local union elections

2) Big union realizes this is really a local dispute, and probably true, so they just give a ‘slap on the wrist’ 
5. Why does Π think it’s illegal?  B/c it violates his freedom of speech and assembly under LMRDA in 29 USC Sect. 411(a)(2)
1) Π alleges that the stuff he said during the last election was not detrimental to the unions conduct

6. What does the Π suspect the Δ’s defense will be under the LMRDA?

1) That he can’t do anything to impede the operation of the union in exercising their legal responsibilities
7. B/c of ‘6’, he asks a bunch of interrogatories.  By way of asking interrogatories, it is the law that you may ask factual questions but you may NOT ask for purely legal conclusions 
1) Interrogatory 1(a) - What did I say that got me charged?  Fact Question (‘What happened’)
2) Interrogatory 1(b) - What part of the Union Constitution that I violated?  Fact Question (‘What happened’)
3) Interrogatory 3 - Why do you believe the statements I made violated the Constitution? Not a legal or a factual question.  It’s an ‘Application’ Question.
i. Law is sharply divided on this – it’s applying the standard of the law to the facts

ii. ( In the context of discovery, these application questions are viewed as if they were fact questions, and therefore, they are legitimate subjects for discovery
iii. Therefore, the Π’s lawyer does get to ask this question

4) Interrogatory 4 – How did his conduct interfere w/ their legal ability to perform their obligations under the law? Application Question
5) Interrogatory 6 – Why does the Union Constitution doesn’t violate Sect 411 of the LMRDA?  Purely Legal Question
i. Purely legal Q - ILLEGAL
ii. ( Why is this diff from ‘3) & 4)’ above?

· While those also are kinda ‘legal theory’ type of questions, those Q relate to thing that happened in this case
iii. This Q is ‘in the air’ – purely conceptual matter
8. Π’s lawyer did a great job!

1) he starts w/ Q 1 & 2 that he knows Δ has to answer;  

2) then he leads the court to Q 3 & 4; perhaps asking 1 & 2 laid the groundwork to Q 3 & 4;  had he asked 3 & 4 first, he might not have gotten them answered

??? So can you ask purely legal questions that DO relate to this case, or is such a thing not even possible?
