Rule 16

KOTHE V. SMITH (09/09/2005)

(PG 128 - “I WON’T SETTLE / YOU’LL DO WHAT I TELL YOU TO” CASE)

1. TCJ wants case to settle to help clear his court docket
2. Both parties tell TCJ that they can’t agree on a settlement

1) Δ’s best offer - $5K

2) Π ‘s best offer to take - $2M

3) As far as Δ knows, 50K is the least amount Π will take 

i. It should probably settle for 27.5K (the amount drawn down the middle)

3. TCJ suggests 20-30K.  If they can’t settle, we’ll go to trial.  BUT, if they settle after trial starts, they’ll be hell to pay

4. Parties wind up settling for 20K after trial starts

5. TCJ sanctions Δ.  Why not Π as well?

1) Π has also settled for # in his range

2) $ settlement is closer to Δ’s # than Π’s

3) Π told judge he’d settle for less, but Δ didn’t know that

4) REASON: TCJ wanted to teach the insurance company a lesson

6. Does TCJ have the power to force parties to settle?

1) NO.  According to CCA, it’s OK to encourage settlement, but not to coerce

2) ( Identiseal v. Positive Identification Systems 
i. TCJ in that case tried to compel pretrial discovery

ii. In that case, you could even find support in Rule 16 (even though CCA overruled him)

7. Keep in mind, though, that while TCJ can’t compel discovery under Rule 16, the parties MUST have the Rule 26(f) Pretrial Conference

8. Is it clear that the Δ did something unfair here?  Might there have been a reason for the Δ to turn down Π’s initial 50K offer, not having made the 20K, but later coming back w/ a 20K offer?

1) Δ has seen a days worth of trial.  It’s entirely possible that things have changed – the % he had for winning is now a < %, or the amount he stands to lose is now a > %

9. Thus, not only is it true that no fed court judge compel you settle, but it is also true that the Δ hasn’t done anything wrong

10. (((  That’s why it’s crazy to give fed judges this type of power, b/c it would prevent people from taking the new circumstances of the trial into account when determining possible settlement amounts and forcing them to try the case
1) Everyone is still better off if they settle while in trial:

i. Eliminates risk

ii. Eliminates transaction cost

iii. Saves the TCJ’s courtroom time

11. Are you bound by the number you ask for in your complaint?

1) If you ask for 100K, or do you get the amount you actually prove?
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