· The STANDARD for SJM, DVM, & JNOV are identical – could a reasonable juror find, by whatever the relevant evidentiary std is, whatever the substantive law requires you to prove

· The whole purpose of Rule 56 is to see if you can get past Rule 50 motion


Case 1 – CELOTEX (Δ) V. KATREN (Π) (11/09/2005)

(Pg  – the “” case)
1. Π’s thinks that hubby was killed by asbestos manu by Δ
2. Have to prove that it was Δ’s asbestos that killed Π’s hubby either by preponderance of evidence or mkt share liability
3. In choosing b/t those 2 causation stds, is that a question of fed or state law?
4. Gotta use Hanna test to determine this:
1.) 1st Question – Hanna - Is there a controlling fed rule or statute that governs the causation question under fed law?
i. Answer is NO, so prong 1 of Hanna is irrelevant
2.) 2nd Question – Byrd – only balance when there is any important fed int in a case.  Is there one here?
i. Answer is NO – we know that b/c Congress has not passed any statutes about asbestos causation;  so prong 2 is irrelevant
3.) 3rd Question – Guaranty – Would choosing b/t those stds affect the outcome in a way that would influence Π forum shopping at the time that the Π filed his complaint
i. Answer is YES!  Π would pick whatever forum believed in mkt share liab b/c that’s easier to prove than nailing Δ individually by a prepon of the evidence
ii. Thus, you’d apply STATE law under the Hanna test

5. So we determined that our case is governed by STATE law for causation purposes
6. The state law in question does NOT believe in mkt share liab – so Π have to prove via preponderance of evidence that Δ manu the asbestos that killed Π’s hubby
1.) Causation is crucial b/c asbestos is clearly not a safe product 
7. Π has burden of proof.  Is that a fed or state law question?
1.) 1st Question – Hanna - Is there a controlling fed rule or statute that governs the causation question under fed law?
i. Answer is NO, so prong 1 of Hanna is irrelevant
2.) 2nd Question – Byrd – only balance when there is any important fed int in a case.  Is there one here?
i. Answer is NO – we know that b/c Congress has not passed any statutes about asbestos causation;  so prong 2 is irrelevant
3.) 3rd Question – Guaranty – Would choosing b/t those stds affect the outcome in a way that would influence Π forum shopping at the time that the Π filed his complaint
i. Answer is YES!  Π would pick whatever forum where he didn’t have burden of proof
ii. Thus, you’d apply STATE law under the Hanna test
8. So we determined that our case is governed by STATE law for burden of proof  purposes
9. The state law in question requires that Π has burden of proof/persuastion (BoP)
10. Δ makes SJM even tho they don’t have the BoP 
1.) Δ’s theory is that Π can’t prove her case.  Therefore, Δ should get SJM
11. Does Δ req’d to have affirmative evidence in the form of affidavits and the like that they didn’t make the asbestos to be able to make the SJM
1.) NO – under Rule 56(c) refers to affidavits, if any 
2.) NO – under Rule 56(a) & (b) the terminology used is ‘with or without’ supporting affidavits 
12. Makes sense.  If the law were otherwise, and Π had absolutely no proof on the summ. judgment issues:
1.) You’d have a trial.  Π would lack any proof on causation
2.) At the close of Π’s case, the Δ would make DVM (Judgment as a Matter Law) under Rule 50(a)
3.) That motion would be granted b/c (this is the STD) “could any reasonable juror would find, by a preponderance of the evidence” that Π had carried her BoP in proving causation?
13. So it wouldn’t make sense to require that the party who does NOT have the BoP come forward w/ affirmative evidence in order to make a SJM
1.) B/c if we said that, there would be some cases where nobody has any evidence.
2.) When that happens, the party w/ the BoP loses
3.) What would be the pt of telling the party who doesn’t have the BoP that his SJM is denied, and then have a trial where, at the concl. of it, the party with the BoP would have a DVM granted against them anyway?
14. The whole point of the SJ procedure is to see if it’s worth having a trial.  If it isn’t, then grant SJM now, rather then waiting to throw her out after wasting the time of the TC & the jury
15. Can Δ force Π to come forward w/ her proof merely by saying that Π can’t prove it?
1.) NO! - If that were allowed, the party w/ the BoP would be forced to reveal her case b4 trail 
16. So, given 11 & 15, what can the party who does NOT have the BoP (in this case, the Δ) do to get the party WITH the BoP (in this case, the Π), to reveal why their case can w/stand SJM?
1.) You send the party w/ the BoP’s lawyer a Rule 33 Interrogatory to reveal things like who the witnesses are.
2.) You would then ask the party w/ the BoP, via a Rule 33 Interrogatory, to tell you every piece of proof you have that shows the Δ made the asbestos that you say your hubby was exposed too
17. If ’16, 1.)’ comes back blank, you bring that to judge and show that the party w/BoP has no case
18. If ’16, 1.)’ comes back w/ witnesses, you take their depositions, and you whether any of evidence shows that the party w/ BoP can prove something
19. To make a properly supported SJM, you don’t need to have your own proof, but you do have to be able to show that the party w/ the BoP can’t prove it via a discovery record which shows that that party can’t prove it
20. Was Δ able to do that in this case?
1.) Argument for YES – Δ showed that the only evidence the Π had was inadmissible b/c it was hearsay
2.) Argument for NO – Π had a witness that was willing to testify
21. Assume for rest of discussion that Δ made enough of a presentation to the judge to req that Π come forward w/ her evidence.  What was her evidence?
1.) She a letter a supervisor saying hubby was exposed to asbestos
i. This is hearsay, but it might be considered a bus record under FRE 803(6)
2.) Letter from insurer which basically mirrors letter in ‘1.)’
3.) Copy of her hubby’s deposition from a Worker Comp claim 
i. This is probably in admissible hearsay - unfair to Δ b/c Δ never gets a chance to depose the decedent  
22. Keep in mind that while the evidence DOES have to be admissible at a trial to count for a SJM
1.) If the rule were otherwise, while the party w/ the BoP would be able to w/stand a SJM and get to trial, she’d still lose at the end of trial b/c her inadmissible evidence would be thrown out and the other side would get a DVM against her
2.) Only exception:  you could put on by affidavit anything you could put on in the courtroom if the affiant was sitting in the witness chair & testifying
i. Now, you couldn’t intro his affidavit at trial b/c that is also hearsay, but assuming whatever the affiant says in the affidavit is something he could have said on the witness std, it’s allowed
23. In other words, if you can’t get past Rule 50 motion, it shouldn’t get you past the Rule 56 motion
24. Why, then, did the CCA allow the case to go forward?
1.) They feel bad for Π and want to give her lousy lawyer a chance to get her evidence in admissible form
2.) How? – by having Mr. Hoff could issue an affidavit, which would be admissible under the exception in ’22, 2.)’ above.  You could also call him live, take his deposition, and put him on the witness std
3.) Now, this should NOT be permitted.  Once discovery is over, and you’ve had a full chance to prove your case, you s/b stuck w/ whatever you could prove
4.) The right result s/h/b that her evidence is inadmissible, and the case should probably be over, but the CCA is going to give her a 2nd chance
25. Assume now that all the evidence is admissible
1.) Now we don’t know if they’re good enough to prove Π’s case – Δ will argue that Π’s proof is not good enough to w/std MSJ, Π will of course disagree
2.) What’s more important is the STANDARD by which the SJM will be judge
i. Rule 56(c), which requires a genuine issue of material fact, but what std determines if we have a genuine issue of material fact?
ii. The exact same std as under Rule 50 – the ‘reasonable juror std’
26. Keep in mind that The whole purpose of Rule 56 is to see if you can get past a Rule 50 motion
27. Thus, the STANDARD for SJM, DVM, & JNOV are identical – could a reasonable juror find, by whatever the relevant evidentiary std is, whatever the substantive law requires you to prove.
28. The std is the same b/c the outcome is the same 
29. This case is famous for having made SJ much easier to get in fed ct
30. Back in England, it used to be that you couldn’t win a case on the proof if the other party had a scintilla of evidence in their favor
31. SCt here said that that’s not good enough.  Gotta use the reasonable juror std
1.) This is a pro-Δ rule, b/c it requires Π’s to have more than a scintilla of evidence b4 allowing them to w/std a SJM
2.) But Π might still win here anyway.  Her hubby died!  Jurors might look at Δ as a manu of asbestos, as opposed to manu of asbestos that actually killed Π’s hubby, and ignore the causation element
32. Has this unfairly restricted the right to a jury trial? 
1.) Argument for Yes:  Since the proof std is now much higher, cases in the 1791 which would’ve gotten to the jury won’t under the reasonable juror std
2.) ??? Argument for No:  We’re not restricting your right to a jury trial, all we’re doing is …
33. Has the judge unfairly supplanted the jury, b/c he now has to balance/weigh the evidence b4 going forward w/ a jury trial?
1.) Under the scintilla rule the judge didn’t weigh evidence, he just asked if you had any.  And if U had any, he said weighing it was for the jury
2.) The SCt says that the judge is not supplanting the jury.  In fact, he’s giving deference to the jury
i. The judge is NOT saying “What do I think the facts show?”  He’s saying “Is the evidence in a range of reasonable findings.”
3.) On the other hand, there’s not doubt that there is some balancing involved
34. Is the new procedure more or less efficient?
1.) Argument for ‘Yes’:  It allows us to short circuit much earlier in the process people who arguably s/n/b in front of a jury
2.) Argument for ‘No’:  
i. Requires the judge to spend more time on case b4 it gets to trial
ii. Requires both parties to put their whole case forward on SJM, b/c under the reasonable std, you can’t hold back any evidence.  
iii. Then, if you survive SJM, you have to put your whole case forward again during trial
3.) Tough call
35. This case is about when the party WITHOUT the BoP make the SJM
36. .
37. BUT, the party WITH the BoP can also make a SJM
1.) Such a party, however, DOES need to have affirmative proof in support of her claim
2.) Also must come forward w/ overwhelming proof that the judge can conclude that every reasonable juror would have to find that you had proved by whatever legal std that you could prove your case
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