.

CASE 3 – KEIDATZ V. ALBANY (11/17/2005)

(Pg 678 – “” case)
1. The issue here is whether a dismissal under R 12(b)(6) is preclusive or not (aka whether rules of R.J. prevent you from bringing the same claim or any other claim arising out of same T&O)
2. Is Federal Rule 12(b)(6) preclusive?  - Yes, b/c of Rinehart (we didn’t cover Rinehart in class)
3. R 41 says that dismissal for lack of jd is NOT on the merits.  
4. Recall Bell – the reason why we cared about whether or not the dismissal was under 12(b)(1) v. 12(b)(6) is b/c 12(b)(1) is NOT preclusive but 12(b)(6) is 
5. If you’re dismissed under 12(b)(1) you get to go to state or fed ct and try again

6. If you’re dismissed under 12(b)(6) then you’re screwed

7. Rinehart came out the way it did b/c of R 41
8. Under what circumstances is a 12(b)(6) preclusive under R 41 and under what circumstances is it not?

1.) UNLESS the ct says the 12(b)(6) is dismissed WITHOUT prejudice, you’re forever barred from bringing your claim or similar one arising out of same T&O
2.) All silent 12(b)(6) are assumed to be WITH prejudice 

3.) Thus, the law in fed ct is that 12(b)(6) dismissals are WITH prejudice on the merits, have R.J. impact UNLESS the 12(b)(6) specifies otherwise 
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