Following ‘Guaranty’s Outcome Determinative Test’

CASE 2 – RAGAN V MERCHANTS TRANSFER & WAREHOUSE (10/05/2005)

(Pg 340 – Dance b/t filing & service)
1. When to apply state law?
2. Example:
2yrs
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State Law

1.) Accident Happens
2.) State Law SoL is 2yrs

3.) Π files complaint b4 2 yrs run out

4.) Π serves Δ after 2 yrs run out

5.) For fed law, case commences upon filing Rule 3
6.) Many state courts say case is commenced upon service (b/c they treat it as procedural)
7.) ( Guaranty (using Outcome Determinative test) – Must apply state law statute
CASE 3 – WOODS V. INTERSTATE REALTY CO. (10/05/2005)
(Pg 341 – Gotta give the devil, er states, their due if ya wanna sue)
1. SCt holds that if you’re in a state that has a ‘door closing’ statute, meaning if you don’t pay your franchise fees you can’t bring suit in state cts (or fed cts)
2. Obviously under the Outcome Determinative test, you’d have to apply state law here, and you do
CASE 4 – COHEN V BENEFICIAL INDUSTRIAL LOAN CORP. (10/05/2005)

(Pg 341 – So you’re a s/h & wanna sue corp. directors, ok…. Show me the $$$ first & we’ll talk)
1. Derivative Suit – a lawsuit that a shareholder brings on behalf of the corp to enforce a right that belongs to the corp
2. Allowed b/c you usually bring such a suit against the directors that run the corp, and you can’t trust the directors to sue themselves
3. Potential problem w/ this kind of lawsuit b/c s/h & their lawyers often bring such actions for harassment purposes
4. As a consequence, may states req that you post security for expenses b4 you bring a derivative suit
5. Thus, if corp wins, YOU pay the corp’s legal fees
6. NJ is such a state
7. Fed law, under R 23.1, does NOT require you to post security (or thus pay corp’s legal fees if you lose)
8. So if you file this case in fed ct in NJ we could apply state law, which requires a bond, or we could apply fed law, which doesn’t 
9. Question: in a diversity case brought in a fed ct in NJ should we apply fed or state law
10. Answer: State law, b/c of Outcome Determinative test

1.) How does it affect the outcome?  Tech. there is no legal effect on the outcome - you have the same % to win the case whether or not you’re req’d to post a bond
2.) BUT the practical effect of req’g the bond is that most people won’t go forward w/ the action; no one is willing to risk paying the corp’s legal fees if they lose 

11. SCt dec’d that the posting the bond req’t was a substantive issue covered by the RDA and you have to apply state law
3.) As a side point, you might forum shop to try and avoid having to post such a bond if the law was diff
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