REVERSE ERIE SITUATION - How fed law plays out in state court


CASE 1 - DICE V. AKRON (10/07/2005)

(Pg 387 – “Reverse Erie” case)
1. R/R worker been injured by R/R
2. Π sues them in OH state court
3. His sues under the FELA statute – VERY pro-Π action created by Congress to help R/R workers to collect more money from R/R; it is an action that is easier to win than under an ordy neg. rules; defenses are considerably more limited as well
4. ( Did state court have SMJ over this Congressional rule? – Yes!  Trick Question!!! State cts have nearly unlimited SMJ
1.) State cts gen have concurrent jurisdiction over any fed claim, and
2.) State cts can gen hear any other kind of claim 
5. Could he have brought this claim in federal district ct? – Yes §1331 
1.) A cause arises under fed law when some organ of the fed gov’t creates your claim
2.) Since Congress created the right to sue under the FELA , this case arises under fed law w/in the meaning of §1331
3.) Thus, the Π could’ve brought this case under fed law in OH
6. Since Π brought this case in state court, not fed court, could the Δ have removed it?  No! - §1445
1.) Generally, if the Π has the right to go to fed ct, the Δ has the right to go there too.
2.) Why then did Congress choose to give Π an absolute choice of forum for R/R workers
3.) B/c this is part of the pro-Π slant of the FELA
7. Why does the r/r feel the Π can’t recover? B/c he signed a release!
8. But Π claims the release was obtained fraudulently
9. R/R says that’s bs; says he told Π he was signing a release
10. Is the question of whether fraud cancels out a clearly worded release in a FELA claim a question of federal law or state law?  Keep in mind Congress didn’t address this specific point.
1.) Fed - See CL Exception 3;  This is an example of Interstitial CL  making (if Congress hasn’t spoken, fed law must fill in the gaps in that statutory scheme)
2.) The defenses to an FELA claim must be fed in nature – fed law must determine what the substantive defenses are and whether they will be successful or not
3.) Note:  There’d be nothing wrong w/ a state ct creating fed CL here – but whichever ct addresses the question, it must apply fed CL to determine this
11. Ok, if fed CL must determine this, we have to ‘make’ fed CL – is the right “federal CL” answer that fraud does/does not cancel out the release?
1.) The right fed CL answer must be fraud does cancels out the release.  We’re trying to be pro-Π here, after all
2.) ( Here’s an excellent example of how “Interstitial CL”  making is NOT “federal general CL” making
i. The issue here is NOT asking whether the ct thinks it is more important to force people to read things (basis of OH rule) or whether it is more important to deter fraud
ii. The fed (or state ct; see ’10,3.) above) is asking which one of those things do I think the Congress, who passed the FELA, would agree with or would have wanted 
12. Trying to fit it in w/ the rest of the FELA, not making it out of ‘whole cloth’
13. Since Δ denies making any fraudulent statements to Π, now we have to decide, as a matter of fact, whether fraud has been committed. 
1.) Who determines fraud under OH state law? Judge
2.) Who determines fraud under fed law? Jury
14. Which one s/w apply?  How would Judge decide this?  Once again, The fed (or state ct; see ’10, 3.)’ above) is asking which one of those things do I think the Congress, who passed the FELA, would agree with or would have wanted.
1.) Congress would’ve wanted a jury trial, b/c that’s pro-Π, which is an overriding concern of FELA
15. But since we’re in state ct, not fed ct.  Does fed law apply on this?
1.) Problem w/ applying state law – goes against petitioners right to trial by jury
2.) Is that a question of substance or procedure?  What would Congress think?  - One of substance, b/c it affects the whether or not Π wins, and Congress is obviously pro-Π here
16. ( The SCt held that you must apply fed law in state ct on any issue that is bound up w/ the rights and obligations that Congress thought it was creating when drafting FELA (or any other Congressionally created statute)
1.) ( Thus, OH is not free to apply state law on this, and it doesn’t matter if OH considers this a matter of substance or procedure
17. ( Felder v. Casey:  You must also apply fed law anytime any state law creates an unnecessary burden on the prosecution of fed right (SCt felt that that state 120 day notice provision was such a burden)
1.) In Felder’s case, it was SoL
2.) Even if it “looks” procedural, if Congress understood that aspect to be substantive, we will treat it as such

3.) State law can’t impair the ability to bring a federal claim
4.) Just as federal courts are constitutionally obligated to apply state law to state claims, the Supremacy Clause imposes on state courts a constitutional duty to proceed in such manner that all the substantial rights of the parties under controlling fed law are protected

5.) Is this consistent w/ Erie? Guaranty York?

i. Conflicts w/ the purpose of the statute and its effects as implemented under state laws of procedure
ii. Outcome determinative
18. Is this case consistent w/ Byrd Balancing of Interests test
1.) Argument for ‘No’
i. Byrd calls jury procedural (federal law applies)

ii. Dice calls jury substantive (federal law applies)

iii. Byrd requires balancing,
iv. In Dice there’s no balancing at all;  if Congress cared (which they do), you’d apply fed law regardless of state law interests 
v. ??? Why is this a procedural question in a diversity case, but a substantive question in a fed question case?  How come the ct was not req’d here to follow OH law on the theory that it’s basically a procedural question
2.) Argument for ‘Yes’
i. B/c of Supremacy Clause, you get the same result in both Fed & state ct, b/c Fed law wins both times; state law could not unnecessarily impede the functions of the fed gov’t
(1) In other words, it deters forum shopping
ii. In both cases, the SCt leans over backwards to make sure that a jury decides the question
19. Note how Federal Supremacy > Federalism 
20. Note how these cases could’ve been dec’d the other way too
1.) It could’ve been said in Byrd the 10th Amend requires a proper respect for the OH workers comp procedure
2.) It could’ve been said Dice the Π had his choice to go to fed ct;  he choose to go to state ct, so he’s stuck w/ how OH handles it’s business 
21. Thus if you really believe in Federalism & the 10th Amend, both cases decided incorrectly
22. If you really believe in Fed supremacy and a jury, both were dec’d correctly 
23. ( Notice that the test for when fed law applies to state ct is considerably more generous then the Hanna test for when a state law applies to fed ct 
1.) If something is bound up in the rights and obligations that Congress created, we don’t care if there’s any state rule or statute on the issue, or if there’s any important state policy on the other side of the equation (no balance)
2.) We don’t even care if there’s any impact on the outcome!  If Congress cared about it, we applied fed law on it and that’s it
24. Why is that?  Duel b/t Supremacy & Federalism (Guaranty showed deep respect for 10th Amend; strongly Federalism bent there)
25. ((( THIS IS A ‘REVERSE ERIE’ SITUATION – How a fed question plays in state court. We simply ask
1.) Dice Is the matter is bound up w/ the rights & obligations that Congress thought it was creating?  Would the Congress that passed the statute have cared about this?
2.) Felder Does the state law play some unnecessary burden on the enforcement of a fed right 

26. Compare to three prong Hanna test for how a state question plays in fed court
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