Total Reexamination of framework of Pennoyer
From ‘Rule’s to ‘Standards’

Specific jd


CLASS 2 – INT'L SHOE CO. V. WASHINGTON (10/20/2005)

(Pg 500 – the “How do you define ‘fairness’” case)
1. Π, State of WA, claimed that Δ, ISC, owed them unemploy taxes b/c they claimed ISC did bus in WA
2. First step - WA goes to is a WA state admin agency – what a shocker! They win there!
3. Second step – WA state ct does de novo review of WA state admin agency rule
4. Could ISC, the Δ, have removed this case to fed ct?
1.) Does Art III, Sect 2 permit a fed ct to hear this?  The fed ingredient may be due process
i. ??? is that enough of a fed ingredient?
2.) Any fed statute that permits a fed ct to hear this?  
i. NOT §1332, b/c that covers original jd for Π;  we’re talking about removal jd for Δ here
ii. (  §1441(a) permits removal by Δ; if Π can bring the case in fed ct, Δ can remove it there
iii. So, does 1332 permit the state of WA to sue ISC in fed ct?
(1) Obviously, if it does, then ISC can remove it 
(2) ( BUT, 1332 does NOT cover DoC b/t a STATE and a citizen
(3) BTW, Art III, Sect 2 DOES permit suits b/t a state and a citizen of another state
5. Thus, ISC had Constitutional power, but NOT the Statutory power, to have this case removed to fed ct – therefore, ISC is stuck in state ct
6. ??? ISC is served in WA, but b4 this case, you couldn’t actually seize a corp unless it was doing bus w/in that state
1.) Was this the std?
7. ((( SCt chooses to change that std to allow PJ under the Due Process Clause of the 14th Amend against a person/corp to: IF the person/corp has min. contacts so that maintaining a suit against them does not offend traditional notions of fair play & sub justice
8. Does ISC have such min contacts w/ state of WA?
1.) Arguments that ISC is not doing bus in state WA nor have min contacts
i. Their agents in WA send customer ‘offers’ to St. Louis, MO;  if ISC accepts, the K is made in MO, not WA
ii. The shoes are then sent FOB train – in other words, title passes to customer as soon as shoes are put on train;  shoe title passes in MO
2.) Arguments that ISC is doing bus in state WA & thus have min contacts
i. A host of issues (where purchased, advertising, where accident involving shoes occurred)
9. Thus, ISC case is about the contacts that ISC has w/ WA, & are they enough to satisfy due process
10. ISC is about specific jd – is what you did in the territory enough to give the ct PJ over you?
11. ( Can be VERY difficult to apply ISC test – what is ‘fair play’ is always in eye of beholder 
12. ((( ISC changes the framework of Pennoyer in several ways
1.) Makes ‘fairness’ the cornerstone of PJ, as opposed to Pennoyer’s std of territory/geography
2.) Changes framework from Pennoyer’s ‘RULE BASED’ one to a ‘STANDARD BASED’ one
13. SMJ is about rules – they are what they are; they either apply or they don’t
14. Pennoyer is about rules - they are what they are; they either apply or they don’t
15. In neither 11 nor 12 do you ask “Is it fair?”  Those are simply the rules that must be followed
16. Rule Based sys:
1.) Virtue – obj & easy to understd; easy to predict what will happen; easy to apply
2.) Downside – you often have to say “this is unfair, this makes no sense, but it’s the law”
17. Standard Based sys (just the opp of Rule based)
1.) Virtue – you never have to say “it’s unfair, but it’s the law” b/c you get to examine fairness in every case
18. Downside – inherently unpredictable; what will judges will factor into fairness equation
19. When should one be subject to the jurisdiction of a state?

20. Developments in technology, travel, mobility, requires minimum contacts.

1.) Pennoyer is now unrealistic

21. “Min contacts” requirement ensures that Δ is not forced to litigate in a state he’s not connected to.  

22. Bolsters state sovereignty (Federalism) – ie State has a huge interest in collecting taxes
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