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LECTURE 1 – MUTUALITY OF ESTOPPEL and NON MUTUAL C.E. (11/30/2005)

1. When we discuss the 6 element of C.E., the last one is “There is Mutuality of Estoppel”
1.) Traditional View: Meant that you could not assert M.E. unless, had the first case gone the other way, somebody could assert a M.E. against you.”
2.) Parties had to be identical in both cases, w/ very ltd exceptions
3.) How much of that is left after Bernhart v. Bank of America
2. EXAMPLE: Assume you accused 2 people of arson (burned down your house)

3. .

4. Case 1: You sue Δ1        Π ---------------------------------------( Δ1

1.) You win

2.) Unfortunately, you think your home is worth 50K, but the jury only awards you 10K

3.) .
5. Case 2: You sue Δ2
    Π ---------------------------------------( Δ2

1.) No R.J. here b/c you’re allowed to sue people one at a time

6. Is that a good rule – that you’re allowed to sue the 2nd Δ in the 2nd case?
1.) We could have R.J. rule that said you had to bring all the claims you had arising out of the same transaction even if they’re against diff parties

2.) That is NOT the law.  The law is that you can sue joint tortfeasors separately, even for the same illegal act.  

3.) Argument that current law is Inefficient: Requires us to re-litigate something that could’ve been tried in one neat bundle in Case 1

4.) Argument that current law is  Efficient: If we said you HAD to sue all joint tortfeasors in the same case, you’d have to drag multiple parties into court

i. BUT, there are often scenarios where you might not ever have to sue the 2nd person

ii. For example – in the case above, had the Π won 50K in Case 1, and the Δ1 had been able to pay, then there would be no reason for Δ2 to show up in court at all

7. Whether you think the current rule for R.J. is a bad rule from an efficiency standpoint depends upon whether or not you think there’s going to be a 2nd case 

1.) IF you think  there’s going to be a 2nd case, the current rule for R.J. is a bad rule (it would be more efficient to have it all in Case 1)

2.) IF you think there’s NOT going to be a 2nd case, the current rule for R.J. is a good rule (b/c add’l parties won’t need to be dragged into court)
8. WHAT IF the court in Case 1 had awarded Π 50K i/s/o 10K, and Δ1 couldn’t pay, would the Δ2 have been bound by that dec’n?
1.) NO – b/c Δ2 never had a opportunity to litigate it (Pennoyer – if there’s no PJ over you in the 1st case, it is a Due Process violation to bind you to the judgment)
9. Is the Π bound by the finding that his house was only worth 10K?

1.) Obviously not a Due Process violation b/c the court have PJ over the Π – after all, the Π was the one who brought the case!  He consented to the PJ of the ct by filing his claim w/ them
2.) YES! He probably had fair opportunity to litigate this case!  After all, he made ALL the choices regarding Case 1.  He dec’d to in Case 1 to just have Δ1 i/s/o both Δ1 & Δ2, the jd, what claims to file, etc.
3.) So IF he lost, it would be entirely fair to say that he’s stuck w/ the result in Case 1 b/c HE picked everything about it
10. If you were a lawyer advising this Π, would you advise him to bring 2 cases regarding this matter?

1.) NO – b/c if wins the first case, and gets 50K.  Does that help him in his 2nd case?  Nope!
2.) NO – b/c if he only wins 10K in his first case, does that hurt him in the 2nd case? Yep!

3.) NO – b/c if he losses the first case, you have lost to all the other Δ’s if there is any issue that is common to your claims against them.
4.) NO – b/c if you beat the first Δ, you have ONLY beaten the first Δ.  Every other Δ gets his own day in court to argue that in fact you were wrong

11. The rule of NON Mutual C.E. in this circumstance requires you as the Π to play, heads you win, tails I lose
1.) You cannot possibly benefit from the first case, BUT the first case can harm you 
12. Thus, every lawyer is going to advise their clients facing a NON Mutual C.E. case to bring all your  claims at the same time at the same place 

1.) May not be able to though, b/c of rules of SMJ,  DoC, PJ, venue
13. Why is Bernhard case diff here?  It’s a much weaker case for binding the Π?

1.) B/c Bernhard couldn’t sue the Bank in the first case, b/c Case 1 was held in a Probate Ct (you can’t drag new parties into a probate proceeding)

2.) Bernhard had to be in probate ct in CA.  She wasn’t able to pick another ct to be in
3.) No juries are allowed in probate ct.  

4.) Thus, see how Bernhard wasn’t allowed to truly play a ‘home game’
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