OVERVIEW OF BURDEN OF PROOF (09/14/2005)

1. When you say that someone has the “Burden of Proof” (BoP), you could mean any one of three things:

1) Who bears the burden of proof  (usual meaning)
i. IE: If the jury thinks it’s a 50/50 toss up, who loses?

ii. Whose job is it to prove, usually by a preponderance of the evidence in a civil case, whatever facts the substantive law requires

iii. IE: In Sierocinski case, it was his burden to prove that the Δ had done something negligent

2) Who has the burden of pleading?

i. Who has the burden of inserting the issue into the case?

ii. IE: Δ usually has the burden of pleading all affirmative defenses (ie contributory negligence)

iii. Usually the party w/ the burden of pleading also has the burden of proof, but not always
iv. Majority Rule: Most states say that the Δ has both the burden of pleading and the burden of proving “XYZ” (ie contrib. neg.)
v. Minority Rule: In some jurisdictions, it is the Δ’s burden to plead “XYZ” if he thinks it’s a winning issue (ie contrib. neg.), but it’s the Π’s burden to prove that he (the Π) was careful, rather than the Δ’s burden to prove that he (the Δ) was negligent. 
(1) Why? Helps avoid frivolous lawsuits (pro Δ); 
(2) Also, Π has best access to proof
3) Who bears the burden of first going forward w/ evidence?

i. IE:  Presumption that if you’re driving someone else’s car, you had their permission to do so
(1) If no evidence is introduced to the contrary, that presumption carries the day
(2) If evidence if brought forward, however, that presumption fails;  now it’s a problem of burden of proof (the problem of the person seeking to recover under the insurance policy to prove, by a preponderance of the evidence, that he had your permission to drive the car)
ii. Most common “Burden”
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