EXCELLENT AUTHORITY FOR THE “PLAIN ERROR RULE”!!!

SIBBACH V. WILSON (08/25/2005)

(PG 6 - “YOU CAN’T EXAMINE ME” CASE)

 I. PROCEDURAL HISTORY
1. Π is injured in an auto accident in IN by truck driver
2. Π sues company and not driver.  Why?  - B/C company has $$$

3. Company has business in IL as well as IN

4. Π sues in IL Fed Ct – U.S. Dist. Court for N Dist. of IL.  Why? - B/C she lives in IL (convenience)
5. If what she really cared about as avoiding a phys exam, why did she go to IL Federal court?
1) Had she sued in IL state court, it would not have been proper to ask her to submit to a phys exam under IL state law

2) She sued in IL Federal court b/c her lawyer wanted to challenge validity of the rule (not really in her best interest)

6. ( (1/4) Does U.S. Dist. Court for N Dist. of IL have subject matter jurisdiction (authority to hear the case that the Π is trying to bring)?

1) Keep in mind that Fed gov’t only has the powers granted to it by the Constitution (same for Fed courts)

2) States can only change Constitution via amendments

3) Art III, Sect 2 (pg 622) grants Fed courts subject matter jurisdiction to cases such as:
i. B/t citizens of diff. states

ii. Congress must enact statute specifically granting the power to ???
4) Sect. 1331 & 1332(a) (pg 655) allows court to hear this case
i. Congress has not granted all the jurisdiction allowed in Constitution yet

7. State Courts – presumption is that they do have subj. matter jurisdiction

8. ( (2/4) Must have personal jurisdiction over the Δ to force him to respond to the complaint
9. ( (3/4) Venue – of the over 90 Fed Dist. Courts, which one applies?
10. ( (4/4) Choice of law (IN) applies, even though being tried in Fed Dist. Court in IL

1) Why? - Rules of Decision Act 28 USC Sect. 1652 applies (pg 693)
11. Δ denies it – files an ‘Answer’ (Rule 12(a)(1) the Δ is req’d to respond)

12. Δ asks Π to submit to a phys exam

1) Based of Rule 35 (seeking a phys exam)

2) Based on Rule 37 (seek relief from Court if Π ignores Rule 35)

13. Court only gets involved if Δ asks

1) IE: Don’t need a court order to attempt to get a deposition

14. Rule 35 is different – Need to go to court FIRST b4 asking for a phys exam

1) Why? B/c you have to submit yourself to examination to a stranger
2) This might bully her into dropping the charges

15. But there is a danger of harassment

16. Π ordered to submit, but she refuses

17. Δ files a motion asking court to hold her in contempt

18. TC holds her in contempt & sends her to jail

1) Done to convince her to comply

2) She can leave jail @ anytime IF she complies 

19. Π appeals to the CCA – 7th; do they have subj matter jurisdiction?

1) Yes – Sect. 1291 (pg 650)
i. CCA must hear any Π or Δ appeal to them

2) What can be appealed?  - You may appeal a final dec’n of a district court to a CCA

3) Keep in mind that no one had dec’d anything re: negligence @ the moment

4) The ‘final dec’n’ being addressed here is about sending her to jail
5) Interlocutory (nonfinal) Appeal (Rule 1292)– orders that grant, refuse, modify, or otherwise affect injunctions
6) CCA – 7th affirmed

20. Π petitions SCt under Statute 1254 (very diff from 1291) (pg  649)
1) SCt has discretion to hear any case from any CCA (certiorari)
2) SCt agreed b/c area was unsettled & important

II. THE CASE ITSELF
1. ((( Sect. 2072 – Rules Enabling Act  (pg 712) –Congress gave the SCt the power to prescribe gen. rules of practice & procedure.  “Such rules shall not abridge, enlarge or modify any substantive right”
2. Art I, Sect. 8 – Congress has the power granted to it by the Constitution only 

1) If  not on that list, Congress has no authority in the matter

3. Does Congress have the power to create rules of procedure?

1) Yes, under the Necessary and Proper Clause
2) Congress has ‘punted’ to the SCt the responsibility for the preparation of these rules under Sect. 2074 (pg 713)
i. Essentially gives legislative power to the judicial branch

4. Congress must provide ‘standard’ for administrative agencies to follow


1) What standard should SCt follow for Sect. 2072?



2) ( Rules of PROCEDURE, not Rule of Substance (ie claims & defenses of the case)

5. Rule 35 is a Rule of Procedure – just collecting info (‘housekeeping’ rules)

1) Arguably, though, privacy invasion makes this a Rule of Substance

2) Rule 35 certainly affects the outcome of a case

i. Fewer Π’s will win; fewer $$$’s will be won

6. ( ANYTHING that affects the outcome of a case is arguably substantive
7. Judge Roberts claims that this is procedural b/c not about claims & defenses

8. Argument for substance:

1) Invasion of privacy

2) Rules themselves imply that (Rule 35 necessitating a court order first; Rule 37 has sanctions n/a for failure to comply w/ Rule 35)

3) Diff conception of substance & procedure – anything that affects the outcome of the case

9. ( Substantive Rules – relating to the claims & defenses of the case

10. ( Procedural Rules – process for enforcing the claims & defenses of the case

11. ( Federal Courts will apply state substantive (§1652) law & federal procedural (§2072) law in diversity suits

