Defense Preclusion

Mitchell v. Bank

CASE 4 – SCHWABE V. CHANTILLY (11/17/2005)

(Pg 685 – “” case)
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11. In Case #2, Π suing Δ for $ damages for fraudulent lease 
12. IF Case #2 is allowed to go forward, as a matter of C.E., Δ is in trouble b/c  he was already found guilty of fraud in Case #1 
1.) Only question will be for $ damages for Π, b/c Δ is liable b/c of Case #1

13. Case was orig. brought in WN state ct.  Suppose both cases had been brought in Fed ct.  Could the Π (tenant) have brought Case #2?
1.) No – b/c R 13(a) says. that Δ from Case #1 can’t bring a claim in Case #2 that arises out of the same T&O as the Π orig. claim (aka of Preclusion of the Rules)
14. WN state, however, has a diff set of rules – they essentially don’t have compulsory c/c rules

15. Why does the Tenant have any problem at all then?
1.) B/c Δ argument is Defense Preclusion – the law of R.J. applied to Δ;  common law doctrine that says Δ’s may not use the same claim first as a shield, then as a sword

16. What is the diff. b/t the Defense Preclusion and Compulsory C/C Rule?

1.) Compulsory C/C bars you from bringing in the 2nd case claims that you s/h brought in the 1st case if they arose out of the same T&O;  thus, it bars you not only from bringing the claims you did bring, but also ones you could have brought
2.) Defense Preclusion bars you only from re-litigating only the things you actually litigated in  Case #1; substantially narrower doctrine
17. WN state ct says Def. Precl. doctrine doesn’t apply here even though it’s crystal clear that the tenant is using his defense from Case #1 as a claim in Case #2.  Why?

1.) B/c the tenant won in Case #1

18. This is an exception that many cts allow, but NOT the federal cts! (Mitchell v. Bank – the CL doctrine of Def. Precl. DOES apply, and the Δ IS barred)

1.) So in federal ct, it doesn’t make any diff in Case #1 whether the Δ won or lost – you may NOT use as a claim in Case #2 anything you used as a defense in Case #1
2.) Read R 13(a) carefully, though, b/c if one of the exceptions to R 13(a) apply, always remember that the second problem is the CL doctrine of Def. Precl.
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