
SCt seems to back away from 3rd prong of Ross test

Case 4 – TULL (11/09/2005)

(Pg 1427 – the “” case)
1. We had an action for a civil penalty under the Clean Water Act (CWA)
2. We ask the three questions:
1.) What was the claim like?
i. On the one hand, you might’ve said this was like a Legal claim b/c civil penalty actions were brought in the Kings cts in 1791
ii. On the other hand, the action to evade a public nuisance was an Equitable claim in 1791
iii. Arguably this action was the closest to a Legal claim
iv. ( SCt DEVALUES this test!
(1) SCt said that as long you have reasonably good analogies on both sides (Legal and Equitable), you just consider it a tie and move on to prong 2.  
(2) You DON’T try to decide if closer to Legal or Equitable claims
(3) Keep mind in cases like Curtis, Beacon, & Boise Cascade, there really was no equitable argument on the other side
2.) What’s the relief like?
i. Basically punitive, to punish you for violating the Clean Water Act
ii. $ damages given by the Kings cts, & therefore you have a right to a jury trial
3.) Suitable for the jury to decide?  
i. ( SC’t COMPLETE IGNORES this test!
3. Thus, based strictly on first two prongs of Ross, in this case you got a jury 
4. There was no discussion about the 3rd prong of Ross.  What might we infer from that?
1.) One way - That perhaps there no longer is a 3rd prong test to apply.
2.) Another way – Maybe the 3rd prong only applies if the first two prongs don’t provide a clear enough answer.  Thus, less important then the first two, but certainly not irrelevant.
5. Remember that the SCt normally takes the view that older cases are not overruled unless the SCt says they’re overruled 
1.) That means you should try to give some meaning to the 3rd prong of Ross that is consistent w/ Tull
6. On the other hand, the SCt has continued to ignore the 3rd prong of Ross in several cases since Tull
1.) Implies that the SCt doesn’t care about 3rd prong
7. 8-10 were a ‘brief interlude’;  Tull is discussed again in pt 11
8. Some circuit cts have come up w/ a new reason why you can’t have a jury trial in complicated anti-trust cases.  
1.) They say it’s a Due Process Violation to ask a jury to decide a question that it can’t understand
2.) Not sweeping the land, b/c under that rationale, you could take most cases away from a jury
3.) SCt probably not too keen on this idea either
9. Most fed CCA feel that Boise is wrong – that you should get a jury trial even in the most complicated securities frauds and antitrust cases 
10. Remember that states are not bound by the 7th Amend. – they can give you broader right to jury trial, or less
11. B/c relief is legal in nature, even tho there are analogies to claim on both sides, you get a right to a jury trial on whether the lands were wetlands or not
12. If the lands are indeed wetlands, there’s a civil penalty of $0 – 10,000/day”

1.) That means total damages could be from 0- $22M
2.) The judge decides on $325k
3.) Δ decides to appeal (kinda risky, since near the low end of total damages), arguing the jury s/h dec’d the $ damages
13. The SCt said that Δ had the right to a jury trial on the issue of whether the CWA was violated, but that the Δ did NOT have a 7th Amend right to a jury based on what the damages are
14. Has the SCt in Tull restricted the Δ’s right to get a jury on the issue of what the damages are?
1.) Argument for yes:
i. Doesn’t Δ care as much about how much about damages as you care about whether or not you’re liable? 
ii. Based on Guaranty – anything that affects the outcome affects the substance of your right.
iii. Anything that affects your remedy affects the substance of your right
(1) The > the remedy, the > the rights you have
(2) The < the remedy, the < the rights you have
15. Therefore, when Tull says the 7th Amend. doesn’t protect the exact procedures by which this was done in 1791, it only protects your right to a jury trial, you might fairly argue that the core itself has been infringed on b/c you only get a jury for determination of liability, but not for amount of damages 
16. Does that mean that, after Tull, that in the Ford Motor co. case, that you don’t get to a jury on the issue of compensatory/punitive damages?
1.) NO!  The dissenters in Tull make the pt that this case, while tech. a civil action, is more like a quasi-criminal action, and in criminal actions, the jury determines guilt/innocence and judge determines the penalty (usually)
17. This seems to limit Tull to quasi-criminal cases
18. In ordy tort cases, or in statutory cases where damages are of a kind determined by juries in 1791, you still have a right to jury trial even after Tull
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