Rule 57 – DJ

INT'L LONGSHOREMEN V. BOYD (09/15/2005)

(PG 189 – THE RESIDENT ALIEN “I HAVE TO GO TO THE CAN IN ALASKA, CAN I COME BACK?” CASE)

1. Resident Aliens would like to be able to go Alaska, work in the canning industry there,  and then come back to the states.  Why are they worried about that?
2. The Director of INS, based on newly enacted Congressional statute, will treat them as if they were entering the US for the first time
3. Why did Congress pass that statute?  Afraid of commies sneaking in from Russia, to AK, to the USA

4. Why do the workers think that that’s a crazy way to read the statute:
1) Statute’s implied purpose is to prevent people who’ve never been to the US b4 from coming in from AK

(1) RA’s haven’t used AK to get back into the US – they were already in the US!
(2) RA’s should, using the Congressional materials, go back and find out what the committee report said, what speeches were given on the house floor about this, to see what the statutes purpose was
2) INS’s argument is that a strict reading of the statute requires ALL people coming from AK to be given the ‘once over’ again;  the statute means what it says
5. SCt would NOT allow the Longshoremen to get a Rule 57 DJ about the statute.  Why?
1) SCt says that since you haven’t left yet, it’s a hypo controversy – you actually have to leave the US b4 a judgment can be rendered
2) But INS director has said he will fight w/ Longshoremen over this; in fact he’s already started making RA’s returning from AK to go thru the process.  Thus, there’s already a controversy!
6. How would the arguments for the Π & Δ be different if we wait until after they left to litigate this question? No different!  Exactly the same argument as in De Bothezat!
7. Does this overrule the De Bothezat case?

1) Yes – since De Bothezat also involved a ‘hypo’
8. No – B/c of Separation of Powers; the Court is arguably stepping on the authority of another branch of gov’t when it offers a DJ on a statute (as in this case), as opposed to a contracts case (as in De Bothezat);  the SCt is much more hesitate to do the former, then the latter
9. In this case:  determination of the scope and constitutionality of legislation in advance of its immediate adverse effect in the context of a concrete case involves too remote and abstract an inquiry for the proper exercise of the judicial function.

1) The court doesn’t like to resolve constitutional questions unless it is forced.
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