Rule 8(e)(2) & Rule 11


KEETLE CASE (09/02/2005)

(PG  - “I DIDN’T BORROW IT / I DIDN’T BREAK IT / IT WAS ALREADY BROKEN WHEN I GOT” CASE)

1. Π said Δ borrowed my kettle, cracked it, & should pay for the damages
2. Δ said I never borrowed your kettle, your kettle was fine when I gave it back, & your kettle was cracked when you gave it to me

3. Do the rules permit inconsistent pleading in that fashion? – Yes under Rule 8(e)(2)
4. BUT, Rule 11 requires you to have a reasonable basis in fact & law for every claim or defense that you plead/assert 
1) How can you sign that pleading as an atty given what Δ claims in “2” above? – just saying “I don’t know” is not good enough
5. How can they be true together?

1) Δ can say he didn’t ‘borrow’ the kettle – that it was a ‘gift’ or ‘purchase’
2) BUT, if someone disagrees w/ your claim of gift or purchase, you would say “just in case I did borrow it, I disagree that there was anything wrong with it when I gave it back”;  

i. Δ could also say that there’s a smudge on the side, but that that’s not a crack

ii. Δ could also say that if that is a crack, than it was cracked when Π gave it to Δ 

6. ( The problem is is that you don’t know how people are going to find on issues where you have a reasonable shot
1) Assuming you have a good faith position that you didn’t borrow the kettle, U get to argue that

2) BUT, if you lose, than you get to say “it was not cracked when I returned it to you” or “if there as an imperfection at all, was it severe enough to be deemed a crack”

3) FAILING that you could say, “that was the condition that you gave it to me”

7. (This is why we permit inconsistent pleadings – it’s NOT b/c if you don’t know the facts, U get to plead anything you want regardless of how ridiculous it is

1) It’s b/c in many circumstances U will have reasonable positions on the law of the facts BUT you’re not the ultimate decision maker, and the ultimate decision maker may not agree w/ you;  if that happens, then you will have to argue things in the alternative


