Rule 57 – DJ

LECTURE 4 – DECLARATORY JUDGMENTS (09/15/2005)

1. Can fed courts give advisory opinions?  No – it’s unconstitutional 

1) Art III, Sect.2 – fed courts can only decide ‘cases & controversies’
2) Case is thought to mean the same thing as controversies
3) Must be a real fight w/ concrete facts b/t the parties 

4) ( The threat of a suit is usually enough to create a case or controversy

5) Thus, Congress can’t get ‘pre-approval’ from the courts about a statute it’s thinking of passing

2. Why is it unconstitutional?

1) In some instances the actual facts will differ from what the court was asked to decide
(1) Many states that are NOT bound by this constitutional req’t also do NOT permit advisory opinions b/c they feel it’s best to decide actual, not hypo, cases
(2) However, there are many states that do permit advisory opinions, so there’s more to it than that
2) B/c fed courts are courts of limited power 
3. Is this efficient?

1) No!  This is a needless hassle for the court.  The parties may never breach!  This is simply speculative.

2) Yes!  The proof for the actual case would be identical and it allows the parties to make informed decisions before acting.  

