Rule 33 & 36

FREED V. ERIE LACKAWANNA RAILWAY (09/07/2005)

(PG 91 - “TRAIN HIT ME! WAS THERE A LOOKOUT? YESNOMAYBE” CASE)

1. Π was head brakeman who sued Δ for train hitting him
2. Π’s Rule 33 interrogatory question to Δ during discovery: Was the train that he was hit by w/in the yard limits?

1) Under oath, the train company says train was NOT w/in the limits of the yard
i. Important b/c if NOT w/in limits of the yard, a lookout if req’d

2) Thus, under their own rules, Δ is negligent 

3. During trial, Π’s lawyer brings up interrogatory which showed lookout was req’d

4. How then does the jury decide that the Δ isn’t negligent & thus wins the case?

1) B/c Δ could prove the train was IN the train yard (& thus NO lookout req’d)
2) ( Does the Δ get to ‘take back’ what it said in it’s interrogatories?

3) YES

4) Presumably, if answered in good faith, the Δ at that time conceded something they thought was true, but later on found out that it wasn’t

5. Does that mean that the interrogatories did not cost the Δ anything at trial?

1) The Π gets to impeach the Δ, via argue to the jury that they were telling the truth the first time.  (Of course, the jury does not have to believe that.)
2) If the Δ’s proof was good enough, and if they had a good enough reason why they answered the interrogatory one way and later changed their story, the jury is entitled to believe the Δ, the interrogatory not w/stding

6. How could the Π avoided this problem of the Δ changing this mind and refuting the interrogatory answer at trial?
1) They could’ve asked for an admission via Rule 36.  

i. If they had gotten it from the Δ, that would have been conclusive.  The Δ could NOT have taken that back in front of jury later UNLESS they court would’ve granted them permission to do so
7. (  Thus, the only real diff b/t interrogatory (Rule 33) and admission (Rule 36) is who gets to ask the judge for help
1) Under Rule 33, you always get to argue to the jury they shouldn’t believe your interrogatory remark (though they will know about your interrogatory remark and may choose to believe it)
2) Under Rule 36, you’re stuck w/ your answer UNLESS the judge permits you to change it.  Assuming a good enough reason, the TCJ probably would grant it

i. ((( Thus, DON’T assume that just b/c Rule 36 was involved, the Π would’ve won this case
ii.  ??? Will jury still know about change in testimony if Rule 36 is involved?  Moot point b/c they have to accept whatever the ‘change of admission’ is?

8. Why might Rule 33 be better than Rule 36 ?
1) B/c people are much more hesitant to answer an admission than in answering an interrogatory 

2) You’re much more likely to get an honest answer via Rule 33 than Rule 36
3) Thus, you might wanna do a Rule 33 first, than follow up w/ a Rule 36
9. ( Bottom line, though, is that Rule 36 is better b/c it is conclusive UNLESS TCJ lets them change it.
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