C.E. element #4 “necessary”

If you had changed the finding, would the result had changed?

Affirmative But Independent Findings (ABIF)

CASE 3 – CAMBRIA V. JEFFREY (11/18/2005)

(Pg 701 – “” case)
1. Case #1 –
2. .




Neg.
3. .

Jeffrey ---------------------------------------------------------( Cambria
4. .


(--------------------------------------------------------

5. .



      Contrib. Neg.
6. .

1.) Bench trial:  Judge finds BOTH J & C neg.
2.) Why then judge enter judgment for Cambria?  In a jd were contrib. neg. is a complete bar to recovery

7. .

8. Case #2 

9. .




Neg.
10. .

Cambria ---------------------------------------------------------( Jeffrey
11. .


(--------------------------------------------------------

12. .



    Contrib. Neg.
13. .

1.) How was Cambria allowed to bring Case #2 since he seems to asserting what is clearly a Compul. c/c, & thus R.J. applies?

i. We must be in a state which doesn’t require a compul. c/c

ii. Had this been in Fed ct, however, Cambria WOULD have been barred by R 13(a)
2.) Why doesn’t the doctrine of Def. Precl. bar Cambria from bringing Case #2.  Isn’t he using the neg. doctrine first as a shield (a winning def.), then as a sword?

i. B/c this state has the exception that if the Δ wins Case #1, he can use that def. as a claim in Case #2 where that Δ is now the Π (Schwabe)
ii. Had this been in Fed ct, however, Cambria WOULD have been barred by doctrine of Def. Precl even it had met one of the exceptions to R 13(a)
3.) In fed ct, this case would NEVER have happened (see ‘13, 1.), i & ii’)

4.) Jeffrey’s defense: Cambria neg. has already been established in Case #1.  And in this jd you’re C.E. from denying your own neg. 
i. Ct says Cambria is NOT C.E.’d from denying his own neg. b/c C.E. element # 4 is lacking 

ii. The finding of Cambria’s neg. in Case #1 was not necessary to the judgment in Case #1

iii. How?  B/c had the judge found that Cambria was NOT neg. in the first case, Cambria still would’ve won b/c Jeffrey was contrib. neg.
iv. Thus, he is not bound by the judge’s ruling of neg. against him in Case #1 to refrain from arguing in Case #2 that he was careful
v. How confident should we be that the finding of Cambria’s neg. in Case 1 is the correct one?  
(1) We don’t know how much the judge really believed that Cambria was neg., b/c one he dec’d that Jeffrey was neg., Cambria was going to win anyway (reason why dicta that isn’t binding)

(2) We don’t know how hard Cambria fought in Case #1
(3) Cambria couldn’t appeal his neg. verdict b/c he won the case

vi. Thus, if it was not necessary to the judgment, it is not preclusive, which means that Cambria will get to relitigate in Case #2 this issue of whether he was neg.
5.) Will Jeffrey’s neg. be C.E. in Case #2, which was also found by the judge in Case #1?
i. YES, b/c Jeffrey’s contrib neg was necessary to the judgment in Case #1
ii. How? B/c had the judge found the Jeffrey was NOT contrib. neg. in Case #1, Cambria would have lost, and Jeffrey would’ve won

iii. Jeffrey could’ve appealed had he lost

6.) Therefore, b/c Cambria is allowed to bring Case #2 (b/c R.J. does not bar it and b/c he is not C.E’d. from denying his own neg.), and b/c Jeffrey’s contrib neg has already been dec’d, the only issue left to be dec’d in Case #2 is whether Cambria is contrib neg.
14. Ragz variations:

15. Case #1a & 1b (variation)

16. .




Neg.

17. .

Jeffrey ---------------------------------------------------------( Cambria

18. .


(--------------------------------------------------------

19. .



      Contrib. Neg.

20. .

21. Suppose the judge found in Case #1a that not only was Jeffrey neg., but that Cambria was careful
1.) We’d’ve had judgment for Cambria (b/c if the Δ is careful, he can’t lose a neg. case)
2.) Would Jeffrey’s been C.E. from denying his own neg in Case #2? 
i. Was the finding of Jeffrey’s neg. necessary to the finding of the judgment – NO, b/c as long as Δ is careful, he can’t lose a neg. case!
22. .

1.) Suppose the judge found in Case #1b that Jeffrey was careful AND that Cambria was careful – and thus we’d’ve had judgment for Cambria (b/c if the Δ is careful, he can’t lose a neg. case)
2.) We’d’ve had judgment for Cambria (b/c if the Δ is careful, he can’t lose a neg. case)

3.) Would Jeffrey’s been C.E. from denying his own neg in Case #2? 

i. Was the finding of Jeffrey’s neg. necessary to the finding of the judgment – NO, b/c as long as Δ is careful, he can’t lose a neg. case!
23. .

24. .

25. Case #2 

26. .




Neg.

27. .

Cambria ---------------------------------------------------------( Jeffrey

28. .


(--------------------------------------------------------

29. .



    Contrib. Neg.

30. .
31. Is there C.E. in the Case #2 on the finding of whether Cambria was careful, if Case #1a applies?

1.) NO – b/c the finding of Cambria’s neg. is NOT necessary to the finding of the judgment 

2.) If Cambria had been found to be neg in 1a, he still would’ve won b/c Jeffrey was found to be contrib. neg.
32. Is there C.E. in the Case #2 on the finding of whether Jeffrey was neg, if Case #1a applies?

1.) NO – b/c the finding of Jeffrey’s neg. is NOT necessary to the finding of the judgment 

2.) If Jeffrey had been found to be careful in 1a, Cambria still would’ve won b/c Cambria was still careful

33. .
34. So we had a case here that didn’t turn on either finding – this is the problem of Alternative But Independent Findings (ABIF)
35. Can ABIF be the basis of C.E.?
1.) Say Cambria wins for 2 fully sufficient reasons i/s/o 1, and either reason was enough to win by itself.

i. On the one hand you could say that neither finding was necessary to the judgment b/c you could change either one and the first case would come out the same way (b/c the first case could always stand on the other finding)

ii. On the other hand, is it really fair to say that the first case stood on nothing?
iii. Should Cambria be in a worse position than he was in in the actual case if he wins 2x i/s/o 1x?  When he only won 1x, at least Jeffrey was bared from denying his won neg.  If he wins 2x, now Jeffrey gets a second bite at every issue in the case

2.) As a matter of policy, do we have confidence in the truth of these 2 ???  

i. Do we believe the trial judge really meant it?  That goes against C.E., b/c the verdict/judgment can always stand on the other finding
ii. Right of appeal aspect – Jeffrey could appeal both findings b/c he lost and he can challenge both findings
36. The Majority rule is that if you have ABIF, they are both preclusive
1.) In Ragz example 1a, case is OVER b/c Cambria’s carefulness is established, as well as Jeffrey’s negligence

2.) If Jeffrey appeals, and CCA declines to reach one of the grounds, that ground ceases to be preclusive 

i. If in Ragz 1a hypo, if Jeffrey appeals, and CCA only affirms Cambria carefulness and doesn’t bother w/ Jeffrey’s neg b/c not relevant to their deliberations, then there is no longer C.E. w/ regards to Jeffrey’s neg.

37. The Minority rule is that if you have ABIF, neither is preclusive

1.) If Jeffrey appeals, as to every ground on which the CCA affirms there is now C.E.

i. If in Ragz 1a hypo, if Jeffrey appeals, and CCA only affirms Cambria carefulness and doesn’t bother w/ Jeffrey’s neg b/c not relevant to their deliberations, all of a sudden the finding of Cambria’s neg has become the basis of C.E.
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