Rule 65 & Hand Formula

AMERICAN HOSPITAL SUPPLY CORP. V. HOSPITAL PRODUCTS LTD. (09/08/2005)

(PG 114 - “CONTRACT AUTO RENEWS / WE’RE CANCELLING ANWAY” CASE)

1. Π sues Δ for willfully breaching their K 
2. Contract was to auto renew unless the Π terminated it w/in 90 days before auto renewal data
3. Δ asked Π if they were going to renew or not on day contract was to renew

1) Unfair of Δ to even ask Π that; Δ couldn’t make Π say anything;  their contract states that, unless Π says otherwise, passage of time determines whether our contract is renewed
2) Π did write back and say that K stipulates that unless Π says to the contrary, contract is auto renewed

4. Why is Δ so anxious to cancel this contract?  B/c they’re running out of $$$

5. Δ cancels contracts

6. Π sues for breach of contract

1) Very clear that Π did not cancel their K
2) Neither did Π anticipatorily repudiate their contract w/ the Δ;  indeed, they even reconfirmed their contract even though they weren’t req’d to

7. What interim relief does Π ask for? – they want a Rule 65 Preliminary Injunction against the Δ

8. ( To get a preliminary injunction you have to show:

1) Probability of success on the merits of the case, and

2) Irreparable harm if you don’t get it (if you’re the Π)

9. Why would Posner (CCA judge) not like that def’n?

1) Consider a case where:

i. Π = 60% * $1M = 600,000

ii. Δ = 40% * $2M = 800,000

1. While the def’n would req granting Π’s preliminary injunction, the Δ is one who would potentially suffer more

2) Another case:

i. Π = 49.5%

ii. Δ = 50% 

1. Π couldn’t get injunction b/c they fail probability test

10. Thus, some circuits modify formula:

1) Serious question going to the merits

2) The balance of harms to be decidedly in your favor 

11. Does this modification solve the problem? 

1) Suppose success is very close call:

i. Π = 49.5% * $1M = 495K

ii. Δ = 50.0%  * 800K = 400K

1. Can we really say here that the balance of harms here is decidedly in the Π’s favor?  Not really, but it’s clear the Π should get an injunction here

12. To solve these problems, Posner comes up w/ the following formula:

1) You multiply the % that the Π will win by Irreparable harm Π will suffer if the injunction is not granted, and compare it to the % that the Δ will win by the Irreparable harm Δ will suffer if injunction is improperly granted
i. % Π wins * H Π > (1-Π) * H Δ  
2) (  Is does NOT matter if the party who gets the injunction ultimately wins the case.  What we’re arguing about here is about who should be entitled to prevail while the case is in limbo

3) No problem occurs when:

i. If Π wins preliminary injunction and then goes on to win the case

ii. If Π losses preliminary injunction and then goes on to lose the case

4) The problem occurs when:

i. If Π wins preliminary injunction and then goes on to lose the case, or

ii. If Π loses preliminary injunction and then goes on to win the case,

iii. This is b/c the winning party may have suffered irreparable harm while the case is ongoing;  harm that, by def’n, that we cannot fix
5) ( What we care about, then, are the % that we made a mistake

13. Posner doesn’t think his formula does anything diff than those people who describe this in words

14. There’s always a trade off b/t % of success on the one hand, and irreparable harm on the other

1) The > % of success, the < harm you have to show to win

2) The < % of success, the > harm you have to show to win

15. The problem with the older verbal formulations only pick out two points on the scale:

1) The % of success half where you have > 50%, and

2) Case where harm points decidedly in someone’s favor  

16. The Posner formulation gives us the entire scale

17. ((( Posner does NOT say you should have to attach #’s to his formula

1) He suggests that you just think about balancing off the %’s of success against the irreparable harm

18. In this case, Π has very high % (way above 50%)

19. What about balance of harm?  What is the irreparable harm to the Π if preliminary injunction is denied?

1) Π stuck w/ unsold inventory; very substantial harm
2) Loss of mkt share; very substantial harm
20. Why isn’t that just part of the damages the Δ will pay if Π wins? – B/c Δ is going bankrupt!

21. What about the Δ?  What is the irreparable harm if preliminary injunction is granted?

1) Δ might be driven further into bankruptcy; very substantial harm

22. Who has greater substantial harm? – the Δ (bigger, but not huge, adv for Δ)

23. Who has greater % of success? – the Π (huge adv for Π)

24. Overall, should the preliminary injunction be granted?  Yes

25. You have to post a bond to get preliminary injunction, which reduces irreparable harm to the Δ 
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