Rules 13 (a) & (g), 35

SCHLAGENHAUF V. HOLDER (09/07/2005)

(PG 85 - “Sibbach’s evil twin – Bus Driver” CASE)

1. Schlagenhauf is the bus driver
2. He ran into a tractor trailer

3. Bus Passengers are the Πs

1) Bus Co./Owner

2) Bus Driver/Schlagenhauf
i. Bus Passengers




c/c=Rule 13(g)

3) Tractor Owner

4) Tractor Driver

5) Trailer Owner
4. How did the accident happen? Bus hits the trailer from the rear (in the back)
1) If Bus Drivers (Schlagenhauf’s) fault – going to fast and rams Trailer in the rear

2) If Tractor Driver’s fault – he slammed on brakes & stopped to short, he might’ve cut Schlagenhauf off

3) If Trailer Owner – faulty turn signals or brake lights
5. Why do people sue the Bus Owner & Trailor Owner?

1) Respondeat Superior – the owners of the company are responsible for their e’ees
6. The Bus Co.’s claim?
1) Cross-claims (c/c) “3 – 5” in diagram

2) Appropriate for one Δ to sue other Δ’s in the same case? 

i. YES – 13(g) is how people on the same side of the adversary line sue each other 

ii. Δ v Δ AND Π v Π 
7. Why is it a good idea to permit c/c’s in this case (rather than req’g the Bus Co. to wait for anther case to bring that up)?

1) EFFICIENCY – how many cases do we really want to have about whose fault this fender bender was?
2) The Bus Co. is essentially asserting the same claim against three of the Δ’s that the Π is asserting against them.

3) If the accident is in effect “their” ??? fault, not only should they be liable to the Πs, they should also be liable from the damage to the bus

4) That’s why we have Rule 13(g) – we have one accident, one transaction, where everybody should bring up their claims
8. Can the other three Δ’s (3 – 5 in the diagram) sue the Bus Co.? – Yes - Compulsory Counterclaim
9. Would those same Δ’s be able to, in a later case, sue 1 & 2, and say the accident was really their fault and they should pay for damages to the tractor and/or trailer? – NO
1) Why Not? 13(a) Compulsory Counterclaim
2) The Bus Owner did not have to sue the other Δ’s in this case (Cross-claims, via 13(g), are always permissive)

3) The only obligation the Bus Co. has is to sue the Πs if they have a Compulsory Counterclaim
4) BUT, once the Bus Co. chooses to assert it’s Cross-Claim under Rule 13(g), now any claim those Cross-Claim Δ’s have against the Bus Co. that arises out of the same transaction as the Bus Co.’s claim against them is now a Compulsory Counterclaim 
5) ((( In other words, once that Rule 13(g) claim is asserted, 13(a) requires all those other Δs to either sue the Bus Co. immediately, or waive that right forever 
i. So in choosing NOT to assert a Counterclaim against the Bus Co., they (3-5) have now essentially conceded that they will NEVER sue the Bus Co. whosever’s fault this accident turns out to be
10. ( Whole point of all of these rules: Basically that we should litigate a single transaction in one case 
11. Why is the Π allowed to sue all five of these Δs in the same case?

1) Under the OLD common law, you were allowed one Π against one Δ on one cause of action

2) Under CURRENT FRCP, via Rule 20, if you’re litigating under a single transaction, and if there’s any common question about law or fact you can sue multiple Δs
12. ((( To summarize:

1) Rule 20 allows Bus Passengers to sue all 5 (1-5) Δs in one case 

2) Rule 13(g) allows the Bus Owner to sue three (3-5) of the other Co-Defendants 

3) Rule 13(a) means that if they don’t assert any claims they have arising out of the same transaction (like this accident) they’ll be bared in the future from ever asserting those claims
4) We want everything related to this transaction (accident) to be tried in this case

13. So the above was how this case got to be the way it was.

14. What response (answer) (Rule 12(a)) do the three Cross-Claim Δ’s make on the Cross-Claim made by the Bus Owner against them?
1) They denied their own negligence (via the General Defense of “we didn’t do it”), AND

2) Even if we did do it, we have an Affirmative Defense of contributory negligence of the part Schlagenhauf

15. In support of their defense that Schlagenhauf was contributorally negligent, the discovery tool they’d like to invoke Rule 35 to have Schlagenhauf examined by the court
1) Psychiatrist, Opthamologist, Internist, Neurologist, 

16. Schlagenhauf responds by saying that Rule 35 is an invalid rule – it’s an invasion of his privacy that is NOT permitted by the Rules Enabling Act (§2072)
1) How can his lawyer able to make that argument w/out being sanctioned for a Rule 11 violation after Sibbach v. Wilson?
2) Why might we think that the holding of the Sibbach case is limited to Rule 35 as to Π’s?  Why would Δ’s (like Schlagenhauf) diff from Π’s?

3) ( B/c when Sibbach filed her complaint, she voluntarily put her health in question.  Schlagenhauf hasn’t been given a choice in the matter.  
4) Since someone else has put his health into question, maybe that’s a bigger invasion of privacy

5) The bigger danger involved here is a danger of blackmail (so distasteful that you won’t agree to it and thus will lose some defenses)

17. What’s the best way to go about solving the problem of whether or not Δ’s like Schlagenhauf should have to submit to Rule 35 examinations in lieu of Sibbach?

1) Look at the reasoning – WHY did the Sibbach case come to the conclusion it came to?
2) Is the reasoning the Court used to come to that conclusion also applicable to the facts of the Schlagenhauf case?

3) Only way you can tell if the facts of the two cases are in fact distinguishable or not

18. Why did the Sibbach Court come to the conclusion it came to in deciding that Rule 35 was a valid rule?  

1) Court in Sibbach dec’d that Rule 35 WAS a procedural rule and thus was valid under the §2072 Rules Enabling Act
2) Why did the Court come to the conclusion that Rule 35 was a rule of procedure?

i. B/c it wasn’t about the claims and defenses in the case, therefore it was not substantive, it was procedural
19. Does that reasoning extend to the fact of the Schlagenhauf situation where a Δ is involved?

1) “Yes” reasoning/argument:
i. Rule 35 is still a valid rule b/c it’s still about discovery (like a deposition, interrogatory, etc), not the claims/defenses of the case 
ii. Sibbach Court itself doesn’t seem to care about the object of the Rule 35 examination

iii. Just as Ms. Sibbach phys examination was NOT about whose fault the accident was, neither is Schlagenhauf’s

2) “No” reasoning/arguments (“distinguishable”):

i. Really no distinguishable characteristics

ii. While Schlagenhauf argues it’s a bigger invasion of privacy to have Rule 35 apply to Δs rather than Πs, that’s NOT the reason that the Court dec’d Sibbach (they didn’t care about the object; see iii supra)
iii. IF the Court had dec’d in Sibbach that Rule 35 was applic to Ms. Sibbach b/c the invasion of privacy wasn’t large enough to make the rule invalid, Schlagenhauf might have a argument that a bigger invasion of privacy might ‘cross it over the line’ to inapplic
20. Even if Rule 35 is valid, and even if the Cross-Claim Δ’s can show good cause, there’s still an argument that they’re not allowed to make a Rule 35 request of Schlagenhauf
1) Rule 35 can be requested ONLY of a ‘party’
2) The only person who is a party adversary of the three Cross-Claim Δ’s is the Bus Co. (1)
21. Even if Rule 35 is valid, and even if the Cross-Claim Δ’s can show good cause, and even if the Bus Co. is the only party adversary of the three Cross-Claim Δ’s, there’s still an argument that they’re allowed to make a Rule 35 request of Schlagenhauf

1) ((( Rule 35 applies not just to a ‘party’, but to people under the legal control of the ‘party’
i. Is Schlagenhauf under the legal control of the Bus Co?

· To some extent he is: the Bus Co. can tell Schlagenhauf what time to show up for work, what routes to drive, etc

· But is it beyond the scope of Rule 35 to allow e’ers to force e’ees to submit to phys & mental exams?
· In the ordy course of the Bus Co.’s business, can they make him take routine physicals?  
· If they do, than it looks like he’s under their legal control 

· If they don’t (ie via an agreement w/ the bus drivers union), than they probably can’t use Rule 35 against Schlagenhauf

ii. While he is NOT any party to this cross claim, he IS a party in the lawsuit (via the Π Bus Passengers)
iii. ??? Trailer Owner asserts counter claim (what kind?) against BOTH the Bus Co. and Schlagenhauf, so now Schlagenhauf can’t say I am not a party as against you on any claims in this lawsuit;  makes i & ii moot
22. Now that we’ve established both the Rule 35 is a valid rule AND applies to Schlagenhauf , we can address whether under Rule 35, would the req’ts of Rule 35 have been met so that Mr. Schlagenhauf has to submit to an exam

1) Rule 35 requires that the Cross-Claim Δ’s and the Counter-claim Π (Trailer Owner) show good cause
2) What is the evidence, gathered in the deposition, that suggests that they are entitled to examine Schlagenhauf?
i. 10-15 secs b4 crash he wasn’t able to slow down

ii. He had been in one other accident b4

iii. There was another driver who claimed he could see the lights from a ½ mile away

3) Why do they want an ophthalmologist to see him? – B/c he didn’t see the lights quickly enough
4) Why do they want a neurologist to examine him? – B/c he may have some problem w/ transmission of neurological impulses b/t brain and foot (“step on the brake” impulse)

5) Why do they want a doctor of internal medicine to examine him? – Similar to neurological problem
6) Why do they want a psychiatrist to examine him? – B/c he’s had another accident b4; he has a ‘death wish’
23. If you were the judge, which, if any, of these would you say you have good cause to have a court appointed doctor examine Schlagenhauf

1) SCt remands on this question, but strongly implies TCJ should send to ophthalmologist, but reconsider on all the other grounds

24. Why was mandamus (an order to a public official to do his duty) used?  In this case it was an order to the TCJ to properly apply Rule 35
1) Mandamus is an appropriate remedy here only b/c it allows for an interlocutory (a ‘in the middle of the case’) appeal (Rule 1292)
2) ( Remember that in Sibbach the parties appealed thinking that this order was a final order under § 1391 permitting an interlocutory appeal – that was the difficult question on whether the Collateral Order Doctrine made this kind of order final enough to count
3) Here the parties use a diff mechanism to get an interlocutory appeal, & the SCt approved

i. SCt agreed to step in b/c once Rule 35 exam is allowed, you can’t ‘take it back’, if the exams were inappropriate, you can’t get any relief
25. If Schlagenhauf refused to eye exam, court would say :

1) On the Bus Passengers claim against you, you will not be allowed to deny that your poor eyesight contributed to the accident 

2) On the Trailer Owners Counter-claim against you, you will not be allowed to deny that your poor eyesight contributed to the accident 

3) Rule 37 sanctions
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