Remittitur and Additur

Example of a Reason for a new trial b/c against the clear weight of the evidence


Case 2 – Dimick v. Schiedt (11/11/2005)

(Pg 1342– the “Why does Additur ≠ Remittitur” case)
1. Ragazzo example #1:
1.) Assume that the jury returns a verdict for the Π in a neg case for $250K
2.) The judge thinks that’s too much $ 
i. Remember the new trial std when dealing w/ damages (as opposed to liab.) is “does it SHOCK THE CONSCIENCE of the ct?”
ii. If you’re just talking about ‘regular facts’ it’s about whether it’s “AGAINST THE CLEAR WEIGHT OF THE EVIDENCE?”
3.) Judge thinks a fairer amt is $150K, but also that jury could’ve found damages w/in a range of $100K – 200K
4.) If you’re the Δ’s lawyer, what should ya do?  Make a new trail motion (ltd to ? of damages only)
5.) Since judge agrees w/ Δ’s lawyer, what should judge do in lieu of granting a new trial? Remittitur 
6.) Judge should contact Π’s lawyer and tells them that unless they accept a reduced amount, he’ll will grant Δ’s new trial motion.
i. If Π accepts Remittitur, new trial motion is denied, case is over 
ii. If Π doesn’t accept Remittitur, judge grants new trial motion (on issue of damages only)
7.) But which # should the Judge pick when making side deal w/ the Π?
i. This is NOT a negotiation.  It’s a one time offer which judge gives to the Π here
ii. Argument for $200K – want to give most deference to the jury; this amt is closest to want jury gave; judge would’ve allowed the Π to keep 200K had that been the award
iii. Argument for $150K – it’s what the judge thinks the right $ amt is
iv. Argument for $100K – least amt the ct should give; “we’re not in the bus. of generosity”
(1) Keep in mind we’re giving away the Δ’s $ here.  This is being done behind his back.  He has no say in the matter, so we should give the smallest amt possible on the theory he should have no complaint about that
(2) Practical problem w/ $100K is that the Π won’t go for it;  they’ll make new trial motion themselves b/c they think they can more in the next trial (they already got an award of $250K, reasonable to think they could get more than $100K in a new trial)
8.) There is case authority for each # listed in 7, but Ragz thinks the maj. of jd will use $200K (the highest amt that doesn’t shock your conscience)
9.) Very efficient – don’t have to go thru a new trial here
2. Ragazzo example #2:
1.) Assume all the same facts as in #1, but this time the jury verdict is only $50K
2.) Like in Example #1, Π would prob. move for a new trial… 
3.) Judge is inclined to grant b/c not enough $
4.) Can judge offer Additur?  Can the judge go to Δ and say that he’ll grant Π’s new trial motion unless Π agrees to higher amount of $?
5.) NO – Additur is Unconstitutional in federal ct
i. It’s a violation of the reexamination clause of the 7th Amend
ii. In State cts – this is OK;  most state cts go for $100K amt (amt closest to jury verdict)
6.) Very inefficient – have to go thru a whole new trial here
3. Why is Remittitur OK, but Additur isn’t?
1.) Gotta ask what the English cts were allowed to do in 1791
2.) Remittitur was OK back then, but not Additur
3.) SCt says is OK to ‘lop off’ the excess portion of an award (remittitur), but not to add ‘something new’ to an award (additur)
4.) But if you’re looking at this from the vantage pt of you’re ‘changing the verdic’t, as opposed to looking at it strictly from a ‘remittitur’ or ‘Additur’, who cares procedurally about how you’re doing it
i. Which cases are inconsistent w/ that view? DQ, Galloway, Ross, Tull, Beacon, Redman
ii. Which cases are consistent w/ that view? Slocum (b/c no JNOV 215 y/o, JNOV is Uncon.)
4. It’d be nice if SCt could decide how much history matters:
1.) Doesn’t matter a whole lot - DQ, Galloway, Ross, Tull, Beacon, Redman
2.) Matters a whole lot – Dimick, Slocum
5. In the more typical new trial motion, where one party would like a new trial b/c the verdict is against the clear weight of the evidence is clearly OK under the reexamination clause of the 7th Amend
1.) English cts in 1791 employed exactly the same motion & the same std in dec’g whether you got a new trial
6. Note also that Gasperini held that any standard broader than ‘abuse of discretion’ is a 7th Amend. violation
1.) Congress couldn’t pass a statute granting a de novo review (that’d be Uncons.)
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