BALANCE OF INTERESTS TEST!!!

CASE 5 BYRD V BLUE RIDGE RURAL ELEC CO-OP (10/05/2005)

(Pg 347 – 
1. Why is Π suing this Δ and not his employer?  B/c he can only sue his e’er for Workman’s Comp if he does so!
1.) Benefit for e’ee – certain & quick recovery, b/c no defeneses
2.) Benefit for e’er – puts limits on the recovery

2. Π can sue this Δ (Blue Ridge), for the diff b/t what he got in Work Comp proceeding & the total amt of his legal damages 
3. Π’s claim – Δ was negligent b/c working conds were unsafe 

4. Δ’s claim – Π’s a statutory e’ee; therefore, just like Π couldn’t sue the e’er who signs his paychecks b/c of SC Work Comp, Π can’t sue Δ either b/c he’s a statutory e’ee

1.) The proof Δ’s lawyer would want to put on – how much control they had over his activities & signs his paycheck
5. Π’s response – he’s the e’ee of his e’er, not the Δ
1.) The proof Π’s lawyer would use to prove that Π is an e’ee of his e’er, not the Δ – to what extent is Δ directing his activities as opposed to his direct e’er
6. Merely b/c Π is tech controlled by his contractor doesn’t mean that he’s not an e’ee of the Δ, if the Δ is  doing all the things that an e’er does to direct his activity
7. On the other hand, to the extent that he’s an independent contractor, then he’s not going to be a statutory e’ee 
8. ISSUE Question:  W/ respect to choice of law, which issue matters? 

9. ISSUE Answer: Who will be the decision maker on the issue of whether he’s a statutory e’ee?
1.) If we apply state law – judge decides (which is what Δ wants – doesn’t want a Sierocinski type jury giving awards based on sympathy and not facts)
2.) If we apply fed law – jury decides (which is what Π wants – juries more sympathetic to ‘avg joe worker” than big bad company)
10. (Under Guaranty, we’d use state law b/c of Outcome Determinative test

1.) Why is this Outcome Determinative?  B/c who hears/decides this case would definitely tilt the scales for either Π or Δ, which def affects the outcome & would be a reason to ‘shop forums’ (which both Π & Δ are trying to do)
11. SCt doesn’t apply Guaranty’s ‘test’ here.  They treat it more as a factual question and don’t think that it has an effect on the outcome b/c
1.) Both judges and juries are ‘fair’, they should both come to the correct conclusion

2.) There are methods by which judges are allowed to control the jury

i. Fed judges, unlike state judges, are allowed to ‘comment’ on the evidence to the jury (“It’s pretty obvious that Δ should win, but feel free to do whatever you like”)
12. ( SCt here applies a Balance of Interests test

1.) If Balance of Interests is higher under fed law, you apply it even if it has an effect on the outcome 

2.) If Balance of Interests is lower/none under fed law, you apply state law IF it has an effect on the outcome

3.) SC’s int in applying its rule that a judge decides who is a statutory e’ee – is it big or small?  
i. In SCt’s view, small.  Just looks like some housekeeping rule SC legislature decided that a judge should decide.  No big whoop.
ii. Big view.  It could potentially muck w/ the grand compromise of SC’s Workers Comp law.  Need some sort of concession from the pro-Π camp b/c what’s being lost here can be viewed as pro Δ (see pt 9 supra)
4.) Fed cts int in applying its rule that a jury should decide who’s a statutory e’ee?

i. 7th Amend does not actually require a jury trial in this case.  Had the 7th Amend req’d, that’d be the final word on the matter (regardless of §1652 or SC laws).

ii. You give this case to a jury b/c it’s a fed common law principle, which means that Congress could change this rule tomorrow if it wanted to by passing a statute saying that this type of case s/b dec’d by a judge

iii. ( So if the 7th Amend doesn’t actually apply, why does it matter at all?  B/c of the ‘principle’ of the thing – even though the amend doesn’t apply, it’s expresses a strong fed preference that juries should decide important fact questions (not really that strong of an argument really)
13. ( Important Point to Note: YOU DO “BALANCE”
14. (Is this case consistent or inconsistent w/ Erie?  Inconsistent – all of a sudden you have a diff fed rule being applied here
1.) If you really do believe that juries are more pro-Π, than:

i. Vertical inconsistency: diff result in federal court than in state court.  
ii. Horizontal inconsistency: different result from federal court to federal court.
iii. You’re going to have an incentive to shop forums – the Π will pick a place where he gets the right to a jury trial 

iv. There’s an equal protection problem relative to the Δ’s – Π has absolute right to choose the forum
15. (( Anytime you permit the law to be diff, you begin to encroach upon the 2 basic premises of Erie
1.) There should be no forum shopping

2.) The diversity jurisdiction should create no unfairness to Δ’s
16. (Guaranty’s Outcome Determinative test almost made it so no fed procedural rule would apply at all
17. (Byrd’s Balance of Interests test pushes back, saying fed procedural rules have to apply to something 
1.) SCt has obviously created more scope for fed law under §1652
2.) But anytime you do that, you reduce to some extent Erie’s twin aims

18. Does this overrule Guaranty?  Doesn’t the court apply a diff std to determine whether to apply fed or state law under §1652?  How do we apply the Outcome Determinative test after Byrd?
1.) You now apply the Outcome Determinative test only when there is no real important fed policy int

19. Thus, i/s/o overruling Guaranty, the SCt limits it in Byrd
??? QUESTION:  But if fed law now requires jury trials, how can forum shopping help?  By people moving so that they can file diversity suits?
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