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Practice Exam Question
1. In a DoC action (§1332), where State law applied the Rules of Dec’n, the relevant State’s law is that you will not grant a new trial motion if the winning party had a scintilla of the evidence in their favor.  Should we apply Federal law or State law in the trial ct in determining whether there should be a new trial? 
1st.) 1st Step – Take one side - Is there a federal rule or statute which:

· Directly applies, AND
· Which is valid

1.) So now we ask if there’s any fed rule or statute that addresses the question of what the std s/b for granting a new trial? 
i. There is – Rule 59(a) “have heretofore been granted” (this was done hundreds of y/o in England)
2.) Is that rule valid under the Rules Enabling Act (is it a procedural rule or a substantive rule?)
i. How do we tell if this is rule of substance or rule of procedure?

ii. It’s substantive IF has something to do w/ ‘claims & defenses of the case’.  But since this Rule does NOT have anything to do w/ the ‘c&d of the case’, it’s procedural
3.) Thus, under Sibbach and Hanna this is a procedural rule 

4.) So Rule 59 is broad enough to govern the question, it is valid, and by virtue of Supremacy Clause of Art. VI, it must trump any contrary state std

5.) Therefore, you would therefore apply the Federal ‘clear weight of the evidence’ rule, not the State ‘scintilla’ of the evidence rule
2nd.)  2nd Step – Take the other side - Is there a federal rule or statute which:

· Directly applies, AND

· Which is valid
1.) So now we ask if there’s any fed rule or statute that addresses the question of what the std s/b for granting a new trial? 

i. There is NOT – Rule 59(a) does NOT itself contain the std by how you know when the evidence is against the weight of the verdict (‘clear weight of the evidence’)
ii. It doesn’t have the ‘scintilla of the evidence’ or ‘shock the conscience’ stds either – all 3 of which are Common Law rules determined by case law
iii. So you could argue that Rule 59 is NOT broad enough to cover the question

2.) Next step then, is the Byrd ‘Balancing’ test – Only bal. IF there is a strong Fed interest
i. Is there?  Yes – how much evidence is req’d to get to trial
ii. Which one is more respectful of the right to a jury – Fed (clear weight) or State (scintilla)?

iii. In this case, State – only need a little bit of evidence to get a jury trial

iv. Kind of favors, then, to apply State’s law
3.) Next step, Guaranty ‘Outcome Determinative’ – does the Π when he files his case have any incentive to shop forums based on the diff. rules?

i.  If you were the Π, you’d obviously rather be in State ct; Which means that the Δ would have an interest in removing this case to fed ct (if he’s able)
4.) So if Rule 59 is NOT broad enough to govern the question, it looks like state law applies under either the 2nd or 3rd prongs of Hanna
5.) Finally, you’d have to apply Gasperini
i. This state’s view:  Gasperini seems to hold that when there is a conflict b/t the state std for granting a new trial, and the fed std for granting a new trials, you’d apply the State’s laws 

ii. Other side’s view: In Gasperini, the NY’s ‘material deviates’ std came from NY’s tort reform statute.  You might then say when there is that kind of political effort going in from the state part, the fed ct should try & accommodate the state interest
iii. But maybe out state doesn’t have nearly as much int in their rule as NY had in the Gasperini case, and you might argue that Gasperini doesn’t clearly settle this
11112005 Case 1 - Rojas v. Richardson

Page 1 of 2

