Rules 8, 12(b)&(h), 15(a), 37,& 58

COLEMAN V. FRIERSON (09/01/2005)

(PG 51 - “YOU’RE CORRUPT / YOU’RE FIRED” CASE)

1. Π investigating police corruption in Chicago, & it led back to the mayor’s office

2. Π was fired

3. Π sues city, mayor, & police chief (s/b be in procedure section of your brief) under 42 USC Sect. 1983

1) Provides you w/ action if someone violates your Constitutional rights
2) 14th Amend, Sect. 1 – Due Process Clause (pg 624 FRCP)

4. Π wins.  Why?  B/c TC rules that Δ’s were willfully delinquent during discovery.  J imposed a sanction of default as to liability.  Only role jury will have is to decide amount of damages.
5. What rule did judge use to base his ruling on?  Rule 37(b)(2)(C)
1) Rule 37  is always where we look to see what the appropriate sanctions are for not complying w/ discovery 
2) ( Established in Sibbach  case (when she didn’t comply w/ Rule 35)
6. Jury awarded damages
7. Judge entered judgment, which he is required to do under “Final Judgment Rule” Rule 58; requires the J in this case to sign a piece of paper called a “judgment”
8. Δ’s lawyer makes three motions w/in 10 days of the judgment 

1) Δ claims Res Judicata (“thing dec’d”) – according to law of preclusion, some other case prevents you from bringing this case

i. Assume Δ was right; can he bring it up now?  
ii. NO – b/c it’s an affirmative defense (even though you have a legitimate a valid claim against me, you still lose, b/c my defense beats it)

· Δ is not saying “I didn’t do it” (general denial); he’s saying that even if I did do it, my affirmative defense beats it.

iii. Why can’t Δ bring an affirmative def. at this stage of the proceedings?

· B/c Rule 8(c) requires affirmative def. appear in the answer to your defense (in pleading to a preceding pleading)
iv. If they want to assert Res Judicata as a defense now, they need to get the judge to grant a leave to amend their answer Rule 15(a)
· First, these types of grants are rarely granted after final judgment has been entered
· Second, J has already punished the Δ for violating the discovery rules

2) Δ claims that the Π’s claim falls under Rule 12(b)(6); 
i. But Rule 12 (h)(2) says you can only bring up Rule 12(b)(6) until final judgment, not afterwards
ii. ( Why the diff b/t Rule 12(b)(6)  and Rules 12(b)(2) (3) (4), & (5)?

· B/c Rule 12(b)(6) might have something to do w/ the trial in the case.  You might learn something new in the course of the trial which would educate you as to why the Π can’t state the claim
· B/c it is tied up in the merits of the case, you get longer b/c the reason might come out your own discovery, or it might come out in trial itself 

· 12(b)(2) is NOT tied to merits of the case;  there is either personal jurisdiction or isn’t and we should settle that first;  

· Same for 12(b)(3) (4), & (5)
· 12(b)(7) is the same as 12(b)(6) – you might not learn that someone is an indispensable party until you learn facts in discovery, or facts in trial that first alerted you to that

· ( 12(b)(1) can be raised at ANY time;  that right is NEVER waived;  can be brought up at any time during either trial court level or on appeal (appeal is b/c of common law)
· The basis of this rule is that it is such a big deal to have a federal court usurp the power that belonged to a state government that, fairness & efficiency aside, you have never waived your right to complain about subject matter jurisdiction
· Doesn’t even matter if you were the one that picked the federal court

3) Also, the Court can bring it up as well

4) Δ claimed Π had no property or liberty interest in his employment to invoke protections of the due process clause
i. This not a 12(b)(6) motion – it’s using facts OUTSIDE the complaint;  12(b)(6) motions are addressed TO the complaint itself;  therefore 12(h) doesn’t apply

ii. This is not an affirmative defense – it’s challenging an element of the Π’s claim; we’re saying you can’t establish an element of your claim; so Rule 8(c) doesn’t apply
iii. Thus, given it’s neither a 12(b)(6) or affirmative defense, the common law has got to be that you can’t attack the validity of the Π’s claim after final judgment

· Δ should have made a 12(b)(6) or summary judgment motion right after the conclusion of discovery, or argued to the jury that the Π hasn’t established these facts

iv. Suppose the Δ had made this motion B4 final judgment – would it have been OK then?

· NO!!! Since Δ had already defaulted under Rule 37, as a punishment for not complying w/ discovery, the jury was not allowed to determine any issues of fact (only $)
· The Judge is essentially saying that he doesn’t care if the Δ had any winning defenses or not or if the Π has a winning case or not
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