Rule 38, 39, & 48

COLGROVE V. BATTIN (09/09/2005)

(PG 134 - “HOW MANY JURORS DOES IT TAKE TO SCREW IN A LIGHT BULB” CASE)

1. Whether a 6 person jury in a CIVIL trial is in violation of the 7th Amendment
2. SCt has already held that 6 person jury in a CRIMINAL trial does NOT violate the 6th Amendment in Williams v. Florida
3. How is the 7th Amend differ from the 6th Amend

1) 7th , like Rule 38, preserves your Jury Trial of Right on suits at common law as it existed since 1791
2) ( Unlike the 6th, the 7th does not create the right to a jury trial, it simply says that whatever rights previously existed would be preserved
4. Rule 39 - Trial by Jury OR by the Court
1) “Jury trial” or “bench trial”.
5. In 1791, a jury was comprised of 12 people.  If we’re going to preserve the right to a jury trial, shouldn’t you get a 12 person jury in 2005 at the time of this case?  

1) Why does the court think that this is a bad argument?

6. The problem here is determining what should be preserved and what should not be preserved from 1791.  The # of jurors is only one of the items involved in determining the procedures that were used back then. 
1) What are some procedural items that have NOT been preserved:

i. Only men were allowed on juries back then
ii. Also, jurors then were NOT impartial observers of the facts.  There were also thought to be witnesses as well back then
2) What substantive items have been preserved?  
i. Does the jury function according to the way we think a jury must function

7. ( This is just Sibbach v. Wilson in another guise 
1) Are the # of jurors something that affect the substance of the right to a jury trial; the essential characteristics and attributes of a jury?  If it is, it IS preserved by the 7th 
2) Or is it just a procedure that we can disregard?  Just a detail?  If it is, it’s NOT preserved by the 7th 
8. ( Like in Sibbach v. Wilson, the SCt never addressed the question of whether or not if anything that changes the outcome of a case is substantive

1) In other words, if anything that changes the outcome affects the essential right to a jury

i. If the # of jurors affects the outcome of the trial – if 6 is more likely to lead to unanimous verdicts than 12 (and thus be pro-Π) - that makes it substantive

9. Is the # of people on a jury a matter of substance (essential characteristic) or procedure (just a detail)

1) What are the essential characteristics of a jury which help eliminate judicial bias?
i. Bringing more people to bear, along w/ their accompanying differing views, is a good thing

ii. Jurors, unlike Judges, come from broader cross section of the community
iii. Having multiple people helps in sifting thru the evidence & remember trial details

iv. Group brainstorming process makes everything you say subject to scrutiny

10. ( The SCt says that the essential substantive attributes of a jury are:

1) A fair cross section of the community, and

2) Enough jurors that the group deliberation process works properly

11. Π lawyers love juries b/c they’re “real people”

1) Juries can relate to being hurt, losing loved ones, biased to big companies, can’t handle/understand ‘complex’ cases, etc

2) (Sierocinski v. Du Pont – even though Π had no idea why bomb exploded & couldn’t prove why bomb exploded, a jury found in his favor b4 it was reversed by judge simply b/c they felt sorry for him
i. We have no proof but a sympathetic Π, we don’t want a fact finder who is good at sifting thru complex cases 

12. Does a 6 person jury preserve the essential attributes of the jury in the sense that you’ll get a fair cross section of the community? Why does Justice Marshall dissent?
1) He’s concerned about the representation of blacks on the jury

2) If a 6 person jury, lots of juries will have 0 blacks

13. If a 12 person jury, lots of juries will have 1 black

14. As far as deliberation is concerned, are 6 or 12 better?  Why do Π’s like 6 and Δ’s like 12? 

1) B/c of the ‘unanimous verdict’ factor

i. Π’s like unanimous verdicts

ii. Δ’s don’t

2) Why is it in a jurisdiction that requires a unanimous verdict for a criminal case, or declares a mistrial, is the Δ is much happier w/ an 11-1 vote?
i. Criminal Δ – any day not spent in jail is a good day

ii. Civil Δ – any day you don’t have to pay money is a good day

iii. That’s why Δ’s like trials to take as long as possible – inertia effect

15. Is a 12 person jury is less likely to be unanimous (& thus help the Δ)?
1) Yes – b/c the more people we have, the more likely we’ll have a dissenter

i. Key factor is whether is the holdout has a friend

1. if it’s 10-2, you’re less likely to cave in to the other 10

2. if it’s 5-1, you’re likely to give up

3. in both cases the % are the same, but 12 person jury is better for Δ 

16. Is a 6 person jury is less likely to be unanimous (& thus help the Δ)?

1) Yes – b/c if you do dissent, and it’s 5-1, you’re more likely to stand up to 5 people than someone faced w/ a 11-1 position

2)  Yes – b/c is the idea that a strong willed person, who can help create a unanimous verdict, is much more likely to be on a 12 person jury than a 6 person jury
17. For general group deliberation, which is better, 6 or 12?

18. SCt almost had to rule the way they did was b/c of way they ruled in Williams v. Florida
1) They said that although arguably the 7th makes a diff b/c of it’s diff wording from the 6th, really it doesn’t make a diff 

2) Essentially the same questions are involved, and those questions were resolved in Williams v. Florida
19. Is 5 person jury ok?  No - Ballew v. Georgia (pg 139); Draws the line @ 6

20. Is 5-1 ok? No – Birch v. LA  (pg 141); 
21. Is 9-3 ok? Yes – Johnson v. LA (pg 140); 

22. ( One remaining open question: Does it have to be unanimous if > 6 but < 12 
23. ( Unlikely to come up in a federal CIVIL case b/c of Rule 48
1) Must be unanimous unless otherwise agreed by the parties

2) Parties are never going to agree b/c the Δ is never going to agree 

3) Whether or not the Constitution requires it, the Rules require it, and the Rule can always be tougher than the Constitution
4) Much more likely in a State Criminal Case

24. Most local court sit 8 or 9 juries b/c of Ballew v. Georgia – If you lose a couple, you’ll still have @ least 6
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