LECTURE 1 – THE 3 ITEMS NEEDED FOR FED COURT TO HEAR A CASE 

1. SUBJECT MATTER JURISDICTION (SMJ) (09/29/2005)

2. PERSONAL JURISDICTION (PJ)

3. VENUE

1. SMJ (incl’g Removal JD)
1. Two types of SMJ:
1) Federal question jurisdiction (§1331)
2) Diversity jurisdiction (§1332)
2. SMJ addresses the question, “Has the sovereign (which in the U.S. means ‘the people’) granted the court the power to decide the kind of case that the Π has chosen to bring?”
3. It must be the Π who brings it up, NOT the Δ 
4. In fed ct, that means two things.  Π has to show both:
1) A Constitutional question that permits the exercise of the jurisdiction, AND
2) A Statutory provision that permits the exercise of the jurisdiction
5. Under Federal question jurisdiction:
1) ( The Standard for Constitutional ‘Arising Under Jurisdiction’ Under Osborne, a case arises under fed law (& thus satisfies the 1st  req’t part of SMJ) w/in the meaning of Art III, §2 when there’s ANY fed ingredient ANYWHERE in the case (OUTER BOUNDS)
2) ( The Standard for Statutory ‘Arising Under Jurisdiction’, in other words whether a case arises under §1331, is based on the sovereign (either fed or state) that creates the Π’s claim (which address the 2nd part of SMJ) (based on Motley & writings of O.W. Holmes)
3) Notice how much narrower 1331 is than Art III
4) Two exceptions to O.W. Holmes rule
i. Even tho Congress creates your claim there is no fed question juris under 1331 if the case has no fed element in it (Shawshonee Mining cases)
ii. Even tho the state sovereign creates your claim, if the state created claim poses some substantial fed question that is thought to arise under fed law w/in the meaning of 1331, then the fed cts can decide the fed question; Smith v. Kansas City Title & Trust – questioned Congresses authority to issue bonds; had to resolve under Art I, Sect. 8)
5) Why? b/c the fed cts are cts of limited jurisdiction.
6) STATE courts are courts of plenary power – they have SMJ to hear pretty much anything, incl’g fed question cases.  Exceptions relate to Fed Question cases that have been committed by the Congress exclusively to the fed cts (ie SEC claim, Sherman Anti trust claim)
6. Under Diversity jurisdiction:
1) ( The Standard for Constitutional ‘Arising Under Jurisdiction’: Art III, §2  But notice how the Constitution does NOT require

i. Amount in controversy ($0 is OK), or 
ii. Complete diversity (only minimal diversity req’d under Constitution)
2) ( The Standard for Statutory ‘Arising Under Jurisdiction’: 
i. Requires a threshold controversy amount (§1332), and

ii. Requires complete diversity under Strawbridge v. Curtis and Kroger 
7. REMOVAL JD
1) ( Only Δ can remove
2) ( §1441(a) The Basic Std for removal jurisdiction – IF the Π can bring the case to fed court, the Δ can remove it there
i. All Δ must agree to removal/sign the removal petition

ii. ( Domicile will be calculated at the time of removal only
iii. Removal must occur w/in 30 days of the time the action becomes removable
3) Exceptions – some fed question cases that Π could file in fed court that Δ CAN’T remove there
i. §1445 – FELA cases (fed e’er liab act)
ii. SEC Act of 1933
4) Where is the case removed to under §1441(a)?  To the dist ct where the action is pending

i. i.e. if the case is filed in Houston then the case will be transferred to a federal district court in Houston

8. IE: If citizen of NY sues a citizen of TX, asking for $100K, in a  state court in OH:
1) Since Π could’ve filed that case in fed court, had he wanted to, the Δ can get that case into fed court via §1441(a)
2. PJ

1. Generally, a fed ct will have the same PJ as a local state ct would
2. If a state court can hear a case, gen a fed court in the same state can hear a case
·  FOUR TYPES

1. In Personam – proceeding against a person 
1.) I/s/o having an actual seizure of your person to give the ct pers juris, we would allow a ‘symbolic’ seizure to suffice;  you could bring any personal claim against the person that you had
2.) That symbolic seizure was usually you being served w/ process w/in the territorial boundaries of the ct;  if served it’s ‘as if you were seized by the sheriff’
3.) Process involves 2 docs
i. The complaint – the list of charges against you
ii. The summons – an order of the to respond to the complaint w/in a stated # of days or face a default judgment
2. In Rem (aka True In Rem) – proceeding against property (realty or tangible/intangible personalty)
1.) You seek to have your title to a piece of prop declared valid as against all the world
3. Quasi In Rem I  - proceeding against property
1.) Similar to In Rem, but more ltd
2.) You seek to have your title to a piece of prop declared valid as against as among all the parties to this case
4. Quasi In Rem II - proceeding against property (realty or tangible/intangible personalty)
1.) Completely diff
2.) I would really like to proceed against the Δ In Personam, but I couldn’t seize him w/in the territory of the ct.  Instead I will proceed against prop that he owns w/in the territorial jd of the ct.
3.) If you win that kind of case, the only relief you get is that you are entitled to seize the prop & sell it to satisfy your claim 
4.) Since you’re only proceeding against the property, and not against the actual person, the most the Π can get is the amount of the property
· TWO REQ’TS FOR CT TO ASSERT PJ OVER “YOU” IN COMPLIANCE W/ THE DUE PROCESS CLAUSE
1. Basis for ct to assert power, AND
2. There must be notice

· TRADITIONAL TYPES OF JURISDICTION
1. Territoriality (Pennoyer, Tyler, Garfein, 
· Including presence

2. Domicile (Milliken v. Meyer)
3. Agency
4. Express (via K; BK) or implied (Hess v. Pawloski) consent
5. Waiver (Failing to make a lack of PJ defense in a timely manner)
3. VENUE
1. Basic Venue Rule – 1391 – Approp in 1 of 2 places
2. §1391(a): if SMJ based solely upon DIVERSITY (if based on Diversity AND Fed question, you , you CAN’T use 1391(a))
1) If all the Δ’s reside in the same state, then it can be in any district where any Δ resides;  if all reside in same district, then that district is the only district you can bring the case in
2) Where the events or omissions that gave rise to the complaint took place OR where a substantial part of the property is
3. §1391(b): if SMJ based upon FED QUESTION 

1) If all the Δ’s reside in the same state, then it can be in any district where any Δ resides;  if all reside in same district, then that district is the only district you can bring the case in
2) Where the events or omissions that gave rise to the complaint took place OR where a substantial part of the property is

4. These are the same for all kinds of cases under 1391(a) & (b)
1) The only diff b/t the two is in the ‘garbage can’ provision of (3)
2) Then you have to care what the basis of SMJ is.
i. If you’re only in ct under diversity grounds, & there is no other basis for SMJ, then §1391(a) says that the ‘garbage can’ provision is wherever all the Δ’s are subj to PJ
(1) Note that this is a ‘garbage can’ provision – applies only if the first two parts (§1391(a)(1) & (2)) of the statute don’t help you
ii. §1391(b) – slightly diff ‘garbage can’ for fed question grounds - if you can’t use (1) or (2), it’s wherever the Δ’s may be found; means any district in which the Δ’s are served the summons & complaint
5. §1391(a) is broader b/c PJ can be based on things other than service;  when that is true, this ‘garbage can’ provision says, “as long as PJ is OK for any reason, it’s OK to have venue”
6. §1391(b) is only if PJ is based on actual service w/in the district 
7. Where does a corp reside for venue purposes? Per 1391(c) – anyplace they are subj to PJ
8. Venue, once established, is NOT fixed for all time;  it is possible to TRANSFER cases

1) §1404 – If the orig venue was proper, you get to transfer the case to some other venue that is better
2) §1406 – If the orig venue is a mistake, it is possible to transfer the case to a place where venue is in fact proper 

1. Notice the diff b/t TRANSFER and REMOVAL
1) Transfer is b/t federal cts

2) Removal is from state court to federal court.

3) ( There is no way to move a case from state court to a different state’s court.
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