THIS CASE IS EXCELLENT AUTHORITY FOR THE “PLAIN ERROR RULE”!!!

SIBBACH V. WILSON (08/26/2005)

(PG 6 - “YOU CAN’T EXAMINE ME” CASE, CONTINUED)

1. Venues
1) 28 USC 1391(a)(2), which deals w/ diversity issues, gives the trial its venue
2) Why not 1391(b)? – Diff is subject matter jurisdiction
3) All the Δ must reside in that state in a diversity action
i. Wilson resides in DE – personal jurisdiction

ii. For a corporation, ALSO where they do business, 1391(c) – thus, also personal jurisdiction
2. Three items needed for federal ct to hear a case
1) Subject matter jurisdiction

2) Personal jurisdiction

3) Venue

3. Dilemma Question

1) Procedure

i. § 2072 Rules Enabling Act (REA) Fed law applies since in Fed Dist Court; 
ii. This makes Rule 35 valid

2) Substance

i. § 1652 Rules of Decision Act (RDA) – The State’s laws apply as rules of decision in federal courts 
ii. This means that the district court, though sitting in IL, must apply the laws of IN, the state where the cause of action arose, and to order the examination
4. She concedes that this IS procedural

1) BUT, she contends that it is still illegal b/c SCt does NOT have the power to determine procedural rules in all instances 

2) She contends that there’s a category of important substantive rights that can’t be touched by a SCt ruling

5. Persuasive?

1) NO – B/c statute says SCt has power to prescribe gen rule of procedure

2) YES - § 2072(b), which states that such rules of procedure shall NOT abridge, enlarge, or modify substantive rights, and if they do, then such rules are not valid
i. SCt assumes that this ‘second part’ is ‘surplusage’ 

6. Rules of Enabling Act may have reflected the 1891 case of Union Pacific Railroad v. Bottsford which stated that phys examinations were “an indignity, an assault and a trespass” (pg 28)
7. Conformity Act hadn’t been repealed yet, but it obviously couldn’t prevail against a valid federal rule

1) BUT, if no valid fed rule, than Conformity would apply
2) State procedural law would have applied; thus, since in IL, no phys exam would’ve been permitted

3) In other words
Procedure ( § 2072 ( Fed law ( Rule 35 (n/a)
4) .

1. Bottsford
IL Law  (either better)

8. Why does the SCt feel that they can prescribe procedural rules no matter the impact on substantive law (in this case privacy laws)?

1) Why? – B/c no “bright line” -  would have to ask the “importance” question in every case

2) Why? – B/c since some states allow phys exams, as do Canada & England, the argument can’t be that you’re upsetting substantive rights

3) Why? – B/c he says he can’t even send her to jail if she refuses

9. SCt writes rules, submits them to Congress, & if Congress doesn’t reject them, they become Rules

1) This is true even if Congress doesn’t even read the Rules and just ‘lets them happen’

10. ??? Another option she has: § 1652 = § 2072
1) § 1652 is about Federalism (Fed power v State power) – argue Rule of Procedure; many fed law applies

2) § 2072 is about Separation of Powers – Rule of Substance b/c involves right to privacy
11. Ragazzo’s argument: § 1652 (RDA) and § 2072 (REA) are not necessarily the same.  

1) A Rule may be Procedural for the purposes of RDA (requiring federal law to apply) AND
2) Substantive for the purposes of REA (therefore an invalid procedural rule) (Requiring federal common law to apply:  Bottsford)
CONTEMPT
12. She was held in contempt & arrested. Valid?

1) Case was filed b4 rules became effective.  Why does Rule 35 apply at all? B/c of Rule 86(a)
2) Pg 7, fn ‘g’ – arrest was improper

13. Why did SCt address this?
1) Remember that you can’t raise issues in CCA that weren’t raised in Dist. Court

2) Remember that you can’t raise issues in SCt that weren’t raised in CCA & Dist. Court

3) The SCt addressed this b/c it was a plain error
14. Under the new Rule 37(b)(2)(D) , you can only be held in contempt.  You can’t be arrested 
15. Does this mean the court has no power?

1) NO – Court can strike out your defense – which kills your case
2) 37(b)(2)(c) 

16. Why is there a rule that higher level courts generally don’t allow add’l info to be submitted to Appeals or SCt?

1) B/c we want things to have speedy processes; gives the DC a chance to fix things
2) EXCEPTION: Plain error – it only takes a ‘few minutes’ to remedy error

17. ((( THIS CASE IS EXCELLENT AUTHORITY FOR THE ‘PLAIN ERROR RULE’
1) Plain error rules apply to both substantive AND procedural rules
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