LECTURE ON NATURE OF FED COMMON LAW (10/07/2005)

1. Process by which the law got made, first in England and then here, over hundreds of years
2. While Erie did state that there is no “federal general CL”, that doesn’t mean that we don’t have “federal CL”
3. 7 areas in which federal common law exists:
4. Items 1-3 aren’t really controversial: involve matters that have to involve fed law & CL b/c there’re no other alternatives for resoluation
5. Items 4-7, though, are much more controversial:  not nearly as necessary as 1-3 and arguably involve making “federal general CL” 
1.) Constitutional/Statutory Interpretation
i. Since Congress, by def’n, can’t change meaning of the 5th-14th Amend (Due Process clauses), only  a judge, by necessity can tell you what it means to deprive someone of life, liberty, or property w/out due process of law (ie: evolution of rights to privacy)
ii. This is very similar to CL process - SCt determined the right to privacy existed, they def’d elements on a case by case basis, and then they define each other over time
iii. On the other hand, this is not technically the kind of CL of the kind you saw going on in England

(1) English cts made up laws out of ‘whole cloth’ – that’s ‘general CL’
(2) SCt here doesn’t: looks at nature of Constitution & clauses and then analogizes to present understanding of right to privacy – that’s ‘federal CL’
2.) Implied Rights of Action
i. Problem you see in Bell v. Hood
ii. There’s a lot of provisions in the Constitution and statutes that say people aren’t allowed to do something but that don’t expressly say that one private person can sue for the violation of those provisions

iii. IE: §14 of SEC Act violation of proxy
(1) This is a felony and the SEC has extensive enforcement power

(2) BUT nothing says that the person who lies on proxy can be sued in a private action for damages

(3) BUT the SCt in 1964 case (?) says you do have precisely that right;  it choose to imply a private right of action in §14 of the proxy rule
(4) B/c they did that, fed cts have to examine what those elements of proxy fraud are on a case by case basis.  Same/diff from CL

(5) This isn’t like making law out of ‘whole cloth’ – it’s being dec’d against the backdrop of 6 SEC statutes
(6) There asking how this particular issue fits into the gen fabric of securities legislation

(7) This can only be a fed area.  No state can decide this

iv. This is not necessarily a CL area.  
(1) Congress could change this tomorrow.  They could amend the SEC Act to allow/not allow private law actions for proxy fraud

(2) But until they do so, judges have to answer these CL questions

(3) These are obviously federal questions (think jurisdiction!) b/c no state could be despositive on the meaning of a fed statute
3.) Interstitial CL making
i. When Congress passes laws, they can’t think of everything in part b/c

(1) Foresight is never 20/20, and

(2) They don’t want to! (they’d like the ct to work things out in the future)

ii. When this happens, the cts have to fill in the gap of the law 

iii. This is NOT “federal general CL” making, b/c it doesn’t create these laws out of ‘whole cloth’
(1) It tries to be consistent w/ the rest of statute

(2) These are obviously federal questions (think jurisdiction!) b/c no state can’t fill in the gaps of a federal scheme
iv. Until Congress acts, only the cts can do this – 

v. i.e. Dice (fraud vitiates signature)

4.) Fed cts often think they have the power to ‘make up’ the law to decide cases falling from an implication from whatever source granted them original jurisdiction to hear the case
i. IE: Art III gives the fed cts the power to hear admiralty cases.  The SCt has held that in those cases it is entirely permissible to make up the laws to decide them.
ii. IE: Sect 303 of LRMA gives fed cts jurisdiction to hear claims involving any CBA.  Fed cts say that that grant of jurisdiction gives them the power to make up “federal CL”
iii. This rational must go too far.  Consider Art III, Sect 2, which gives the fed cts the power to hear cases b/t citizens of diff states
(1) ( Obviously the cts don’t have the power to make up the law to decide that kind of case (think Erie!)
iv. So why then do the Admiralty and LRMA turn out the way they do?  
(1) Well the former deals w/ the inter’l relations of the US, which maybe is an area that is so important that fed power be exercised that it makes sense to imply the ability to create fed CL in those circumstances
(2) The latter is about Labor peace, which given the volume of statutes involved is obviously very important to Congress; maybe there’s a big int in making sure the CBA are in sync w/ those Congressional statutes 
5.) Property interests created by fed law
i. Gen. rule: merely b/c the U.S. creates a property right does not mean that fed CL will determine the rights & obligations attending to those property interests
ii. Important point: Sometimes a fed int is so important that we give the fed cts the right to create fed CL
(1) This is an exception to the general rule
(2) This also looks very much like creating “federal general CL” out of ‘whole cloth’
iii. IE: Wisner– insurance beneficiary directly in conflict w/state law

6.) Legal relations of the U.S.
i. Gen rule: Just b/c fed gov’t is a party does not give fed cts the power to create “federal CL”
ii. Exceptions: Where the fed gov’t is itself asserting it’s right on fed commercial paper, the fed gov’ts rights must be determined by “federal CL”
iii. Just another illustration of when the U.S. is involved there is thought to be a need for a uniform fed rule, that the courts have the power to create “federal CL”, even though it is not necessary; looks very much like creating law out of ‘whole cloth’
7.) Int’l relations of the U.S.
i. Gen rule:  On matters involving the int’l law of the U.S., that although this making up law out of ‘whole cloth’, there is so much of a necessity that this be a federal problem that we accept it  
ii. IE: It’s better for the US to make decisions leading to war, not the NY SC (Cuba case)
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