.

CASE 2 – BERNHARD V. BANK OF AMERICA (11/30/2005)

(Pg 727 – “” case)
1. Case 1 – Probate Court
2. Dead woman - Sather

3. Her executor - Cook

4. Beneficiary rep (person accusing Cook of stealing) – Bernhard

5. Bernhard accuses Cook of stealing Sather’s $ b4 Sather’s died

6. His defense: (1) I didn’t do it b/c I was using the $ on Ms. Sather’s needs, such as groceries, medicine
7. Cook wins!  
8. Case 2

9. Bernhard, representing all of the beneficiaries, suing the Bank

10. Banks Defense: (1) I didn’t do it

1.) We don’t have to pay Bernhard, b/c even if Cook stole the $, Sather had signed a PoA authorizing Cook to take the $ out of her (Sather’s) acc’t 
11. Bank also argues that Def. Precl. prevents Bernhard from bringing it up again

12. Arguing the R.J. applies is an imprecise answer b/c the Bank is not making a claim preclusion
13. The Bank is making an C.E. defense, b/c this is in issue preclusion claim 

1.) At the very least, if Cook wasn’t stealing, then we (the Bank) can’t be liable.  And that issue has already been dec’d against Bernhard

14. ( Bank is actually barred from making a claim preclusion defense, b/c for R.J. purposes, M.E. is absolutely req’d – you are allowed to sue Δ’s one at a time

1.) There is no transactional basis to R.J. when diff parties are involved in the second lawsuit

15. WHAT IF, the Case 1 had been dec’d the other way, w/ Cook guilty & Bernhard victorious.  In add’n, Cook doesn’t have the $ to cover the verdict against him.  And now Bernhard wants to sue the Bank in Case 2.  

1.) Would the bank be bound by the finding of the probate court in Case 1?
i. NO! B/c the Bank wasn’t a party in Case 1!

ii. It’s inappropriate to bind someone who wasn’t a party to a case!  See the Due Process violation in Pennoyer (If the ct had no PJ over you in Case 1, and didn’t have any other jd, than it is a Due Process violation for the judgment to be binding against you)
iii. The Bank didn’t have an opportunity to litigate in Case 1.  They don’t know how well Cook defended the case!

16. Is it a Due Process violation to bind Bernhard, since she did lose?  NO! Since she was representing the beneficiaries in Case 1.  The ct had PJ over her. She did have her day in ct. 
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