Two Stds for SMJ

Modification of Holmes soverieign std

CASE 1 – BELL V. HOOD (10/12/2005)

(Pg 401 - 
1. The Π’s claim – FBI violated his 4th (unreasonable search & seizure) & 5th (not to deprived of liberty w/out due process) amendment violations
2. Why does the Π think that the fed district ct has SMJ? – B/c he thinks it’s a §1331 Fed Question case
3. Does the U.S. dist ct have SMJ under Art III, Sect 2?  In other words, is this a case arising under fed law w/in the meaning of Art III, Sect 2?
1.) Yes, b/c of Osborne v. Bank of U.S.
2.) ( The Standard for Constitutional ‘Arising Under Jurisdiction’ :Under Osborne, a case arises under fed law (& thus satisfies the 1st  req’t part of SMJ) w/in the meaning of Art III when there’s ANY fed ingredient ANYWHERE in the case
3.) In Osborne the fed ingredient was miniscule – involved a K case b/t Bank of US & a private party
i. No Statutory problem in that case b/c Congress passed a statute saying that there is fed SMJ over any case involving the Bank of the U.S.

ii. Consequently, it was only a Constitutional problem

iii. SCt said every case involving the Bank of the U.S. involves the question of whether the US Congress has the power to create the bank under Art I, Sect. 8

iv. It had never to anybody to question that b/c the Commerce Clause clearly gives Congress the power to create the Bank of the U.S.
v. ( Thus, a fed question that had an obvious right answer that everyone knew & that no one was arguing about provided a Constitutional basis for fed question jurisdiction b/c someone might choose to argue about it in the future and SCt wanted to preempt that 
vi. (( Is Louisville v. Motley inconsistent w/ Osborne? – NO!
(1) L v. M is about when a cases arises under fed law SMJ w/in the meaning of §1331
(2) Osborne is about when a cases arises under fed law SMJ w/in the meaning of Art III
(3) Art III is substantially broader
4. So what is Bell’s fed ingredient? – Violation of 4th or 5th Amendment
1.) This case clearly arises under fed law w/in the meaning of Art III
2.) ( That’s why no one was fighting about it here or in L v. M
5. We’ve now determined that this case is OK under the Constitution (1st req’t for SMJ), now we have to ask if the case has a Statutory basis (2nd req’t) – in this case §1331
1.) ( As in L v. M, this means that the Π’s own claim must arise w/in the meaning of §1331 – neither defenses nor responses to defenses count 

2.) ( The Standard for Statutory ‘Arising Under Jurisdiction’, in other words whether a case arises under §1331, is based on the sovereign (either fed or state) that creates the Π’s claim (which address the 2nd part of SMJ) (based on writing of Oliver Wendall Holmes)
6. The Δ’s response, after “I didn’t do it”, was a Motion to Dismiss stating that even if Δ violated Π’s 4th & 5th Amend rights you still can’t sue me in Federal ct b/c you still can’t sue me for $$$ in a civil case
1.) All the violations would mean is that they couldn’t use they evidence gathered in the Δ’s performance of their duties in a criminal case;  this is a civil case – and there is no claim for $$$ provision in the Constitution for viol of 4th & 5th 
7. Dist. Ct., on his own motion, dismissed the Π’s complaint.  What was the procedural basis on which the Dist. Ct. did so?  Pursuant to what rule? - 12(b)(1)’s lack of SMJ
1.) Why?  B/c Dist judge does not believe that fed law creates a claim for a private person to sue for $$$ for violations of his 4th & 5th.  The claim for $$$ under those violations does not exist
2.) Based on Holmes test, the federal gov’t (sovereign) has not created any claim that Π tries to state in his complaint
3.) Consequently, Π fails 2nd part of SMJ test 
8. SCt said that Dist. Ct. judge made a mistake – they said that the case s/h/b dismissed NOT under 12(b)(1), but rather 12(b)(6)
9. What is the diff in this case b/t the two Rules?
1.) A 12(b)(1) has no res judicata impact – Π can go to state ct and try again (not under 4th & 5th amend claims b/c they’ve been dismissed, but maybe under state trespass laws) – Π CAN TRY AGAIN
2.) Under 12(b)(6) however, the Π would be barred not only from bringing his 4th & 5th amend claims, but also any similar claims – Π’s CASE IS OVER FOREVER 
3.) That’s why Δ would much rather win under 12(b)(6) than 12(b)(1)
10. Why does 12(b)(6) make more sense than 12(b)(1)?
1.) You can only answer 12(b)(6) after you answered 12(b)(1)
2.) You’ve gotta have SMJ (12(b)(1)) before you can decide the case in the first place - we don’t want to waste a lot of time @ the beg of the case determining whether there is SMJ
3.) And if you claim is a loser, we don’t want to give you another shot – if you wanted to sue under state trespass claim, you should’ve done so b4hand
11. Thus, the SCt says the issue is really not ‘has the fed sovereign created your claim’, b/c if that were the test, than the dist judge did exactly the right thing.  
12. The SCt says that the real issue is whether your fed claim is fairly arguable (‘not frivolous’).  A case arises under fed law if the Π has a fairly arguable claim created by the fed sovereign.
1.) Thus, if it is obvious that you have no fed claim (it’s frivolous), then the fed ct should throw you out for lack of SMJ under 12(b)(1)
2.) BUT if there is at least a reasonable argument, there IS SMJ.  If at the end of the case it is determined that you claim does not exist, than you lose under 12(b)(6)
13. The result of Bell v. Hood has been overruled by Bivens v. Six Unknown Named Agents
1.) You can now sue under a private right of action for violations of 4th & 5th 
2.) §1983 also allows you to sue under a private right of action
14. Consequently, today there would be Fed Question jurisdiction over such a claim
1.) Not only is your claim fairly arguable, but it is also obvious that a fed sovereign has created your claim
15. Why did they go to fed dist ct in the first place?  Why not go to state ct?  Could’ve raised their fed claims there w/ no SMJ problems there.
1.) The reason they didn’t go to state ct is that the state dist ct judge would’ve ruled the same way as the fed dist ct judge did – dismissed b/c Π’s claim didn’t exist (can’t sue for $ under 4th & 5th)
2.) Fed ct judge much more likely to take an ‘expansive’ view of his claims
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