Galloway case – DVM’s are Constitutional

Slocum case – JNOV Unconstitutional

Redman case – JNOV Constitutional

Lecture 1 – RULE 50 (11/09/2005)

(Pg  – the “” case)
1. Rule 50 std is identical to the Rule 56 one, b/c they address basically the same purpose
2. In Galloway v. U.S.
1.) The SCt majority dec’d that the DVM (making a Rule 50 motion BEFORE a jury returns w/ a verdict) was permitted under the 7th Amendment
2.) The dissenters argued that you didn’t make the kind of motion the same way at common law 
3.) At CL in 1791, there was a way to keep the case away from the jury b/c the party w/ the BoP didn’t have enough evidence – you’d make a demurrer to the evidence motion  (DEM)
3. Two big diff b/t the DEM and DVM
1.) First Diff – result if motion was denied 
i. Today, if you make a Rule 50 motion and it’s denied, the case then goes to the jury
ii. Back then, if you made a DEM and it was denied, then judge would enter judgment for the other side
(1) Once you made the DEM, the judge sent the jury home
(2) Obviously, then DEM’s were far riskier than DVM’s
2.) Second Diff – the std for granting the motion
i. Today, the std is the ‘reasonable juror’ std
ii. Back then, the std for granting the motion was much tougher – it was the scintilla of the evidence rule 
(1) So, it was very risky for a party w/out the BoP to ask for a DEM b/c the std was so tough;  if the party w/ BoP had any proof, you’d probably lose the case immediately
4. The dissenters in Galloway argued that permitting the modern DVM had unjustifiably decreased the scope of the right to a jury trial.
1.) Since the opposing party would’ve been very hesitant to file under the DEM std back then, you were much more likely to have your case go to the jury than if you were under the DVM std
5. The majority argued in Guaranty that we haven’t changed your right to a jury trial, all we’ve done is change the procedure by which the motion is granted 
1.) They noted that the 7th Amend doesn’t change the procedure by which all this was done in 1791, it just protects the core of the right to a jury trial
2.) Cases which support this:  Colgrove, DQ, Ross, Tull
3.) All those cases rely on Galloway, which proceeded them, to make their similar pt
6. SCt said, based on Galloway, that as long as there was ‘A’ way to take the case away from the jury for insufficient proof in 1791, who cares if the procedures that determined how that was done had changed
7. Thus, square holding of Galloway  is that it is NOT a violation of 7th Amend to grant a DVM
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14. Case goes to trial.  A DVM is made, but it is denied
15. The jury come back w/ a verdict for the Δ
16. Now the Δ would like to make a JNOV (A Rule 50 motion after the jury returns a verdict)
17. From a POLICY perspective, a judge would much prefer a JNOV i/s/o a DVM.  Why?
1.) Very rare for a DVM to be granted, b/c if he grants it, it’s appealed, and fed CCA agrees, you have to grant a whole new trial
2.) But if he grants a JNOV, it’s appealed, and fed CCA agrees, the orig. jury verdict is reinstated and no new trial is necessary
3.) He might not have to grant the JNOV motion at all b/c the jury may actually get it right
18. The 7th Amend. not only has a jury trial clause, it also has a reexamination clause 
1.) The reexamination clause states that no fact found by a jury shall be reexamined other than in accordance w/ common law (CL)
2.) There were no JNOV motions in England in 1791
i. That makes sense b/c in England in 1791, if a DEM was granted, the jury was sent home!
ii. So there was absolutely no way in England to make a JNOV motion after the jury returned a verdict
19. In Slocum v. U.S., the SCt held (5-4) that the JNOV motion is UNConstitutional
1.) If a DVM is denied, the jury returns a verdict, and a JNOV is NOT permitted to be made 
2.) The most a TC judge can do is order a new trial 
3.) The 4 dissenters argued, ala Galloway,  that as long as there was “A” way to take the case away from the jury for insufficient proof in 1791, who cares if the procedures that determined how that was done had changed
4.) The dissenter also argued that the DVM wasn’t like a DEM either, but in Galloway the ct said it didn’t have to be.  As long as you could find an analogy, who cares about the timing?
5.) Kind in mind tho, that Slocum was a 1913 case, and Galloway  was a 1943 case
6.) The four dissenters basically established the argument the maj accepted in Galloway
20. Redman case – allowed JNOV motion to be granted
1.) The judge didn’t actually deny the DVM, he reserved it
2.) There was a common law procedure where judges riding the circuit in the English countryside would ‘reserve’ questions (in other words delay giving their verdict) until they could return to Westminster and confer w/ their colleagues 
i. They would take the jury verdict subject to the reserved question
3.) Thus, there was ‘A’ way to reserve a dec’n and upset the jury’s verdict later

i. But that reservation never was do I have enough evidence to go to a jury – how come?
ii. B/c the jury went home if you challenged the sufficiency of the evidence

iii. So the kind of reservations we’re talking about how to do w/ legal questions

4.) SCt in Redman doesn’t care about the distinction in ‘3.) i & iii’

5.) Redman, in trying to fix Slocum, said as long as DVM is not denied, but is instead reserved, it is then OK reexamination clause of the 7th Amend
21. In 2005, the judge should never deny the motion, but should instead reserve his right to decide the DVM and do it better under JNOV
1.) If the judge makes a mistake and denies the motion, does that mean that JNOV is then Unconstitutional?
2.) ((( NO – b/c under Rule 50, UNLESS the motion is granted, it IS reserved
3.) In other words, the judge CAN’T deny the DVM, which preserves the JNOV 
4.) CAUTION – if the attorney forgets to make a DVM before the jury comes back w/a verdict, there is then nothing for the judge to reserve under Rule 50, and then it is utterly unconstitutional for any ct to grant JNOV after that
5.) The most the TC can do for you is to give you a new trial
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28. .You have a trial, b4 jury comes back w/ a verdict you ask for a DVM, judge denies it (but it still reserved), jury comes back for verdict for Π
29. You forget to make a JNOV motion

30. You then go to CCA and you say, “no reasonable juror could’ve found for Π and it was legal error for TC judge to deny my DVM”, and CCA agrees

31. If you forget to make a JNOV, the most the CCA can do is grant you a new trial

32. Just as you can’t get JNOV unless you previously made a DVM, you never get the CCA to help you unless you made a JNOV motion after the jury returned w/ a verdict

33. That is for reasons of procedural efficiency – it allows the verdict winner to make his conditional new trial motion
34. If you forget to make a DVM motion, the most the CCA can do is grant you a new trial
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