Is there federal common law?

CASE 1 – ERIE (Δ) V. TOMPKINS (Π) (09/30/2005)

(Pg 326
1. Π sues Δ b/c, while walking along R/R track, got his arm torn off by something hanging off the side of the R/R
2. He sues them in the USDC for the Southern Dist of NY
3. W/ respect to what issue does choice of law matter?  What standard of care did the R/R owe him?
1.) If federal common law applied: there is no fed law on that issue yet!!!  The judge on this very case is going to have to decide how much of a duty the R/R owes to Π – (1) adopt PA std or (2) std which says ordy neg makes you liable 
2.) If PA law applied: Π viewed a trespasser; Δ only liable if there was wanton or willful misconduct – did not owe trespasser an ordy duty of care
4. At this time, the country was turning to a more ‘Modern View’ of tort law – you owe a duty of ordy care even to trespassers
5. Π’s lawyer want to try and convince the judge to abandon the old fashion PA rule and adopt the modern trend

6. Leading case preceding this: Swift v. Tyson
1.) Swift held that § 1652 only referred to statutes and congressional directives, but NOT to state’s common law 
2.) Under this case, if PA had had a statute that said that the R/R owed a duty of ordy care to Π, would we have applied fed or state law?  STATE law via §1652 RDA
3.) Under this case, if PA had NOT had a statute, but only a case, that said that the R/R owed a duty to ordy care to Π, would we have applied fed or state law?  FED; Fed judge would have the power to make up his own law on the subject 
7. The PA source for the rule was from a case, not a statute

8. Could Π have sued the Δ in state court in NY?  YES – state courts can hear anything (incl’g fed question cases, which this is not); states have nearly unlimited SMJ
1.) ( Had Π done so, could Δ have removed it from State ct to Fed Ct?  NO §1441(b) – even if you have orig jurisdiction based upon diversity (1332), you cannot remove the case if the Δ is from the state in which the case it brought 
2.) B/c Δ is a NY citizen, if you had brought the case in NY state court, Δ can’t remove it;  policy behind this is that removal is for out of state Δ’s trying to get a fair shake;  this Δ s/n/b running away from his home court
9. Thus, Π could’ve brought this case into a NY state court, and had he done so, Δ would’ve been stuck there forever - This is an example where removal jurisdiction is narrower than original jurisdiction
10. So why didn’t Π file it in NY state court?  NY would’ve had to apply the old Conflict of Law rule (apply law in place where accident happened – PA law), so that’s NOT the reason
1.) Reason Π’s lawyer goes to federal court in NY : he’ll at least be able to argue in fed ct that they should create a fed common law rule that says that the r/r is liable for ordy neg damages (3, 1.)) 
2.) Note how, unlike “8, 2.)” above, a Π (unlike a Δ), CAN remove a case from his home state 

11. Why didn’t he go to federal court in PA?  After all, Π’s lawyer could’ve argued everything he argued in NY.
1.) Reason – fed ct in PA would’ve been more likely to adopt PA common law since that’s where those fed judges would’ve been from 
Stage 1 – Statutory Construction (what does the language mean?)
1. ( The KEY ISSUE is that since this PA rule is made by judge i/s/o legislature, whether §1652 does or does not require the application of this PA common law rule
2. The part of §1652 we care about:  the federal courts must apply the LAWS of the several state 
3. The question being debated:  Whether the common law of PA is part of the LAWS of PA

1.) If it is:  §1652 requires us to apply it

2.) If it is not:  Swift v. Tyson is correct and we may disregard it and make up our own common law rule in federal ct

4. Is a dec’n by a judge in PA part of the LAWS of PA?
1.) Yes: Case dec’ns develop rules which must be followed 

2.) No: Legislatures make laws, Courts interpret the law & decide cases

5. Thus, since you can see reasonable arguments going either way, the next thing to consider is Legislative history
Stage 2 – Legislative History (how does the statute get to be the way it is and why does that matter?)
1. The proposed language of the 1789 bill: fed cts req’d to apply the (1) statutory and (2) common law of the several states
2. The actual language of the 1789 bill:  the LAWS of the several states 
3. Thus, you have strong statutory construction argument based on legislative history that Congress did not intend for ‘common law’ to be viewed as LAWS
4. BUT, notice how the actual language also took out the ‘statutory’ part of the proposed language;  that strongly implies that they were saying the same thing in ‘proposed’ as in ‘actual’, just w/ fewer words
5. Thus, since you can see reasonable arguments going either way, the next thing to consider is Policy 

Stage 3 – Policy (what’s the best result) (Crux of Erie)
1. Is Swift v. Tyson a good or a bad rule?
2. Major policy reasons why it was good:

1.) Helped to create a federal ‘common law’ – you’d get the same answer no matter which fed ct you went into
2.) It was hoped that the states would take notice of what the fed ‘common law’ was 

(1) State courts couldn’t’ve cared less what fed substantive ‘common law’ was

(2) But now that’s just viewed as the price of having 50 states 

3. ( Two major policy reasons why this case was bad:

1.) Leads Π to forum shopping – any time law is diff in fed court than it is in a local state court, there is this incentive to shop forums (Black & White v. Brown & Yellow was an embarrassment to the SCt for this reason)
2.) Equal Protection discrepancy - Π has absolute control over choice of forum, which is patently unfair to Δ 
4. Remember that the whole pt of diversity jurisdiction was not to give the Π a better % to win in fed ct, it was to give him a fair shake b/c he was in the Δ’s home town
5. Thus, b/c of those two major policy reasons, SCt dec’d to interpret the LAWS of the several states to include the common law of PA

6. But the cost that has to be paid is that since we no longer tie what happens in a fed ct to what happens in it’s state ct, now they’ll be discrepancies b/t the fed courts 
7. On a Policy basis, the SCt leans heavily toward overruling Swift v. Tyson
8. Also need to look at Jurisprudence 

Stage 4 – Jurisprudence (what do judges do when they decide cases & how is that similar/diff is that from legislatures do?)
1. When Congress passes statutes – they ‘make’ law, not ‘find’ it
2. ( If we think that Judges ‘make’ the law, not ‘find’ it, then that’s no diff from a legislature making law statutorily – this would make judicial rules fall under the purview of §1652
3. ( If we think that Judges ‘find’ the law, not ‘make’ it, then the fed ct can be as good at ‘finding’ law as a state ct can 
4. Fundamental change in thinking about what judges do when they decide cases as a matter of jurisprudence & philosophy b/t 1842 & 1938
1.) In 1842 people viewed the law as an objective reality
(1) lawyers and judge were struggling to get that reality (almost scientific); 
(2) no reason why fed judges couldn’t do that as well as state judges, and no reason to defer to state common law;  
(3) good reason to say we defer to statutes but not to judge made law
(4) Court saw common law as very diff from statutory law

2.) By 1938, the American Legal Realists moment had radically changed what judges did when they dec’d cases
(1) Judges had ceased to believe that they was an objective reality of law to reason towards
(2) Didn’t think that what judges did was that diff from what legislatures did 
(3) If judges are doing no more than expressing value judgments when they decide cases (cornerstone of ALR movement), then there is no reason to treat any diff what judges do from what legislatures do when they pass statutes 
(4) Either way you’re just getting a value judgment out of the PA gov’t;  there’s NO reasoning about values here

(5) Court has come to see common law as not very diff from statutory law

Stage 5 – U.S. Constitution (would a contrary result be a 10th amend violation or not?)
1. Judge Brandise said it would be unconstitutional (not just ‘wrong’) to apply fed common law to this case.  He goes so far to suggests that not even Congress could define the duty of care that the Δ owes to Π in this case
1.) Judges are to interpret the law – here we are giving them the opportunity to make the law

2.) Congress does not have the power to declare law that would be applicable to the states – why should the federal courts have the ability to make fed CL? (Good argument)
2. That’s not obviously right.  What in Art I, Sect. 8 could the Congress arguably rely on to justify them saying that they have the power to pass a rule stating how much of a duty is owed to a trespasser? 
1.) Rule: To constitute tribunals inferior to the SCt (Necessary & Proper Clause)
2.) It has the power to create the various district courts 

3.) You could then argue that Congress could therefore prescribe the substantive rules (essentially the rules of decision) that will apply when diversity cases show up in the US district courts

4.) In other words, since Congress has the power to create tribunals, it may be necessary and proper to prescribe rules of decision in diversity cases, right?

5.) And diversity jurisdiction is constitutionally granted... To the federal courts!
6.) You might then argue that Congress’s power to regulate interstate commerce gives it a power to prescribe the duty owed to trespassers where a r/r is involved, since r/r is involved in Interstate Commerce
3. If Judge Brandise is right, then the 10th Amendment would make it Unconstitutional for Congress to pass such a statute.  Thus, the court can’t have more power to make laws then the Congress does (think “Federalism”)
4. Since this is controversial, is Judge Brandise’s view part of Holding or Dicta?
5. If Holding, and therefore binding b/c of Stare Decisis, it was core important reasoning
6. If Dicta, and therefore not binding, we don’t know if they really believed it or not
7. If you believe you needed ‘heavy artillery’ to overrule a SCt dec’n that had been around for so long, then Judge Brandise’s comment was ‘Holding’.  You needed to believe that the contrary view was Unconstitutional
8. If you believe that the only thing necessary to the result was interpreting §1652’s LAWS, then Judge Brandise’s comment was ‘Dicta’.  Once you dec’d that the LAWS of the several states incl’d the common laws of the several states, you had no reason to ask whether a contrary dec’n would be Constitutional (that’s a hypo question)
9. Why do we care if this is Holding or Dicta?

1.) If it’s a Holding, the next statute is utterly Unconstitutional and can’t be changed by Congress
2.) If it’s Dictum, then it’ll be a fight in the next case about whether that next statute Unconstitutional b/c there’s reasonable arguments on both sides 
FINAL RESOLUTION

1. In Erie the SCt held that the interpretation of § 1652 in Swift was unconstitutional
2. Interprets § 1652:  “law”(statutes and state common law
SUBSEQUENT FOLLOWUP 10/05/2005
1. SCt holds that PA law must apply on the question of how much duty is owed to a trespass – but why PA law?
1.) Modern Rule - Klaxon (pg 336): Whatever the law a state court must apply, a federal court must apply as well.  Thus, the right answer is that once we decide that state law applies, it has to be PA’s (in this case) 
2.) Old Rule (Erie is a 1938 case) - Conflict of Laws Rule: You apply of the place where the accident happened.  Thus, b/c a NY state court would’ve had to apply PA state law, a NY fed court would’ve had to as well
(1) Notice NY could changed that CoLR anytime it wants so long as it does not violate the Constitutional restriction that the law that applies must have some connection to the case
2. Is Klaxon consistent w/ Erie?  (Keep in mind Erie doesn’t tell you which state law to apply)
1.) Yes – b/c it encourages uniformity b/t state & fed courts, which is a very important policy of Erie.  Other wise, we’d be back to forum shopping
2.) No -   Π can still choose the choice of law rules that favor him.
3. Is Klaxon Constitutionally req’d?  If violated, would it be a 10th Amendment violation?  Could Congress pass a statute changing the rule in Klaxon?[image: image1.png]
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