3 Key Questions to Ask

LECTURE 1 – CHOICE OF LAW (09/30/2005)

1. It is incorrect to think a TX ct would always apply TX law
2. The first question a TX ct would ask in a case clearly governed by state law, is “which state’s law should we apply”
3. Traditional View (1st Restatement): Most states had choice of law rules that involved ‘single factor tests’
1.) Significant minority of states still use this

2.) Bright Line rule
3.) Has a certainty to it, but it could be viewed as unfair 
4. Modern View (2nd Restatement):  More general test - You apply the law of the state w/ the ‘most significant contact to the litigation’
1.) Majority of states use this

2.) Mushy Line test

3.) You never have to say, “It’s unfair but that’s the law”, b/c you basically examine fairness in every case
4.) But on the other hand you never really know what state’s law will be applied until some judge decides what state he thinks has the greatest contact in the litigation

5. This choice of law problem is a matter for the states to resolve on their own
6. The only fed limitation on this is either the Due Process Clause or the Full Faith & Credit Clause (Art IV), which requires that the state apply the law of a place that has some significant contact to the litigation
7. We care about these three things:

1.) In a diversity case, should fed ct apply fed law or state law on a particular issue? (Erie et al)
2.) If you’re going to apply state law, which state law are you going to apply? (Klaxon)
3.) How do you know what the relevant state’s law is if you’re the fed judge? (Bernhardt)
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