OVERVIEW OF COMPLAINTS & 12(b)

1. Addressing how to respond to a complaint (as opposed to yesterdays how to file a complaint)

2. ( Δ has two choices to respond to a Π’s complaint
1) Δ can Answer the complaint Rule 12(a)
2) File a motion to dismiss under Rule 12(b)
3. Why is Rule 12(b) “special” as a legitimate response to a complaint?

1) B/c they are threshold considerations which, if they result getting the complaint thrown out immediately, obviate the need for an answer or anything else

i. Ie: If court does not have SMJ, than nothing else needs to happen
4. DO A VERY CAREFUL READING OF RULE 12!!!
5. You don’t have to answer if you make a 12(b) motion

1) You can make ONLY ONE 12(b) motion b4 you file your answer

2) If motion is denied, you MUST ANSWER the complaint w/in 10 days
6. Making the 12(b) motions
1) Example:  How many days do you have to file a 12(b)(2) given the data below:
i. If complaint filed 1/1/05

ii. On 1/2/05 you make a 12(b)(3) motion

iii. On 1/10/05 you make a 12(b)(2) motion – is this legitimate? NO!!! under 12(g) & 12 (h)(2)
2) See “2” above
i. Whichever one you did first MUST contain your Rule 12(b)(2) motion (ditto for 12(b)(3) (4), & (5)) – See Rule 12(h)
ii. If you don’t do that, you waive the possibility of ever raising it again

7. (( When can 12(b) motions be made:

1) 12(b)(1) motion can be brought up at ANY time

2) 12(b)(2) (3) (4), & (5) can be made either:

i. In your first motion, OR

ii. In your answer

iii. Whichever you do FIRST

3) 12(b)(6) & (7) can be made up until trial on the merits (aka “until final judgment) in the district court

8. 12(c) is more restrictive to a 12(b)(6)
