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Local Action Rule


CASE 3 – LIVINGSTON V. JEFFERSON (10/28/2005)

(Pg 594 – the “” case)
1. Batture, in this case, sandbag that accumulates from the silt of the river
2. Livingston thinks he owns the batture, whereas the townspeople think it’s essentially a public beach
1.) Townspeople take wheelbarrows down there and cart away this fortified silt
3. Townspeople complain to James Madison, the Secr of State under Pres. Thomas Jefferson
4. Madison sends down fed troops to take land away from Livingston
5. Π sues Jefferson in VA ct, where Δ is a legend.  Why in VA i/s/o territory of LA?  B/c under the regime of Pennoyer, Π is not able to get PJ over Δ in territory of LA.  Thus, Π has to serve Δ in VA
6. Π has two choices in VA, go to local state cts or fed.  He goes w/ VA fed ct.  Why?  B/c since Δ is a legend, Π would have no chance in state ct
7. Another benefit of VA fed ct – Chief Justice Marshall, who rides circuit in VA, hates Δ 
8. Does VA fed ct have SMJ under §1332?
1.) Δ was citizen of VA
2.) But was Π was residing in LA territory or NY
i. If in LA territory, since not a state, wouldn’t have DoC (since a territory is not a state)
ii. If in NY, than it’s OK
3.) Π will be a citizen wherever his domicile is determined to be.  Domicile is determined by:
i. Residence, and
ii. Intent to stay
4.) Π’s residence is obviously LA, but did he intend to stay there?
i. Where he intends to stays depends on how well his bus does.  If he does well, he wants to go to NY.  Otherwise, he’ll stay in LA.
ii. Arguably, based on Baker v. Keck, that his residence s/b LA, since that where he intends to stay unless me makes enough $ to leave for NY
5.) ( Neither lawyer on either side nor fed ct noticed this point.  Had Δ’s lawyer argued this via a R12(b)(1) motion , might’ve been able to get this case thrown out of fed ct for lack of complete DoC.  And Π would’ve been stuck in VA state ct (and would’ve been guaranteed to lose). 
9. Ok, so we determined that we had PJ & SMJ in VA.  But do we have venue in VA?  This turns on whether the action is viewed as a local action or a transitory action?
1.) Ct views all trespass cases as local actions.  Why?
i. B/c you can only trespass in one place, and 
ii. It involves question of title to the land.  You can’t win a trespass action unless you can prove that you own the land.

10. B/c viewed as a local action, according to centuries old English rules, the case can only be tried only where the land lies, and no where else
11. But the rule doesn’t make sense – it allows trespasser to violate law in one state, and flee to another to avoid being brought to justice.  For example, in this case

1.) Δ can’t be sued in LA b/c you can’t get PJ over the Δ there
2.) Δ can’t be sued in VA b/c is not the appropriate venue in the case
12. Why doesn’t Marshall, who understands the unfair result of this rule, change it?
1.) Marshall says that b/c of the pedigree of this law, it s/b be left to legis. to change it, not the cts
2.) But the real reason is that he doesn’t want to decide this case is b/c the Pres of the US is James Madison, the same guy who sent the troops to take the Π’s land
3.) Had Marshall declared this English rule obsolete, Pres. Madison would’ve been the person who’d’ve had to enforce.  No way that Madison was going to have Jefferson arrested for not paying Marshall’s judgment in favor of Π (which is why Marshall ruled against Π).
13. This is still the law today in fed ct & in 48 states, even tho all agree that this rule doesn’t make sense
14. This is a common law exception to the statutory venue provision of §1391
1.) Venue, in a local action, lies only where the land is
15. Can also be hard to tell where the local action is under this rule (see Ellenwood and Stone)
16. Harshness of rule has been mitigated by ISC and the expansion of PJ has made it much simpler to sue people and serve in other places 
1.) Today, if LA had a good enough LAS, suing Jefferson for torts he committed in LA before he left, and serving him in VA, would’ve been OK
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