Defense Preclusion

Mitchell v. Bank

CASE 5 – DINDO V. WHITNEY (11/17/2005)

(Pg 689 – “” case)
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1.) Dindo claims that W was neg. b/c W reached into steering wheel while Dindo was driving

2.) What’s really going on?  It’s a scheme to get even more $ out of the ins. co.  They want more $ than they got out of Case #1

3.) Ins. Co. defense:  Dindo s/h brought the 2nd claim during the 1st claim b/c of R 13(a)
i. Even tho Case#1 didn’t go to final judgment, still argument that R 13(a) applies, which requires that the pleading should be looked at, rather then the final judgments
ii. The ct knows that R 13 is NOT preclusive unless there’s a final judgment

4.) How might Dindo be precluded from bringing this claim?

i. Waiver (int’l relinquishment of a known right; did Dindo do anything that showed he intentionally give up his rights) or 
ii. Equitable Estoppels (when you tell someone a lie and that they relied on it in gd faith, you can’t deny you said it)
5.) Ct couldn’t dismiss claim, but they remand to determine if any of the Waiver or Equitable Estoppel options applied

6.) Ins. s/n/h settled the first case and incl’d a release in the settlement 
7.) Also, they could’ve made certain that R 13(a) did apply

i. Rule 13(a) didn’t apply b/c there wasn’t a final judgment on the merits (Case #1 was settled)
ii. You ask the judge to enter it as a final judgment, which he’ll be only to happy b/c he’ll clear a case of his docket
14. This case is in the book to show us that, in add’n to law of preclusion, there’s a whole bunch of other reasons, flowing from other branches of the law, that might tell you that you can’t bring cases
1.) You might be barred by waiver, or Estoppel, or K 
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