Rule 56

AMERICAN AIRLINES (Δ) V. ULEN (Π) (09/08/2005)

(PG 105 - “DAMN PLANE CRASHED / WE WEREN’T ZIG-ZAGGING” CASE)

1. Π sues Δ for negligence

2. Before considering Π’s motion for summary judgment, suppose Δ had made a Rule 12(b)(6) motion.  Would that motion have been granted by the TC?

1) ( No, b/c assuming all Π’s pleadings are true, see Conley v. Gibson, Π would be able to win under a theory of law
3. Can Π win on a Rule 12(c) Motion for Judgment on the Pleadings? - No, since Δ denies own negligence
1) Can be used after pleadings have closed to settle only questions of LAW
2) If there is no defense sufficient as a matter of law

3) This is why you always plead a general denial!!

4. Promotes efficiency by filtering out cases that have no merit or can be decided on the pleadings alone.
5. Why does the Π believe that the Δ’s agent, the pilot, was negligent?

1) Answers to interrogatories appear to show gross negligence based on violation of Civil Aeronautics Board’s (CAB) 5 mile radius req’t (if w/in 5 miles of mountain, must be 1000 ft above it) - That is carelessness by def’n

6. How does the Δ respond?  Does the Δ just flagrantly violate the rules of CAB?

1) They respond by saying that when you fly around the mountain, you don’t come w/in 5 miles of the mountain.
2) That IS ok according to CAB – it is safe (that’s why they have their 5 mile rule)
i. Otherwise, CAB would say if any mountain is in a flight’s path, you should always be 1000 ft above it

7. Well, if that’s what Δ was doing, then what went wrong?

1) Big snow storm and they got blown off course

8. The Δ’s lawyer did a bad job – couldn’t explain the “fly around” rule to the judge

1) They made it sound like they were ‘zigzagging’ around the mountain, which is both dangerous and a violation of the CAB rule

9. What kind of proof could they have used to show that their “fly around” method was OK?

1) Have someone from CAB testify (or be deposed) that such flying was safe & acceptable

10. Get a bunch of pilots from other airlines to say that we do this all the time so that you won’t sound so crazy

11. Δ files a Rule 56 Motion for Summary Judgment.  But, since (1) they were unable to clearly explain this clearly to the judge, and (2) were unable to put together any proof at all that suggested that they weren’t careless, Δ lost on summary judgment
1) Similar to a Rule 12(c) Motion for Judgment on the Pleadings but may also resolve disputed issues of fact. (FACT & LAW)
2) Allows for the “just, speedy, and inexpensive determination” of the action (think ( efficiency).

3) ( No genuine issue of material fact, no reasonable juror could possibly find...

4) May be granted as to the entire case or just part of it
12. Did they deserve to lose on summary judgment?

1) Only supposed to win on summary judgment when there is no genuine issue as to any material fact
2) ( But how do you know when a material fact is in dispute?

i. Since the Δ denied their own negligence there is a material fact in dispute!
3) In the Π’s interrogatories, they agreed that the CAB rules state what it states, and that their flight plan was what it was

4) ( The standard by which you tell if a material fact is in dispute:  Could a reasonable jury have found, by a preponderance of the evidence, that this was NOT negligence (or whatever)?
5) Could reasonable people have disagreed about Δ’s negligence?

6) The problem here is, is that if you understand the facts the way the trial court does, than of course they’re negligent 

i. It appears that the Δ’s pilots made a turn around the mountain which should just barely miss the mountain, which, had it been true, was obviously dangerous and in violation of CAB rule
7) Had they presented their case clearly, then they’ve done nothing wrong in terms of their planning (though obviously something went wrong in the execution), than there s/h/b a jury on the issue of whether they were “flying around” or “zigzagging”
13. The CCA does a much better job of understanding the “fly around” concept, so why didn’t they overrule TCJ?

1) B/c like the TCJ, they had to consider whether a reasonable juror, presented w/ the facts as the Δ’s lawyer laid out for them, would’ve determined that the airline was careful/careless
1. As far as the WARSAW convention is concerned, should it have even have applied at all?

1) Only applies to int’l flights – note that this flight started in Washington DC but crashed in Virginia, so it obviously never got to Mexico City

i. Does it have to cross int’l borders for it to apply, or is it just enough that it was planning to cross int’l border?  Court didn’t address that issue

ii. For our purposes, assume that it does apply

2. If WARSAW convention applies, what is its effect?

1) Limits damages to 8-9K

2) Π wants $25k

3) All this hinges on the French word “dol”

i. “Mens rea” word – word about the standard of mental guilt that is necessary for the protections of the WARSAW convention NOT to apply
ii. In other words if you are that guilty, you don’t get the benefits of the WARSAW convention limitation

4) There are two choices:

i. Δ argues mens rea means that the pilot had to “maliciously intend” to fly into the mountain; he wanted to fly into the mountain; he had a death wish
ii. Π argues mens rea means “willful misconduct” (std of conscious fault);  means more than negligence (objective std; you thought you were careful, but you were wrong)  but less than intent;  in other words, “recklessness” (careless & you know it)
3. ((( On Summary Judgment (judgment as a matter of law), whenever you’re asking when somebody has enough facts to prove something the first thing you’ve gotta decide is what the law actually requires him to prove
1) You can never do Summary Judgment w/out some ref to the substantive law

2) We can’t ask whether the reasonable juror can find something unless we know what the law actually requires him to find 

4. So Π & Δ will fight over what the legal std is

1) In this case, t
he argument is whether it is intent or is it recklessness?

i. The Δ says, the legal std is intent, and if it is, the I AM entitled to Summary Judgment b/c you have no proof that the pilot was suicidal

ii. The Π argues, however, and the TCJ agrees, that the legal std is recklessness
iii. That being the case, the Δ’s Summary Judgment motion has to be denied

5. Thus, the Π must prove the Δ’s recklessness in order to get out from under the WARSAW convention AND be entitled to Summary Judgment for recklessness (meaning that the Δ took an unjustified safety risk and he knew he was taking such a risk)
1) The TCJ had already dec’d that Δ was negligent, that is, Δ was not exercising reasonable care, and no juror who was reasonable could disagree w/ that;  thus, the Π was granted the Summary Judgment motion for negligence (you don’t accept diagram on board)
2) In order to find Δ reckless, you’ve got to add one more fact – that they knew they were being careless; pilots knew about the CAB rule, but disregarded it (at least, the Δ’s lawyer obviously couldn’t show TCJ that they didn’t disregard it)
3) Prof Rogazzo had no clue how the TCJ could grant Summary Judgment for the negligence claim but not for the reckless claim
i. When the allegation is that you were negligent b/c you were violating a well known safety rule, it appears that negligence and recklessness were essentially the same thing
ii. After all, how could an airline not know what the CAB rules are?  How could any reasonable juror say that the airline did not know that they were supposed to fly 1000 ft above the mountain when they were within 5 miles of it.
6. In other words, the TCJ says essentially that I am so convinced that the evidence shows that the Δ was flying the illegal zigzag plan and that no reasonable juror would find that Δ was careful (& thus grant Π’s motion for Summary Judgment for negligence), but on the other hand,  a reasonable juror could find that you were not reckless (& thus deny Π’s motion for Summary Judgment for recklessness)
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