FRE 402, 802, 803-807

HANDEL V. NY RAPID TRANSIT CORP (09/14/2005)

(PG 165 - “IT’S A TRAIN ALRIGHT…. A TRAIN OF DEATH!!!” CASE)

1. Cop running up the platform to catch his train; train door closed on him; Foot got lodged in track; cop fell to from elevated tracks to the street below
2. Two people arrived at scene w/in 2.5 minutes.  Cop says, “Save Me.  Help Me.  Why did that conductor close the door on me?”

3. Critical for Π to get that statement in b/c it’s the only proof Π have of the Δ’s negligence

1) If you don’t, you’ll lose under either directed verdict motion or judgment nov

4. It’s surely relevant, & therefore admissible under Rule 402, unless it’s inadmissible under Rule 802.  Thus, it’ll be inadmissible unless we can get an exception from 802 in 803-807 

5. Is it hearsay? 

1) 1st part of hearsay def’n: Keep in mind that the person who said it, the deceased cop, was not on the witness stand when he said it.  It’s therefore an out of court statement by the declarant
2) 2nd part of hearsay def’n: Goes to the truth of matter;  it’s offered to prove the conductor closed the door on him when he shouldn’t have (negligence)
3) Thus, it IS hearsay

6. What exceptions to hearsay might we use?
1) Res Judicata – Rule 803(1);  why might it be available even though cop is dead?

i. You were more likely to be telling the truth the first time b/c you were acting under the stimulus of the event & you didn’t have time to think of a fabrication
7. What did the court think?  They felt it was a narration of a past event, and that he could’ve fabricated parts of his statement

8. This case is in the book b/c it is so obviously wrong
9. ( The issue is whether he’s still under the stimulus of the event so we should believe that his past recitation of the event is more likely to be reliable than anything he’d say in the present 
10. Another exception he might’ve used: 804(b)(2)  “Dying Declaration statement”
1) Remember that this is a “Declarant Unavailable” hearsay exception.  Cop is definitely unavailable!

2) Note that you ‘only’ have to believe you’re dying, you don’t actually have to die

3) It has to be about the cause of your death while you think you’re dying

i. Argument FOR determining this is  a ‘dying declaration’?

1. Spontaneous statement made while bleeding from every pore and he thought he was dying

ii. Argument AGAINST determining this is a ‘dying declaration’?

1. “Save me.  Help me”  He still holds out hope he’s gonna make it.  He doesn’t die immediately
4) The ‘Dying half’ of this is much tougher to prove

11. Book suggests that whether you believe this dying declaration exception is a good one has a lot to do w/ religious beliefs that flow from our Judeo-Christian traditions
1) People don’t lie about why they’re dying when they think they’re dying b/c they believe in an afterlife that might be adversely impacted if they lied

2) Other religions don’t view it the same way
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