OVERVIEW OF LAW OF EVIDENCE (09/14/2005)

1. Rule 401 – “RELEVANCE RULE” (MOST IMPORTANT)
1) A piece of evidence is relevant if it tends to make some fact that the substantive law identifies as ‘mattering’ either more or less likely
2) It is NOT a great compliment to say that a piece of evidence is relevant – it just means that it’s one of the many things you might consider in resolving some issue the substantive law says matters

2. Rule 402 - In general, ALL RELEVANT EVIDENCE IS ADMISSIBLE 
3. ( It is NOT obvious what evidence is relevant

1) Depends in large part on your judgment & your assumptions about the world & how it works
2) IE: “Trial by Ordeal” in 15th England - if you’re tried of witchcraft, you’re thrown into a lake

i. If you drowned, that meant you weren’t a witch; that was God’s way of welcoming you into His kingdom (his water accepted you into his bosom)
ii. If you floated, that meant you were a witch;  you were then fished out and burned at the stake
iii. If a person back then heard he was going to be tried by ordeal for witchcraft and ran for the hills, his peers would think he was guilty (who wouldn’t want to drown and go to Heaven?)
iv. A person today would say you were being rational if you ran for the hills

3) ( 401 & 402 basically say that all relevant evidence is admissible;  all the other 400 series rules basically say “here’s relevant evidence that’s not admissible”
4. Rule 601 – COMPETENCE
1) Traditional Rule - Certain groups used to be perceived as incompetent to testify (ie women, kids, criminals, parties to the case, etc)

2) Modern Federal Rule – Everyone is competent to testify; each person’s testimony is then judged favorably or negatively by the triar of fact (judge and/or jury); the important point that the person is heard
i. Rule makers actually specified a federal rule in 601 for cases where the federal law applies (rule is everyone is covered)

3) EXCEPTION – On state law claims where state law supplies the Rule of Substantive Decision (§1652 RDA)
i. In those cases, the state law on competence also applies

ii. IE: Sibbach v. Wilson – Indiana law supplies the §1652 RDA
4) Reason for 2) & 3) – For states, determination of competence is a question of substance rather than a question of procedure
i. Argument that federal law should apply to all of this is b/c it’s a purely procedural question (& thus state law s/h nothing to do w/ it)?

(1) It’s merely a method of gathering, ordering & presenting proof; has nothing to do w/ claims & defenses of the case (Sibbach rational)
ii. Argument that the rule s/b how it currently is

(1) If you think that what substance means is ‘affecting the outcome’, than you want to make sure that any kind of witness that would be asset to your case is eligible (competent) to testify
a. If your only witness is 11, and state law is 12, you’re hosed

5. Rule 501 – PRIVILEGES
1) Like 601, also distinguishes b/t fed question cases & questions where state law supplies the §1652 RDA
i. IE: Reporters privileges is determined by state law
2) Unlike 601, Rule makers did NOT specify a federal rule for 501.  They left it to common law development
i. So in fed question cases, whether or not there is a privilege (ie reporters) will be a matter for the fed courts to decide, & fed common law will determine that

ii. EXCEPTION: Where state law supplies the §1652 RDA, it’ll be a matter for state courts/legislatures to decide
3) Like 601, this reflects the judgment on the rule makers part that the rules of privilege are substantive to some extent, but for a diff reason.  While the rule of privilege can certainly affect winners & losers, the basis for 2) is perhaps more important than that 
i. IE Priest/Penitent privilege (all states have it, federal courts have it).  Why do we have it?
ii. B/c the freedom to practice this particular religion is so important, we’re willing to put up w/ the cost.

iii. Cost of this rule?  Justice & truth finding process is profoundly injured.  A guilty could go free (criminal cost); wrong party prevails in a civil case.  We know something to be true.
4) ((( Unlike 601, where we have a fight b/t federal & state as to which set of rules better advances the truth seeking process (with the goal of both being the truth seeking process), in 501 we are talking about an injury to the truth seeking process that is conceded, but is outweighed by some other social values (which of course is based on public policy judgment)
i. IE: Ability of spouses to communicate confidentially
ii. IE: Ability of patients to tell something to their doctors confidentially

iii. IE: Ability of penitents to tell something to their priests confidentially

iv. IE: Ability of clients to tell something to their lawyers confidentially

6. Rule 801 – HEARSAY
1) ( Requirements:

i. The person making the statement is NOT the one sitting in the witness box, AND

ii. The out of court statement is sought to be admitted to show the truth of the matter asserted
2) ( If it’s admitted to show any other purpose (ie: to show state of mind, to show reaction to the statement) than it is NOT hearsay and it IS admissible

3) Basic rule is that hearsay is NOT admissible.  But why not - After all, we all utilize hearsay in our everyday life.  If you’d want to know certain hearsay in your (co-worker tells you she ‘heard’ the boss was going to fire you), why shouldn’t jurors hear about it?

i. Reason:  We can’t trust jurors to understand that hearsay is not worth as much as ‘real testimony’ (which is subj to cross examination & is given under oath)
ii. If Rule 601 shows some respect for the jury (they can decide how trustworthy someone’s testimony is), Rule 801 treats them like children
4) Three exceptions (huge)

i. Things def’d not to be hearsay even though they fit the def’n

(1) Admissions to a party opponent

(2) Prior statements of the witness (gen. used to impeach the witness)
ii. Rule 803 – Exceptions to the Hearsay Rule where the Declarant IS AVAILABLE
(1) There are 24 exceptions listed
(2) Rule Makers feel that his out of court statement is at least as reliable as anything he’d day on the witness stand 

iii. Rule 804 – Exceptions to the Hearsay Rule where the Declarant is UNAVAILABLE
(1) Rule Makers would prefer the declarant’s actual testimony if we could produce him, but we can’t, so hearsay is better than nothing
7. Rule 403 – “PREJUDICIAL”
1) Any unfairly prejudicial testimony can be excluded by the judge even if it’s relevant.

2) Every lawyers favorite prejudice objection is – “Objection your honor.  Prejudicial.  Harmful to my client’s case.”

8. Rule 404 – “CHARACTER”
1) More specific application of the principle involved in Rule 403

2) Prior bad acts evidence is NOT admissible to show that since the Δ has done something bad in the past, so the jury should infer he’s done some bad thing this time

3) Why not admissible?  B/c jurors are likely to overvalue it
4) It is NOT that the evidence is irrelevant – it’s very relevant;  but the jury is likely to give it too much weight

5) Like 801, this treats jurors as children.  You’d want to know a person’s background in everyday life
6) EXCEPTION - 404(b):  If you have any other purpose you can introduce the information
i. You could argue he has the opportunity, skills, & access to perform the acts he’s accused of; impact on state of mind
9. Rule 407 – REPAIRS
1) Subsequent repairs at sites of accidents are inadmissible
2) We understand that we are injuring the truth seeking process, but we exclude it any b/c we want to encourage people to fix things
3) We think we’re accomplishing something of greater social value by not admitting this
4) Exceptions (not nearly as important as in other Rules)
i. Can be used to show that the Δ had access
ii. VERY difficult to get in b/c the Δ will almost never ‘open the door’ for you to do so
10. Rule 408 – SETTLEMENT OFFERS 

1) Offers of settlement are inadmissible
2) We understand that we are injuring the truth seeking process, but we exclude it any b/c we want to encourage people to settle out of court
3) We think we’re accomplishing something of greater social value by not admitting this
11. Be on the lookout for Rules that say that things are inadmissible to defend the truth seeking process and ask yourselves whether these rules make a good judgment,
12. Which rules have a policy behind them other than a truth seeking process, and ask yourself whether that makes sense
13. Why diff Rules have very diff levels of confidence in the jury.  Why that is?  Which level of confidence would be the right level
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