Rule 15(a) & (c)

BLAIR V. DURHAM (09/02/2005)

(PG 66 - “I GOT HIT ON THE HEAD W/ A PIECE OF TIMBER B/C YOUR SCAFFOLD SUCKS ” CASE)

1. Π sued Δ (general contractor; “GC”) b/c a piece of lumber fell off his scaffold and hit Π on the head
2. When the complaint is originally filed, her complaint against the GC is that he wasn’t careful in handling/storing the wood (‘negligent use’ of the scaffolding)

3. Midway thru the case she wants to change her whole theory to  “scaffolding wasn’t made in a way to prevent wood from falling”
4. WHY does she want to amend her complaint to change her claim from “negligent use of the scaffolding” to “negligent construction of the scaffolding”?  Consider that the former is much more likely to have been the problem.
1) B/c you CAN’T actually sue the GC under the negligent use complaint for dropping the wood off the scaffolding b/c he wasn’t there (the “I didn’t do it” general defense)
5. Was she permitted to amend her complaint as a right or did she need the courts permission?

1) She needed the courts permission.  Why?  B/c the Δ had already given a ‘responsive pleading’ (via saying “I didn’t do it”), & when that happens Rule 15(a) requires you to get the court’s permission
2) What is the responsive pleading the Δ files in response to the complaint – the ‘answer’

3) Has Δ already filed an answer?  Yes.  How do we know?  B/c we’re in the middle of trial

4) Once the Δ files an answer, the Π is no longer able to amend this complaint as a right;  so there is no question that the Π needs the courts permission, or the other sides consent, to amend the complaint
6. Does justice require that we permit this amendment to be made?  What considerations are relevant to that, in addition to the 15(a) “leave shall be freely given when justice so requires?

1) (Prejudice to the Π is a factor to consider based on Beeck v. Aquaslide (which addressed precisely the same issue)
i. The harm to the Π if the amendment is not permitted v. the harm to the Δ if it is permitted
2) ( Beeck v. Aquaslide also illustrates that the reason why we care about what we’ve learned & whether there’s been surprise since discovery (remember, this actually occurred during trial) is b/c that’s relevant as a factor in determining whether or not you’ve done anything wrong
3) The court would have to balance on the one hand:
i. Had the Π done anything wrong in not finding out the facts faster, and was there prejudice to the Π in not permitting the amendment;
ii. Had the Δ done anything wrong in not amending his answer faster (or not answering it right the first time) and was there any prejudice to the Δ in permitting the amendment
4) Need to keep in mind that the Π did a lot wrong here:

i. Sued the wrong person!  Π s/h found that out b4 trial during the discovery phase via oral or written depositions, interrogatories, etc

5) Also, note that the Δ did nothing wrong; he (GC) said he didn’t do it and he’s right!

7. Why then does the court permit this event?  The question goes hand in hand with why didn’t the Δ’s lawyer object?  In fact, the Δ’s lawyer knows he has no shot, which is why he didn’t oppose it.  Why?
1) B/c the Δ’s lawyer thinks the judge will grant the Π’s motion b/c of prejudice:
i. The prejudice to the Π if we don’t permit the amendment? – The statute of limitations might run out and she’d be unable to bring a valid claim against someone else
ii. The prejudice to the Δ in permitting the amendment? – B/c he showed up a trial prepared to defend a different claim (the negligent ‘use’ i/s/o negligent ‘construction’ of scaffolding)

2) ( BUT, by empanelling the jury, the court allowed time for both Π & Δ to prepare their cases based on the new claim (negligent ‘construction’)
i. Thus, even though the Δ would have suffered prejudice had the trial gone forward immediately, the judge can take the prejudice entirely out of the equation by saying, in a sense, “time out” and give the Δ time to prepare for a new case
3) So, even though the Π is badly at fault, and the Δ has done nothing wrong, the court permits the amendment b/c otherwise the Π would be badly prejudiced by not being able to bring up the ‘correct’ claim WHILE AT THE SAME TIME eliminating the prejudice to the Δ by giving him more time to prepare his case for the new claim
4) This allows the judge to follow Rule 15(a) “freely given when justice so requires”

8. Assuming the amendment is permissible, does it relate back to the time the original complaint was filed?
1) This is critical b/c if it’s viewed as a new claim, the statute of limitations may have run

2) ( So, not only does the amendment (1) have to be permitted, it also (2) has to relate back to the time of the original filing, or the Π is going to lose
3) On what basis do we determine IF the amendment relates back to the original complaint?
i. Under Rule 15(c), the amendment must relate back to the transaction or occurrence of the original claim

4) DOES the amendment relate back to the transaction or occurrence of the original claim?
i. Argument for NO – the “use” of the scaffolding is different from the “construction” of the scaffolding

ii. Argument for YES – the Π suffered only one injury, and if the injury she suffered is the same, the two theories are essentially a part of the same cause of action (this is the court’s argument)
· (this is the law B4 the FRCP were adopted; one cause of action, one injury – regardless of he number of reasons for injuries that you asserted)
9. ((( THIS CASE IS IN THE BOOK B/C IT IS WRONG!!! 
1) It is in the book to show us that the Judge hadn’t yet learned that the FRCP had changed the focus from the old common law rationale of “how many causes of action were there” to “how many transactions there were”
2) Modern Law – One transaction, one lawsuit;  it’s NOT about how many injuries or causes of action there were
3) ((( The FRCP are about the same basic factual underpinnings of the claim.  If they:
i. Are the same, then there s/b one transaction, one lawsuit, and the amendment relates back b/c it essentially part of the original lawsuit
ii. Are different, it doesn’t relate back b/c it’s basically part of different lawsuit 
10. Arguments for the basic factual underpinnings being the same under the current FRCP:
1) There’s obviously a relationship b/t how the scaffold was built and how it was used.  If the scaffold had been built more safely, the accident wouldn’t’ve happened
2) You use it differently depending on how it was made, assuming there are different ways to make a safe scaffolding (like there are different yet safe ways of driving a std v. an automatic transmission car)
11. Arguments against the basic factual underpinnings being the same under the current FRCP:
1) There’s a diff b/t building a scaffold & using a scaffold
12. Why could it be tried in Federal court? – b/c it was a diversity case
13. Case was dec’d right but for the wrong reasons!
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