
Authority for what to do w/ claim that were created after 1791

3 part test

Contrast to the later SCt case - Tull

Case 2 – ROSS V. BERNHARD (11/09/2005)

(Pg 1414 – the “” case)
1. .
2. .

         

Derivative Suit
3. .

Π ---------------------------------------------------( Δ 
4. .
Breach of Fid. Duty (Law of Trusts Administered by Chancellery)

      
5. .


          BoK (Legal claim)
6. .

                   Gross Neg. (Legal claim)
7.  .
8. Derivative suit claim – brought by stkhldrs (Π), on behalf of company, against 3rd party Δ’s (officers & directors, and brokerage firms)
9. Π claim on corp. behalf – Brokerage firm used high # of people on the BoD to charge excessive brokerage fees 
10. Three claims:
1.) If brokerage fees are too high, sue O&D for Breach of Fid. Duty (O&D are supposed to rep stkhldrs)
2.) BoK – you’re charging more than K requires
3.) Gross Neg
11. 1st:  If the suit had been brought in 1791, where would you have brought it?  - Equity ct, b/c you could only bring derivative suits in the eqty cts, & thus no jury
1.) Remember, Law cts only allowed 1 Π v. 1 Δ, based on 1 CoA
2.) Equity cts were the origin of most modern joinder rules, incl’g Rule 23.1 (Derivative Suits)
12. How is it then, given 11, that this case had a jury for the disputed facts?
13. Is this case consistent or inconsistent w/ Beacon and DQ?
1.) Consistent – We’re NOT bound by the procedures of 1791 England (What could Kings Cts have done had they had the FRCP 215 y/o)
i. Just like we viewed K claim in DQ as a Legal claim b/c today the law cts get to use special masters, there’s no reason why the derivative suit procedure s/b confined to the equitable portion of the Cts any longer, b/c Rule 23.1 makes derivative suits available in legal action
ii. ( In other words, where would you have gone in 1791 if the Law cts had permitted derivative actions, you would have certainly gone to the law cts
iii. 7th Amend only protects the core of the right to a jury trial. 
iv. Still, interesting question whether saying it that way hasn’t expanded substantially the right to a jury trial 
14. So, 13 answers 12 by the SCt saying you have to look thru the Derivative suit shell to see the core of the underlying case – which in this case is corps claim
15. In other words, if the corp had brought it’s own case directly i/s/o thru stkhldr derivative suit, where would the claim have gone?
1.) 2 claims would’ve been brought in Law ct, 1 claim in Chancellery ct (see diagram)
16. Thus, you take the 2 legal claims to the jury.  The jury decides whatever it decides.  Those findings have whatever collateral estoppel affect they have, and then whatever is left goes to the judge for the equitable claims.  Beacon
1.) This is so even though the entire claim would’ve been brought to the Chancellery ct in 1791
17. Although this case is about Derivative suits, Ragazzo assumes you could say the same thing about other kinds of cases that went to Chancellery ct only b/c of joinder mechanism involved 
1.) IE: Class action cases & Interpleader cases, where you should also look at the nature of the underlying claims to determine whether or not you go to a jury or not
18. ( This case is the most authoritative case where the SCt has considered the problem of what to do w/ claims that did NOT exist in 1791.
1.) For claims that DID exist, we do whatever we would’ve done in 1791UNLESS the only reason you were in Chancellery ct is that there was some procedure that was only available there
2.) For newer claims (ie Curtis), the SCt has a 3 part test for how to handle:
i. What was the claim like in 1791? (most historical)
ii. What was the relief like? (historical, but we care about it a lot less)
iii. Suitable for the jury to decide? (nothing to do w/ history)
11092005 Case 2 - Ross v. Bernhard

Page 1 of 1

