RULE 12(b)(6)


KIRKSEY V. R.J.REYNOLDS TOBACCO CO. (08/31/2005)

(PG 39 - “SMOKER DIES, WIFE SUES” CASE)

1. Π charges false advertising and claims that they put substances into the cigarettes that make them more addictive than they would normally be

1) Therefore you should pay me for my hubby’s death
2. Δ files motion to dismiss under 12(b)(6)
1) What is the legal standard/question std that the judge should ask in ruling on that motion?

· ( Conley v. Gibson – SCt said you dismiss claim only if Π can prove no set of facts entitling her to relief

3. Remember, for purposes of 12(b)(6), we take everything the Π alleges to be true. Thus, is there any legal basis for saying that the Δ is liable?
1) Granted, Δ doesn’t know exactly what Π is going to do since complaint doesn’t indicate the legal basis of her claim, but Δ states that:

· If a product liability claim, the Δ argues that IL law doesn’t recognize such a claim (no statute or anything else; it doesn’t exist)
· If a suing about false advertising, the Δ argues that that is preempted by federal law

a. Why does Fed law prevail over IL if there is a conflict b/t them on this issue?  
b. B/c of Supremacy Clause in the Constitution under Art. VI (Pg 623)
4. According to Δ, BOTH claims are losers, EVEN IF both are true

1) Therefore there are no sets of arguments entitling you to relief
2) Thus, judge should grant Δ a Rule 12(b)(6) motion
5. What is Π response? – She’s not req’d to plead legal theories in her complaint (ID body of law that you’re using to seek relief)

6. So why does she lose? – B/c if the court can obviously tell she has no legal theory on which to base a winning claim, the court will grant a Rule 12(b)(6) motion UNLESS you can suggest another plausible theory that might succeed
1) The court will NOT imagine it or find it for you – that’s your problem to come forward with a legal theory that will sustain your complain

7. In Sierocinski, it was obvious that there were many claims that might succeed

8. ( Compliance w/ Rule 8(a)(2) does NOT mean immunity from a 12(b)(6) motion
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