Rule 16

SHUBER V. S.S. KRESGE CO (09/07/2005)

(PG 99 - “LIGHT FIXTURE HIT MY HEAD.  MY HUBBY DOESN’T/DOES KNOW HOW!” CASE)

1. Π hit on head by a light fixture;
2. Π’s original theory of case – the light fixtures, when originally installed, were installed incorrectly
3. ( Like in Blair v. Durham, the Π learns in the middle of the trial that is was a subcontractor, NOT Kresge, who did the installation of the light fixture.
1) Π wants to change her claim to:  Kresge did redo the ceiling tiles, and as part of doing that they had to take the light fixtures down and put them back up.  When they did that, they did that wrong, and that’s why the fixtures fell and hit Π on the head

2) As a consequence of changing her story, the Π would like to call her husband, an electrical engineer, to testify for her ‘ceiling tile theory’ 

4. The Δ objects to change b/c he wasn’t on the original list of witness on the pretrial order under Rule 16
5. TCJ won’t amend pretrial order to permit this.  Is that fair?

1) ( Since we allowed amending of pretrial order (which now supersedes the pleadings) in Blair v. Durham, why not allow it here?

6. ( The reason why courts are generous w/ complaints is b/c at some point the complaints are superseded by the pretrial order
1) The complaint does NOT tell you what will be tried.  The complaint is done to inform the Δ so that he can (see Sierocinski):
i. Provide an answer

ii. Allow him to intelligently take discovery

2) The pretrial order tells you what will be tried.  

i. So, since the pretrial order is a ‘tougher’ thing than the complaint, the judge won’t allowed it to be altered

ii.  ??? So is the key diff b/t this and Blair is that Blair only dealt w/ complaint/pleadings and this dealt w/ pretrial orders? (essentially yes)
7. ( Compare this w/ Washington Hospital Center v. Cheeks 
1) Π is surprised by attending physician’s testimony and needs to get another doctor to fill in the gaps of the attending’s testimony

2) Can he amend his pretrial order?  Chief Justice Warren Burger says ‘of course’

8. Why the diff b/t Washington and Shuber?

1) One reason for diff is the reason the Π’s wanted to change pretrial order

i. In Washington case, the Π was surprised by the attending’s testimony

ii. In Shuber case, the courts felt that Π s/h found this out ahead of time

2) Another reason is that amending the pretrial order is @ the TCJ’s discretion

i. The TCJ in Washington said he’d allow the change

ii. The TCJ in Shuber said he wouldn’t allow the change

iii. Such a decision is reviewable on appeal only for abuse of discretion

iv. That means to reverse the CCA must say not only was the TCJ wrong, but he was extremely incorrect (both CCA’s affirmed the lower court)

v. If the Washington & Shuber cases had been decided oppositely, probably would’ve been affirmed the other way as well

9. KEY POINT – Pre-trial Order DOES supersede the pleading
1) Pre-trial order gives us notice of what is going to be tried and what the Res Judicata impact of the case is going to be
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