Dealing w/ a Motion for a New Trial

One reason for new trial – something prejudicial happens

Case 1 – ROJAS V. RICHARDSON (11/11/2005)

(Pg 1336 – the “” case)
1. Π is was called a ‘illegal alien’ b/c Δ’s att’y during closing
1.) Don’t give him more credit for not being an American citizen
2.) He would hope Mexico would treat U.S. citizens illegally in Mexico as well as we treat illegal aliens
2. Recent SCt had previously ruled that TX had to make all it’s public svcs (schools, hospitals, etc) available to illegal aliens
3. Why didn’t Π’s lawyer object?
1.) If he objects, the TC judge will certainly sustain the objection
2.) Judge would then order Δ’s lawyer not to say it alien, and tell jury to disregard it
3.) BUT if you object, you’re telling the jury not only do you think it matters, but that you didn’t want the jury to know about it either
4.) So, last thing you want to do is keep bringing up the Π’s illegal alien status
4. Δ wins;  Π appeals
5. Π could’ve asked the judge for an instruction that the jury disregard that comment
1.) Normally if you don’t ask for an instruction, you don’t get to appeal.  
2.) How then was the Π able to bring this up at the Ct of Appeals? – b/c of Plain Error Rule
3.) Plain Error Rule:  You get to bring an item up on appeal even tho you didn’t object about it at the TC level
6. But why do we have that gen. rule that says that if you don’t object to a charge in the trial ct, you don’t get to complain about it later?

1.) Efficiency – you want to give the TC judge a chance to fix it; and if he does so, won’t need to appeal it
7. Why is there an exception for Plain Errors?  B/c the TC judge s/h caught this error on his own, but he didn’t, so the Appellate cts will fix it for him
8. But if the error was so plain, why didn’t judge immediately tell the Δ’s lawyer stop?  B/c he didn’t want to make a bad situation even worse for the Π by making a scene about his illegal status
9. If there is a mistake at the TC level, as was the situation here, does that mean that there has to be a reversal?
1.) NO! – No trials would ever be final!

2.) Only get a reversal if there was a substantial mistake, a mistake the affects the outcome

3.) It can’t be just mere ‘harmless error’

10. Δ’s case couldn’t’ve been that great, else he wouldn’t’ve resorted to the ‘illegal alien’ tactic
11. Only reason why Π’s lawyer might bring up his client’s illegal alien status is so that the jury hears any bad news from you under direct examination – it enables you to control the situation
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