
Which state law to apply AFTER the transfer

CASE 1 – VAN DUSEN V. BARRACK (11/02/2005)

(Pg 607 – the “” case)
1. .

            tort
2. USDC ED PA ---------------------------( USDC Mass
3. .

             §1404(a)
4. .
5. Plane on it’s way from Boston to PA
6. Plane crashed in Boston Harbor
7. Case is brought in USDC – East. DC of PA
8. They would like the case transferred to the USDC – Dist of MA
9. Transferred under 1404(a), b/c orig venue was fine
10. IF case had proceeded in USDC PA (had not been transferred), whose law would’ve applied?
1.) Fed or State law? – Have to apply the Hanna v. Plummer 3 part test to find out
i. 1st Is there a fed rule OR statute that governs neg. cases like this one?  
(1) In this case, NO, so move onto 2nd test
ii. 2nd Byrd’s Balance of Int Test – balance fed v. state int ONLY IF there’s some important fed policy concern involved.
(1) In this case, NO again, otherwise Congress would’ve legislated in this area & created tort law for airlines 
iii. 3rd York’s Outcome Determinative Test 
(1) In this case, YES, b/c if fed law is diff, that would influence forum shopping when deciding which forum to pick
iv. Gasperini “Overall” test n/a here b/c there’s no fed int at all involved here
2.) So, based on Hanna state law applies here.  But WHICH state’s law has to be applied?
i. According to Klaxon, the fed ct sitting in PA would apply whatever law a state ct in PA would apply
11. IF case had been brought in USDC MA, then under the same reasoning as 10, the fed ct sitting in MA would apply whatever law a state ct in MA would apply
12. Which state’s law applies after the transfer?
1.) The Tranferee ct (the ct to which the case is transferred), will apply Transferor law (the law of the place where the case came from)
2.) In other words, the law follows the case – the transfer does NOT change the law!
13. Thus, the USDC in MA must apply PA state law
14. Is that result consistent or inconsistent w/ Erie?
1.) Consistent:
i. Since Erie was designed to discourage forum shopping.  If the law to be applied was permitted to change after a transfer, Δ’s would try to take advantage of ‘pro-Δ’ forums in other states by requesting transfers left and right for issues not related to convenience, evidence, parties, witnesses, etc.
ii. Had case been brought in PA state ct, you could NOT transfer the case to MA state ct, b/c you can only transfer cases b/t cts of a single sovereign.  Then the diversity jd would allow you to do something in fed ct which you could NOT do in state ct 
(1) The case pending in PA should come out no differently if it’s brought in fed ct there then if it’s brought in state ct there
2.) Inconsistent:
i. If Erie is viewed as desiring uniformity among the states and fed cts w/in the same states, you’ll get disuniformity here in Van Dusen
ii. The case s/h/b tried in MA (that’s why we transferred it).  The reason we transferred it was b/c the Π picked a bad forum, albeit one which the rules of PJ and venue permitted.  But it was NOT the best place to try the case.  
(1) That what the granting of 1404(a) basically says – the Π did something wrong in where he brought the case
(2) If the case s/h/b tried in MA, why is it that we get a diff result in a MA fed ct (who has to apply PA state law) than a MA state ct (which would apply MA state law)?  This is what the dissenters argued, but they lost
15. If Π had filed the case in PA fed ct, and then the Π asks to have it transferred to MA fed ct, b/c more convenient.  Whose law would apply after the transfer?  - PA state law.  Why?
1.) Ferens v. John Deere (pg 609) – It makes no diff who make the transfer motion
i. Makes no sense!  This allows Π to pick the law that’s best for him based on that states choice of law rules, and then also ask to have the case transferred to a more convenient place
16. Is Hoffman v. Blaski (pg 604) consistent or inconsistent w/ Erie  ?
1.) In Hoffman, we transferred a case from fed ct in TX (5th circuits law would’ve applied) to a fed ct in IL (7th circuits law would’ve applied)
2.) Inconsistent
i. Basically encouraged forum shopping – each side was trying get the better patent law forum for their side 
3.) Consistent
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