
“What’s It Like” Game

Case 1 – CURTIS V. LOETHER (11/04/2005)

(Pg 1386 – the “” case)
1. Π suing Δ b/c she thinks she was racially discriminated against by Δ when she was trying to rent an apt in violation of Fair Housing Act of 1968;  Δ denies
2. Δ wants a jury trial. Why? – So he try & can convince an all white jury that he wasn’t discriminating ;) 
3. (  If anybody has the right to a jury trial, BOTH parties have the right to a jury trial
1.) Statutes can give you a right to a jury trial – ie Dice v. Akron
2.) Congress can always give you more right to a jury trial than the 7th Amend does, it just can’t restrict your 7th Amend allows
4. Since Congress has given Δ the right to a jury trial.  We don’t even has to ask a 7th Amend question

5. Consider this:  FELA is silent is about the right to a jury trial, but all the cts req it.  S/w imply a jury trial right flowing from the FHA?

1.) What question s/w ask to resolve this? – What would Congress have wanted? (which is what we did under FELA)
2.) In this instance, the FHA is silent. There is nothing in the record which explains why it’s silent.  Congress prob never thought about this.

3.) So we have think about legislative intent this way – If you had asked the Congress that created the FHA what would they have wanted.  (projected Congressional intent)
4.) In this instance, Congress did NOT want there to be a jury trial in FHA cases (for the very reason that the Δ wants one in this case)
6. Thus, SCt passes on the statutory question (unusual) 
1.) SCt s/h dec’d the FHA question first.  And only if under the FHA there was no right to a jury trial should they have dec’d the 7th Amend question.  
2.) They prob acted they way they did b/c of ‘5, 4.)’

7. So, SCt then goes on to as the 7th Amend question.  The right to a jury trial is preserved.  Where would Π have gone w/ this kind of claim in England in 1791?  Common law or Chancellery?

1.) Trick Question!  No writ at all!  B/c racial discrimination was legal in England in 1791 

8. How to deal w/ such a circumstance?  Just say ‘No jury trial for any newly created claims?

1.) NO!  Now we play the “What’s It Like Game?”

9. In other words, what’s it like that they did in England in 1791?  - Requires to ask two questions:

1.) What’s the claim like?  What kind of claims could you bring in 1791?  And were those claims brought in the Kings Ct (Common Law)(Legal Claims) or Chancellery Ct (Equitable Claims)?
2.) What is the kind of relief that would have been given by the Kings Ct (Common Law) or Chancellery Ct for things that could have been done in 1791

10. 1st:  What’s the claim like (keep in mind it’s not really like any of these, b/c the claim didn’t exist then, but we still have to figure out what to do)
1.) Tort:  
i. Common Law of Innkeepers – can’t refuse temp lodging for travelers on the road; but Π isn’t looking for short term lodging, she’s looking for LT lodging
ii. Defamation – she’s worth < other people b/c of her race;  but maybe no one else knows, & if so, it’s not defamatory
2.) So, what SCt does is create a new kind of tort.  But it fits in the tradition of the kind of thing you’re not allowed to do to injury your fellow citizens 

3.) In other words, the SCt thinks that if the English parliament had created this kind of claim, it probably would’ve been a legal claim committed to the law courts 

4.) 2nd: What’s the relief like?

5.) Π wants an injunction when she files the case, letting her rent the apt (pure equitable relief)  and

6.) Actual damages:  the time and exp it took her to find somewhere else to live 
11. Continuing the process in ‘11’, the injunction is pure equitable relief.  Why aren’t the actual damages treated merely as ‘clean up’ relief and thus just part of an overall equitable package?  This type of claim and clean up relief were very much handled in the Chancellery Cts - & thus w/ NO jury trial 
1.) Generally, it turns on whether the most important part of the case is the injunction or the $ damages 
2.) But keep in mind what’s happened since the Π has filed the lawsuit – Π dropped her injunction!

12. Since she dropped her injunction, there’s no ‘clean up’ relief w/out an equitable claim to piggy back 
1.) Since the equitable portion of the case has gone away, the only claim that’s left is the portion dealing w/ dealing w/ compensatory and punitive damages.  This was the exact type of damages that the Law Cts gave – and also where you got jury trial in England in 1791

13. Consider this: in England in 1791the Chancellery cts could give out disgorgement damages (you had done something improper & you s/n be allowed to keep such gain).  Why isn’t that kind of relief involved here?  
1.) B/c the Π is asking to be compensated for what Δ’s wrong cost her – it’s compensatory relief.  Π is NOT asking for the profits the Δ made.  

14. Therefore, since the claim is more like what the Law Cts did and the relief is more like what the Law Cts gave under the “What’s it like game”, this is an action at common law w/in the meaning of the 7th Amend.  This shows the right to a jury trial has been preserved in such instances.  So Δ get his jury trial
15. Why does Justice Marshall write this opinion?  While he understands this Π will be harmed by this ruling, the ‘needs of the many outweigh the needs of the few… or the one.’  Juries will ultimately help certain sections of society, so he’ll sacrifice this Π for the greater good
1.) Like in BK – Brennan didn’t like BK better then the ‘little guy’?  But Brennan recog that by expanding the scope of PJ he ultimately helped future ‘little guys’ sue bigger companies
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