LECTURE 2 – JOINDER (09/29/2005)

1. Common Law – 2 Π’s couldn’t join together unless asserting a single cause of action
1) How many causes of action you had were determined by how many injuries you suffered

2) Common law preferred 1 Π v 1 Δ based on 1 cause of action

3) Virtue was neatness & simplicity; easy to understand
4) BUT,  this is less efficient b/c the relevant inquiry will be the same
2. Modern Law – we just care about who’s at fault; how many cases do we have to have about that? 
1) 1 transaction = 1 lawsuit

2) Virtue is efficiency

3. Assume you and a passenger have a car accident w/ a third party, we’d like to sue simultaneously.  Can we do that under fed rule? – Yes Rule 20

4. Rule 20: 
1) How multiple people join together to sue individual Δ’s and how people sue multiple Δ’s in the same case.  Two things are req’d for 2 Π’s to join together to sue 1 Δ (or 1 Π to sue 2 Δ’s)
(1) Claims arise out of same transaction or occurrence (1 car accident, 1 transaction)

(2) Common question of either law or fact (was driver at fault?) 
2) Note:  Rules about 1 Π suing 2 Δ’s are identical

5. Rule 42: 
1) Just in case lawsuit is too complicated and too inefficient to try b/c of Rule 20, this Rule permits a judge to do something about that
2) Judge, in his discretion, may sever claims, even though they were appropriately joined in the first instance 

3) Note: This Rule works the other way also.  If claims are separately filed and they’re in the same ct, and there’s some common question that makes sense for them to try together, the judge can join them for the purposes of trial if he thinks that makes sense under this Rule 

(1) He can’t reach into someone else’s ct and take a case to join them

(2) This can still be accomplished via a transfer
6. Rule 18: EXCEPTION to vision of Modern Lawsuit - If 1 Π is suing 1 Δ, you may join as many claims as you have against that Δ regardless of how unrelated they are;  here we will allow you to try more than one transaction in a lawsuit 
7. Rule 19:  About NECESSARY and INDISPENSABLE parties
1) How Δ’s force Π’s to bring in other parties 
2) Necessary Party: Are those that (1) can be joined and (2) must be joined
(1) Joinder has to possible:  
i. The party’s presence would not destroy SMJ 
ii. It is possible to acquire PJ over you
iii. The venue is OK

iv. You can be served (you can be found; you can be made a party; there is no practical impediment to joinder)
(2) The court believes the suit should not go on w/out you

(3) The Δ makes this motion under Rule 12(b)(7) – force the Π to join these people

i. If court agrees w/ Δ and grants the motion, the Π must either join these other people or have his complaint dismissed
3) Indispensable Party: Are those who (1) cannot be joined, and (2) in whose absence the action/case cannot proceed 

(1) The indispensable party must be impossible to join
i. If it was possible, we s/b asking “are you a Necessary party?”, not “are you an Indispensable party?”

ii. The party’s presence would destroy SMJ (ie diversity of citizenship) 

iii. It is not possible to acquire PJ over you

iv. Can’t locate the party to serve him (practical reason you can’t be joined)
(2) If (1) occurs, we then ask “Can the action proceed w/out that party?”

(3) The Δ makes this motion under Rule 12(b)(7) – force the Π to join these people

i. Δ says, “Π has not joined Party X.  Party X can’t be joined.  The action can’t proceed w/out Party X.

ii. In this instance, if ct grants motion, only possible resolution is a dismissal.

4) ( Four Key Factors to consider:
(1) What is the prejudice to the Π in either forcing him to join add’l parties or dismissing the case?
i. Ie:  If we dismiss the case b/c somebody we want is an indispensable party, is there somewhere else the Π could sue everybody?  If not, that would weigh heavily against dismissing the case.
(2) What is the prejudice to the Δ in having the case go forward w/out the absent parties?

(3) What is the prejudice to the absent parties in having the case go on w/out them?

(4) What is the public interest in either maintaining or dismissing the case?

5) ( B/c the impact on the Π is relatively gtr if somebody is an indispensable party, the std is high – it takes more to find that somebody is an Indispensable party as opposed to a Necessary party.

6) B4 we somebody to be an Indispensable party, we should think of creative ways to fix any of the prejudice problems that exist
(1) Ie: In a will contest, executor is always in Indispensable party – the executor shouldn’t be faced w/ inconsistent judgments about how to distribute the property; ditto from Trustee

(2) The beneficiaries are usually at least Necessary parties.

7) Rule 12(b)(7) motion can be made until, according to 12(h), until final judgment (until trial on the merits)
(1) That is b/c sometime it will not be clear until the middle of trial who are Indispensable & Necessary parties

8. Rule 22 – INTERPLEADER (1/2)
1) NY Life Insurance Co. v. Dunlevy An insurance co writes a life insur policy.  Person who’s insured dies.  2 diff people show up claiming the proceeds.  If you are insur co you’re worried about having to pay both of them – if you’re sued in diff places and get inconsistent results, you might have to pay both of them
2) Interpleader purpose – you know you owe somebody the $$$, please tell me whom to pay

3) The stakeholder (the person who has the $$$ & agrees he’s liable;  ie insur co), sues all the claimants in the same case, and then usually drops out of the case

4) Interpleader is actually a little broader than that – “I don’t owe anybody anything, but just in case I’m wrong about that, tell me whom to pay” (ie in case of a suicide)
5) Rule 22 changes nothing about the usual threshold req’ts.  It says only that if everything else is OK, Interpleader is a legitimate method of joinder as long as there is any chance that the stake holder is, or may be, exposed to multiple liability (extremely broadly interpreted)
6) “Everything else is OK”: All the ordy rules must still apply!!! 
(1) Ct must have SMJ, either thru 1331 (fed question), or 1332 (diversity case)
i. In a diversity case – there must be complete diversity of citizenship b/t the stakeholder (ie insur co) and all of the claimants; if any claimant is a citizen of the same state as the insur co., then there is no case
ii. Also bear in mind that if the insur co. is a corporation, it’ll have two citizenships – where it’s incorp and where it has it’s principle place of business – if any claimant is a citizen of either state as the insur co., then there is no case
(2) There must be PJ over all the Δ’s
(3) The ct must be a proper venue under § 1391 – this can be a problem if all the claimants who are Δ’s do not reside in the same place 

9. §1335 – INTERPLEADER (Statutory)(2/2)
1) Much more generous that Rule 22

2) It is a grant of SMJ to the trial cts
3) Diff b/t 1335 & 1332:

(1) Only $500 has to be in controversy (as opposed to 1332’s $75K)
(2) Diversity is not measured as b/t Π and Δ, it is measured as b/t the claimants 

4) Only Minimal Diversity req’d – it is enough that any two claimants are diverse (as long as one claimant is from a diff state from one other claimant)
5) Two other key points to note:
(1) There are broader PJ provisions than in ordy actions:  Under §2361,  if you are served anywhere in the US, any fed ct have PJ over you 
(2) There are broader venue provisions than in ordy actions: Under §1397, Venue is proper in any district where any (that means 1) claimant resides

6) Std for Interpleader under  1335 is also a little broader

(1) Basically all you need to have is multiple claimants to a common fund

(2) There is techically no req’t for multiple liability (though no real diff to this)
7) Why would anyone use Rule 22?

10. Rule 14 -  IMPLEADER
1) How Δ’s bring in new people
2) You get sick eating a contaminated ham sandwich.  You sue restaurant.  You do NOT have to sue supplier of ham b/c they are neither Necessary nor Indispensable.  But if you’re the restaurant, you’d like to sue the supplier
(1) Π -------------( Restaurant --------------( Supplier
3) Rule 14(a) Std – 3rd party is, or may be, liable for some (contribution claim), or all (indemnity claim), of what the original Δ owes to the Π
(1) The claim restaurant asserts against supplier – 3rd party claim

(2) The original Δ, restaurant – 3rd party Π 

(3) The new party getting sued, the supplier – 3rd party Δ

4) Π can sue either or both of the other parties, and collect 100% of the judgment from either one

5) But if he sues the restaurant, the restaurant can Implead the supplier
6) ( The restaurant absolutely wants to Implead the supplier now, as opposed to waiting until he loses to the original Π and then suing the supplier – reason being is that that second trial, b/t the restaurant & supplier, is NOT bound by the first trial’s verdict of ‘contaminated ham’
(1) Restaurant might lose both the first trial AND the second trial – a disaster

7) The standard here is if the original Δ, who has impleaded the 3rd party Δ, loses to the original Π, then the 3rd party Δ has to pay some (<100%; Contribution claim) or all (100%; Indemnity claim)of it back to the original Δ
(1) It does NOT matter whether the Π has sued the 3rd party Δ, or even whether the Π can sue the 3rd party Δ;  also irrelevant if the original Π could not collect from the 3rd party Δ 
8) We do this out of

(1) Fairness to original Δ’s

(2) Efficiency – really don’t need multiple trials to resolve this issue

11. Rule 23 -  CLASS ACTIONS
1) Assume that female prof @ UH believe that they are being gender discriminated by UH; they want an injunctive relief req’g UH to come up w/ a fair, non gender biased promotion policy
2) Rule 23(a) – must meet all 4 req’ts to be a Class Action:

(1) Numerocity – the class is too numerous to allow people to bring individual lawsuits

i. <25, not too numerous

ii. >25, <40 gray area

iii. >40, too numerous

(2) Commonality – all the Π’s joining together to assert a common question (is there a discrimination in promotions?)

(3) Typicality – While each college has their own promotion policies, their claims are typical; you’re bringing essentially the same claim (doesn’t have to be exactly the same)
i. Now, if some women were claiming sexual harassment, others hostile work environment, still others quid pro quo harassment claims, etc., those claims would NOT be typical 
(4) Adequacy – The name representative(s) of the entire class must adequately represent the unnamed class members.  Also req’d by Due Process Clause of Constitution.  Two key concepts 
i. Any conflict of interest b/t named class members & rest of the class?

ii. Are the named class members doing an adequate job of litigating the case?

3) Rule 23(b) – if you meet all the req’ts of Rule 23(a), you then have to see if your Class Action is ONE of the Class Actions listed under rule Rule 23(b)
(1) Rule 23(b)(1)  Prejudice - Either the absent class members would suffer prejudice if the case went on w/out them or the party opposing the Class Actions would suffer prejudice if it weren’t a class action

i. Would be bad for UH (opposing party), b/c they don’t need several court judgments giving several promotion req’ts

(2) Rule 23(b)(2)  Equitable Relief - The Π are saying that the Δ is acting the same legal way towards everyone and seek declaratory/injunctive relief
i. If a combined injunction/monetary damages claim, you can still claim Rule 23(b)(2) as long as the injunctive half is the more important of the two

(3) Rule 23(b)(3)  Dominance/Superiority - Common questions predominate over individual questions AND it’s best handle via a class action as opposed to individual questions
4) Rule 23(c)) Notice Req’t – ONLY req’s notice in a  Rule 23(b)(3) Class Action (ie American Airlines v. Ulen)
(1) Reason why notice is given here but not in Rule 23(b)(1) or Rule 23(b)(2)?  B/c in Rule 23(b)(3) Class Actions you can opt out
(2) Not fair in Rule 23(b)(1), b/c, once again, UH only wants one verdict telling them how to handle their promotion standards, not several

(3) You are allowed to bring your own lawsuit under Rule 23(b)(3)
12. Rule 24 – INTERVENTION
1) How people who are not parties to the case are permitted to join the case

2) Two types:

(1) Mandatory – Either:
i. Statute permits its (then there’s no question you can Intervene)

ii. If no statute, 3 req’ts:

1. You have an interest in the subject matter of the case (doesn’t have to be economic)
2. You’re interest will be impaired either as a legal or as a practical matter if the case goes on w/out you

3. No other party in the case adequately represents your interest

(2) Permissive – You don’t meet the stds for mandatory but the judge, in his discretion, thinks you s/b allowed to join anyway
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