
This case also considers the Mitchell and Di-Chem cases on pg 634

Case 1 – FUENTES (Π) V. SHEVIN (Δ) (11/03/2005)

(Pg 633 – the “” case)
1. Π pd $500 for a stove & stereo from Δ
2. The K says that the Δ owns the stove & stereo until Π makes full payment
3. At some pt Π stops paying, Δ goes and gets it stuff back
4. Δ uses a FL procedure called ‘pre-judgment replevin’ – enables Δ to get their stuff back while they’re suing Π
1.) Replevin – basically means ‘I have a better right to possess that piece of pers prop than you do’
2.) You don’t actually have to have title – it’s enough that you have right to possess it
5. Π thinks that that’s a violation of her Due Process Clause
6. What does Δ have to do to take the property away from Π?
1.) Post a bond for double the amount of the value of the prop
i. Π would only get this double bond for any damages she sustains – like having to rent a stove from someone else
2.) Make the seizure w/ an agent
3.) Δ has to proceed expeditiously to prosecute case– can’t just seize Π’s stuff and do nothing
7. Can Π get her stuff back? – Yes, if she posts a bond of her own
1.) Doesn’t really help Π much.  Since Π couldn’t afford to pay for the stuff to begin w/, highly unlikely that she’ll have the $ to post a bond 
8. What is the cost to Δ if Π holds the prop during the lawsuit, and Δ ends up winning?
1.) Π could ‘use up the assets’ during the lawsuit, damage them in some way, sell them, etc
2.) In other words, the stuff at the end of case might not be worth as much as it is b4 the case
3.) Not exactly a small cost, but not too big either  
9. What is the cost to Π if Δ holds the stuff during the lawsuit, and Π wins?
1.) She doesn’t have her stereo and stove while this is going on
2.) Big problem b/c her children will starve is she doesn’t have a stove!
10. Π wins if viewed strictly from a ‘cost’ perspective 
11. BUT, if you factor in the probability of success, Δ wins this hands down, b/c it’s highly likely the reason the Δ took the stuff back was b/c Π didn’t pay
12. So if you factor in 9 thru 11 in the Hand formula, B (cost) = P (% of winning) * L (damages), you get a much tighter ‘race’ b/t the Π & the Δ 
13. Most people in Π’s position hope that the Δ, and NOT the Π, wins the case.  Why?
1.) B/c if Δ loses, they’ll have to pass on the increased cost of collecting to their future customers
14. The arguments of 8-13 were made by the dissenters in this case (cost/benefit analysis)
15. What does the SCt hold in this case?  They seem to say that the Due Process Clause gives you an absolute  right to a hearing PRIOR TO the seizure of your property
1. Have the Mitchell and Di-Chem cases (SCt basically said the same thing twice) overruled Fuentes?
1.) Argument for YES, inconsistent (Mitchell and Fuentes overruled it)
i. If Fuentes stood for the idea that the Due Process Clause requires a PRE-deprivation hearing B4 they take your property away, then Mitchell and Di-Chem overrule it b/c in those cases a POST-deprivation was found to be OK too under the Due Process Clause
2.) Argument for NO, consistent (Mitchell and Di-Chem don’t overrule it)
i. A pre-deprivation hearing is only illegal when it occurs in circumstances like in Fuentes:
(1) no judge was req’d to decide anything b4 your property was seized.  
(2) Merely having papers filed against you alleging that the other person had a right to your property was enough to have it seized 
ii. Thus, Mitchell and Di-Chem arguably hold that a pre-deprivation hearing is only illegal under the circumstances of Fuentes.  Thus, as long as the person seeking to repossess the property does the following, a post-deprivation hearing is fine: 
(1) files an affidavit that is more than conclusory, explaining why the prop s/b repossessed, and 
(2) to a neutral dec’n maker party (ie judge)
1. Has CT v. Doehr overruled Mitchell and Di-Chem?
1.) Argument of YES, inconsistent (Mitchell and Fuentes are overruled)
i. In CT v. Doehr there was a judge, dec’g based on nothing more than conclusory allegations, whether the Π had a probable chance of success 
ii. Even if he dec’d that, the SCt said it was still illegal to seize that property w/out a hearing 
iii. In other words, Mitchell stands for due process being satisfied when judge is decision maker and there is an affadavit which explains why they have an interest in the property than CT v. Doehr has overruled this.
2.) Argument for NO, consistent (Mitchell and Di-Chem aren’t overruled)
i. In Fuentes, Δ had security int in the stove & stereo (they had a prop int themselves in the prop.)  In both Mitchell and Di-Chem, the Π’s had int in the prop
ii. In CT v. Doehr, the Π seizing the land had no int in the land at all prior to the suit, so more scrutiny here is req’d.  A post-deprivation is hearing is not enough – a pre-deprivation hearing is req’d
3.) ( How to protect against Δ’s who might dissipate their property b4 we can collect – Rule 64
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