I) Background


A) Philosophies


1. Hobbes

(a) Legal Positivism

(b) Man is innately brutish and mean

(c) Absolute power to sovereign

(d) Men submit to the commands of the sovereign

(i) Sovereign commands its subjects

(e) Sanction if disobey


2. Austin

(a) Austinian Positivism

(b) Sovereign has authority to impose sanctions

(c) Sovereign command is absolute

(d) Sovereign’s authority not questioned on grounds of morality
(e) Judge can only look to precedent, cannot make law


3. Bentham

(a) Utilitarianism - law only good if it makes the majority happy

(b) Voting ensures those with policies that make us happy are in office


4. Hobbes, Austin & Bentham – people’s rights come ONLY THROUGH GOV’T


5. Locke

(a) Citizens have natural rights to life, liberty & property

(b) Gov’t should stay out of people’s business

(c) If gov’t suppresses, citizens have obligation to overthrow the gov’t
(d) Purpose of gov’t is to protect prosperity
(e) Constitution & Bill of Rights are Lockean documents
(i) SCOTUS breaks down into camps based on natural rights:

1. Left: natural rights don’t need to be enumerated in the Constitution for people to have them.  For example, right to privacy is a natural right.

2. Right: natural rights are enumerated in the Constitution.  Don’t read things into the Constitution.

B) Law and Economics


1. Kaldor-Hicks – if overall increase in utility even if losers exist then efficient

(a) ( ( ( ( = efficient


2. Paretto Efficiency – if no losers and at least 1 winner then efficient

(a) ( ( ( ( = efficient

(b) ( ( ( ( = inefficient

3. Paretto is higher level of efficiency than Kaldor-Hicks.

(a) If it’s Paretto Efficient, then it’s also Kaldor-Hicks Efficient

4. Externalities

(a) Cost of doing something only factors in actors costs, it does not include external costs: pollution etc


C) Legal Realism


1. Holmes

(a) Law is only a prediction

(b) Decisions should be based on policy and don’t have to follow precedent

(i) Pick the decision that best benefits society


2. Crits (Critical Legal Studies – CLS)

(a) Law keeps wealthy in power

(b) Against the system

(c) What’s wrong is entrenched in economic system we have because it protects the unfeeling, unsympathetic establishment that works to oppress the poor


II) Eminent Domain

A) Constitutional Amendments
1. 5th – nor shall private property be taken for public use, without just compensation

2. 14th – can’t deprive people of life, liberty or property without due process of law

(a) 2 types of due process

(i) Procedural – civil procedure

(ii) Substantive – rational relationship to a conceivable public purpose


B) Midkiff – broke up oligopoly in Hawaii
1. R: O’Connor: A taking involving the transfer of property from one private person to another satisfies the Public Use Clause of the 5th Amendment if it is rationally related to a conceivable public purpose.

2. It is up to the legislature to determine what constitutes public use.  Courts have a role in reviewing the legislature’s decisions, but they should defer to the legislature.  If HI rationally could have believed that the Act would promote breaking up the oligopoly, then the Act is Constitutional.

3. 2 Competing Views

(a) Broad – public use requires that there be an advantage or benefit to the public.

(b) Narrow – public use requires the public actually use or have the right to use the condemned property.

C) Poletown – GM setup new factory in downtown Detroit
1. R – When the condemnation of property benefits specific and identifiable private interests, a court must employ heightened scrutiny to determine if a clear and significant public interest is the predominant interest being advanced.

D) Oakland Raiders – Oakland took the team for recreational purposes
1. R – The promotion of the education, recreation, or pleasure of the public constitutes a legitimate public purpose.


E) Two Categorical Rules

1. Loretto – CATV installed permanent cable lines on apartment complex
(a) R – Marshall: A permanent physical occupation of an owner’s property authorized by the gov’t constitutes a taking of property which requires just compensation, regardless of the public interests it may serve.


(b) Cable television provided important educational and recreational aspects so a rational relationship to a conceivable public purpose existed.

2. Hadacheck – city forced brickyard to shut down its kilns
(a) R – McKenna: A regulation that deprives an owner of property for the purpose of prohibiting a nuisance is an exercise of the police power, and therefore does not result in a taking which requires compensation.

F) Measuring and Balancing

1. Penn Coal – Kohler act attempted to prevent coal company from extracting coal to prevent subsidence
(a) R – Holmes: While property may be regulated to a certain extent, if that regulation goes too far in diminishing the economic value of the property, it will be recognized as a taking.
(i) The Act only protected this one landowner and not the public.
(ii) The Act had no Average Reciprocity of Advantage – where a regulation helps both parties affected by it neither can complain
1. E.g. some acts have required that a column of coal be left so that in the even of flooding of one mine, the adjacent mine wouldn’t be flooded.  This act, in contrast to the one in the instant case, benefits both coal mines and would therefore be acceptable.


(b) D – Brandeis: No landowner can use land in a way that creates a public nuisance or threatens the public welfare.  A restriction that is imposed to protect the public HSW is not a taking.  Also, such restrictions do not cease to be public because only one person benefits from them.

2. Penn Coal v Hadacheck

(a) In Penn Coal the Kohler Act prohibited the landowner from extracting the coal, but in Hadacheck the landowner still had the right to extract the clay, rather he could not operate his kilns in the city.

3. Penn Central – landmarks preservation law prevented addition atop Grand Central
(a) R – Brennan: A law which does not interfere with an owner’s primary expectation concerning the use of the property, and allows the owners to receive a reasonable return on his or her investment, does not effect a taking which demands compensation.

(i) Rational relationship was to protect landmarks and culture for tourism etc.

(ii) Distinct investment back expectations were met because the property continued to operate as a train station.  That is, the law in no way interferes with the present use of the terminal.
(iii) They also received transferred development rights (TDRs).

(b) D – Rehnquist: There is no reciprocity of advantage here.  That is, this is unlike typical zoning that usually provides benefits for, as well as impose burdens on, restricted properties.  The city benefits from the regulation but the property owner does not.

G) A Third Categorical Rule

1. Lucas – South Carolina passed statute prohibiting landowner from building on beach front
(a) R – Scalia: A land-use regulation that deprives owner of all economically valuable use of property by prohibiting uses that are permitted under background (historical) principles of property and nuisance law results in a taking, and thus requires compensation.

(i) The distinction between an act which prevents public harm and one which confers a public benefit often lies in the eye of the beholder.  Thus, this sort of harmful-use logic should not be used to separate regulatory takings which require compensation from regulatory deprivations that do not.  Therefore, a state should only be allowed to deprive owner of all economically beneficial use of property when the interest was not part of the landowner’s title to begin with.  Such a limitation must inhere in the title itself, in the background principles of the state’s property and nuisance law.

H) Exactions

1. Nollan – granted permit on condition he provide easement

(a) R – Scalia: If a regulatory condition is imposed on a development right, that condition must substantially advance the same governmental purpose that refusing the permit would serve or else the action will constitute a taking and require just compensation.
(i) A nexus between the condition and the purpose behind withholding the permit must exist

2. Dolan – city wanted store to dedicate property for floodplain and recreational easements

(a) R – Rehnquist: Exactions are constitutional provided the benefits achieved are reasonably related and roughly proportional, both in nature and extent, to the impact of the proposed development.
(i) The city must make some sort of individualized determination that the required dedication is related both in nature and extent to the impact of proposed development.

1. Why must the floodplain easement be public to reduce flooding?

2. The city made no determination that the bike path would likely reduce traffic, instead it only said that it could.

I) Matters of Remedy

1. First English

(a) R – Rehnquist: An owner whose property has been subjected to a regulatory taking is entitled to compensation for the period during which the regulation denied the owner all use of the land, and not just mere declaratory or injunctive relief invalidating the regulation.

(i) Inverse condemnation – sue the gov’t to effect a taking.

(ii) The gov’t cannot destroy the value of a piece of property and be exempt from the compensation requirement just because it did not convert the property to public use.


J) Overview[image: image1.emf]14th Amendment - Regulations (might result in a regulatory taking)

  Rational relationship b/w action and conceivable public purpose.

Substantive Due Process

Police Power Test - rational relationship b/w action and conceivable public purpose?

Rough Proportionality - are you killing a mouse with a missile?

   - From Rheinquist in Dolan - city ordered bike path to grant permit to enlarge hardware store, but the bike path would have little effect.

5th Amendment - Takings

  Rational relationship b/w action and conceivable public purpose.

Midkiff - broadly construed public use to be public purpose

Kelo - relied on Midkiff's broad construction

Categorical

Hadacheck - removed a harm and only reduced value so it was only a regulation

Loretto - permanent physical occupation makes it a taking

Lucas - removal of all value or prohibits all economically viable or beneficial use makes it a taking

  Exceptions to Lucas

   - Limitation duplicates existing common law regulation of nuisances

   - Limitation is part of the land title itself therefore already in place

Balancing

Penn Coal - the regulation went too far so it became a regulatory taking

   - Average Reciprocity of Advantage

Penn Central - regulation didn't go too far and still met investment backed expectations

Temporary Taking

First English - temporary takings compensated

Nollan - absent was a nexus b/w condition and public purpose - CONSTITUTIONAL TORT because it didn't even satisfy 14th.

Contiuum for Regulatory Takings

Regulation Taking

           Minimal          Too far



ADD IN KELO

III) Zoning

A) Purposes
1. Separation of uses

2. Protection of single-family homes

3. Low-rise development

4. Medium-density of population


B) What’s regulated?

1. Subdivision control – streets, utilities, lots, parks—exactions

2. Building codes

3. Zoning


C) Two types

1. Land use – what type of structure may exist there

2. Area – setbacks etc

D) Structure / Process
1. General

(a) State delegates police power authority to City’s mayor and council
(b) Mayor and council typically establish a zoning committee (comprised of attorneys, realtors, bankers, developers)

(c) Zoning committee develops one of two things:
(i) Zoning ordinance with zoning map attached

(ii) Zoning ordinance with zoning map attached + comprehensive plan

(d) City approves or disapproves
(e) Zoning commission disbands
(f) City appoints zoning official

(g) Citizens apply for permit to zoning official

(h) If zoning official denies permit then citizen may appeal to the Board of Adjustment (neighbors)

(i) Board of adjustments may issue one of two things:

(i) Variance

(ii) Special Exception

(iii) Board of adjustments may also hear appeals to add onto current non-conforming use

(iv) Note that an amortization schedule to remove non-conforming uses may be created by the zoning official and appealed to the board of adjustment, or made as part of the ordinance in blanket form; that is that all non-conforming uses must “drop off” on the prescribed “drop off” date contained in the ordinance.

(j) Citizens may appeal board of adjustments decision to court
(i) Court uses one of two analyses centering on whether the court will require a tangible comprehensive plan or accept the existence of a zoning ordinance with zoning map as evidence of an intangible comprehensive plan


2. Board of Adjustments

(a) Must follow procedural Due Process

(i) Give notice of effect

(ii) Hold hearings

(iii) Follow process prescribed by legislature (mayor and city council)

(iv) Decision must be made *on the record* so a court can review it


3. Rezoning Process

(a) Developer makes request for rezone

(b) All affected neighbors receive notice

(c) Zoning commission holds hearing

(d) Developer and neighbors plead case at hearing

(e) Zoning commission makes recommendation to city

(f) City mayor and council amend zoning ordinance


4. Gotchas
(a) Challenge ordinance as a whole arguing no comprehensive plan exists

(b) You don’t challenge variances on grounds of no comprehensive plan because the ordinance is already deemed valid meaning that a comprehensive plan, explicit or implicit, already exists

(c) Comprehensive plan is a two-word term – what does it refer to?  Courts use to analyses:

(i) A tangible, explicit plan
(ii) An implicit plan is inferred by the existence of zoning ordinance & zoning map.  If this methodology is adopted then all zoning ordinances are valid!

E) Village of Euclid (1926) – realty company challenged cumulative zoning plan
1. R: Zoning ordinances are a valid exercise of the police power and thus do not violate the constitutional protection of property rights.

(a) Promotes firefighter measures; increased safety for children, by reducing traffic in residential areas; and increased home security.

(b) Removing apartment complexes helps preserve the quiet, open character of single-family neighborhoods, while preventing heavy traffic, overcrowding, and excessive noise.

(c) This zoning ordinance is substantially related to the public health, safety and welfare.

(d) Aesthetic values area a valid basis for zoning ordinances in the appropriate context.
(e) Legislative judgment deferred to by the courts

F) The Nonconforming Use

1. PA Northwestern Distributors v Zoning Hearing Board (1991) – adult bookstore

(a) R: If a zoning law or regulation has the effect of depriving a property owner of the lawful pre-existing nonconforming use of his or her property, it amounts to a taking for which the owner must be justly compensated.
(i) The amortization period was too short (90 days).  Had the amortization period been long enough that the landowner could recoup his investment and have enough time to actually relocate it likely would have been valid.
1. Factors:

· Nature of use in question

· Amount invested in it

· Number of improvements

· Public detriment caused by the use

· Character of the surrounding neighborhood

· Amount of time needed to “amortize” the investment (recoup investment)
2. Might be able to develop nonconforming use if enough money and time etc has already been invested although the nonconforming use doesn’t exist yet

3. Can sometimes rely on estoppel – if a developer reasonably relies and to his detriment on the issuance of a permit.  Developer must proceed in good faith too.

(ii) The right to maintain a nonconforming use runs with the land; hence it survives a change of ownership.  Destruction of a nonconforming use (by act of God or otherwise) usually terminates it, and so too for abandonment, which requires intent to abandon the nonconforming use.

G) Achieving Flexibility in Zoning


1. Variances and Special Exceptions

(a) Variance – board of adjustments gives permission to use property in a way that directly disobeys the zoning ordinance but is not contrary to HSW.
(i) Requires unnecessary hardship on the part of the landowner

(b) Special Exception – predefined exception, by legislature, that under certain conditions a particular use is valid in a particular zone.
(i) Under the Cope case the conditions must be detailed.

2. Variance

(a) Commons v Westwood Zoning Board of Adjustment (1980) – lot was below zoning ordinance’s size requirements for home construction, didn’t have the 
(i) R – A zoning board shall have the power to grant a variance where because of some exceptional situation of the property, the strict application of a zoning ordinance would result in undue hardship upon the developer of the property, and the variance would not substantially impair the public good and the intent and purpose of the zone plan and ordinance.
1. Undue hardship – when a regulation renders property unusable for any purpose

· Exception: if the landowner created the situation it may be considered self-imposed

· Exception: owner must make an attempt to get the land into compliance

· Exception: must not impair public good

(ii) Zoning boards may impose reasonable conditions in order to grant the variance

(iii) Variances “run with the land”, hence the purchasing landowner has the variance as well

(iv) Some jurisdictions require unnecessary hardship for use variances, but only “practical difficulties” for area variances.  They appear to be the same test.

(b) Cope v Inhabitants of the Town of Brunswick – developers sought special exceptions to put in apartment buildings
(i) R – The power to regulate private property cannot be delegated from the legislature to a municipality or from a municipality to a local administrative body without a sufficiently detailed statement of policy to provide a guide to reasonably determine an owner’s rights and prevent arbitrariness.

1. A city cannot simply give a zoning board the power to arbitrarily permit and deny uses; rather it must provide a sufficiently detailed guide.

2. Broad delegation of power breeds selectivity in the enforcement of the law
3. 3 Approaches to Special Exceptions
· City outlines general criteria to be met.  This approach gives significant amounts of leverage to zoning boards to determine if the criterion is met (this court held this invalid).

· City outlines detailed criteria to be met.  This limits the zoning board’s discretion.

· Place burden on zoning authorities to demonstrate why the use exception will have an adverse affect on HSW.

3. Zoning Amendments and the Spot Zoning Problem

(a) State v City of Rochester – rezoned land from low-density to high-density

(i) R – A municipality’s amendment of a zoning ordinance is a legislative act—under the municipality’s delegated police powers—and the amendment will be upheld unless it is shown that it is unsupported by any rational basis related to promoting the public HSW, or that it amounts to a taking.

1. Two ways to view rezoning:

· Legislative act – requiring deference to the legislature’s rational basis relating to HSW.

· Quasi-judicial – allowing a higher standard of judicial review without deference to the legislature’s rational basis.
2. Spot Zoning is invalid where some or all of the following factors are present:

· A small parcel of land is singled out for special and privileged treatment;

· The singling out is not in the public interest (rationally related to HSW) but only for the benefit of the landowner;

· The action is not in accord with a comprehensive plan

3. Reverse Spot Zoning – same as spot zoning accept that it’s to the landowner’s detriment.



IV) The Land Transaction

A) Steps

1. Broker or Not?
(a) Benefits – saves you time and energy and has access to a larger market than a “sale by owner”

(b) Drawbacks – will cost you 6% of total sales price

(c) Using a broker:

(i) Open – open to multiple agents

1. Multiple Listing Service

(ii) Exclusive – limited to only one broker

2. Earnest Money Contract
(a) Buyer attaches a check to the contract and sends it to the seller – the check is liquidated damages in the event of breach.

(b) If the seller is satisfied with the offer he signs it and the parties are bound

(c) If the seller is NOT satisfied, he will counter

(i) Crosses out the named price, initials it, and signs the contract

(d) Buyer initials new price, and both parties are bound

(e) 5 copies of earnest money contract are required; one for each of the following:

(i) Buyer, seller, title insurance company, broker, mortgage company
3. Buyer finds financing

(a) Mortgagee will inspect buyer’s credit and demand proof of title

(b) Mortgagee may seek Private Mortgage Insurance (PMI), which guarantees a certain % of money lent

(i) Mortgagor pays for this

4. Investigation of Title
(a) Title – mental construct invented by man

(b) 3 Ways

(i) Direct examination – attorney examines records at the courthouse and issues a certificate of title, to the effect that he has made examination and that, on the basis of what he has found, the fee simple is vested in the seller free and clear of nay encumbrances other than those noted as exceptions.
(ii) Examining abstracts – abstractor creates “title plant” by taking all the public records and abbreviating.  He certifies the abstract on its face as containing a reference to all instruments of record pertaining to the particular title and sells it to the purchaser of the abstract.  It is then examined by an attorney, who certifies the title to his client in the same fashion as the attorney who has made a direct examination.
(iii) Title Insurance Company – maintains a “title plant” substantially like that of the abstractor.  Its own salaried staff makes the examination of the title (rather than an attorney) and issues a policy.
5. Closing

(a) Bring all interested parties together and to permit them to execute and deliver the necessary documents simultaneously with the payment of the purchase price and the settlement of the costs of transactions (closing costs).

(b) Seller executes the deed and receives the adjusted purchase price by check from the lender

(i) Seller pays off any mortgage they might have on the property and receives a “Release of Lien”

1. This must be entered with the county clerk to clear title

(c) Buyer will execute two documents

(i) Mortgage

(ii) Promissory Note

6. Finalizing

(a) Lender’s attorney will send the deed and mortgage to the courthouse for the attachment of revenue stamps and recording and will pay the necessary fees

(b) When the documents are returned from the courthouse the lender’s attorney will

(i) Buyer – gets the deed

(ii) Lender – gets the abstract, mortgage, note and a certificate of title

(iii) Title Insurance Company – gets final certificate of title and application for lender policy

** Buyer now has title, subject to a mortgage, and presumably is in possession.  The transfer is completed except for the repayment of the loan, and the work of the conveyancer is ended


B) The Contract of Sale
1. Statute of Frauds – requires land transaction contracts to be in writing in order to be enforceable
(a) Required Elements

(i) Signed by the party to be bound

(ii) State the purchase price

1. If no stated price, the court may imply a reasonable price.  Under the Uniform Land Transactions Act, the parties may refer to a price i.e. “fair market value”

(iii) Adequately describe the property – enough to identify the land with reasonable certainty

(b) Two Exceptions
(i) Part Performance – allows for specific enforcement of oral agreements when particular acts have been performed by one of the parties to the agreement such as:
1. Buyer’s taking possession; AND
2. Paying all or part of the purchase price; OR

3. Making valuable improvements

** If all 3 are present then part performance is established; however, courts generally find part performance where only 2 of the specified actions occur, though they differ widely on which 2 are necessary.  Prevents unjust enrichment to seller by keeping improvements or money.
(ii) Estoppel – allows for specific performance of oral agreements when plaintiff would suffer irreparable injury if the K were not enforced.
1. Four requirements:

· A promise/representation

· Reliance by promisee

· To their detriment

· And injustice cannot otherwise be avoided except by performing the oral K

2. Can be different acts, such as:

· Buyer’s selling of current home to move into new home

· Seller’s eviction of tenants so buyers can move in

(c) Hickey v. Green – Hickeys sold their house in reliance on oral agreement with Green.  Green rescinded the K.

(i) R – When there is a clear oral promise, partial payment, plus an act made in reliance, a land transfer is sufficient to overcome the SoF requirement that contracts for the sale of land must be in writing.

(ii) Hickeys were awarded specific performance because they reasonably relied on the oral promise
1. Reasonable reliance; and
2. He has so changed his position that injustice can be avoided only by specific performance

(iii) Payment of the purchase price is not alone enough to constitute part performance; however, payment + taking possession is enough.

(iv) Hickey’s detriment was that he accepted a deposit for his home which could have left him open to litigation.
(v) GOTCHA: Make sure the D was aware of P’s intent to take some action in reliance on the oral promise.  For example, Hickey advised Green that he was going to sell his home.

2. Title Concepts

(a) Record Title – title on record at courthouse

(b) Good Title – title court will uphold

(c) Insured Title – title insured by title insurance company

(d) Marketable Title – title free of reasonable doubt by a reasonable, prudent purchaser for which they’d pay fair value.


3. Marketable Title
(a) If the seller cannot convey a marketable title the buyer is entitled to rescind the K.

(b) Marketable Title = title not subject to such reasonable doubt as would create a just apprehension of its validity in the mind of a reasonable, prudent and intelligent person, one which such persons, guided by competent legal advice, would be willing to take and for which they would be willing to pay fair value.

(c) Lohmeyer v Bower – prior to transfer of property, a title search turned up violations of two encumbrances.  House was too large on lot and did not have a second story.
(i) R – Marketable title to real estate is title that does not expose the buyer to litigation.

(ii) Encumbrance – a lien or claim on property.

(iii) A buyer may not rescind a K where the encumbrance on the title is the result of a municipal ordinance.

(iv) A buyer may rescind a K based on private covenants which are encumbrances.

(v) The problem here is that the house violates the encumbrances – if it was not in violation then the buyer could not rescind because the mere existence of municipal encumbrances does not render title unmarketable.
(vi) If the only issue was the size of the house the seller may have remedied the issue by purchasing neighboring land; however, since he’d also have to erect a second story the house would become something the purchaser did not contract to buy.  Therefore, the K is void.

(d) Conklin v Davi – buyer wanted to rescind because seller acquired property through adverse possession.
(i) R – It will be the title at the time of the court’s judgment that will control, not the title the vendor may have had when the suit was first commenced.

(ii) The law will imply that title must be marketable, but there is no requirement that it be a perfect title of record.

1. Buyers are free to K for more protection (“good title”) or less (e.g. by agreeing to accept any previous encumbrances on the land).
(iii) Title established through adverse possession is marketable.

(iv) Determination of marketability

1. The outstanding claimants would not succeed were they in fact to assert a claim, and

2. There is no real likelihood that any claim will ever be asserted.

(e) Adverse Possession

(i) Requires:

1. Open

2. Notorious

3. Adverse

4. Exclusive

(ii) In adverse possession suit must be brought to establish record title
(iii) Tacking – clock ticks and accumulates through multiple adverse possessors.

(f) Equitable Conversion

(i) After the earnest money K the house is they buyers in the eyes of the law because the buyer can force specific performance.  So, if the house burns down during the transfer period it’s the buyer’s loss!
1. NOT IN TX: 5.007 – Vendor and Purchaser Risk Act – if when neither the legal title or possession has transferred and the property is destroyed or eminent domained the vendor may not enforce the K and the purchaser is entitled to recover any portion of the K price paid.  Opposite outcome if legal title or possession has transferred to buyer.

4. Duty to Disclose Defects
(a) Stambovsky v Ackley – haunted house.
(i) R – Where a condition which has been created by the seller materially impairs the value of the K and is peculiarly within the knowledge of the seller or unlikely to be discovered by a prudent purchaser exercising due care with respect to the subject transaction, nondisclosure constitutes a basis for rescission as a matter of equity.
(ii) Doctrine of Caveat Emptor – “let the buyer beware.”  A maxim that a purchaser must judge, test and examine the quality of an item for himself.
(iii) In this case, the most meticulous inspection and search would not reveal the presence of poltergeists.
(iv) Even with a merger or “as is” clause, it will not be given effect where the facts are peculiarly within the knowledge of the party invoking it.

(b) Johnson v Davis – leaky roof on house was misrepresented by seller.

(i) R – Sellers of real property have a duty to disclose to prospective buyers material facts affecting the value of the property, when those facts are not known or readily observable to the buyer.

(ii) One should not be able to stand behind the impervious shield of caveat emptor and take advantage of another’s ignorance.
(iii) This duty is applicable to all forms of real property, new and used.

(iv) Many states impose a duty on the seller to disclose latent defects.

(c) In each jurisdiction requiring disclosure, the defect must be “material” to be actionable.  One of two tests of materiality is applied:
(i) An objective test of whether a reasonable person would attach importance to it in deciding to buy, or

(ii) A subjective test of whether the defect “affects the value or desirability of the property to the buyer.”

(d) CERCLA – Comprehensive Environmental Response, Compensation, and Liability Act

(i) Imposes strict liability for cleanup costs of hazardous waste upon

1. Prior owner or operator

2. Transporters of hazardous waste

3. Current owner or operator

(ii) Innocent Landowner Defense – available to a person who buys the property after the site is contaminated and does not know and has no reason to know that any hazardous substance has been released on the property.

(iii) CERCLA places a duty on the buyer to make “all appropriate inquiry” into previous ownership and uses of the property if the buyer is to escape liability.

1. Get an Environmental Assessment before you buy!

5. Merger

(a) When a buyer accepts a deed, the buyer is deemed to be satisfied that all the contractual obligations have been met.  Thus the K merges into the deed, and the deed is deemed the final act of the parties expressing the terms of their agreement.  The buyer can no longer sue the seller on promises in the K of sale not contained in the deed, but must sue the seller on the warranties, if any, contained in the deed.
(i) Exceptions:

1. Fraud

2. Contractual promises deemed collateral to the deed

(ii) Example:

1. If the K calls for marketable title,, and the buyer accepts a deed with no warranties, the buyer cannot thereafter upon discovery of a title defect sue on the K provision requiring the seller to furnish marketable title.

6. Implied Warranty of Quality

(a) There is an implied warranty that a new house is habitable.
(i) Builders may put in K, “Homeowner accepts this homeowner warranty in lieu of implied warranty” to get around the Implied Warranty of Quality.


(b) Elements

(i) Must be a new home (or recent addition / remodel as the case below)

(ii) D was the builder

(iii) At the time of sale the home was not delivered in a workmanlike condition

(iv) P suffered damages


(c) P must prove either:

(i) Not build in workmanlike manner; OR

1. Be careful, if it’s a nicety (air conditioner, dishwasher) then this might not apply; that is, niceties don’t have to be included.  But if they are then it must be done right.  Point is that not having an A/C is Houston may be crazy, but not having one doesn’t mean that it wasn’t done in a workmanlike manner.
(ii) Not habitable – whether the home’s condition meets the reasonable homeowner’s expectations for its intended use.


(d) Defense

(i) That it was a patent defect, implied warranty of quality only covers latent defects!
1. Keep in mind that it may become patent (water stains appear from leaky basement) after the sale – the question is whether it was latent at the time of purchase.


(e) Lempke v Dagenais – purchased house with recently built garage w/ defective roof
(i) R – Privity of K is not necessary to maintain cause of action for the implied warranty of workmanship and good quality against a builder for latent defects.

(ii) Implied warranties are not created by K, but are imposed by law on the basis of public policy.
(iii) Implied Warranty Limited to:

1. Latent defects

2. Reasonable period of time

3. P has burden to show that the defect was caused by the D’s workmanship

4. Workmanlike quality is to perform in “a workmanlike manner and in accordance with accepted standards.”

(iv) Policy reasons:

1. Latent defects in a house do not manifest themselves for a long period of time

2. People are less likely to stay in one place for long periods so they’re not in position to discover latent defects

3. Subsequent purchasers have little opportunity to inspect, and they have little knowledge about construction

4. No unfairness to the builder because he has a duty of workmanship to the first owner

5. Insulating only the first buyer might encourage “sham” first sales to protect contractors from liability


(v) Extras

1. In TX

· Residential Construction Liability – broadly limits builder’s liability

a. Contractor not liable for

i. Negligence of person other than contractor

ii. Failures of other persons

iii. Normal wear, tear, or deterioration

iv. Normal shrinkage due to drying or settlement of construction

b. If frivolous suit brought then P must pay attorney’s fees.

2. Can’t sue developer for implied warranty of quality because no K privity, but may sue in tort!

· Might argue that engineers should have discovered high water table.

7. The Deed
(a) Warranties of Title

(i) General Warranty Deed – warrants title against all defects in title, whether they arose before or after the grantor took title.
(ii) Special Warranty Deed – warranties only against the grantor’s own acts but not the acts of others.  Thus if the defect is a mortgage on the land executed by the grantor’s predecessors in ownership, the grantor is not liable.

(iii) Quitclaim Deed – contains no warranties of any kind.  It merely conveys whatever title the grantor has, if any, and if the grantee of a quitclaim deed takes nothing by the deed, the grantee cannot sue the grantor.

1. Should use “release and remise” rather than “granted, sold and conveyed” or it becomes a special warranty deed.

(b) TX: 2 covenants automatically included in general warranty deed

(i) Quiet Enjoyment

(ii) Against Encumbrances

1. Liens

2. Covenants

3. Easements


(c) Description of tract – a deed must contain a description of the parcel of land conveyed that locates the parcel by describing its boundaries.

(i) Customary methods include:

1. Reference to a natural or artificial monument and, from the starting point, reference to directions and distances (metes and bounds);

2. Reference to a government survey, recorded plat, or some other record; and

3. Reference to the street and number or the name of the property.

(d) Fraud

(i) A forged deed is void.  The grantor whose signature is forged to a deed prevails over all persons, including subsequent bona fide purchasers from the grantee who do not know the deed is forged.

(ii) On the other hand, most courts hold that a deed procured by fraud is voidable by the grantor in an action against the grantee, but a subsequent bona fide purchaser from the grantee who is unaware of the fraud prevails over the grantor.

(e) Types of Warranties

(i) [PRESENT] Covenant of seisin – the grantor warrants that he owns the estate that he purports to convey.

(ii) [PRESENT] Covenant of right to convey – the grantor warrants that he has the right to convey the property.

(iii) [PRESENT] Covenant against encumbrances – the grantor warrants that there are no encumbrances on the property.  Encumbrances include, among other items, mortgages, liens, easements, and covenants.

(iv) [FUTURE] Covenant of general warranty – the grantor warrants that he will defend against lawful claims and will compensate the grantee for any loss that the grantee may sustain by assertion of superior title.

(v) [FUTURE] Covenant of quiet enjoyment – the grantor warrants that the grantee will not be disturbed in possession and enjoyment of the property by assertion of superior title.  This covenant is, for all practical purposes, identical with the covenant of general warranty and is often omitted from general warranty deeds.

(vi) [FUTURE] Covenant of further assurances – the grantor promises that he will execute any other documents required to perfect the title conveyed.

(f) Types of covenants

(i) Present – a present covenant is broken, if ever, at the time the deed is delivered.

(ii) Future – a future covenant promises that the grantor will do some future act, such as defending against claims of third parties or compensating the grantee for loss by virtue of failure of title.

(iii) SoL begins to run on a breach of a present covenant at the date of delivery of the deed.  It begins to run on a future covenant at the time of eviction or when the covenant is broken in the future.

(g) Brown v Lober – D had purchased only 1/3 of mineral rights, but sold 3/3 to P.  P had no idea until he tried to sell his mineral rights for $6k.
(i) R – A covenant of quiet enjoyment can be breached by constructive eviction, but unless the covenantee’s right of possession is interfered with, there is no constructive eviction, and, therefore, no breach of the covenant.
(ii) Constructive Eviction – when an owner is forced to buy the superior title to keep from actually being physically evicted; when an owner is enjoined from using the property in a way that violates an earlier restrictive covenant on the property.

(iii) In this case there was no eviction so there was no breach of covenant.

(iv) The covenant of seisen was breached but SoL had already run so no claim could be brought under it.

(h) Frimberger v Anzelloti – after purchasing the land, P discovered it violated wetland statutes
(i) R – A latent violation of a restrictive land use statute does not constitute a violation of the warranty against encumbrances.
(ii) To make the title unmarketable, the defect must present a real and substantial probability of litigation.
(iii) 3 Classes of Encumbrances

1. A pecuniary charge against the premises;

2. Estates or interests in the property less than the fee, like leases, life estates, or dower rights; OR

3. Easements or servitudes on the land such as rights of way, restrictive covenants and profits.
(iv) NOTE THE DIFFERENT TREATMENT OF ENCUMBRANCES during the executory period and post-closing period of the K.  Many courts will allow the purchaser during the executory period to rescind a sales K because of a violation of a zoning ordinance or environmental law, but courts tend not to find an encumbrance under the deed covenants in this situation!!  So, violation of a gov’t regulation prior to closing typically creates the right to rescind, but discovery post-closing is not a violation of the covenant against encumbrances!

8. Estoppel by Deed

(a) If A conveys land to B that he does not own and subsequently acquires title to the land, A is estopped to deny that he had title at the time of the deed and that title passed to the grantee.

9. Delivery

(a) To be effective, delivery must be made with the intent to pass title.


(b) Sweeney v Sweeney – deeded property to brother, brother deeded it back in case he predeceased him.

(i) R – Where a deed is handed to grantee, but evidence shows it is to take effect only upon the death of the grantor, the deed is considered properly delivered.
(ii) A conditional delivery is and can only be made by placing the deed in the hands of a third person to be kept by him until the happening of the event upon the happening of which the deed is to be delivered over by the third person to the grantee.

(iii) Parol evidence is not admissible to vary the terms of the deed but may be received to show the use that was to be made of it.

(c) Sweeney is the prevailing view, but there are two additional views:

(i) No delivery – When the deed is handed over to the grantee but the extrinsic evidence shows that the deed is to “take effect” at the death of the grantor, a few courts have held that there is no delivery and that the transfer is testamentary and void.

(ii) Delivery good and condition enforced – When a deed is given to the grantee with conditions, the conditions are upheld just as if it was handed to a third party.  A grantee can hold the deed just as easily as a third party.

(d) Delivery Without Handing Over
(i) It is not necessary that the deed be “handed over” to the grantee.

(ii) If the grantor intends to pass title or a future interest to the grantee now, there has been a delivery even though possession may be postponed until the grantor’s death.  On the other hand, if the grantor intends that no interest should arise until death, no delivery during life has taken place; that is, it was intended to be a will, not a deed, and must be made in accordance with the Statute of Wills requiring 2 witnesses.

(e) Rosengrant v Rosengrant – elderly couple tried to give deed effective on their death.
(i) R – Where a grantor delivers deed but retains a right of retrieval and states that the deed is operative only after the grantor’s death, the delivery is not legally sufficient.
1. The could have transferred by two ways:

· Create a will

· Establish a revocable trust on their farm (transfer the property but retain the right of possession until death).

10. The Mortgage

(a) In General

(i) Note – amount of cash borrowed

(ii) Mortgage – security for the note.  If you don’t pay the note then they take your house.

(b) Evolution of Mortgage
(i) Equity of Redemption – in cases of default, allows mortgagor to pay the full loan even though they are late and keep title to the land

(ii) Foreclosure – forecloses mortgagor from redeeming by setting a date in the future by which mortgagor must pay or otherwise lose title to the property forever

1. Mortgagee gets land

2. Mortgagor gets value of equity returned

(iii) Judicial Foreclosure by Sale – allows mortgagee to sell the land and take their $$$ out of the property

1. Lender takes action in a court that orders a sheriff’s sale

2. If land produces a surplus, mortgagee must give the rest back to mortgagor as equity

3. If land produces deficiency then the lender can get court to issue a deficiency judgment at the judicial confirmation of the sale

· In the same proceeding!

4. Foreclosure sale is not ordinarily challengeable unless it is deemed to be “shocking”

(iv) Deed of Trust / Power of Sale Foreclosure – standard out-of-court document which allows foreclosure without a legal proceeding

1. Conveys title to third party to take property and sell it to satisfy debt

2. Two regulations:

· 20 days notice

· Post notice 21 days before the first Tuesday of any month at county courthouse

3. Mortgagee holds a Trustee Sale

· Someone reads it off after proper notice and the sale occurs at the county courthouse usually purchased by the lender for 2/3 the mortgage price

· In TX, there is no obligation for trustee to get any sort of fair price

4. There is no issue of personal jurisdiction in a private foreclosure sale

5. Trust must bring a separate suit to get a deficiency judgment for whatever was left unpaid

· Debtor has right to show up at this hearing and show market value against the value paid to reduce deficiency.

(c) Deficiency Judgment

(i) Judicial Foreclosure – occurs at the confirmation of sale hearing once the property has been sold

(ii) Power of Sale Foreclosure – occurs after the sale in a separate court proceeding


(d) Secondary Market on Mortgage Notes

(i) Mortgagees usually sell the mortgage notes in order to increase flow of capital; lender very rarely keeps the note the entire length of the mortgage


(e) Modern Process for Mortgage on Home

(i) If you don’t pay:

1. Lender fusses at you (demand letter)

2. Lender threatens to accelerate the loan

· Make all unpaid principle and back interest due immediately

3. Take formal act of foreclosure

· Post notice

· Mortgagee buy for a fraction of debt owed at a “public auction”

a. Trustee’s deed recorded in records

· Mortgagor is kicked off of property

a. Assumes status of tenant who doesn’t pay rent
*** TX does not have a statute allowing for redemption after foreclosure, after the sale it is all over


(ii) Sale of Mortgaged Property

1. Seller gets a “Release of Mortgage” which is recorded with the county
2. New owner’s mortgage becomes effective at the closing

3. Most mortgages have a “Due on Sale” provision that prevents buyers from assuming the old mortgage

4. Limited Circumstances where property can be sold with the current mortgage

· Subject to Mortgage – buyer does not assume any personal liability for the mortgage debt, for which the mortgagor remains liable
a. But the buyer agrees b/w himself and the mortgagor, that the debt is to be satisfied out of the land; if the debt is not paid, the land will be sold and the debt paid from the proceeds.

· Assumption of Mortgage – the purchaser promises to pay off the mortgage debt.  This does not relieve the mortgagor of the duty to pay the mortgagee, unless the lender consents to this change in the K, but it gives the mortgagor the right to pay the debt and sue the assuming purchaser for reimbursement.


(f) Murphy v Financial Development Corp – house was sold at foreclosure sale for $27k, but was valued at $54k
(i) R – A mortgagee executing a power of sale has a duty to protect the interests of the mortgagor and exercise good faith and due diligence in obtaining a fair price for a mortgagor’s property.
(ii) Mortgagee has a fiduciary responsibility to the mortgagor – allowing a mortgagor to sell for well under value results in unjust enrichment.

(iii) Two Responsibilities – no bright line rules, applies to different fact situations differently
1. Good Faith – intentional disregard of duty or a purpose to injure

· Inadequacy of price alone is not sufficient to demonstrate bad faith unless the price is so low as to shock the judicial conscience

2. Due Diligence – whether a reasonable person in the lender’s place would have adjourned the sale or taken other measures to ensure a fair price.
· Even though the mortgagee complied with the state statute, it still was not enough to satisfy due diligence.

(g) Installment Land K or Contract for Deed

(i) Vendor maintains title to land

(ii) Vendee gets possession of land

(iii) Vendee pays purchase price in regular installments over a fixed period of time

(iv) If vendee defaults:

1. Becomes leasing tenant

2. Potential forfeiture

(h) Bean v Walker – Walker defaulted after paying half of the purchase price in an installment Kj

(i) R – The buyer under and installment land sale K acquires equitable title which must be extinguished before the seller can retake possession, and so the buyer’s payments cannot be forfeited where there would be an inequitable disposition of property and exorbitant money loss by the buyer.

(ii) P must foreclose the equitable title or bring an action at law for the purchase price in order to resume possession.

(iii) P and D here in equity are mortgagee and mortgagor.

(iv) If the buyer had abandoned the property, or defaulted while the seller is paying taxes, insurance and other upkeep then the outcome likely would have been the opposite.

(v) Most states require the seller to give notice of a possible foreclosure.

(vi) If the seller accepts late payments then he may be estopped from bringing a default against the buyer for late payments!



V) Title Assurance

A) In General

1. Title is an abstract construct, a guess, a conclusion
2. Purposes

(a) Establishes a system of public recordation of land titles so that others may ascertain who owns land in the county;

(b) Preserves recordings in a secure place; and

(c) Protects purchasers for value and lien creditors against prior unrecorded interests

3. Indexes

(a) Tract Index – indexes particular tracts of land through assigned identification numbers

(b) Grantor-Grantee Indexes – the most common method of indexing, separate indexes are kept for grantors, which index all instruments alphabetically under the grantor’s surname, and grantees, which index all instruments under the grantee’s surname.

4. Searching Title

(a) Process

(i) First trace backward in time to an acceptable source or “root of title” using the grantee index

(ii) Trace forward using the grantor index

(b) “Root of title”

(i) Some jurisdictions require the trace to go back to the sovereign, others 60 years or shorter, and for agencies of the federal gov’t custom requires a search back to the original source.

5. Notice

(a) Constructive

(i) If proper record search would reveal
(b) Actual

(i) If person A is aware that person B possesses the land
(ii) If person A is told by person B that he owns the land

6. Things that may be recorded

(a) Marriage / Divorce

(b) Lis Pendens
(c) Mortgage

(d) Judgment
7. Title Insurance Companies

(a) Maintain their own records

(b) Use tract indexes

B) Recording Act

1. Race – the first to record will prevail over subsequent recorders, regardless of whether a subsequent purchaser has actual knowledge of a prior purchaser’s claim.

2. Notice – a subsequent purchaser could not prevail over a prior grantee, if the subsequent purchaser had notice of the grantee’s claim, regardless of whether the prior claim was recorded.

3. Race-Notice – a subsequent purchaser is protected against prior unrecorded instruments only if he or she:

(a) Is without notice of the prior instrument; and

(b) Records before the prior instrument is recorded

C) TX Recording Act (Carrot and Stick Principle)

1. TX Property Code 13.002 – Effect of Recorded Instrument (the Carrot)

(a) An instrument properly recorded in the proper county serves as notice to all persons that the instrument exists

(b) Carrot b/c grantee is protected against later conflicts of record – in case your grantor attempts to subsequently convey same property to a different grantee

2. TX Property Code 13.001 – Validity of Unrecorded Instrument (the Stick)

(a) If you don’t record the deed, it is void as to all BFP (doesn’t have notice) subsequent purchasers.

(b) i.e. Any subsequent conveyances you attempt to make will be void if you don’t record the deed you were conveyed by your grantor.

(c) Stick because it keeps you from being able to convey your property to subsequent purchasers, can’t sell.


D) Persons Protected by Recording Systems
1. Good Faith Bona Fide Purchaser for Value (BFP)
(a) To be a good faith bona fide purchaser requires:
(b) Purchase was made in good faith
(c) That the purchaser have legal title
(d) That the purchaser have no notice of prior claim
(e) Paid valuable consideration 
(i) Lewis v Superior Court – couple purchased property one day before lis pendens was properly indexed
1. R – A seller need not be paid in full before the buyer can be considered a bona fide purchaser
2. Policy Justifications
· Buyers who take possession under a note or mortgage often drastically alter their position based on the understanding that they own the property
· The unique nature of real property makes it impossible to compensate the buyer merely by refunding what he has already paid.
(f) Most courts do not require that the purchaser pay in full before being considered a bona fide purchaser.
(g) Bona fide purchaser will win in a claim by a prior interest or claim holder.


2. Notice Requirements
(a) Actual Notice – (Know) subsequent purchaser has actual knowledge of a prior interest or claim

(b) Constructive Notice – (should have known) through search of the record or reasonable inquiry and reading of title paperwork, subsequent purchaser has notice of the prior interest or claim. Buyer is on constructive notice of every recorded deed.
(i) Record 
(ii) Inquiry
1. Harper v Paradise – lost deed was referenced in record
· R – Subsequent grantees are held to inquiry notice of the contents of prior recorded deeds in the chain of title for purposes of a race-notice recording act.
· Because the deed made reference to a lost deed they are held to have constructive notice (inquiry in this case) of it.
· TX: crime to sell land w/ reference to unrecorded document
· Why not adverse possession?
a. SoL does not start running against future interests until Maude died because the future interest did not pass to the kids until she died.
b. Adverse possessor gets Maude’s interest, but not the future interests of her heirs.  Future interests are unaffected by adverse possession.
Constructive notice of a prior interest or claim is usually sufficient to take away BFP status

3. Effect of Adverse Possession on Recording (AP not subject to stick b/c nothing to record)
(a) Adverse possession – physical occupation of land adverse to the owner’s interest:
(i) Open
(ii) Hostile
	
	3 year 
	5 year
	10 year
	25 year

	Requirements 
	Possession and connection to original conveyance 
	be in possession, pay taxes and record the deed
	Be in possession and cultivates, use or enjoy property
	Claims against someone who is 1) under 18 2) unsound mind 3) military


(iii) notorious 












Tacking – Subsequent purchaser can add on to the years the other person has already adversely possessed it if privity between the two. When you buy a home from someone you get to use the time previous AP accumulated.
4. Villains

(a) (O=owner of record, AP=Adverse possessor, P=purchaser)
(i) AP acquires title through adverse possession but is not required to record b/c they don’t have a deed but do have title.
(ii) P attempts to purchase land, logically, from O, the owner of record.
(iii) P cannot acquire title from O b/c AP has legal title.
(iv) How would P ever know that since AP doesn’t have to record?... no good answer to this question.
(v) Courts say the recording acts do not apply to AP because they don’t protect his situation.
(vi) Confusion will surely eventually ensue because O will always be the record owner since AP never had to record!!!

(b) How will AP ever sell the land if he’s not the record owner? 
(i) AP has to bring quiet title claim against O so that the court will enter a decree that AP owns the land. (Conklin)
(ii) That operates as conveyable title.  Decree serves to convey O’s title to AP.
(iii) If AP conveys without this decree, the grantee is buying a lawsuit in one of two forms:
1. Suit in trespass trite (?) to acquire the decree.
2. Suit from record owner challenging adverse possession.


(c) Is there a remedy for P who buys from O? 
(i) Estoppel – if AP doesn’t show continual possession, he is misrepresenting ownership.  P then has every reason to believe that O really owns the land ( AP is estopped from asserting his adverse possession.
(ii) This would seem the logical correct result, but courts are reluctant to use.


5. Other effects on recording - (In law look for title, equity look whether or not P had notice)
(Starts w/ the claim of two people to the same piece of property!!!)j

(a) Theft (O=owner, V=villain, P=purchaser) 
(i) When V steals cow, O sues him ( O wins in court of Law.
1. Law court recognizes claim of party who has legal title.
2. What about equity? 
· What process will equity judge follow?... 1) will follow law, unless 2) result at law is unjust.
· So, O still gets the cow back.
3. Further development, V sells cow to P.
4. Because V did not have legal title, there was no conveyance to P at law.  Judgment for O.
5. What about at equity?... assume P is a good-faith purchaser who paid valuable consideration)
· If the property is so changed that O wouldn’t recognize it, P is protected in his purchase b/c the changed property is so different than what O owned.
6. Analog in Real Property?... forged deed.


(b) Bailment (O=owner, V=villain, P=purchaser) (Coat Check or valet)
(i) Bailor owns the property, Bailee has possession of the property (e.g. borrowing someone’s car)
(ii) O owns the cow, V borrows the cow to milk for his kids.
(iii) V fails to return the cow ( O gets judgment at law b/c he has legal title.
(iv) Different development: V sells the cow to P, P is good faith w/out notice of O’s ownership.
1. At the law, O still recovers because the bailment didn’t transfer legal title.
2. At equity, with no other developments, P is not injured enough to offset O’s injury, so remedy at law is just.
3. Further variation – O agrees to let V display his cow in V’s Used Cow Lot.  P then buys O’s cow in good faith for value.
· At the law, O still wins because he has legal title.
· At equity, b/c O participated in the misrepresentation, O will be estopped from asserting legal title.  P will recover the consideration he paid.


(c) Sale on Fraud (O=owner, V=villain, P=purchaser)
(i) V defrauds O by paying for the cow illegally.
(ii) BUT, because O actually sold this time, title transfers to V.
(iii) V then sells to P, a good-faith purchaser, for value.
(iv) What outcome?...
1. At law, judgment for P b/c he has legal title transferred from V.
2. At equity, O sues for change of legal result.
· Court will hold for P if and only if they are good faith bona fide purchaser w/out notice of the fraud. 
· Court will hold for O if P is not a good-faith BFP. (Equity of Rescission)

E) Title Insurance

1. In General

(a) Old days

(i) Abstractor created title plant

(ii) Lawyer certifies title plant


(b) Now

(i) Title co:

1. Maintains its own title plants

2. Insures title

3. Issues

· Mortgagee’s Policy to lender (transferable)

· Owner’s policy to buyer (non-transferable)

4. Title policy

· Guarantees
a. Title is good, that there is an uninterrupted chain of valid conveyances

b. Title is marketable

c. No liens or encumbrances but those listed

d. Access and attorney’s fees

· Does not guarantee

a. Excludes regulations (environmental regulations, zoning, gov’t regulations) unless recorded in the public records.
b. Things known to insured but not title company

c. Areas and boundaries unless paid extra premium to include this exclusion (typically requires survey etc)

d. Parties in possession (adverse possessors)

e. Value of the land; it only assures title, not that it’s worth what you’re paying!

· In case of challenge

a. Title company gives you notice and option to settle or fight

b. Title company covers all expenses

i. If you lose you recover the face value of your policy (not market value)

c. Subrogation – title company sues grantor standing in grantee’s shoes.   Sues the seller who breached warranty in conveying bad title.

· Extras
a. Does not guarantee against adverse possessors because it has no way of discovering this

b. Policy is also issued to the mortgagee to insure the lien is backed by good title.

c. Does not cover against environmental or government regulations, zoning unless recorded in the public records.

· When owner of a title policy sells land, the title policy still covers transferred title’s guarantees and the buyer will purchase a new, separate policy.  So, the owner’s policy becomes a warrantor’s policy for 25 years!

(c) Walker Rogge, Inc v Chelsea Title & Guaranty Co – D did not inform P that a prior deed indicated that the tract was smaller than he thought.
(i) R – If a title company fails to conduct a reasonable title examination, or having conducted such an examination, fails to disclose the results to the insured, then it runs the risk of liability under the terms of the insurance policy and not under tort for negligence.

1. However, the company could be subject to a negligence action if the “act complained of was the direct result of duties voluntarily assumed by the insurer in addition to the mere K to insure title.
(ii) Title insurance policies are construed liberally in favor of the insured.

(iii) Title insurance is no substitute for a survey – title insurance does not insure the quantity of land if it makes no recitals of acreage.
1. However, the insured has a right to be fully informed of any defects in title which the insurer finds in the official records of title.
(iv) Why not sue seller?

1. EMK stated costs calculated by 19 acres x $/acre.  Deed said 19 acres more or less.

· EMK merged into deed and 12 acres was 19 acres more or less!

(d) Extra
(i) One advantage of title insurance of a general warranty deed is that the title company will pay all litigation costs and eviction is not a prerequisite to a suit on an insurance policy, as it is to a suit for breach of covenant of general warranty.

(e) Lick Mill Creed Apartments v Chicago Title Insurance Co – the apartment owners tried to have the title company indemnify them for the costs of cleaning up and removing the hazardous waste.

(i) R – Title insurance policies are intended to protect the condition of an owner’s title to land, and not provide coverage for the physical condition of the land itself.

(ii) An encumbrance does not extend to hazardous waste.
(iii) There is a distinction b/w marketability and market value – one can hold perfect title to land that is valueless.

(iv) Defects which arise after the policy’s date of issue cannot be the basis of a claim on the policy; the policy only covers the title as of the date it was issued.


(f) Somerset Savings Bank v Chicago Title Ins. Co. – P was not allowed to build on unused railroad track due to state statute.

(i) Title company was not liable because public land use restrictions were not encumbrances on title and did not make title unmarketable, though they might decrease the value of the property.

(ii) The court returned the case to the trial court to determine whether the company had assumed a duty to search and disclose by its advertising claim that it knew local laws and practices.




VI) Nuisance
A) In General
1. The law of nuisance is part torts and part property – torts because nuisance liability arises from negligent or otherwise wrongful activity, and property because the liability is for interference with the use and enjoyment of land.

2. One should use one’s property in such a way as not to injure the property of another.

3. Elements

(a) Unreasonable conduct

(b) Substantial injury

(c) To plaintiff’s land OR general public

(i) Private nuisance affects a single individual

(ii) Public nuisance affects general public

1. HSW

2. Whether conduct is prohibited

3. Conduct is long lasting

4. Four ways to resolve (balancing the equities – harm to P / social harm / social good)
(a) Abate the activity in question by granting P injunctive relief

(i) Morgan v High Penn Oil Co – trailer park owner sued for injunction against operator of nearby oil refinery which produced nauseating fumes

1. R – A private nuisance occurs when there is a substantial interference with the use and enjoyment of land, and that interference is either intentional and unreasonable, or unintentional and the result of negligence, recklessness, or abnormally dangerous activity.
2. A person who intentionally creates or maintains a private nuisance is liable for the resulting injury to others regardless of the degree of care or skill exercised by him to avoid such injury
(ii) Estancias Dallas Corp v Schultz – apartment complex used cheaper, loud air conditioners
1. R – An injunction will be denied as a remedy for nuisance only if the necessity of others compels an injured party to seek damages in an action at law, and not because the party causing the nuisance has the right to work a hurt or injury to his neighbor.

2. So, the court will look to the benefits from the nuisance, if they outweigh that of the P then an injunction will not be granted, instead only damages will be awarded.  If the harm to the P outweighs that to the D and society than an injunction will be granted.

3. Factors in weighing costs:

· Who can bear the costs better – here the D was a large company which would bear a cost of $200k compared to a small loss in value to P, but the D was better positioned to bear this loss.

· P’s house was likely his only asset

· P suffered emotional costs and lack of sleep

· P was in the area first – “a quiet neighborhood before these apartments were constructed”

(b) Let the activity continue if the D pays damages

(i) Boomer v Atlantic Cement Co – court found that a cement plant constituted a nuisance to neighbors, but denied an injunction
1. R – Courts can grant an injunction conditioned on the payment of permanent damages to a complaining party in order to compensate him for the impairment of property rights caused by a nuisance.

2. The injunction was denied because of the large disparity in economic costs b/w imposing the injunction and allowing the nuisance to continue.
(c) Let the activity continue by denying all relief

(i) Nuclear power more important than people’s lives

(d) Abate the activity if P pays damages

(i) Spur Industries v Del e. Webb Development Co – cattle feedlot shut down on condition that P pay to have it moved.
1. R – An otherwise lawful activity can become a nuisance because others have entered the area of activity, and thus be enjoined; if the party requesting the injunction, however, is the one that creates the need for the injunction, that party can be required to provide compensation for the cost of moving or shutting down the activity.

2. It was equitable because P had built the neighborhood so close to D’s feedlot yet even so the feedlot was still a nuisance and needed to be moved.  Because of this it was fair that P pay to move the feedlot and that the feedlot be forced to move.

5. Economics

(a) Coase Economics

(i) Does not measure social welfare like Pareto and Kaldor-Hicks

(ii) Proper Pricing Theory – internalize externality costs and include in price

(iii) If you grant an injunction then the parties will negotiate to a more efficient outcome.  That is, the P will sell the injunction somewhere b/w the costs to the P and D.


VII) Easements, Restrictive Covenants & Equitable Servitudes

A) Easements
1. An irrevocable right to use another person’s land for a specific purpose

2. Functional Types

(a) A is given the right to enter upon B’s land (EASEMENT);

(b) A is given the right to enter upon B’s land and remove something attached to the land (PROFIT);

(c) A is given the right to enforce a restriction on the use of B’s land

(d) A is given the right to require B to perform some act on B’s land; and

(e) A is given the right to require B to pay money for the upkeep of specified facilities

3. Types

(a) Easement in gross (personal easement) – one benefiting a person whether or not the person owns any specific property

(i) Unless assignable, ends at the holder’s (grantee’s) death

(b) Easement Appurtenant – benefits the owner or possessor of a particular parcel of land

(i) Passes with the property it benefits

(ii) Potential to continue indefinitely
(c) License – oral or written permission allowing the licensee to do some act that otherwise would be a trespass.  Revocable whereas an easement is not.  Two exceptions to revocability:

(i) License is coupled with an interest

(ii) Under rules of estoppel

4. In general

(a) Benefit / Burden

(i) Dominant estate – benefited land

1. Only used for easement appurtenant.  In gross has no benefited property, only a benefited individual.

(ii) Servient estate – burdened land

1. Used for both appurtenant and in gross


(b) Affirmative / Negative

(i) Affirmative – right to go onto the servient estate for a specific purpose

(ii) Negative – prevent the possessor of the servient estate from doing some act on the servient estate


(c) SoF

(i) SoF applies with normal exceptions

1. Easement by estoppel

2. Part performance

3. In equity


(d) Creation

(i) Express – usually created by deed

1. A sells B a share of his land and grants B an easement over A’s land.

2. A sells B a share of his land and reserves a strip so A can get to his land.  A grants land to B, B regrants easement to A.

3. A sells B a share of his land and excepts a strip so A can get to his land.  A grants land to B, but retains a strip for himself.

(ii) Implied
1. Implied from a prior use – permits courts to reach results reasonable parties would have reached had they discussed the matter

· A has two adjoined lots: 1 and 2.  Lot 1 has sewer pipes crossing it to service Lot 2.  A sells lot 2 to B.  B has an implied easement for the sewer pipes if the deed does not mention the easement.
(iii) Prescription

1. Easement by prescription – long-continued adverse use

2. Elements

· Actual use

· Open and notorious use – must be so open and visible that the landowner will or should notice the use

· Hostile use (adverse use) – without permission

· Continuous and uninterrupted use – does not mean it’s used “all the time”; only that claimant’s use is consistent with that of a reasonable easement holder’s use

· For the statutory period


(iv) Willard v First Church of Christ, Scientist – church easement was not in deed

1. Common Law – reservation of an interest for a 3rd party is not possible

2. Court disregarded common law and held that the main objective should be carrying out the intent of the grantor.
3. R – A grantor can reserve an easement in property for a person other than the grantee.

· Don’t find out if TX has a common law trashcan

· Accomplish this by

a. Use 2 deeds

i. Grant to church the parking rights

ii. Grant remainder to Willard

(v) Van Sandt v Royster – sewage pipe leaked into basement leaving several inches of poo

1. R – The creation of an implied easement will depend on the circumstances under which the conveyance of land was made, including the extent to which the manner of prior use was or might have been known by the parties; each party will be assumed to know about reasonably necessary uses which are apparent upon reasonably prudent investigation; an easement may be implied for a grantor or grantee on the basis of necessity alone.
2. Note the requirement that the easement from the prior use be “reasonably necessary”.  Some courts require it be “strictly necessary”, but most follow the “reasonably necessary” standard.

(vi) Easements implied in three basic situations

1. Easement implied from prior existing use – implied on the basis of an apparent and continuous use of a portion of the tract existing prior to it being divided.  Because a landowner cannot own an easement for his own land, he may create “quasi easements”.

2. Easement by necessity – implied when the court finds the claimed easement is necessary to the enjoyment of the claimant’s land and that the necessity arose when the claimed dominant parcel was severed from the claimed servient parcel.

· Endures so long as it is necessary.  If the owner of the easement secures another way then it terminates.
3. Reciprocal Negative Easement – requires a “scheme” – Sanborn v McLean


(e) Termination

(i) By the terms of the grant – included in the deed or will

(ii) Purpose for easement ends

(iii) Merger – same person acquires dominant and servient estates

(iv) Forfeiture for misuse – only imposed in the most egregious cases of misuse.  Typically will get an injunction instead.

(v) Release – easement holder can transfer easement by deed to servient estate owner.  Must be in writing for SoF!

(vi) Abandonment – requires (1) intent to abandon; AND (2) subsequent nonuse.

(vii) Estoppel – e.g. if dominant owner tells servient he can build house on right of way then he’s estopped based on servient owner’s reliance

(viii) Prescription – servient estate owner can terminate by prescription as well!

(ix) Recording Acts – easement subject to state’s recording act

(x) Eminent domain


(f) Leo Sheep Co v U.S. – the court held that the U.S. had no easement by necessity to reach land-locked government lands because it has the power of eminent domain.

(g) Easements by prescription – adversely possess easement though use (rather than possession) – open and notorious, continuous, adverse and under claim of right.

(i) Fiction of the lost grant – if a use was shown to have existed for 20 years, it was presumed that a grant of an easement had been made and that the grant had been lost.

(ii) In most states a public prescriptive easement can be obtained by long continuous use by the public under a claim of right.

(iii) In FL, OR, and TX, the medieval doctrine of customary rights --- uses that existed for so long that “the memory of man runneth not to the contrary” --- and have held that long usage of beaches by the public is protected as a customary right.

(iv) Matthews v Bay Head Improvement Association – beaches were controlled by organization and regulated access

1. R – The public’s right to use the tidal lands and waters under the public trust doctrine also includes the right to gain access through and to use privately-owned dry sand areas as reasonably necessary.

2. The right of access is not an unrestricted one.  As long as reasonable access to the sea is provided, the public interest is satisfied.

3. Also, must allow access to dry area for rest and relaxation.


5. Negative Easements

(a) The right of the dominant owner to stop the servient owner from doing something on the servient land.

B) Real Covenants

1. Must be created

(a) Likely to put real covenant in deed.

(b) Privity of Estate – horizontal privity – if privy to K then horizontally privy.

(c) Privity of Transfer - vertical privity

(i) A contracts with B

(ii) B sells to C.  In doing so B assigns through conveyance to C.  C now liable, B is no longer liable.


2. Enforceable by law – money damages and injunctive relief


3. Elements
(a) Intent to create real covenant; to bind successive purchasers
(b) Touch and concern land

(c) Privity of Estate – covenant was created by conveyance of real property (likely through deed)

(i) Horizontal privity

(ii) Vertical privity – privity of transfer

4. Two Types

(a) Affirmative – promise to do an act

(b) Negative – promise to not do an act


5. Creation

(a) Must be created by a written instrument signed by the covenantor


C) Equitable Servitudes

1. Elements

(a) Intent to create real covenant; to bind successive purchasers

(b) Touch and concern land

(c) Notice (burdened land owner must have notice, not benefited land owner)
(i) Actual

(ii) Constructive

(iii) Inquiry

2. Enforceable by equity courts – typically injunctive relief only but maybe enforcement of a consensual lien.

3. Tulk v Moxhay – covenant required maintenance of a garden square

(a) R – A covenant will be enforceable in equity against a person who purchases land with notice of the covenant.

4. Sanborn v McLean – trying to build gas station in residential area

(a) R – An equitable servitude can be implied on a lot, even when the servitude is not created by a written instrument, if there is a scheme for development of a residential subdivision and the purchaser of the lot has notice of it.

(b) Because they sold the lots with restrictions in order to benefit themselves, the servitude became a mutual one, and so the sellers were bound by the same restrictions as their buyers.

(c) Reciprocal Negative Easement

(i) Implied because of the “scheme” – the P could look up and down the street and see the neighborhood had a scheme.  He therefore had constructive knowledge of the servitude!


5. Neponsit Property Owners’ Association v Emigrant Industrial Savings Bank – homeowner’s association fees
(a) An affirmative covenant to pay money for improvements or maintenance done in connection with, but not upon the land which is to be subject to the burden of the covenant does touch the and concern the land, and a homeowners’ association, as the agent of the actual owners of the property, can rightfully enforce the covenant.

6. Restatement (Third) of Property (2000) 

(a) Validity of Servitudes

(i) Valid unless it is illegal or unconstitutional or violates public policy.

(ii) Servitudes that are invalid because they violate public policy include, but are not limited to:

1. A servitude that is arbitrary, spiteful, or capricious;

2. A servitude that unreasonably burdens a fundamental constitutional right;

3. A servitude that imposes an unreasonable restraint on alienation

4. A servitude that imposes an unreasonable restraint on trade or competition

5. A servitude that in unconscionable

7. Shelly v Kraemer – black couple trying to buy house with racist covenant

(a) R – Judicial enforcement of a restrictive covenant based on race constitutes discriminatory state action, and is thus forbidden by the equal protection clause of the 14th amendment of the Constitution.

(b) Likely violated that Fair Housing Act which disallows basis of race, color, sex, religion, national origin, handicap, or familial status.

(i) A deed cannot contain any reference to any racial, religious, or ethnic preferences with respect to the purchaser.

8. Termination of Covenants

(a) In general

(i) By the terms of the covenant

(ii) Merger – single owner acquires all benefited and burdened property

(iii) Release – owners of benefited property can grant a written release.  Release should be recorded!

(iv) Rescission – similar to release

(v) Unclean hands – if P is violating the covenant then so can D

(vi) Acquiescence – passively enduring multiple violations of the covenant

(vii) Abandonment – when such a high number of landowners in an area violate

(viii) Laches – when a person having a right to enforce a covenant waits so long to bring suit to enjoin a violation that the breaching defendant is unduly harmed by the delay itself

(ix) Changed conditions – area changed so much that the covenant no longer serves its intended purpose

(x) Relative hardship – benefits weighed against burdens

(xi) Recording Acts – real covenants and equitable servitudes are interests in land and subject to the recording acts

(xii) Eminent Domain

(b) Changed Conditions

(i) Restatement (Third) of Property - Modification and Termination of Servitudes because of Changed Conditions

· If impossible as a practical matter to accomplish the purpose for which the servitude was created

2. If because of changed conditions the servient estate is no longer suitable for uses permitted by the servitude


(ii) Western Land Co v Truskolaski – wanted to put in shopping center, but violated covenant.  Argued that the area had changed so much the covenants were no longer valid.

1. R – A restrictive covenant establishing residential subdivision cannot be terminated as long as the residential character of the subdivision has not been adversely affected by the surrounding area, and it is of real and substantial value to the landowners within the subdivision.
2. A zoning ordinance does not override a private covenant

3. As long as the original purpose of the covenants can still be accomplished and substantial benefit will inure to the restricted area by their enforcement, the covenants stand even though the subject property has a greater value if used for other purposes.

(iii) Rick v West

1. R – A landowner in a subdivision under a restrictive covenant has the right to insist upon adherence to the covenant when the other owners consent to its release.

2. That substantial commercial progress must be foregone makes no difference


(c) Doctrine of Laches

(i) When those bound get notice that you’re going to violate the restrictions and don’t reject they are later estopped from doing so!
1. Studz Newspaper Stand

· Notice – saw sign and didn’t complain

· Waive – after notice and not complain in timely manner – SoL

· Reliance – Studz received no complaint and w/ reliance built newsstand


(d) Abandonment

(i) Two elements

1. Average person would believe restrictions have been abandoned

2. There must be a frustration of purpose – burden of covenant greater than benefit

(ii) Pocono Springs Civic Association v MacKenzie – attempted to abandon lot to avoid fees

1. R – A covenant running with the land cannot be terminated by abandonment when the owner still holds title in fee simple absolute.

2. Land cannot be considered abandoned with the owner has perfect title.

(e) Restatement (Third) of Property – Modification and Termination of Certain Affirmative Covenants

(i) Terminates after a reasonable time

(ii) If the obligation becomes excessive

(f) Termination by Condemnation

(i) If the gov’t condemns the servient land it must compensate the easement owner.

(ii) If the gov’t uses land in violation of a restriction the gov’t must pay damages.

(iii) If the gov’t condemns land on which is an affirmative covenant to pay money the gov’t must pay the beneficiary of the covenant for loss of the benefit.

9. Common Interest Communities


(a) Co-Op (pretty much only in NY)

(i) Corp holds title to building

(ii) Crop gets ordinary loan

(iii) Tenants pay 10% down to co-op

(iv) Tenants pay co-op, co-op pays mortgage

(v) Tenants allowed to deduct property taxes and interest even though corp paying for it!  This is one of the major advantages of co-ops.

(vi) 80% of tenants must be stockholders.  .  Meaning that it can’t be a widely rented out space
(vii) If one tenant defaults, ALL are responsible.  It affects everyone’s credit

(viii) Problems

1. Hard to sell b/c you’re selling a stockshare

2. Co-op board is picky b/c of risks of common mortgage so hard to get in

3. Reluctant to rent b/c of 80% rule


(b) Regular Condominium

(i) You own fee simple paint to paint and shared ownership in common areas

(ii) Just like single family home

1. Mortgage interest deducted

2. Property taxes deducted

(iii) Bylaws filed in courthouse


(iv) Nahrstedt v Lakeside Village Condominium Association, Inc – wanted to keep cats but prohibited

1. R – The enforceability of restrictions on the ownership and possession of pets should be decided in a trial court after evidence is heard as to whether the restriction was reasonable as applied to the particular facts of a case.

2. Restrictions must be applied uniformly on all owners unless the P can show that the burdens it imposes on affected properties so substantially outweigh the benefits of the restriction that it should not be enforced against any owner.
3. Two categories of restrictions

· Declaration or master deed of the condominium project itself; and

a. Clothed with a very strong presumption of validity and should be upheld even if they exhibit some degree of unreasonableness

· Rules promulgated by the governing board of the condominium owners association or the board’s interpretation of a rule.

a. Should be subject to a reasonableness test so as to somewhat fetter the discretion of the board of directors

i. Unreasonable = arbitrary, imposes burdens on the use of lands it affects that substantially outweigh the restriction’s benefits to the development’s residents, or violates a fundamental public policy



VIII) Possessory Estates

A) The Fee Simple – endures forever; no time limit
1. How the Fee Simple Developed

(a) Rise of Heritability

(i) By the beginning of the 13th century, inheritance of a fee became a matter of right, but the payment of a relief to the lord continued

(b) Rise of Alienability

(i) “to A and his heirs” meant A was granted a fee which would pass to A’s heirs, and the heir’s heir etc

(ii) Because of the rise in demand for land, landholders were frequently tempted to sell before they died and cut off the heir’s right to succession

(c) Rise of Fee Simple Estate

(i) Statute of Quia Emptores (1290) – before this, the grantor could not ever grant entire fee simple to the grantee;

1. The statute allowed grantors to be able to grant fee simple

(ii) Once the fee became alienable, the rules changed

(iii) The land escheats only if the current tenant of the fee dies without heirs

(iv) Thus the fee simple became an alienable fee simple, a freehold estate not terminable at the will of the lord, with an existence all its own

(v) The fee simple absolute.  It is the largest estate in terms of duration.  It may endure forever.


2. Creation of the Fee Simple

(a) Magic Words, “to A and his heirs”

(i) “to A” ( words of purchase

(ii) “and his heirs” ( words of limitation indicating that A takes fee simple

(iii) Modern law provides that a grantor is presumed, in the absence of words indicating otherwise, to transfer the grantor’s entire estate (“to A” is fee simple now)


3. Inheritance of Fee Simple

(a) Heirs – persons who survive the decedent and are designated as intestate successors under the state’s statute

(i) Spouses

1. Common law only gave them a dowry

2. Modern law designates them as intestate successors of some share in the decedent’s land

(ii) Issue ( Parents ( Collaterals

(b) Issue – if decedent leaves issue they take to the exclusion of all other kindred

(i) Children share equally

(c) Ancestors – parents usually take as heirs if the decedent leaves no issue

(d) Collaterals – all persons related by blood to the decedent who are neither descendents nor ancestors are collateral kin

(e) Escheat – if a person dies intestate without any heirs, the person’s property escheats to the state where the property is located

(f) There are no limitations on the inheritability of fee simple


B) The Life Estate

1. Valued by life expectancy tables


2. Baker v Weedon – two marriages, D wanted to sell land
(a) R – A trial court shall order a judicial sale only if it is in the best interest of both the freehold tenant and the holder of the future interest.

(b) Deterioration and waste of the property is not the exclusive test.  Also, consideration should be given to the question of whether a sale is necessary for the best interest of ALL the parties, that is, the life tenant and the contingent remaindermen.

(c) Trust – should have used a trust.  Today, most “life estates” are created in trusts now with a trustee designated to manage it.  The life tenant may be made the trustee, whereby she holds a fiduciary duty to herself and the remaindermen.


3. Waste Doctrine

(a) Applies to both concurrent and consecutive ownership

(b) A should not be able to use the property in a manner that unreasonably interferes with B’s expectations.  Designed to maximize the property’s value.
(i) Two types
1. Affirmative – voluntary acts

· Must have greater than trivial effect

· Substantial reduction in property value

· Exception: Open Mine Doctrine
a. Minerals may be extracted IF they were being extracted when the future interests were created

· Life tenants can make substantial alterations or even demolish a structure when conditions change, provided the value is not diminished by these acts

2. Permissive – failure to act

· Failure to pay real estate taxes can be considered waste

· Letting a water pump fall into disrepair

4. Problems w/ Life Estates

(a) Life tenant cannot sell unless all others w/ future interests consent

(b) Life tenant cannot lease property beyond his life

(c) Banks ordinarily don’t lend money if the security is a life estate rather than a fee simple

(d) Life tenant not obligated to insure the property

(e) EXCEPTION – the grantor can grant the life tenant the right to any of the above prohibitions, but should consider what should happen with the proceeds etc.


5. Trusts

(a) Today, most “life estates” are created in trusts now with a trustee designated to manage it.  The life tenant may be made the trustee, whereby she holds a fiduciary duty to herself and the remaindermen.

6. Seisen – possession

(a) Someone must always hold seisen (the king needs his army)

(b) Before 1536, could only be granted through livery of seisen.
(c) Rules of Seisen

(i) All lands in England had to be seised

(ii) Seisen passes by voluntary act (livery of seisen)

(iii) Grantor allowed divestment interest

(iv) No divestment by grantee (peace of community)

C) Leasehold Estates

1. Nonfreehold possessory estates.  Leasehold tenants do not have seisen.
2. The freeholder of the fee simple still has seisen and has merely entered into a contract of use, giving up physical possession of the land to the tenant.


D) Defeasible Estates

1. A defeasible estate is one that may last forever or may come to an end upon the happening of an event in the future.

2. Two types

(a) Fee Simple Determinable – a fee simple so limited that it will end automatically when a stated event happens

(i) EX: “O to A and his heirs, so long as…”

1. “…while used for…”

2. “…until…”

(ii) O has a Possibility of Reverter – the future interest grantor holds that entitles him to automatically reclaim seisen

(b) Fee Simple Subject to Condition Subsequent – a fee simple that does not automatically terminate but may be cut short or divested at the transferor’s election when a stated condition occurs.
(i) EX: “O to A and his heirs, but if…grantor has a right to reenter and retake the premises”

1. “…provided, that when the premises…”

2. “…on condition that if the premises…”

(ii) Unless the right of reentry is made, the fee simple continues

(iii) Right of Entry / Power of Termination – future interest held by the grantor and his heirs to reenter and divest fee simple

3. Marenholz v County Board of School Trustees – land granted to school district for school purposes only
(a) R – Right of Entry / Possibility of Reverter are NOT alienable but they are inheritable
(b) This is the Common Law rule, the modern American trend is toward what Texas does, but some states have a mixed bag (e.g. reverters are transferable and rights of entry are not).  In some states, the mere attempt to transfer a right of entry destroys it.

4. TX – Marenholz does not apply.  Right of Entry and Possibility of Reverter are alienable and inheritable.


5. SoL

(a) Fee Simple Determinable – SoL starts running as soon as the determinable fee ends.

(b) Right of Entry – Depends

(i) Theoretically, should start to run when the grantor attempts to exercise the right

(ii) In many states, begins to run when the condition occurs

(iii) In others, must be exercised within a “reasonable time” (Doctrine of Laches – delay works injury, prejudice or disadvantage to the defendant)



IX) Future Interests
A) Gives legal rights to its owner; it is a presently existing property interest, protected by the court as such, that may become possessory in the future.


B) Types

1. Interests retained by the transferor

(a) Reversion

(b) Possibility of Reverter

(c) Right of Entry (Power of Termination)

2. Interests created in the transferee

(a) Vested Remainder

(b) Contingent Remainder

(c) Executory Interest

C) Transferor’s future interests
1. Reversion – the interest remaining in the grantor who transfers a vested estate of a lesser quantum than that of the vested estate which he has
(a) Ex: “To A for life…”

(i) Only creates a life estate at which point seisen returns to the grantor

(b) Transferable during life

(c) Inheritable and devisable at death


2. Possibility of Reverter – arises when a grantor carves out of her estate a determinable estate of some quantum; follows the transfer of a determinable fee

(a) Ex: “To A and his heirs, as long as…”

(b) Alienability subject to state law


3. Right of Entry – retained when the grantor creates an estate subject to condition subsequent and retains the power to cut short the estate

(a) Ex: “To A and his heirs…but if…O has the right to reentry and retake the premises”

(b) Alienability also subject to state law


D) Transferee’s future interests

1. Remainders – 1) Future interests, 2) Created in a transferee, 3) In the same conveyance as the preceding particular estate, 4) Which does not divestFour Classes

(a) Types

(i) Vested

(ii) Vested Subject to Open (partial divestment)

1. Class gifts

(iii) Vested Subject to Total Divestment

1. Interest cannot occur unless a certain event occurs which takes the interest away

2. Ex: “O ( A for life, then to B and his heirs, but if B marries C then to D”

(iv) Contingent Remainder

1. If there is a possibility of a gap in seisen, then O has a reversion

(b) Vested Remainders
(i) Vested if:

1. It is given to an ascertained person; AND

2. it is not subject to a condition precedent (other than the natural termination of the preceding estates)

· No possibility of gap in seisen

(ii) Indefeasibly Vested – the holder of a remainder is certain to acquire a possessory estate at some time in the future, and is also certain to retain permanently thereafter the possessory estate

1. Ex: “O ( A for life, then to B and his heirs”

· B has an indefeasibly vested remainder

(iii) Vested Subject to Open – remainder vested in a class of persons, at least one of whom is qualified to take possession now, but the shares of class members are not yet fixed because more persons can subsequently become members of the class

1. Ex: “O ( A for life, then to A’s children…”

· If A has no children at the time, it is contingent

· But if A has one child NOW, it is vested subject to open, because if A has more children then they will also have share


(c) Contingent Remainders

(i) Contingent if there is a condition precedent to determination of who the people are that take

1. Ex: “O ( A for life, then to the heirs of B.”  B is alive now

· Remainder is contingent because B does not have any heirs until he is dead

2. Ex: “O ( A for life, then to B and his heirs if B survives A”

· B’s remainder is subject to condition precedent of outliving A


2. Executory Interests

(a) Executory Interests – never has the security of being vested; a future interest in a transferee that must, in order to become possessory:

(i) Divest or cut short some interest in another transferee (shifting XI); OR

1. Ex: “O ( A and heirs, but if B comes back from war, then to B and heirs”

(ii) Divest the transferor in the future (springing XI)

1. Ex: “O ( A and heirs when A marries B”

(b) Two Prohibitory Rules prior to 1536 (Statute of Uses)

(i) No shifting interest – no interest could be created in favor of a transferee if the interest could operate to cut short a freehold estate; O cannot create a right of entry in a stranger to the transfer

(ii) No springing interest – no freehold estate could be created to spring up in the future.  Can’t divest the grantor (rule of seisen)!  Plus, unless a feoffment with livery of seisen took place on land, there was no conveyance.

(c) The Rise of the Use – before 1536, executory interests were illegal, because divesting caused a breach of peace
(i) Rich people wanted to keep the land in their family, so they went to the Equity Court

(ii) Equity court does not care about seisen, therefore recognizes that different people can hold a use

1. Recognizes shifting and springing executory interests

(iii) Ex: “O ( to trustee and heirs, to hold for the use of A and heirs, but if B returns from war, for use of B and heirs”

1. Equity law allows for a “trust” (different from today’s trusts)

· Legal title is always held by T (trustee)

· B will get use of land

· C will dispossess B’s use if C satisfies the condition in the grant

a. Ban on executory interests is not violated because legal title is always in possession of trustee, but the different beneficiaries hold equitable title

· Trustee

a. Holds the “twig” (seisen) ( the King can have his army

b. Responsible for taxes, etc

c. Equity states that T cannot claim the trust for the benefit of himself

d. Bestows use of the land upon A, and if B returns, then he will take use away and give it to B


(iv) Statute of Uses: abolition of the use
1. ONE FUNCTION ( to change use estates from ones recognized in equity to those recognized by law

· Gave legal title to the person who would have had right to use in equity courts

2. EFFECT ( executory interests are okay

3. Allowed persons to create shifting and executory interests w/out worrying about trustees

4. Creates a NEW PROBLEM

· Now the dead hand can control forever if they want to

· Rule Against Perpetuities comes in to limit the power of these interests ( need to limit in time

(v) Modern Executory Interests – statute of uses created a new interest

1. Fee Simple Subject to Executory Limitation

· Upon the happening of a stated event, is automatically divested by an executory interest in a transferee

· Do not vest until the condition precedent is satisfied, and it becomes possessory

2. THE WEIRD EXCEPTION

· Ex: “O ( town library, so long as used for library purposes, then to C”

a. C’s future interest cannot logically be characterized as an executory interest b/c it does not divest the determinable fee.  Instead it stands ready to succeed like a remainder, but remainders cannot follow a vested fee simple.

b. Must violate one rule, so court chose to characterize it as an executory interest


(d) The Trust – a fiduciary relationship with respect to property in which one person, the trustee, holds the legal title to property subject to equitable rights of beneficiaries
(i) Creation of the Trust

1. Settlor must manifest intent to do so; must name the trustee, specify the rights of the beneficiaries and remaindermen, and set forth the powers of the trustee

2. Must DELIVER the property to the trustee through deed or will

(ii) Operation of the Trust

1. Net income is paid to the named beneficiary

2. Trustee’s duties

· Has a fiduciary duty, and held to this high standard

· Must administer the trust solely in the interest of the beneficiaries

3. Destroying Contingent Future Interests

(a) Destructibility of Contingent Remainders

(i) Destructibility Doctrine – a contingent remainder interest in land is destroyed if it does not vest at or before the termination of the preceding freehold estate.  If the remainder man is not ready to take seisen when it is offered, he is wiped out and seisen moves on to the next vested estate

1. Simply put, if there is a gap in seisen, it will automatically return to O

2. Ex: “O ( A for life, then A’s male children”

· The remainder is contingent upon A having boys, therefore it does not vest at the expiration of A’s life estate, seisen will automatically return to O, or his heirs

3. Ex: “O ( A for life, then to B and his heirs if B survives A”

· If A conveys to O the life estate prior to death, the remainder merges into the reversion and is therefore destroyed.

4. Destructibility Doctrine does NOT apply to executory interests


(ii) Abolition of the Destructibility Doctrine

1. Most states have abolished the destructibility doctrine

4. Rule Against Perpetuities

(a) No interest is valid unless, of necessity, it vests or fails within a life in being at the time of the conveyance of the interest, plus 21 years (plus gestation).
(b) The Validating Life – a life in being at the time of the conveyance that is necessary to determine the identify of the beneficiaries

(i) Do not have to be persons mentioned, but they must be persons who can affect vesting of the interest

1. Ex: “O ( to my grandchildren who reach 21”

· Even though not mentioned, O’s children are the validating lives…the grandchildren must reach 21, if at all, within the 21 years after the death of O’s children.

2. TWO PPOSSIBILITIES

· Random life designated in the conveyance; OR

· The necessary life determined by pure logic

a. Look at the words and find out if an interest must vest as determined by a certain life in the conveyance.


(ii) Modern Trusts “SAVING CLAUSE”

1. Designed to terminate the trust, and distribute the assets, at the expiration of specified measuring lives plus 21 years, if the trust has not earlier terminated

2. Often name extraneous lives as a Class as the validating life

3. This trust shall divest 21 years after the death of the last descendant to Joe Kennedy, now living, dies
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