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Miscellaneous
· Hobbes: Absolute power to sovereign/govt. coz sovereign most powerful.
· Brute force is law.

· Bentham: Utilitarianism – Law only ‘good’ if makes majority happy.
· Austin: “Austinian Positivism” – combines Hobbes & Bentham:
· Sovereign has absolute power.
· Law only ‘good’ if makes majority happy.
· Judge can only look to precedent.
· Can’t make law.
· Hobbes, Austin, Bentham:  people’s rights come only from govt.
· Locke: Natural rights – life, liberty, property. 
· Constitution, bill of rights are Lockian documents.  
· Sovereign holds delegated power to protect natural rights of people. 
· Govt. should keep out of people’s business.
· Newton’s Reductionist science (predictable results – cause & effect) v. chaos theory.
Law & Economics
· Adam Smith: Capitalism.
· Kaldor-Hicks Efficiency: If overall increase in utils i.e. majority happy, then efficient. 
· (((( = efficient.
· Paretto Efficiency: If no losers & at least 1 winner, then efficient.
· (((( = efficient.
· (((( = not efficient.

· Paretto is higher level of efficiency than Kaldor-Hicks.

· If it’s Paretto efficient, then it’s also Kaldor-Hicks efficient.

· Coase: If transaction cost = 0, then parties will negotiate efficient outcome. (more later).

· Utilitarianism: People are rational maximizers of utility.

Legal Realism
· Holmes: 
· Law is only a prediction.

· Decisions based on policy (don’t have to follow precedent).

· To best benefit society.

· Considers worst case scenario.

· Crits (Critical Legal Studies – CLS): 
· Law keeps wealthy in power.

· Against the system.

Takings

Two parts: 1) Does govt. have power to take?


       2) Must govt. pay for taking?

1. Can govt. do it?

· Does govt. have the power to take land?

· Police Power/Power of Eminent Domain: Private property may be taken by govt. for public purpose.

· If act is “rationally related to a conceivable public purpose” (low scrutiny) then govt. can seize land. 

· Midkiff – few owned Hawaii, but couldn’t sell coz tax too high; govt. took land & sold to many #govt.

· Poletown – GM wanted to build factory on residential area; City govt. seized area to give to GM #govt. 

· If “essential nexus” between act & stated public purpose, then govt. can seize land – must be tight means-end fit between govt. purpose & the regulation (means) used to accomplish it (Nollan – Beach house & state wants pathway #against govt.).
2. Must govt. pay?

· If govt. has the power, then ask:

· Is it a taking? Because…

· Private property cannot be taken for public purpose without just compensation i.e. if act is a taking, govt. must pay.

·  If regulation goes too far, it’s a taking (Penn. Coal). Three factors for if it goes too far:
a. Extent of reduction/diminution in value of land.
b. Who bears the burden.
c. Is there average reciprocity of advantage? – some loss, but some gains; things average out in the end, if loss is not placed only on a few (Penn. Coal).
· Pennsylvania Coal – Mining company mined under (’s house despite law prohibiting this and house collapsed #mining co.
· Penn. Central – historic building wants to build skyscraper on top, but can’t coz of regulation #no taking – doesn’t go too far; can’t build.
· Two ways to analyze:
· Consider what was taken.

· Consider what’s left.

· Must be a rough proportionality between exaction (thing ( requests of govt.), and the demand govt. makes of ( – otherwise it’s a taking (Dolan – ( wanted to build onto his house & govt. demanded a pathway #( -- taking).

· Exaction: condition placed upon development: You can build x, but only if you do y.”

· Any permanent physical occupation is a taking (Loretto – Cable company’s wires occupy landlord’s building #landlord – taking).

· If value of land is reduced to zero, it’s a taking (Lucas – ( bought 2 islands & govt. passed law to prevent building on islands #( -- taking).

· A nuisance (unreasonable use) can always be regulated and there’s no taking (even if land loses all value).

· Hadacheck – govt. banned brick manufacture on land of (’s brickyard #govt – no taking.

· If there’s a taking, govt. must pay just compensation – can’t simply invalidate regulation (First English – govt. regulation prevented church from using property while flooded #church – taking).

· When there’s a taking, just compensation is due from the time of govt.’s act – not from the time govt.’s act is declared a taking i.e. you get compensation for the intermediate period (First English).

Zoning 

· Five steps:

1. State passes State Zoning Enabling Act.

2. City Council appoints zoning committee.

3. Zoning committee creates comprehensive plan.

4. Public hearings for public to object.

5. Plan is adopted with zoning regulations. 

· Govt. can impose zoning regulation if rationally related to public purpose i.e. health, safety, welfare – according to comprehensive plan (Ambler – Undeveloped, valuable industrial land zoned as residential, lowering value #govt.).

· Zoning is not a taking – there’s average reciprocity of advantage (Ambler).

· Previously lawful non-conforming use (prior to zoning law) can’t be taken away (without compensation), unless it’s a nuisance.

· But: amortization – can give sufficient time for owner to recover investment in land and then must comply.

· Destruction or abandonment terminates right to non-conforming use.

· Special exception: Listed exception in comprehensive plan, not consistent with rest of plan, but permitted e.g. school.

· Variance: Permit to violate zoning ordinance.

· Board of Adjustment grants variances (and special exceptions).

· Doesn’t have legislative power – only adjudicative power.

· Legislative = general focus.

· Adjudicative = focus on individual.

· Substantive due process – board can only decide whether condition is met; can’t decide if it’s in public interest (that’s for the commission).

· If zoning regulation is too broad, law is invalid (and Board doesn’t have power to interpret).

· Variances granted if ordinance places undue hardship on landowner.

· Undue hardship = no effective use of land can be made. 

· Variance cannot cause substantial detriment to public (health, safety, welfare).  

· Spot zoning: Zoning amendment requiring:

1. Small parcel of land singled out for special treatment OR

2. Not in public’s interest – only benefits landowner OR

3. Not consistent with comprehensive plan.

· Land use is chaotic – cannot predict how land will be used in future.

· BUT zoning laws are reductionist (predictable).

· There’s a conflict, so zoning laws must change all the time.

· Before zoning laws can be amended, must change comprehensive plan.

Land Transactions

Background:

· Two types of listing agreements (between broker and seller):

1. Exclusive: broker gets commission regardless of who sells house.

· Broker ‘supposedly’ works harder.

2. Open: Broker only gets commission if broker sells house.

· Earnest money contract: Contract to buy land. Down payment is earnest money (shows you’re serious) and you lose down payment if back out.
· Equity (of redemption): down payment is buyer’s equity/interest in house.
· Title insurance company runs title check on chain of title for marketable title. 

· Mortgagee = bank; Mortgagor = buyer; Grantor = seller; 

Grantee = buyer.

· Deed: instrument by which you transfer title.

· Deed isn’t proof of title.

· 3 types:

1. General warranty deed: includes everything (seisin, encumbrances [present] & quiet enjoyment [future]) – title free from defects.

· Only future covenants run with land.

2. Special warranty deed: buyer only protected from defects caused by seller.

3. Quit claim: no warranty – just relinquishes claim.

· Execute deed = sign with intent to convey.

· Escrow agent: 3rd party that holds deed until time for delivery.

· Seisin: Right of possession.

· No covenant of seisin in Texas.

· Quiet enjoyment: Assurance that title will not be disturbed by superior title; right to enjoy use of land.

· Reservation (Regrant): Entire property is conveyed, and a small part is regranted.

· Example: O conveys land to A. A then regrants interest e.g. right of way to O.

· More effective for creating easements (or covenants).

· Exception: Reduces the amount of land conveyed.

· E.g.: O conveys fee simple to A, except the left corner. 

Rules:

· Statute of frauds: Contract for sale of land only enforceable if in writing. Two exceptions:

· Part performance doctrine: 

· Buyer takes possession AND

· Buyer makes improvements to property AND

· Buyer partial payment of purchase price.

· Estoppel (Hickey – Buyer relied on seller’s promise & sold his own house. #Buyer): 
1.
Promise AND
2. 
Reliance AND

3. 
Detriment to promisee.

· Marketable title: If reasonable, prudent person would accept title, it’s marketable.

· Not marketable if substantial defect e.g. may expose buyer to litigation.

· Zoning/deed restrictions ≠ unmarketable title. BUT

· Violation of restriction/zoning = not marketable.

· Title need not be perfect to be marketable.

· Tender only proper if title is marketable.

· Dead cow rule: Offer to sell cow. Cow dies. Tender is not proper – not what was bargained for.

· No duty to perform without proper tender.

· Seller has duty to disclose material info about land.

· Stambovsky: Ghosts case.

· Johnson: Leaking roof case.

· Old rule: Caveat emptor (let the buyer beware).

· BUT CERCLA: buyer strictly liable for cleanup of toxic waste.

· Exception: innocent landowner defense – if made inquiries & no constructive/actual knowledge, then not liable. 

· Adverse Possession:
· If trespasser lives on land past statute of limitations, he owns land. Four requirements:

1. Open & notorious AND

2. Continuous (for a time) AND

3. Adverse AND

4. Under claim of right.

· Cannot tell if title was adversely possessed unless case to quiet title.

· Doctrine of equitable conversion: Equity regards as done that which ought to have been done.

· Buyer is owner from date of earnest money contract.

· Favors seller (coz buyer assumes loss between earnest money contract & closing). 

· Uniform Vendor & Purchaser Act: Risk of loss is on person in possession of property.

· Favors buyer (coz seller’s in possession between earnest money contract & closing).

· Doctrine of Merger = parole evidence rule: If contract is complete on its face, all prior agreements are void.

· Deed ‘merges’ earnest money contract (contract not valid after deed exists).

· Statute of limitations doesn’t start to run until constructive/actual knowledge of defect.

· Warranty of quality: Implied warranty that runs with land. 

· Privity not required.

· 3rd party beneficiary gets warranty – shoots through (Lempke: current owner can sue builder, even if 2 owners in-between)

1. BUT defect must be hidden (latent) and discovered in reasonable time after purchase.

· Doctrine of after acquired title (Estoppel by deed): A hasn’t got title, but he sells it to B. O then sells to A. Title shoots through to B. (A is estopped from claiming title against B).  

· Deed delivery (Gift) rule: 

· Deed is only effective if:

1. Grantor intends to convey title.

2. Deed is delivered to grantee or escrow agent.

· Pretense of delivery NOT sufficient.

· Prevents rash promises.

· Deed Poll Rule: If you accept a deed poll, you are bound by its terms.

· No need for grantee to sign deed – he’s bound regardless.

· Defeats statute of frauds (no signature required).

· Forged deed is void. 

· If grantor’s signature forged, deed is void, so grantor has title over all subsequent bona fide purchasers.

· Lot T1 north R2 east etc. see tutor notes.

Mortgages

· Foreclosure:

· 2 types:

1. Judicial Foreclosure: Bank brings foreclosure suit.

· Sheriff sale.

· Can pay until sale day.

· Bank must sue mortgagor if deficit. 

· Surplus goes to mortgagor.

2. Trustee Sale: Mortgagee (bank) has power to sell without bringing suit.

· Mortgagee has duty of due diligence (good faith) to mortgagor when selling.

· BUT inadequacy of sale price alone does NOT invalidate sale.

· Foley’s rule: If buy a suit from Foley’s and sell to 3rd party, you still owe Foley’s. 

· If mortgage on property, you still have to pay, even if you sell to someone else. 

· Sale “subject to” the mortgage: O has mortgage with M. O sells to A “subject to mortgage.”

· O still responsible for mortgage (NOT A) – Foley’s rule.

· If foreclosure, then:

· If surplus, A gets it (coz he lost his land).

· If deficiency, O liable (A has NO obligation to pay).

· Assumption of mortgage: O has mortgage with M. O sells to A and A assumes mortgage.

· A responsible for mortgage (A pays mortgage).

· If foreclosure, then:

· If surplus, A gets it.

· If deficiency, A & O are liable (but A first).

· Installment Land Contract: For poor people. O will convey to A in distant future, but until then A makes payments to O. A has no legal title until full price is paid. Payments = liquidated damages if buyer defaults.

· Texas: until 48 months or 40% of purchase price paid, O can cancel contract and evict A.

· Seller can’t repossess if gross injustice.

· If there was a mortgage on property and mortgagee forecloses, A loses any interest he had in it.

Title Assurance

· Bona fide purchaser: Purchaser for valuable consideration who believes seller has title.

· Purchaser in mid-payment is NOT yet bona fide purchaser.

· Bona fide purchaser takes title regardless of interests of others.

· If a bona fide subsequent purchaser has no actual/constructive knowledge of previous title transfer, then subsequent purchaser has superior title.

· If don’t record, creates misrepresentation that previous owner still has title.

· If title is recorded, then subsequent purchasers have constructive notice.

· If don’t record, deed is void as to bona fide subsequent purchasers (BUT not rest of world).

· Constructive notice only given if description of land sufficiently specific to identify land.

· Mother Hubbard clause is NOT constructive notice.

· Mother Hubbard clause: Transfers “all land owned by O.”

· Idem Sonans: If name spelt incorrectly, but sounds the same, identity is assumed.

· Idem sonans NOT applicable if written name is material.

· Material = mislead to someone’s detriment i.e. on deed.

· Subsequent purchasers have constructive notice of contents of ALL prior recorded deeds in chain of title.

· Possession constitutes constructive notice.

· Recording Acts: 3 types:

1. Race recording act: 

· Winner = 1st person to record.

· Notice is irrelevant.

· Example:

1. O ( A (A doesn’t record).

2. O ( B (B knows about transfer to A, and records).

3. B has title.

2. Notice recording act: Unrecorded deed is void as to subsequent bona fide purchasers without notice.

· If subsequent purchaser has notice of prior conveyance (even if unrecorded), prior conveyance prevails. 

· Above e.g. B loses, but if B never knew, he’d win.

· Texas uses notice recording act.

· Example: ADD here!!!

3. Race-notice recording act: Unrecorded deed is void as to subsequent bona fide purchasers without notice AND he records 1st.

· Winner is 1st person who records without notice of a prior conveyance.

· 2 ways to get notice:

1. Constructive notice:

· Someone’s in possession.

· Recorded.

2. Actual notice.

· Title Insurance: (Seller pays, coz insures his general warranty deed).

· Title insurance co. has duty to do reasonable title survey.

· Also has duty to disclose defects found in survey (even if not covered)

· Title insurance covers:

1. Marketable title.

2. No liens (held by 3rd parties)/defects (in title).

3. Access to land.

4. Fraudulent deed.

5. Adverse possession.

· Title insurance DOESN’T cover:

1. Adverse possessor, currently in possession.

2. Defect in survey.

3. Quality/value of land 

· Lick Mills – not liable for toxic waste cleanup.

·  Walker – property smaller then buyer thought, but #(, coz duty to disclose.

4. Loss in value from govt. regulation.

5. Facts insured (grantee) knows about, but insurance co. doesn’t.

· General Rule: Seller cannot convey better title than he holds.

· Bona fide purchaser doctrine:

· If purchaser owns land if:

1. He has title.

2. He purchased in good faith.

3. He paid valuable consideration.

4. He doesn’t have notice of fraud.

· Equity: Follow law result unless unjust.

· O (has cow) ( V (thief, bailee) ( P (halo).

	
	Law Court 

(O v. P)
	Equity Court 

(O v. P)
	Law Court 

(O v. V)
	Equity Court 

(O v. V)

	1. Theft 

(forged deed)
	O wins.
	O wins.

UNLESS accession: (V changed property so that not what he stole; cow ( meat)
	O wins.
	O wins.

	2. Bailment (unfaithful escrow agent)
	O wins. 
	O wins. 

UNLESS O misled V to do it.
	O wins.
	O wins.

	3. Fraud
(magic beans for deed)
	P wins.
	P wins if: Title, good faith, no notice (BFP extinguishes O’s equity of recission)
	V wins.
	O wins: equity of recission – O gets title back.


Nuisance Law

· Must use property so as not to injure that of another.

· If intentionally create/maintain nuisance, then liable for injury caused, regardless of measures taken to prevent injury.

· High Penn: ( lived next to oil refinery with noxious gases #( (enjoined ( – not efficient).

· Balancing of Equities/ Comparative Injury: If injury to ( and the public outweighs benefit to (, then (’s use is a nuisance.

· Estancias: ( lived next to building with noisy air conditioner #( (enjoined ( – not efficient).
· Coase theorem: If transaction costs are zero, the parties will bargain to an efficient outcome.

· Transaction costs = 0 means parties will settle for exact amount equal to their enjoyment.

· Example: If A’s enjoyment = $10 and B’s enjoyment = $5, then efficient outcome = B wins.

· A will pay B and B can move. 

· Cost externalities are internalized (and should be).

· Paretto efficient – no losers.

· Kaldor-Hicks efficient – overall increase in utils.

· Coase likes – parties settle for exact amount of enjoyment (no transaction costs).

· Nuisance is categorical: nuisance ( enjoin ( i.e. ( wins.

· Boomer: ( lived next to cement factory polluting neighborhood #( (either ( pays to operate factory, or he must stop).

· Coming to the nuisance doctrine: If knowingly move next to nuisance and are injured, NOT entitled to relief.

· Spur Industries: builder built homes next to cattle farm & it stinks #both sides – ( must pay for shutdown (coz home buyers innocent), else #(.

· 4 ways to remedy nuisance:

1. Injunction (stop it) with damages.

2. Injunction without damages.

3. Allow it to continue with damages.

4. Allow it to continue without damages.

Easements

· Background:
· Easement: Interest in land that benefits the holder of the easement. Two types:

· Affirmative easement: permits holder to use landowner’s land in some way e.g. holder has right of way. 

· Something is permitted.

· Negative easement: prevents owner from using his land in some way.

· Something is prohibited.

Also, 2 classifications:

· Easement appurtenant: benefit from (tied to) the land.

· Easement for benefit of owner of adjoining lot e.g. right of way.

· Runs with land.

· Easement touches & concerns land.

· Easement in gross: personal benefit.

· Not tied to land.

· Doesn’t run with land.

· E.g. Willard – church parking.

· Can only be enforced by current owner – disappears when owner sells.

· Easements can be conveyed by reservation or exception.

· 4 types of easements:

1. Express easement: In deed or will.

· Statute of Frauds – express easement must be in writing.

2. Implied easement: Royster – ( complains of sewer pipe connected to his (& others’) land #(. 3 requirements for implied easements:

i. Common owner prior to severance. 

ii. Easement must be a prior use of the land.

iii. Buyer must have actual/constructive knowledge of easement at time of conveyance.

3. Necessity easement: Easement that becomes (or is) necessary to enjoyment of land at severance is implied. 

· Requires common owner prior to severance.

· Doesn’t require a prior use.

4. Prescription: Easement implied because apparent & continuing use. 

· Has been done in past, so must continue (like adverse possession for a use).

· You can reserve an interest to a 3rd party.

· Willard: ( conveyed land reserving church parking to church #(.

· Personal easements (in gross) can only be enforced by previous owner.

· Public trust doctrine: Public has right to enjoy all beaches.

· If cannot access beach without crossing private property, public has right of access (way).

· Matthews: ( (association) limited beach access to members #(.

· Implied reciprocal negative easement: If owner of 2 lots sells 1 with restriction (negative easement) and the other without, both are bound by restriction.

· Both Grantor & grantee are burdened (doesn’t matter who bought 1st).

· Runs with land (not personal).
· Must begin with (i.e. prior to severance) a common owner.
· Sanborn: ( bought land with residential restriction from same owner as ( and ( built petrol station #( (( must use for residence). 





· By implied reciprocal negative easement, C is also restricted.
· If subdivision, look if developer intended for all subdivisions, or only yours.
· Real Covenant = easement.
· Covenant runs with land if 4 things (Neoponsit – ( bought land with easement to pay dues to community council #(; touches & concerns land):
1. Intent: parties intended it to run with land.

2. Must be privity of estate. Two types (either is sufficient):

i. Horizontal Privity: arises from original transfer. 

ii. Vertical Privity: between burdened successor & original promisor.



· By implied reciprocal negative easement, Q & C (and P & B) are in privity (the ‘electrical circuit’ is completed).

· Tulk: ( sold Leicester square garden with covenant to maintain & ( didn’t maintain garden #( (vertical privity).

3. Must touch & concern land. 

4. Purchaser must have actual or constructive notice.

· Covenant actually runs with estate NOT land.

· Adverse possessor NOT bound by previous covenants.

· Can’t enforce racially discriminatory covenant (Shelley v. Kraemer: covenant not to sell to blacks #black buyer) – or other constitutional rights.

· If zoning law & covenant conflict, more restrictive prevails.

· Condominium covenants upheld unless unreasonable (Nahrstedt: no cats allowed #upheld). Unreasonable if:

· Burden substantially outweighs benefit OR

· Against public policy OR

· Arbitrary.

Reasonableness based on condo community NOT individual.

· Defenses to deed restrictions:

1. Doctrine of changed conditions: If change makes covenant impractical, not enforceable (may award compensation). Exception: 

· Western Land: If covenant’s purpose can be accomplished & still substantial benefit, then covenant stands (( wants to build shopping center, but residential covenant #().

2. Highest & best (most valued) use: Economics likes coz utility ↑↑. Exception:
· Rick v. West: Covenant enforced unless unconscionable or oppressive (single holdout: ( wants to build hospital, but residential covenant #().

3. Laches: Can’t wait too long to claim right (resident watched laundromat built, then complained).

4. Merger: If same person possesses all the covenanted land, covenants fall away. 

Home Ownership: co-operative housing (co-op) & condos – see notes.

Estates in Land
· Fee simple defeasible: Fee simple which may divest (end).

· Fee simple determinable: Fee simple ends automatically when event occurs.

· Fee simple subject to condition subsequent: O has right to reclaim fee, but if doesn’t fee simple remains intact (NOT automatic).

· Inter vivos transfer – transfer among living people.

· 3 requirements for will:

1. Must be in writing AND

2. Must be signed AND

3. Must be at least 2 witnesses.

· Economic waste doctrine: Judicial sale permitted to prevent land going to waste.

· Judicial sale must be in best interests of all parties (Baker: old lady worked land couldn’t sell coz of husband’s heirs).

· Open mine doctrine: If already a mine on land, life tenant can mine.

· If not, can’t mine coz wastes land.

· Heirs interest doesn’t vest until person dies.

· Contingent remainder ( gap in seisin.

· Contingent = may get it (uncertain – who gets or whether will get).

· Texas: Possibility of reverter can be sold (unlike ridiculous Marenholtz: deed = as long as for school #reverts).

· Doctrine of destructibility: Contingent interest can’t survive gap in seisin (coz of stalemate – O has seisin & someone else has rest of fee).

· If there’s a gap, the interest is destroyed.

· Destructibility doctrine is wait & see doctrine, coz waits to see if in fact interest vests/fails – doesn’t preempt, like RAP.

· Springing executory interest: from grantor to grantee.

· Shifting executory interest: from grantee to grantee.

· Both used to be illegal coz gap in seisin.

· No longer a problem coz of statute of uses – don’t care about gaps in seisin.

· Executory interest = interest which divests (ends).

· Rule against perpetuities (RAP): interest is void unless vests or fails in 21 years of death of life in being.

· Children are lives in being from conception.

· To allow the living to control the land

· Remove land from dead man’s hand.

· To prevent land from being tied up.

· Grantor’s interests not subject to RAP, coz considered vested.

· Can’t have 2 consecutive open classes (class is open if not life in being).

· Can use trusts to get around RAP & say that trust invalid after life in being + 21 years & specify how to distribute proceeds at that time.

· Heirs = family.

· Issue = direct descendants (NOT brothers & sisters).

· Widow is classic e.g. of life NOT in being.

· E.g. O → A for life 

then to → A’s widow for life


then to → A’s children in fee simple.




Children DON’T get cut off, coz remainder vests/fails in A’s 

life.
· Statute of uses: Whoever has equitable tile also has legal title.

· Owner of use (of land) has legal title

· Coz trustee had title & seisin, but beneficiary had use of land.

· Allows seisin to pass with title.

· Remainder = future interest.

· 4 classes of remainder:

1. Vested, not subject to divestment.

2. Vested, subject to partial divestment.

3. Vested subject to total divestment.

4. Contingent (possibility of gap).

· RAP only applies to executory interests & contingent remainders i.e. things which divest.

· Cy pres doctrine: Give effect to intent of drafter (help get out of violations of RAP).

Co-tenancy

· 3 types:

· Tenancy in common.

· Joint tenancy with right of survivorship

· Joint tenancy has 4 unities:

1. Time: Tenants must acquire interest at same time.

2. Title: Must get title by same instrument.

3. Interest: Interest must be equal, undivided shares (equal time too). 

· Equal interest.

4. Possession: Each must have right to possession of whole.

· Equal right of possession.

· Absent a unity, it’s a tenancy in common.

· Joint tenancy can be granted & terminated unilaterally.

· Right of survivorship: If one tenant dies, the other tenant gets his interest (it doesn’t go to heirs).

· Partition: 2 types:

1. Partition in kind.

2. Partition by sale – requires:

· Partition in kind impracticable AND

· Must be interests of all tenants.

· Ouster: Wrongful exclusion of co-tenants. 2 types:

1. Adverse possession ouster: Co-tenant claims absolute ownership & denies co-tenancy relationship.
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