PRACTICE STRATEGIES OUTLINE (Updated 4/23/2009)
· Jurat = End of Affidavit; Acknowledgment = necessary when being filed of record
· SEVEN AREAS OF LAWYER ACTIVITY (competencies needed for law practice):
· “RADNCCP”
· Rapport Building (Client Relations)
· Pleasant and personable, or kind and considerate, when appropriate
· With client (make them feel like you are available), other lawyers, witnesses, courthouse personnel, etc.
· Advice and Consultation
· Most interpersonal communication between attorney and client is for purpose of transmitting information to the client.
· Client is taught and coached on what to do – not told – attorney uses repetition and review of possible alternatives and consequences, using examples to illustrate points
· Document Preparation
· Attorneys usually rely on canned documents, making minor alterations as necessary
· Benefit of forms: efficiency, “better” because of multiple read-throughs
· Negotiation
· Attorneys have developed a special set of intra-professional rules, with an understanding of the limits of the negotiation process, allowing attorney unlimited freedom to manipulate.
· Negotiations are still always done in a manner that is respectful of those in the process
· Courthouse Functions
· Most are clerical (ex. filing motions with the Court) or discussions with other attorneys
· Continuing Legal Education
· Formal (CLE) or informal (mentorship, case research)
· Practice Management
· Note: most lawyers do little reading, except for proofreading… tendency to verbalize everything
· SIX ELEMENTS OF PROPERTY TRANSFER AGREEMENTS
· note:  it’s more important to note what is MISSING, than what is there
· The Parties
· Who are they? (Is the right person signing?)
· Can they perform? (Do they own all the interest in the party? Are third parties necessary?)
· Can they be held financially responsible?
· Preconditions to Obligations
· What has to happen before the other party is obligated to perform?
· Is my client protected from obligations that shouldn’t occur without a precondition being first satisfied?
· Note: may want to include merger clause or “no oral modifications” clause
· Obligations of the Other Party
· What performances by the other party that the document expressly requires?
· What warranties or representations have been made?
· Do the listed obligations meet my client’s expectations, as written?
· The Client’s Obligations
· What does my client have to do? (Are they protected from exaggerated expectations? Who is giving up what and who is paying for what?)
· Are the listed obligations what my client expects to do?
· Breach and Remedies
· What constitutes a breach? (noting warranties, specifications, performance standards)
· If there is a breach, is there a right to cure?
· (Remember to think both sides.)
· Termination
· When do the obligations of the parties end?
· When the obligations end, what happens next?
· “DEAL” TRANSACTIONS
· See six elements above.
· Thinking like a deal lawyer:
· Start from the business deal – find the contract concepts that best reflect the business deal and use those concepts as the basis of drafting contract provisions.
· Add value to the deal – means “finding and resolving business issues”
· Five business issues: money, risk, control, standards and endgame
· Real Estate Transactions
· Preconditions
· Conditions for inspection
· Why not done before contract?
· Inspections are expensive and buyer does not want to spend money if the parties are not going to reach an agreement.
· Real estate contracts are usually conditioned on inspections to look for structural, mechanical, electrical, etc issues.
· What to look for: Is there a limited time period? Does the buyer have discretion to terminate based on unsatisfactory inspection?
· Financing conditions
· Why not done before contract?
· Lender is often unwilling to make a loan before an agreement is reached.
· TERM + DOWN PAYMENT + INTEREST RATE + AMORTIZATION
· Note: Buyer wants these specifics in the contract
· If there is no financing condition, the buyer is obligated to purchase even if they cannot obtain financing.
· Seller wants time length for attainment, requirement of good faith effort by Buyer, etc.
· Title conditions
· General state of title is usually known, but no one knows precisely what easements, liens, covenants or other encumbrances may restrict title that seller can convey.
· Why not done before contract?
· Too expensive to undertake before agreement is reached.
· Buyer v. Seller Concerns
· Buyer may want the title condition to allow termination if the title is not “satisfactory to buyer”; Seller may want a clause that fulfills the title condition if “usual or customary encumbrances/restrictions” exist.
· “Free Look Concern” – buyer would like (and seller naturally dislikes) an arrangement that ties up the property so it cannot be sold to anyone else, but so that it does not bind the buyer to buy.
· How to Approach a Real Estate Agreement:
· Basic parts of agreement: parties, property description/identification, sales price, financing, earnest money, title policy and survey, property condition/inspection, broker’s fees, closing date/time, possession, allocation of expenses/proration, casualty loss, default and remedies, mediation provision, allocation of attorney’s fees, escrow, representations/warranties, tax payment proration, notices, merger/entire agreement clause, termination opportunity, etc.
· Must read every paragraph, every sentence – every clause is there for a reason.
· Know the parties’ competing objectives (general):
· Obtain the expected benefits of the agreement.
· Reduce/shift risk (shift to the other party or third party)
· Reduce ambiguous obligations to the other.
· Increase the burden/clarity of obligations owed by the other party.
· Mutual Objective: BOTH parties want to reach an agreement.
· Purchaser wants:
· Broad definition of what is conveyed
· Massive amounts of information from the seller (highly detailed)
· To have seller warrant that everything is true
· To place risk of title defects, physical defects, etc on seller
· To not be bound to the contract if financing falls through
· To be able to terminate upon appearance of a defect or risk (FREE LOOK)
· Seller wants:
· Immediate cash
· No representations/warranties
· Risk allocated to purchaser with few remedies given
· 3 points of protection for purchaser: (1) at contract time, (2) during contract pendency, and (3) at closing
· NEGOTIATION
· Two basic strategies – to bargain… or not to bargain?
· Strategy 1 – Don’t bargain at all… the “firm, fair offer”
· Determine a satisfactory point of resolution, communicate it to the other party, and refuse to bargain about it.
· Note: only effective if convincing enough so that the negotiator will agree to it
· Strategy  2 – Bargain, by a statement of unreasonable position
· Involves two elements – concealment of one’s own settlement point and stating an unreasonable first offer.
· Means for closing the gap:
· Concealment of one’s own real settlement point
· Appearance of irrationality
· Blaming the client or some other person over whom no one has control
· Using a mediator
· Appeals to the merits
· Throwing oneself to the opponent’s mercy
· Inducing the opponent to bargain against himself
· Forcing two opponents to bargain against eachother (multi-party litigation)
· Ganging-Up (think Mary Carter Agreement)
· Flattery, Clubbiness, and other Attitudes
· Timing – the person who can afford to wait, who can give the appearance of being able to afford to wait, has an advantage.
· Vigorous and Aggressive Activity Moving Toward Litigation
· Collateral Consequences to the Opponent (i.e. increasing their costs)
· Deadlines and “Locking In” (to the deadline)
· “Splitting the Difference” – aiming for the point in the middle that is more advantageous to the negotiator than the other party
· Control the Agenda – concessions come more easily at the beginning of the negotiation process, so the experienced negotiator tries to set the agenda
· “Bargaining Chip”
· Reverse Psychology
· Physical Factors – negotiating on familiar ground, under familiar circumstances, etc.
· Direct Involvement of the Clients
· Making the Opponent feel he/she has negotiated capably
· Willingness to go to battle may aid the negotiator
· Memorializing Negotiations at the Negotiation Stage:
· Should memorialize content of negotiations after negotiations have completed
· Is the writing intended to be a contract?
· If not, make that clear.
· If part is and part isn’t, note that clearly.
· If intended to be binding, write it down and put in a merger clause.
· RAPPORT BUILDING WITH CLIENTS
· The lawyer must master three fundamental principles:
· Effort orientation and its implications;
· Remember, the client places more emphasis on effort than results.
· The recognition, acquisition and projection of personality traits and work habits that are highly valued by clients; and
· The willingness to project to both clients and the public in general the lawyer’s role as a vital regulator of society.
· How to project effort…
· In the client-lawyer interview – keep a clear desk; determine what the client thinks he wants, not what the lawyer thinks; turn off the phone; “immediate action procedure” – do something for the client now
· Through Paper
· Documents - send clients copies
· Bills
· Draft bills that delineate work done with a verb orientation such that clients rush to pay
· Use semi-colons, not paragraphs (“block billing”)
· Use smaller paper – don’t send a lot of white space
· Consistent prompt and regular billing
· Remember, client equates effort with service rendered, not hours
· By accepting responsibility – ethically assume additional responsibilities by advising clients in multiple areas – “continuous chain of contact”
· Personality Traits and Work Habits Valued by Clients: Lawyer must – 
· Develop a friendly manner and avoid seeming impersonal;
· Cultivate a prompt, businesslike attitude and avoid appearing indifferent;
· Develop courtesy and not seem rude;
· Avoid condescension and a superior attitude; and
· Keep the client informed.
· Traits NOT valued: impersonal, bored, indifferent, rude, superior attitude, not informative
· ADVICE AND CONSULTATION – CLIENT-CENTERED COUNSELING
· What is client-centered counseling?
· It means making sure the client is autonomous in his decisions, through doing the below steps.
· Steps for Client-Centered Counseling:
· Understand the client’s objectives (using open-ended questions).
· Explaining the law – using simple definitions, analogies and examples to explain to the client how the law works.
· Generating options (with the client, to obtain the goal)
· Evaluating the options
· Offer Your Own Assessment either when you think it’s needed or when requested by the client, but remember to LISTEN TO THE CLIENT.	
· PRACTICE MANAGEMENT
· Aspects – choosing an office location, designing the office, arranging financing, hiring employees, setting up systems, collecting accounts receivable, documenting bills, etc.
· Practice management should be concerned with efficiency, by performing repetitive tasks or similar items with the best combination of resources.
· Attorneys still have to deal with this at big firms, too. 
· Major causes of grievances or malpractice are closely related to practice management, most often related to deadlines, responses and filings.
· Areas of practice with the greatest incidence of client complaints are personal injury plaintiff’s practice, divorce practice and criminal practice.
· Possible reasons why: level of practitioners is arguably lower in these areas; stakes are high and practice is pressured; clients seeking these services are unsophisticated and have unreasonable expectations of lawyers; ethical temptations are severe; clients often exhibit lower levels of moral development than in other areas; clients seek lawyers at times that are emotionally difficult
· Solution: document decisions, actions and information; consider declining representation; don’t promise the moon; help your client confront the weaknesses in the case; don’t coerce settlement; treat the client with respect
· “Wheel Concept to Starting a Law Practice – 3 Parts:
· Marketing
· Is the catalyst that starts the wheel turning and will speed it up or slow it down.
· In the 1st 2 years of a new law practice, marketing must be made an inordinately high priority. After that, it is a continuous process.
· Marketing should be tailored based on the type of practice – either a focus on networking/building relationships OR paid advertising may be better depending on the type of clients.
· Production
· Is the actual process of doing legal work, with the main focus to increase one’s efficiency – “work smarter, not harder”.
· Ways to improve efficiency:
· Leverage time by hiring people to perform tasks that lessen one’s efficiency.
· Utilize technology – at minimum, every attorney should have a pager or cell phone, a computer with word processing and spread sheet software, a fax machine, and a copy machine.
· Focus on the management of his time.
· BUT, efficiency should not sacrifice quality.
· Collection (of Accounts Receivable)
· Marketing and Production efforts will be worthless if you can’t collect  without money, can’t run the practice.
· The most important thing is to handle problems before they occur.
· With cash flow as the “oil that enables the when to turn”
· Anticipated cash flow = inflow (expected retainers, collections of accounts receivables, settlement awards and loan proceeds) – outflows
· What you need to start a law practice:
· Cash to support yourself for a year
· Money for the practice – for:
· Announcements, stationary, business cards, postage, etc.
· First and last month’s rent
· Down payment on office furniture – desk, chairs, decorating
· Basic office furniture: lawyer’s desk, a judge’s chair for you, multiple client chairs, wastebasket to match your desk, potted plant.
· Initial payment for telephone company
· Malpractice insurance
· Computers and software equipment
· Sources of cash flow – credit at a bank, initial loan, credit cards, factoring of accounts receivable, accounts payable and equipment leasing.
· Law Practice Management
· Marketing and Business Plan
· Marketing
· = market analysis + competitive strategy
· Types of Marketing Strategies:
· Operational (Price Differentiation)
· Tends to be relatively undifferentiated and generic
· Requires stable financing, structured organization, and careful labor and cost supervision.
· Quality (Product Differentiation)
· Emphasizes unique features and appeal to the high-end customer to whom brand loyalty is focused more on excellence than cost.
· Requires innovation, creativity, research and development, merchandising and quality control.
· Niche (Segment Focus)
· Formed by customer intimacy, targeting a segment of customers not defined so much by quality or price as by attention to their narrower preferences.
· Requires innovation, creativity, research and development, merchandising and quality control AND a close focus with customers.
· Business Plan
· = an expression of an entrepreneur’s idea in a way that supplies information to relevant parties 
· Is an essential document for:
· CAPITAL FORMATION – provides assurance that the entrepreneur has undertaken at least a basic level of strategic thought
· STRATEGY – provides more than a vision statement, but less than a blueprint
· EVALUATION – plan provides an objective basis for evaluating whether the initial analysis has achieved the goals.
· Components:
· Market Analysis – includes:
· Identify the Sales Market:
· Identification of the product or service, the needs it is designed to serve, and reasons for believing that it fills a gap
· Profile of customers or clients: who they are, where and how many
· Distribution mechanisms may be important
· A description of competitors – who they are, how many, how they differ, and how they may respond to the new entrant
· Analyze the market for providing the product/service:
· Location (characteristics and costs)
· Suppliers (whether components are available competitively)
· Equipment (what it is; whether to lease, buy, or purchase in used condition)
· Human resources (what sorts of workers, at what cost, and with what supervision needs)
· The regulatory and legal environment (whether the innovation will require permits, reports, compliance programs, or liability minimization)
· Statement of short-term and long-term goals
· Description of the internal assets that will be used – physical plant, management and personnel.
· Proposed budget (with pro forma income statement, cash flow statement and balance sheet)
· How to Cultivate and Keep Clients
· Must know how to:
· Communicate
· Be courteous
· Let them know you care
· Tips:
· Ask clients what you can specifically do to improve service, and do it.
· Change voice-mail messages often to reflect where you actually are.
· Return phone calls promptly.
· Regularly visit the client’s office/meet in locations convenient to them.
· Know as intimately as you can your client’s case/business.
· Survey clients at the end of large matters/end of the year.
· Train assistants and associates to address client and handle calls in your absence.
· Don’t talk down to clients.
· Never take the dollar charged for your time lightly – make sure the value you provide is worth every cent.
· Answer email promptly.
· Be thoughtful – know the names of family members, vacation plans.
· Deliver large bills personally.
· Don’t bill a client for a conversation over lunch that he paid for.
· Establish a client focused firm.
· Accept responsibility if your client is angry about something that happened.
· Collecting Bills
· 12 Tips to Help Speed up the Collections Process
· Prepare your client to receive the bill – call before you send the bill.
· Pre-bill for services.
· Bill promptly.
· Use the right words on the invoice – not only describe the services rendered, but also how those services benefited the client.
· Use client bills to give as much explanation as possible.
· Make sure billing attorneys have accurate and up-to-date information.
· Schedule regular collection meetings with billing attorneys.
· Make sure your client understands that your profession is a business.
· Tie collections to compensation.
· Let your clients know how much you dislike having to make the collection call.
· Hire a collection agency.
· Disengage unprofitable clients.
· Why lawyer’s accounts are notoriously hard to collect?
· Unsophisticated clients may believe that bills for attorneys are outrageously expensive, since their other contacts with professionals (like doctors) usually involve far lesser amounts.
· Clients do not see the work performed by attorneys and may not appreciate it.
· Attorneys are lax about billing promptly.
· Client may believe they were successful not because of the skill of the attorney, but rather because of justice.
· Meeting Deadlines
· Different Systems
· Double-Entry Tickler System – both Attorney and Assistant put deadline reminders on their calendars
· Perpetual Calendar – uses cards with deadlines, behind calendar month tabs, with multiple years in the “box”
· Time Management
· Important to set deadlines, delegate and avoid over-committing yourself.
· Keeping Time Records
· Typical Records = activity undertaken + time expended in it + client for who the work was done.
· Purpose = so that billing can follow.
· Attorneys traditionally keep time in 10ths of hours (6 minutes) or quarter hours (15 minutes)
· Ways to keep time:
· Writing time for each client on a single sheet, adding increments to the next line.
· Commercial systems that combine multiple hard-copies of the record, leaving a daily and cumulative record.
· Benefits to automatic billing:
· Improves accuracy – attorneys are no longer just relying on their memory.
· Users can catch interoffice consultations or communications which might otherwise be lost.
· Can allow the firm/attorney to generate a productivity report for him on a specific case or over a set time period.
· Note: Can increase stress of attorney keeping time.
· Benefits of an Automated Practice
· Database Management System
· = a program which organizes and integrates individual contact and case information, as well as events, to do’s and calendars.
· Allows you to run automated conflicts checks, automate some word processing functions, launch e-mail, connect to your billing program, etc.
· Valuable aspects:
· Integration – information within the program is shared by associating or linking records, and shared with multiple users simultaneously. 
· Marketing – through mailing projects, referrals.
· Automation of Tasks – like calendaring deadlines, chains of events, templates, etc.
· Record Keeping, Case Management
· Limitations – quality of data entry, time consuming process, dependency on the computer system
· Billing – see above
· Word Processor
· Can create archives for document assembly – all of the client’s documents will be in the same place.
· Can create “master files” (think form file) to save time in the future.
· Possible problems:
· Need to be careful to remove old client information before inputting new information on a new case.
· Spreadsheet Program – helpful for mathematical computations
· Personal Issues for Lawyers
· Many lawyers are dissatisfied with their career choice and would choose another career if they were to do it over again.
· Causes?
· Lawyers often complain bitterly about opposing counsel, who they see as dumb, pushy or sneaky. How to deal with pushy opposing counsel?
· Slow down – painstaking care and patience can pay off.
· Avoid trying to “out Rambo-Rambo”.
· Proceed methodically but with perseverance.
· Advise your client of the reasons you have chosen this course and the need for perseverance.
· Do not file a grievance at the first slight opportunity.
· Document the offending behavior carefully, and grieve the matter only when the conduct is egregious, persistent, and indisputably provable to the neutral observer.
· They are also disappointed in judges – societal image of judges is inflated. Causes of problems?
· In today’s disposition-oriented environment, docket pressures often motivate judges to cut off arguments, refuse relief, and be pushy.
· Sometimes judges act energetically and with good motives, but with an unfortunate disassociation with rules and consequences.
· Judges sometimes abuse their positions/influence.
· Judges sometimes have prejudices.
· Clients are unappreciative, uncooperative and enthralled with unrealistic expectations. 4 types of clients:
· “Never-in-Nellie” – who is never in and who never returns your phone calls
· “The Great Houdini” – who is reachable by telephone but never appears for depositions, contract signings, court dates, etc.
· “Mal Content” – who disagrees with everything you do and is never pleased
· “Double-Dealing-Debbie” – who generates second opinions herself and always second guesses you.
· Partners and employers are often exploitative
· The adversary system produces constant stress, injustice and oppression. 
· There is no time for the lawyer’s own concerns – not for hobbies, not even for errands.
· Public perceptions of lawyers.
· Law school provides an idealized view of the profession – the lawyers are often surprised about the depth and persistence of their practice deficiencies.
· Solutions:
· Before taking any job, learn as much about the job as possible, including what the lawyers really do on a daily basis.
· Do what you really want to do.
· Don’t forsake a chosen path at the first sign of boredom or conflict, because those are unavoidable in any legal career.
· Persistent conviction that one’s work is not satisfying may be a sign to find a new career.
· Timekeeping pressures increase stress.
· Lawyers often take business losses (trials, deals, etc) personally.
· Ways to overcome this?
· Good time management
· Stress management
· Business management
· Effective dealings with other lawyers, and with the people on your side
· Finding a position that fits your life and personality
· Avoiding dysfunctional dependencies
· Recognizing what the problems are
· PROFESSIONALISM/ETHICAL PRACTICE – REPEATABLE METHADOLOGIES (PROCEDURES)
· Professionalism is measured by conduct – behavior is key – competence, courtesy, civility and ethical practice.
· Repeatable Methodologies – a professional doesn’t make things up as he goes – the professional follows the known, workable method.
· “How to Apologize” – use the word sorry, tell them you’re sorry again, don’t bother giving a lame excuse, take full responsibility, tell them how you’re going to fix it, and make a “firm resolve to sin no more”
· CIVIL LITIGATION AND TRIAL
· Forum Selection Strategies – STRATEGY CHOICE - factors to consider:
· Where the law is more favorable, procedural and substantive;
· Complexity/ Expense of Procedures;
· Where the jury is more favorable on your side on liability or damages;
· Note: certain places have a reputation as plaintiff’s havens (like East Texas)
· Where the judge may be more favorably inclined (on liability and damages);
· The likelihood and cost of holding the chosen venue;
· The ability of the opposition to challenge the venue;
· Convenience, travel expenses, familiarity, need for local counsel, etc.
· i.e. handling a case in a distant forum may require local counsel, which may be impractical based on the size of the case
· Note: Attorneys will not use these factors as reasons when arguing to the court – they use procedural tools (SMJ, PJ, Venue, Forum Non Conveniens, etc)
· Pleadings
· Rules that require pleading a CAUSE OF ACTION, like Texas, require more than the standard for pleading a CLAIM, in federal court. For a CAUSE OF ACTION, each element of the cause of action must be addressed.
· Texas = Petition, Federal = Complaint
· Texas = Special Exception, Federal = Motion to Dismiss
· Steps to take before filing Petition:
· Write a demand letter to the opponent that invites response.
· Thoroughly cross-examine the client and verify information.
· Undertake at least minimal legal research. Check multiple sources, and consider the source you are relying upon.
· Promptly undertake discovery and react to information revealing inaccuracy of allegations/denials.
· Employ an expert if available.
· Higher an experienced co-counsel if needed (if in an unfamiliar jurisdiction, etc)
· Structure of Petition:
· Facts in separate section from cause of action – avoids the need to particularize which facts relate to which cause of action, which helps avoid a variance (when Plaintiff pleads one things and proves another).
· Specificity – Texas law requires pleading with specificity, such that “fair notice” of factual theories is given.
· Affirmative Pleading (i.e. affirmative defenses) – list all possible – this eliminates the need for later amendment.
· Discovery 
· “Thorough and painstaking discovery and preparation is the keynote of success.”
· Should do an internal investigation FIRST to determine what facts are needed and in what form these facts must be in to be admissible. Be sure to preserve evidence.
· NEXT, begin to seek discovery on the other party.
· Interviewing:
· Different from an in-court examination – not done to prove facts, but instead to find them out (discover the unknown)
· Use the funnel sequence:
· Start with open-ended questions – “What happened?”
· Squeezing – exhausting the narrative potential of the deponent – “Have you told me everything?”
· Last - specific Questions 
· Oral Depositions (of party or witness)
· Deposition = Questions asked of a witness (party or non-party to the suit) before trial, answered under oath, in the presence of a court reporter, with opposing parties present. Is set up by written notice to the party being deposed and by the issuance of a subpoena for non-party witnesses.
· PRE-DEPOSITION: identify the subject areas that you want to cover, but avoid specific questions (b/c if you don’t know where the story will go)
· Most effective means for obtaining useful information because the examiner may ask follow-up questions.
· Four main parts:
· For possibility of impeachment at trial (explain purpose, etc).
· Gain information regarding the person’s background.
· Includes employment history, family, education and skills
· Gain perspective on liability producing events (“tell me how this happened”)
· Discuss damages.
· Checklist for Taking Plaintiff’s Deposition – Ask…
· If they understand the nature/importance/proceedings of the deposition;
· Name, SSN, Date of Birth, any previous name;
· General life history of the witness;
· Marital history and how many children;
· Description of accident (funnel sequence);
· Names/addresses of witnesses;
· Names/addresses of all doctors and have a medical authorization form signed;
· History with similar claims (i.e. if personal injury case, then with other personal injury cases);
· Work history, before and after accident;
· If injury case – definitely determine what injuries occurred, what impact this has had on bodily functions, etc;
· Veteran status;
· Criminal history;
· Drivers license, traffic history;
· “Is there any other relevant fact that you have not shared?”
· Subpoena Duces Tecum (production from nonparties)
· Used to compel witness to produce documents at the deposition.
· Note: Amended FRCP 45 – now allows this to be used to get third-party documents without a deposition.
· Written Interrogatories (to parties)
· Are written questions directed by one party to another, to be answered under oath. Can send successive sets.
· Most efficient way to learn:
· Who knows the facts supporting the claims/defenses;
· What documents exist pertaining to above;
· The when and where of above;
· The areas meriting deposition discovery; and
· General background details.
· Four things to remember about interrogatories:
· There is no way to get a follow-up answer. If you need a follow-up, use a deposition.
· Expect the answer to be “more of less”.
· Don’t ask questions for which you already know the answer… serve a request for admissions instead.
· Keep interrogatories simple.
· Requests for Admission (to parties)
· Party may be requested to admit or deny factual propositions submitted to her.
· Useful for eliminating issues about which there is no dispute.
· Note: 1 fact per question.
· Request for Production/Inspection
· Basic method of obtaining discovery of documents and other tangible things from other parties.
· A party sends a written request listing the docs, tangible items, or realty that they wish to photograph, copy or inspect.
· Motions for Physical or Mental Examinations
· Court may order the physical or mental examination of a person whose condition is in controversy on showing of good cause.
· Note: A person who is the target of discovery that thinks the requests are not allowed by the rules may object and obtain a court ruling on the issue.
· FRCP 26 – Required Disclosures (“Self-Initiated Disclosures”)
· ARE AUTOMATICALLY IMPOSED, WITHOUT NEED FOR REQUEST.
· Includes:
· Disclosures identifying persons with pertinent knowledge and sources of documents;
· Disclosure of Expert Testimony; and
· Pretrial disclosures of witnesses and exhibits.
· Strategies for Discovery Planning:
· “Waves”
· 1st wave – usually has purpose of identifying documents, witnesses or business entities – USUALLY INTERROGATORIES
· Note: If the Court requires a disclosure process, this may substitute for most of the 1st wave.
· 2nd wave – usually Requests for Production (of documents)
· 3rd wave – Depositions of witnesses or parties
· Finally – Requests for Admissions to eliminate issues that the discovery process has shown to be undisputed and to authenticate documents to be introduced at trial.
· Should fit discovery to the case – cost considerations should affect and limit discovery in most suits. Scope should be “reasonably calculated to lead to admissible evidence”.
· How to prepare your own witness to be deposed:
· Explain purpose of taking deposition;
· Anticipate areas of questions and discuss prospective answers;
· Explain how questions are asked;
· Give specific advice on deposition procedure – how to act, format, etc.
· Be explicit in advising the client to tell the truth.
· Methods for opposing discovery:
· Objections
· Motions for Protective Orders – if good cause is shown, the court may protect the movant from harassment, embarrassment, oppression, or undue burden or expense, by making a protective order limiting discovery.
· How to Argue a Motion:
· Stand when you address the judge/jury or make objections, sit when you examine witnesses.
· Give the legal standard.
· Give evidence that applies to standard.
· Don’t use formal language, and don’t read from anything – “like you’re discussing the issue with an intelligent lawyer”.
· Expect to be interrupted and answer the judge’s questions.
· Voir Dire
· Actual Purpose: To obtain information upon which to base peremptory challenges and challenges for cause.
· A series of Supreme Court decisions hold that it is illegal to base peremptory challenges on race or gender. Other categories based on generalizations, such as age, income, job status, profession, social class, remain as proper considerations.
· Actual Uses:
· Emphasizing favorable law/facts (conditioning the jury to accept your proof),
· Inoculation against unfavorable facts/law (introduce to determine if the jurors would have a prejudice against them),
· Obtaining commitments, personalizing the client (i.e. for a company, giving the jury a person to associate with the company)
· Beginning to argue the case (by stating the facts you give in a manner that helps you),
· Building rapport (use humor, analogies, folksy mannerisms, show concern for their function and comfort),
· Steal the adversary’s thunder (by stating what the opponent will likely do and discredit his case),
· Guiding the conduct of jurors in deliberations (like as in nominating a foreperson, etc),
· Increasing/Decreasing the Impact of Concerns that are Outside the Evidence (i.e. like insurance in a personal injury case – but may be ethically questionable).
· Using members of the panel as “witnesses”
· DISQUALIFYING JURORS – first make the decision to remove a person, then follow lines of questioning designed to disqualify that individual as a consequence. How:
· Ask about the ground of disqualification that makes disqualifying the person seem reasonable and attractive.
· Elicit the response.
· If the juror wavers, force a decision.
· Clinch the response – “Your answers won’t change, will they?”.
· Opening Statement
· Purpose: show (a) what proof will be offered, (b) how it correlates together, and (c) how it fits with the legal issues.
· Tactics:
· Use clear, direct and positive language.
· Preview the evidence so jurors see how it fits with legal theory.
· Make the jurors interested in the case.
· Avoid overstating.
· Important to establish a theme – this works because the jury’s reasoning is deductive, not inductive – they start with a hypothesis and seek support from the evidence
· Direct Examination
· Problems:
· You have called the witness – Jury expects you to prove something
· Witness is not usually a good storyteller, but that’s what it takes.
· Witness is often frightened, and the jury does not understand it.
· Rules of evidence limit assistance you can give the witness.
· Jury often has trouble following direct examination – not used to receiving large, detailed amounts of information at once.
· “Lawyerly” words may be hard to understand by the witness and the jury.
· Solutions:
· From a narrative witness:
· Ask the witnesses name;
· Ask a short question to show the witness’ connection with the case;
· Establish witness’ background;
· Pick out a logical starting point and proceed through the event chronologically;
· Carry witness through the story, not permitting rambling, etc,
· Let witness and jury know when you switch subjects (SIGN POSTING);
· Let jury and witness know when you are asking a purely formal question (i.e. like when laying a predicate for evidence);
· Pay attention to your witness’ testimony and not the objections of your opponent.
· Drawing the story from a witness who is not a good storyteller: 
· Use leading questions judiciously – many jurisdictions allow for leading questions under a variety of conditions, like background information or witnesses who have difficulty relating events (i.e. like kids).
· Note: leading question = question that suggests an answer.
· Use down-to-earth language.
· Prepare the witness.
· Make the witness feel comfortable.
· Make the witnesses story vivid (“show the movie”) – develop symbolic detail; offer physical evidence, etc.
· Cross Examination – “Ten Commandments”
· Be brief – never make more than three points.
· Use plain words, so the jury will understand them.
· Use only leading questions.
· Be prepared.
· Listen to the answer – witness may say something you didn’t already know.
· Don’t quarrel with the witness.
· Avoid repetition – the more jurors hear something, the more they believe it.
· Disallow witness explanation.
· Limit questioning – avoid accidently “asking one question too many”.
· Save attacks on credibility for summation.
· Introducing Evidence
· Introducing a Document/Photograph: Have the exhibit marked by the court reporter  have witness identify it and lay the predicate for admissibility  tender evidence to the opposing counsel  “Your Honor, I offer Plaintiff’s Exhibit No. 1 into evidence…”  If opponent objects, be ready to make argument to support it  be sure exhibit it formally received by judge  ask to have exhibit passed by the bailiff to the jury and ask the witness to explain it
· Introducing a Business Record: “Do you have actual care, custody and control of the business records?”  “At my request, did you bring records that have been marked as X?”  “Were the entries in X originally made at or about the time of the events they record?”  “Were the entries made by, or transmitted by, someone who had personal knowledge of the events?
· Introducing a Prior Inconsistent Statement: Establish firmly the witness’ current story and limit grounds of retreat  without introducing the statement directly, emphasize its importance  tell the witness he contradicted his present sworn statement in his earlier statement  offer the contradictory statement and provide to opposing counsel  move on to something else – don’t ask the witness to explain
· Getting the court to take judicial notice: make the request  furnish the court the “required information”  have court acknowledge on the record that it is taking judicial notice of the fact
· Expert Testimony: establish background of the witness  witness may answer: (a) hypothetical question based on facts in the case, (b) question based on his own examination of objects involved or (c) questions based on facts known to him
· Some Types of Objections
· Hearsay – “Witness cannot testify to what someone else has told him.”
· Relevance – “Not relevant or has nothing to do with the case.”
· Procedural – Leading Questions, etc.
· Closing Argument
· Should communicate rational analysis of evidence in light of the Law. Three functions:
· Argument should help the jury understand the court’s charge.
· Should use argument to select, arrange and interpret those portions of the evidence relevant to their theories.
· Should guide the jury in judging the credibility of witnesses.
· Structure of Closing Arguments
· Plaintiff’s Opening Argument:
· Introduction – thank the jurors and set the stage
· Explain and emphasize legal considerations in the jury charge
· Take special interrogatories one by one –
· Translate into simple terms,
· Marshal the evidence toward the conclusion you wish the jury to reach,
· Tell the jury the finding you believe it should make.
· Make a short, unemotional closing.
· Defendant’s Argument
· Introduction
· Briefly answer the Plaintiff’s argument
· “Now I want to get down to what this lawsuit is really about…”
· Go over the instructions and special questions, the way you think they should be answered
· Give the jury the emotional basis for holding for you
· Tell jury your opponent has last word, and you can’t answer
· Plaintiff’s Closing Argument
· Go over the issues again, more briefly, marshaling important evidence
· Hit hardest on the fundamental issue in the case
· Give the jury the emotional basis for holding in the plaintiff’s favor
· When using an emotional or social policy argument may be appropriate:
· It can legitimately give the jury the determination to ignore prejudicial distractions, which cannot be removed by logic.
· May properly remind the jury to take both sides of the case seriously.
· It can assist the jury in setting community and social standards by which to resolve questions of degree at the heart of every case.
· Summary Judgments
· Movant has the burden of eliminating all “genuine issues of material fact”.
· Note: may be brought by the movant as a discovery tactic.
· Strategy:
· By the Movant: keep briefing short, keeping everything simple and clear-cut, and present that nothing is a fact issue. Time to grab the judge’s attention is short – usually first 30 seconds crucial. Should get to the point quickly.
· By opposing party: create an appearance of greater complexity than really exists so court will deny rather than make an effort to understand the documents. 
· Settlement of Litigation
· 90% of all civil lawsuits are settled before trial.
· REMEMBER, a settlement agreement is a contract.
· Possible reasons for decline in number of jury trials: pre-trial expense and delay, arbitration, mediation, anticipated difficulty in predicting trial outcome, substantive law changes, procedural law changes, case management, fewer lawyers with trial skills.
· Criminal Trial/Litigation
· REMEMBER: BURDEN OF PROOF IS “BEYOND A REASOANBLE DOUBT” and reading the statute is crucial – this determines what each of the elements are that must be proved
· Initial Events:
· Arrest
· Response Time – doesn’t really matter; after a few minutes, they’ve probably gotten away
· Arrest must usually be made with a warrant, unless the offense is committed in the presence or view of a peace officer.
· Police Report
· Warnings/Waiver
· Miranda Rights – If the accused makes confession type statement during custody, it may not be admissible unless Miranda warnings are properly given
· Lineup
· Magistrate’s Warning
· Investigation:
· “Rap Sheet” – list of prior arrests, convictions, etc.
· Correlation of Offense Reports – check to see if there is probable cause
· Identification
· Lineup Waiver of Counsel
· Lineup Report
· Danger of Misidentification – the lineup maximizes the chance of misidentification, because whether the “chosen” person actually committed the crime, he already fits the description
· Possible ways to attack an identification:
· Witness is of a class of persons jurors will believe are unable to identify a criminal reliably (due to age, mental condition, etc)
· Conditions were not conducive to accurate identification
· Defendant belongs to a class of persons that the jury will believe are difficult for the witness to identify
· Discrepancies in identifications
· Extent of Investigation
· Remember 5th Amendment – the accused has a right not to confess – this means that even if the crime occurred, even if the defendant is actually guilty, information known only to the defendant is irrelevant in establishing any element of the offense.
· Because of this, prosecution and defense have different ethical/legal duties:
· If defense lawyer discloses confidential information that would help the other side, disclosure is a violation.
· If the prosecutor possesses confidential information that would help the other side, disclosure is usually required.
· Search & Seizure
· Search Warrant – “order by the court, commanding the officer to go search”
· Criminal cases depend on evidence obtained from a search.
· Search may be conducted pursuant to a warrant or without one (ex. search incident to arrest).
· Warrant must be accompanied by an Affidavit showing “probable cause”.
· Two elements of probable cause:
· The Informant’s “Basis of Knowledge” – The affidavit must factually explain how the informant allegedly knew the facts making it probable that the targeted person committed a crime. (i.e. a statement that the informant “saw” the contraband and evidence); AND
· The Reasons for Credibility – The affidavit must also factually explain why the officers had reason to believe the informant (i.e. “the informant’s having given accurate information about similar offenses multiple times in the past”)
· Affidavit must also comply with applicable state/federal statute (ex. must describe the particular premises to be searched, particular offense, particular items to be seized, etc)
· Constitution prohibits “unreasonable” searches and seizures - if illegally obtained, generally inadmissible in court.
· This is why the Prosecution must prepare documents/obtain evidence carefully and why the Defense will seek suppression of evidence.
· Fingerprinting, Surveillance Videos, Investigation, etc. – don’t happen as often as it may appear on TV, and can be very costly
· Purpose of surveillance – to corroborate evidence
· Eyewitness evidence:
· Essential to proof in most kinds of cases, and jurors expect it
· BUT, eyewitness errors are the largest factor in wrongful convictions
· Charging Process
· Defense Attorney not really involved yet usually
· Screening Report Form – done by Prosecutor at the Police Station
· Complaint -
· Def = Affidavit made before the magistrate/county attorney that charges the commission of an offense.
· Must contain:
· Name of the accused (or reasonably definite description)
· Show that the accused committed an offense against the laws of the state (either directly or that the affiant has good reason to believe)
· State time and place of commission
· Signed by affiant
· Information – a written statement filed and presented on behalf of the State by the prosecutor, charging the defendant with an offense which may by law be prosecuted
· Commitment – 
· Commitment is an order signed by a magistrate directing a sheriff to receive and place in jail the person who has already been arrested.
· Indictment
· Written by the grand jury, that must be organized before the crime occurred. Words of the indictment come from the police report and the applicable statute.
· Purpose: Give the defendant notice of the crime he is being charged with; tell the jury what the elements of the alleged offense are and what facts match those elements.
· Must show:
· Should begin: “In the name and by the authority of X state”
· Must appear that the indictment was presented in the district court of the county where the grand jury is in session.
· Venue/Jurisdiction -  “act of grand jury in proper county”
· Must give the name of the accused, or reasonably accurate description of him
· Must show date of alleged offense – “on or about X date” (dated before the indictment, but not before the statute of limitation)
· Must show the Charge – details/alleged offense in plain words
· Must conclude with “against the peace and dignity of the State”
· Signature – in TX, signed by presiding person of grand jury; Federal, signed by US Attorney
· Brief How-To:
· Include all statutory elements
· Do not over-describe
· Use multiple counts charging the offense multiple ways, if they are provable.
· Don’t need to specify “lesser included offenses” – are implied with the charge
· Don’t include suplusage that is not part of the statute.
· May combine charges for separate offenses, or have an indictment for each one. The accused is more likely to be found guilty when multiple crimes are tried together.
· What happens if there is a typo?
· You must prove everything in the indictment – so the prosecutor should be careful how specifically the indictment is written
· This causes Variance  instructed verdict of not guilty
· From the defense’s perspective:
· If required element is missing, file motion to dismiss.
· If item is wrong and cannot be proved, say nothing until trial.
· How would you advise the accused as a defense attorney?
· Advise them to fully utilize 5th Amendment rights – remember, everything said will be used against them
· Preliminary Hearing
· Must have an initial hearing within 24 hours of arrest (Gernstein v. Pugh)
· At this hearing, the prosecution is just trying to show that the defendant is guilty of the crime and no more – this is not a full blown trial
· Why do we do this?
· Due Process – Deprivation of Liberty
· To try to get a statement from the accused quickly after the offense occurs
· Grand Jury Hearing
· Purpose: to give assurance that each of the elements of the crime are provable (with probable cause standard)
· Who may be present:
· While the grand jury is conducting proceedings: grand jurors, bailiffs, the attorney representing the state, witnesses (while being examined), interpreters (if necessary) and a stenographer or other person operating an electronic recording device.
· While the grand jury is deliberating: only grand jurors.
· After all testimony is given, vote is taken as to the presentment of an indictment. In TX, 9 grand jurors necessary for indictment.
· Bail
· Purposes: to assure the defendant will appear for trial; also consider community safety
· Rules for affixing bond:
· Should be sufficiently high to give reasonable assurance that the undertaking will be complied with.
· Not to be used as oppression.
· Nature of offense and circumstances should be considered.
· Should consider ability to make bail.
· Should consider the future safety of the victim and the community.
· Retaining Counsel
· Often a relative of the accused may hire the attorney, but remember, the CLIENT IS THE DEFENDANT, NOT NECESSARILY THE PERSON PAYING
· Attorney usually has very little details before he takes it
· Arraignment Hearing
· Purpose: fix the offender’s identity and (for the Prosecutor) to get a plea bargain
· Note: plea bargaining will continue up until jury verdict
· Court Appointed Counsel
· Court should appoint when the Defendant is indigent or the interests of justice require representation… Court will appoint one or more practicing attorneys to defend him.
· Discovery – very different than in civil cases… much more restrictive
· Most statutes provide for discovery of physical evidence, criminal records of the defendant, statements by the defendant, and DNA analysis.
· Depositions are usually only possible by court order and are very rare.
· Alternative – attorneys may seek preliminary hearings (even when not really justified by probable cause) in hope that an evidentiary hearing will be required that will allow examination of live witnesses.
· Interrogatories and admissions usually not provided for by statute.
· Circumstances where one part must provide notice to the other –
· Like intended offers of evidence of parallel criminal conduct in separate cases, material that implies innocence of the defendant or hurts credibility of witnesses (Prosecution  Defense)
· If this isn’t given voluntarily, Motion for Discovery may be made by Defense tracking each part of the statute that defines discoverable information and obtaining a court order on each request.
· Use of alibi or insanity as a defense (Defense  Prosecution)
· Actual Trial
· Cause of Action: more specific than in a civil action because based on statutes
· Very similar to civil trial (i.e. multiple settings of cases, same process) – most jurisdictions provide for opening statements, evidence and jury arguments… differences are in the details
· Remember, in criminal cases, the defendant has the right to a jury.
· A waiver of trial by jury (by the defendant) must be in writing and must be approved in writing by the judge – if not in writing, plea is invalid.
· Voir Dire Examination and Jury Selection
· General Format:
· Introduction
· Purpose and Intent of Law
· Burden of Proof
· Defendant and Witnesses Testifying
· The Charge
· Voir Dire Discussion of Burden of Proof
· Defense:
· Usually devotes a major part of the voir dire and argument of the subject of the burden of proof required.
· Should emphasize the presumption of innocence, reasonable doubt, elements of any defenses, the defendant’s right not to testify, and any possible prejudgments the jury may have (about crimes), any circumstances of the alleged offense. Should be sure to personalize the defendant.
· Prosecutor:
· Prosecutor usually tells juries that they welcome the burden of proof, intend to meet it, and that the burden only applies to the elements of defense, and note the distinction between beyond “all” doubt and beyond “reasonable doubt”
· Who would you select on your jury?
· Decisive v. Indecisive
· Indecisive = more acquittal prone
· Low v. High Trust in Institutions
· High Trust = more likely to convict
· Social Class/Stake in Society
· Higher class/stake = more likely to convict
· Intelligence/Education
· Higher education = more likely to convict
· Crucial conflict is usually between identification of suspect (in line up, etc) v. alibi
· Prosecution has the burden of proving that the identification was accurate
· Defense has the burden of proving that the alibi was actually “real”
· Court’s Charge
· General – “Are they guilty or not?”
· Structure: elements of offense  definitions, principles  “application paragraph”  defenses, if any  “last page instructions” (general closing instructions)
· Definition paragraph:
· Must include all elements of the offense, for each of the alternative methods of charging them.
· All terms in the elements that have legal definitions must be defined by them – with definitions pulled from the statute
· DO NOT include anything not in the indictment.
· Application paragraph:
· Be sure to include all elements contains in the indictment.
· Tell the jury to find the Defendant guilty if all elements are found beyond a reasonable doubt.
· Put together law with facts.
· Charge is based on applicable statutes, not creative, and is usually a pre-printed form, with details filled in by the judge
· Defense usually makes objections of the charge – purpose is to record objections for any possible appeal
· Sentencing
· Federal uses guideline sentencing, TX uses open-ended sentencing
· Guideline sentencing – jurisdictions provide guidelines that depend on discrete factual findings and provide for the calculation of a specific sentence/range of sentences from these guidelines. Are not mandatory, but are advisory guidelines.
· Post-Trial Motions
· Standard for Judgment of Acquittal – there must be no reasonable way that a jury, properly applying the law, could have reached a verdict of guilty.
· Standard for New Trial – highly discretionary, and can be granted for reasons having to do with the process or result – trial errors, misconduct, newly discovered evidence, and other causes that interfered with substantial rights of the defendant.
· Case Evaluation and Acceptance
· Weigh ABILITY TO PROVE LIABILITY, DAMAGES AND LIQUIDITY, and EFFORT AND COST
· Cases to not take: where you are the 2nd/3rd lawyer; “hurt feelings” cases, landlord/tenant cases (very messy); divorce cases with little assets, criminal cases without large retainer fee, slip/fall cases with minor damages, bankruptcies unless paid in full first, where the client uses your office for their personal business, cases without merit, cases that “must settle right away to avoid publicity”
· Competencies of Real Estate Practice
· Real Estate practice revolves around DOCUMENTS, which depend on PLANNING, NEGOTIATION and FACT-GATHERING.
· Fact gathering = “due diligence”  assembling/ investigating documents/facts to ensure for your client that things are as they appear to be or to prove this to the other party.
· Purchase Agreement
· Is the blueprint for the rest of the transaction.
· Three Core Documents
· Promissory Note = the BORROWER’S PROMISE TO PAY THE LOAN BACK to the lender.
· Above all, the lender’s interest is in the timely payment of the loan. 
· In the event of default:
· “Acceleration” of the Note – the Lender usually provides a means to make the entire amount of the note due in the event of default. Note is written so the Lender can recover everything in one collection attempt – more efficient than multiple suits.
· Deed = instrument by which the SELLER TRANSFERS LEGAL TITLE TO THE BUYER.
· Important to double check the property description to make sure it is right.
· Must include EACH ENCUMBRANCE as an exception to title.
· Why?  You can’t convey more than you own. If you leave out the encumbrances, you are warranting that you own a part you really can’t convey to the grantee.
· 3 Basic Types of Deed
· General Warranty Deed – Grantor warrants against any/ all problems.
· Special Warranty Deed – Grantor warrants only against defects created by the Grantor.
· Quitclaim – Contains no warranty at all.
· Other Possible Instruments:
· Release – Used to transfer back to the fee owner a subsidiary interest (like “Release of Lien”)
· Conveyance Without Warranty
· Mortgage/Deed of Trust = BUYER TRANSFERS A PARTIAL INSTEREST IN THE TITLE (security interest) for the benefit of the Lender.
· States East of the Mississippi – “straight mortgage” is usually used.
· Buyer transfers a security interest directly to the lender  if note is not paid, lender can foreclose on security interest and have the property sold, usually by court proceeding.
· States West of the Mississippi – “Deed of Trust” is usually used.
· Transfers the security interest to a trustee, who acts as agent of lender  in event of default, trustee can sell property without any court proceeding
· What does the lender want the mortgage document to do?
· LENDER WANTS TO BE MADE WHOLE, OBTAIN THE BENEFIT OF HIS CONTRACTUAL BARGAIN  Deed of Trust reflects this concern.
· Must be a valid security interest – it must satisfy the Statute of Frauds, including an adequate property description and signed by the borrower.
· Wants to avoid any possibilities that the borrower might accidently be released from the terms of the loan or that default without immediate foreclosure might be a waiver and avoid potential usury violations.
· Wants to be sure the property cannot be lost to another foreclosure or be destroyed by catastrophe  will likely include provisions that the buyer obtain hazard insurance, remove any other liens, preserve structures placed on the property, allow for right of reasonable entry on the property for inspection, provide for award to be first paid to lender if property is condemned, etc.
· Should contain a valid, specific location, to which required notices (of default) to the borrower. It should also provide for remedies, acceleration, the content of notices, and the foreclosure process  THIS GIVES THE BORROWER NOTICE.
· Provides rights to the borrower – when the loan is paid, the lender will provide  a release to the borrower; creates borrower’s right to reinstate – provides right to cure after default.
· If foreclosure does not cover the entire indebtedness, the amount unpaid may be obtained through a deficiency judgment.
· Other Documents
· Most transactions also require a SURVEY – an inspection/drawing of the land provided by a surveyor or engineer.
· “Golden Rule” of Real Estate – “The Lender has the Gold, and the Lender Therefore Rules.”
· It’s important to remember that the instruments are usually drafted by the lender/mortgage holder. They are the party that needs security – they are parting with a large sum of money that will be put in the hands of a relative stranger. BUT, the buyer/borrower does not have to borrow from this lender, so the document must be relatively in sync with industry practices.
· Curing Title
· Curing title = process of clearing up defects found in title that must be addressed before closing.
· Methods of Curing Title:
· Obtain a quitclaim for outstanding interests. This will perform the necessary function even if interest is of doubtful existence.
· Obtain a boundary agreement – a written understanding between adjoining property owners about where the boundary is located.
· Affidavits.
· Persuade the title company to delete an exception for an interest that the buyer can prove does not exist.
· More on Mortgage Foreclosure
· A certain percentage of mortgage borrowers default in any market, so real estate lawyers therefore must understand not only how to prepare/analyze a mortgage, but also how foreclosure works.
· Steps leading up to foreclosure:
· Notice of Default and of Acceleration
· Written Request to Act on Default
· Get an appropriate authorization from your default – it should indicate that your client has determined that the note is in default and your client has done nothing that would excuse the failure of payment, and it should specifically request sale of the property.
· Notice of Sale
· Under TX state law, this notice, with an affidavit, must be sent at least 21 days in advance of the sale.
· Should usually exclude the day of notice and the day of sale from the 21 day calculation. 
· Notice, with an affidavit, must be sent registered mail to all obligors shown on the lender’s records, and should describe the note, default, parties, and time, date and place of sale.
· The sale must be held on the 1st Tuesday of any given month at the courthouse door.
· The Sale Itself – Steps
· Counsel your client as to what is going to happen.
· Appear at the courthouse between the appointed hours.
· Read the notice and affidavit orally.
· Ask for bids, like an auctioneer.
· Don’t take a personal check – allow a high bidder a reasonable time to get reasonably secure paper. Check should be made out to you as “substitute trustee”.
· Odds are client will enter the bid. This ok, but their bid must be reasonable.
· Apply proceeds first to expenses of the sale, principal or interest, and last, to the debtor (through your client’s trust account).
· Have the entire process adequately viewed by respectable witnesses.
· Give the purchaser a Deed.
· Sale of Mortgaged Property
· Assumption of the indebtedness?
· Unless the new buyer assumes the mortgage, the seller still remains liable on the note. 
· The seller may prefer to have the new buyer “ASSUME” THE MORTGAGE, and to have the new buyer become liable either to the first buyer or to the lender for the note indebtedness.
· Another arrangement, which does not involve personal liability for the new buyer, is for the buyer to take the property SUBJECT TO THE MORTGAGE.
· Wraparound Mortgage
· What is it?
· The Buyer executes another note and mortgage, agreeing to pay the seller a higher interest rate than the existing loan, but not as high as the market rate. The seller then pays off the original mortgage. The two mortgages overlap, and the new mortgage is said to “wraparound” the old one.
· Used in times of rising interest rates.
· Possible problem if the seller receives payments from the buyer but doesn’t pay off the old note. Solutions:
· Have seller make payment on the old note, evidence payment to buyer, then the buyer sends payment to seller.
· Use an escrow agreement with a financial institution that automatically makes payments each month.
· Have the deed and note of wraparound provide for buyer’s ability to pay the old mortgage upon seller’s failure to do so, with possible penalties against the seller.
· Commercial Real Estate Leasing
· Types of transactions that fit this general pattern: real estate lending, large personalty sales, sales of securities, sales of corporations or businesses, interstate and international sales, etc.
· Types of Rent Provisions
· Fixed/Gross
· “Triple-Net” Lease
· Landlord turns over the bare premises to the tenant, who pays all ongoing expenses (taxes, insurance, maintenance) in addition to rent.
· Why is this useful? Easier for the landlord; May be cheaper for the Tenant because they are able to manage expenses better/cheaper.
· Escalator
· Begin with a fixed rent and then provide for an increase in later years (ex. rent increases 5% each year or change based on indexes tied to the economy, so rent may increase or decrease in a given year).
· Percentage Rental
· Agrees that the rent will depend upon the tenant’s gross income… used in things like shopping centers.
· Comparison to Residential Leases
· Similar, but more sophisticated.
· Premises will be more extensively described, with terms governing everything from elevators to parking. Rent clause is more likely to not be fixed/gross.
· Landlord in commercial lease will often want a consent-to-assignment-or-sublease-clause, with the tenant preferring no such provision.
· Purchase and Sale of an Improved Income Producing Property
· Remember, you’re contracting to buy land and the business.
· Unimproved property – purchaser typically buys for a specifically contemplated land use or development, or to hold for future appreciation in value.
· Improved property – Purchaser is acquiring to buy land and other assets – buildings, tangible personal property, leases, trade names, contract rights, stream of income, appreciation, etc. Also assuming liabilities – mortgages, service contracts, leases, operational claims, ongoing operational expenses.
· 3 step approach to assuring satisfaction of the parties expectations:
· Initial verification of a given set of facts/circumstances
· Dealing with subsequent changes in those facts or circumstances during the contract period
· Final verification at closing
· Issues in the Transaction
· Parties
· Identity
· Identity of parties must be clear in the agreement.
· If a corporation, LLC, etc, must delineate the type of entity involved and jurisdiction of its formation.
· Foreign corporation – IRS imposes withholding requirements in connection with most sales of US real estate by foreign persons. This may apply to sales of capital that are not real estate.
· Authority
· If either party is not a natural person, authority of the signatory needs to be determined.
· If the seller is a trustee, the authority to act must be examined. Not as much of a concern if buyer is a trustee.
· Assignment
· General contract law provides that contract rights are assignable unless doing so is against public policy or will materially change what has been contracted to.
· Seller may wish to restrict the right to assign, purchaser will want this right to be flexible for maximum flexibility in structuring the transaction.
· If performance of obligations is assigned, the original assignor may remain liable for the performance of those obligations. The assignor may be released only if circumstances infer that a release was intended or the other party to the contract consents.
· Assuring the Status of Title to the Land
· The agreement should provide for delivery of a commitment for title insurance within a reasonable time period following execution.
· After delivery of the title commitment and the survey, there must be a reasonable period during which those can be examined to be sure the title is satisfactory.
· Agreement should be reached to deal with the possibility of changes in status of title to land during the period between the execution of the initial agreement and closing.
· After approval, provision should be made for delivery for an owner’s policy of title insurance at closing which reflects the exceptions only those matters approved during the examination period.
· Permanent Improvements
· Description should describe as clearly as possible the improvements being purchased, including possibly square footage, exact status of improvements. Condition of the improvements being purchased is often the most negotiated point of the agreement.
· Relevant factors include the age of the improvements, whether they were constructed by the seller, and the extent and ability of the purchaser to make inspections.
· Representation and warranty should be obtained from the seller as to the condition of the improvements. Other end of the spectrum is that seller may require the purchaser to take “as is.”
· Purchaser should also have the right to inspect the property and if defects are found, have the right to terminate the agreement.
· Changes in Condition of Improvements During Contract Period
· Provisions should be made in the agreement to assure that the parties are purchasing and selling what they contemplate.
· Purchase and sale agreement should specifically address who bears the risk of loss during the contract period.
· Typically the purchaser is given a termination right if such an event occurs and resulting damagers are > X amount.
· Seller should agree to continue to operate the property in the manner it has been, or in a good, prudent and businesslike manner (not defer expenses, etc) during the contract period.
· Environmental Concerns
· Hazardous waste
· Owner of land on which hazardous waste is discovered can be held liable for costs of remedial action without regard to fault  should lead to greater due diligence by the buyer before purchase  purchaser may want to seek warranty/indemnification from seller (so cost falls on sellers)
· Inspection
· Purchaser should obtain a professional inspection of the property to assure itself that there are no potential environmental problems and to afford itself of the Bona Fide Purchaser exception under CERCLA.
· Other solutions for the Purchaser:
· Contact relevant governmental agencies to see if the site is known to contain hazardous waste. 
· Have the title company search back to identify previous owners.
· Obtain a competent environmental audit, survey or report.
· Personal Property
· Description of personal property being conveyed should be listed as completely and specifically as possible.
· Representation and warranty by the seller should be obtained as to the condition of personal property, and purchaser’s right of inspection should extend to personal property.
· Purchaser should seek assurance that it is obtaining good title to the personal property (by representation and warranty)
· Contractual Rights and Obligations being purchased
· Agreement should provide terms so that the income stream of the property can be verified (where income = revenues – expenses from contractual obligations).
· Leases – 3 different “check” mechanisms should be compared:
· Agreement should provide for delivery of a final and updated RENT ROLL after the agreement is signed, and the seller should represent and warrant its accuracy.
· Seller should represent and warrant the status of all leases, including details concerning:
· Defaults
· Possession
· Requirements for additional improvements
· Renewal and expansion options
· Prepayment of rents
· Brokerage fees
· Major leases should be verified by estoppels letters obtained from tenants, specifying:
· Terms of the lease in question
· Rental payable
· Absence of any claims or defaults
· Status of rent payment and deposits
· Renewal or expansion options
· Mortgage Indebtedness
· The agreement should provide for delivery of all documents executed in connection with existing mortgage indebtedness affecting the property that will not be discharged at closing.
· Representation and warranty should be obtained from the seller stating that there are no defaults under the mortgage.
· Insurance Coverage
· Purchaser should examine existing insurance coverage compared to income stream from the property.
· Provision should be made for the continued maintenance of insurance during the contract period. 
· Other Agreements – Also consider management contracts, service contracts, brokerage agreements, etc.
· Family Law Practice
· Family Law practice requires you to be many different things to your client:
· Different types of lawyers – real estate, corporate, trust, estate planning, tax, litigator (heavy use of pleadings, motions, discovery, rules of evidence, enforcement mechanisms), etc.
· Different roles – lawyer, psychologist, coach and life counselor, etc. – may have to walk client through life decisions that are overwhelming, or prevent disastrous conduct
· May be helpful to use a systems approach – besides helping you fill in documents easier, it automates the practices, so that data once collected and put into place can be directed to fit into finished documents without the attorney’s intervention.
· Client Intake
· “Listen with your third ear” – hear what your client is actually saying, and what they are implying but won’t say.
· Take the history up front, by asking questions such as…
· Prior marriages/relationships?
· Kids from the marriage at issue?
· Have they seen any other lawyers? Any past lawyers on this case?
· Who is the spouse’s lawyer?
· Career/Education – including licenses, degrees or special skills?
· Hospitalizations, medicines, drinking\drug\sex problems?
· Recent trips – to judge spending style?
· Who is the primary caretaker of the children?
· Residence, and how long at that residence (to meet statutory jurisdiction requirements)?
· Obtaining Financial Data
· Court will usually order each part complete a Financial Data Form, which will include: monthly income, assets, monthly expenses, mortgage payments, car payments, credit cards, insurance, etc.
· Strategy in filling out form:
· Use past bank statements, bills, etc to complete.
· Estimate reasonably, but to the advantage of your client.
· Best to be able to tell the court that the form was filled out based on past numbers, but is likely to change in the next year.
· Be accurate the first time – later changes decreases credibility.
· Client Expectations
· Most clients believe the other spouse will continue to support them in the same lifestyle as before the divorce – they don’t realize there will be a drastic downward adjustment of expenses (because there are now two distinct households, with two sets of expenses, and the same income).
· Temporary Orders
· Temp. Orders maintain the two parties during the pendency of the divorce, for however long it takes. May create patterns that carry over until final Decree.
· May include:
· Injunctions about non-harassment and preservation of property similar to a Temp. Restraining Order.
· Child Support provisions
· Temporary alimony
· Custody
· Visitation
· Child Support
· Set by guidelines, by:
· Computing “NET RESOURCES” (= payor’s income – taxes – certain other deductions)
· Then, net resources x percentage (taken from table based on # of children).
· = Guideline Amount
· Note – Judge may vary the “guideline amount” by listed statutory factors
· Note: payor will try to provide a low estimate of “net resources” so that the child support payment is less.
· Custody/Conservatorship
· Litigating Custody or Conservatorship
· Scope of relevant evidence is broad – may include drug usage, violence, dishonesty, sexual misconduct, etc.  the nature of this litigation is to show that the other person is a bad person.
· Tips for handling the custody case on a shoestring:
· Get the client involved – use them as a staff person.
· Recording Proceedings - If your client can’t afford things like a court reporter during a hearing, record the proceedings with a tape recorder. Unaltered and transcribed, it may be used to impeach, like the reporter’s record.
· Interim Fees – Is crucial in low budget cases.
· When requesting an award of interim fees, argue that the fees are necessary to “level the playing field.”
· When asking, present the Judge with a document showing why, including:
· Issues involved
· Degree of difficulty of the case
· Steps anticipated in trial of the case
· Other reasons why the case deserves interim fees
· Social Worker 
· There report will include things like: nature of the environment where the child was observed, neighborhood atmosphere, possible relocation of child, how that move has affected the child and how the parent handled it, condition of the home, sleeping arrangements, toys available, interactions between parent and child, etc.
· Good idea to buddy up with them so you’re not surprised and to help your client. How –
· Ask for a sample Q&A sheet from them –can help you prepare the client.
· About five weeks before trial, ask to review their file to be sure you’re not missing any useful records.
· Discovery – Use to find out more information, but conserve time and money.
· To save time/money – offer opposing counsel your disk when you send discovery and ask if they will do likewise.
· Interrogatories – Use to cover the basics – persons with knowledge of relevant facts, experts, reasons for seeking custody, facts relied on by opposing party, health care providers, criminal background.
· Production – get copies of evidence they plan to use against your client.
· Request for Disclosure – inexpensive way to assure you know their experts, theories of the case, witnesses, etc.
· Admissions – Use to narrow issues and identify those that are contested.
· Depositions – Only depose those you must, because it can be expensive.
· Strategies with the Ad Litem
· Begin to win them over early, and remember that you can send them discovery so you’re not surprised at trial.
· If they give an adverse recommendation:
· Have judge find that the ad litem is aligned against your client.
· Maneuver the seating so the ad litem is seated with opposing counsel – creates the image that they are “ganging up”.
· If they give a favorable recommendation:
· Point out to the jury that the ad litem was appointed by the judge to ensure that the “best-interest of the child” standard is followed.
· NEVER let the ad litem sit with you.
· Use inexpensive demonstrative evidence, like: photos, videos and calendars of happenings.
· Witnesses 
· Remember not every witness has to be an expert witness – teachers, counselors, principals, daycare providers, neighbors, family members, close friends, etc, can make good witnesses.
· Check with them to find out about any patterns of drug/alcohol abuse, physical violence, money habits, employment history, relationship with kids, etc.
· Mediation – can be an inexpensive alternative to a trial and better venue for working out the emotions of the divorce.
· Judgments, Decrees and Property Settlement Agreements
· Tend to be complex – enforcement clauses, multiple sections, auxiliary clauses, etc.
· Judgments will include many details on issues including:
· Custody
· Visitation
· Should include: (1) when the possessory conservator may have access to the children, (2) when and where he must return them.
· Child support
· Property division
· Real/Personal Property:
· Texas is a community property state.
· When the decree is not specific enough, both husband and wife will remain owners of the property as tenants in common.
· For money – award in a divorce decree is not enforceable unless the sum of money was in existence at the time the decree was rendered.
· There may be tax implications based on division of property.
· Debts
· Taxes
· Enforceability (by Contempt Action)
· Enforcement mechanisms should be built into the decree. - “For a person to be held in contempt for disobeying a court decree, the decree must spell out the details of compliance in CLEAR, SPECIFIC AND UNAMBIGUOUS TERMS so that the person will READILY KNOW EXACTY WHAT DUTIES ARE IMPOSED ON HIM.”
· CONTEMPT = DISOBEDIENCE TO/DISRESPECT OF A COURT BY ACTING IN OPPOSITION TO ITS AUTHORITY  Utilized as the chief remedy to secure compliance with custody and child support orders in Decree.
· Types of Contempt
· Civil (COERCIVE) = gives the Court power to incarcerate the offending party until he complies with court order (“he holds the keys to his own jail”)
· Criminal (PUNITIVE) = is an extension of the court’s power to punish the party for some completed act which offended the dignity/authority of the Court.
· Standard Motion to Enforce
· Parts:
· Identify the provisions of the order allegedly violated and sought to be enforced
· State the manner of the respondent’s alleged noncompliance
· State the relief requested
· Have the movant sign the motion.
· In case of motion to child support
· Should include: amount owed in order, amount paid, amount in arrearage, same basic parts as above.
· Remember, a person cannot be held in contempt for failing to perform something that he is incapable of performing (like paying child support that he didn’t have enough money to pay at the time of the decree.
· In case of motion to enforce conservatorship, should include: date, place and time of each occasion of the respondent’s failure to comply with the order.
· Hearing on Motion to Enforce
· Triggers the constitutional rights of the parties – specifically, the respondent’s right to an attorney.
· If respondent fails to appear, judge cannot hold them in contempt, but may enter a default judgment against them and issue a capias for their arrest.
· A movant is not required to prove that the underlying order is enforceable – this is presumed, and the respondent must challenge it.
· To prevail in the enforcement proceeding, the movant must show:
· Jurisdiction of the court
· Existence of the order for which enforcement is sought
· Right of movant to bring motion
· Specific violations of the order
· Relief requested
· Enforcement Order
· Purpose =
· Notify the offender how he has violated the court’s order and how he can purge himself of contempt;
· Notify the sheriff so he can carry out confinement.
· Some other enforcement remedies:
· Monetary Judgment for past due child support
· Bond/Security interest  Lien
· Entry of Wage Withholding Order
· Additional Periods of Possession to make up for lost time
· Ways besides Enforcement Orders to remedy problems after the decree
· Motion to Modify Decree – must show that situation is changed
· Mediation
· In many states, mediation is becoming a required step in divorce proceedings.
· How to guide a case into mediation:
· First, assess its appropriateness.
· Positive benefits of mediation:
· Helps the parties to build an ongoing relationship.
· Litigation will be long, expensive and risky – less in mediation.
· Mediation will allow the parties to vent negative feelings and look more objectively at ways to meet interests.
· Tends to help the parties generate more options.
· Is not binding until the agreement is signed – more flexible than litigation.
· Parties are more likely to comply with an agreement that they worked out themselves, that was not decided by a judge/jury.
· When not to mediate:
· When there is a serious power imbalance.
· When one party has a claim that can be easily disposed of in court.
· When there is a compelling reason one party wants to delay resolution.
· If it’s appropriate, convince the client of mediation’s benefits.
· Next, suggest mediation to the other side (if they didn’t suggest it to you):
· Call the other attorney and refer to applicable rules that state court preferences for mediation (if needed).
· OR, ask the judge to suggest/order mediation.
· Selecting a Mediator
· Word of mouth/recommendations from others is usually the best way to find a good mediator.
· What to look for – 5 elements:
· Experience
· Reputation
· Qualifications
· Subject matter knowledge
· Personality 
· The mediator must be able to generate respect, be trusted, and build rapport with all the parties; must also be optimistic that the case will settle and adhere to published ethical standards.
· How to prepare for mediation:	
· Develop a coherent case theory.
· Focus the client on the objective.
· What are their biggest objectives? Tangible and intangible?
· What are they willing to give up to get that objective?
· What do they want their life/the relationship to look like in the future?
· Evaluate the case with the client.
· Best case scenario? Worst case?
· Help the client prepare their opening statement (them opening will personalize the client and their interests)
· Help the client during mediation:
· Keep it moving, focus on what is next.
· Help the mediator help your client by helping them understand what your client truly wants.
· Let your client talk to the mediator, so the mediator can better focus on their needs.
· Look to the mediator for timing cues – they can help you determine when the time is right to make a concession/ask for something in return.
· Educate the mediator, about relevant law or facts, if needed.
· Remember to do this tactfully, privately (if possible) and gently.
· Agreement – At the end of a successful mediation, the parties usually sign a memo evidencing the basic terms of their agreement, which is fleshed out over the coming weeks.
· Prove-Up for an Uncontested Divorce
· In TX, must wait 60 days past filing for divorce.
· Steps:
· Clerk or Judge swears in client.
· Client states name.
· “Were you married to ____________ on or about __ [insert date]_______?”
· “Have you been a domiciliary of the state of TX for 6 months and a residence of this county for 90 days immediately proceeding the filing of this petition for divorce?”
· “Did you separate and cease to live as husband and wife with _________ on or about ______[insert date here]______?”
· “Has the marriage become insupportable b/c of the discord of conflict of personalities between you and your spouse that destroys the legitimate end to the marriage relationship?”
· “Is there any reasonable expectation of reconciliation?”
· “Are there any children either born to or adopted by or expected now of the marriage under the age of 18?”
· “Have you and your spouse entered into a written agreement regarding the conservatorship, child support, and visitation rights regarding these children?”
· “Have you and your spouse entered into a written agreement regarding the division of your assets and liabilities, both community and separate? Is this, Exhibit 1, that document?”
· “Are you requesting that the court restore your former name to ____________?”
· “If the court has no further questions for you, are you asking this court to grant you a divorce at this time?”
· Basic Tax Concepts for Family Lawyers
· TX is a COMMUNITY PROPERTY STATE
· Property Dispositions pursuant to divorce:
· Alimony:
· Person paying alimony gets DEDUCTION
· Person receiving alimony PAYS INCOME TAX
· Requirements:
· Must be in CASH
· Must be made to/FOR THE BENEFIT of a SPOUSE/FORMER SPOUSE UNDER A DIVORCE/SEPARATION AGMT
· CANNOT RESIDE IN SAME HOUSEHOLD
· Duty for payment ENDS ON DEATH OF PAYEE
· NOT CHILD SUPPORT
· Child Support
· NO INCOME, NO DEDUCTIONS
· Dependency Exemption – belongs to the parent who has had possession of the child for the GREATER PORTION of the calendar year. This may be waived by the parent who would ordinarily take it to allow the other child to take it.
· Property Settlements
· To qualify must be a transfer to spouse/former spouse with the transfer incident to divorce.
· NO GAIN OR LOSS – treated as a gift (no deduction, no tax)
· Carryover Basis = spouse taking property receives at same tax base as was held by other spouse.
· When the spouse sells the property, they will pay tax on the taxable gain  this makes the split not equal, b/c the party that first held the property will not pay tax on the gain.
· Using a Systems Approach can be very helpful – many forms used in one case will be similar to those in another, and gathering the information once can make plugging it in easier.
· WILLS AND PROBATE PRACTICE
· Different Practice Types
· Simple-Wills Practice
· Estate Planning Lawyers – require greater flexibility and addressing tax issues
· Probate Practitioners – deal with the estate after the death of the person that made the will
· “Nuts and Bolts of Will Drafting”
· Checklist for Gathering Client Information:
· Name of Testator and Immediate Family Members (spouse, children, etc)
· Address
· Important not only to communicate with the client, but also in determining execution requirements of will, property rights of beneficiaries, laws of intestacy, state tax considerations, etc.
· Life Insurance/Retirement Accounts
· Must coordinate these with the estate plan (think beneficiaries)
· Is the testator a beneficiary to any trust?
· Could affect the value of their estate if realized before death
· Net worth in excess of a million dollars?
· If > $1 million, should include provisions to defer and minimize the potential estate tax.
· Should also include life insurance value.
· Real Property located outside of Texas?
· If yes, consideration should be given to planning to reduce the burden of multi-state probate proceedings. This may be accomplished by using a revocable trust or transferring the out of state property to a trust or other entity to transform the real property into personal property.
· Both Spouses US Citizens?
· If not, may impact estate tax.
· Unusual Health Care Issues for Immediate Family Members?
· If they have a medical condition that increases the likelihood that they will be incapacitated at some point in their life, then that is a major factor for choosing a revocable trust as a will substitute.
· Prior Marriages/Obligations to Former Spouses?
· Provisions for Wills:
· Fiduciaries – Executor? Trustee? Guardian?
· Should be at least one primary selection and a successor for each.
· Special Bequests – specific gifts of cash/personal items
· Residuary Estates – Plan must address:
· What happens at the first death?
· What happens when both spouses are gone?
· At what age are the children old enough to manage the money themselves?
· What happens if all family members die in a catastrophic event?
· Designating Fiduciaries:
· Should possess integrity, trustworthiness, financial ability and responsibility, loyalty, excellent judgment and knowledge of the fiduciaries desires.
· Executor = the legal representative of an estate responsible for gathering the assets, paying the claims of creditors, and implementing the dispositive provisions of the will.
· May provide for co-executors, but remember that with the exclusion of real estate, the act of one co-executor will be binding on the estate.
· Executor is prohibited from co-dealing – purchasing property of the estate.
· Trustee = responsible for managing the assets distributed to a trust and administering the trust for the benefit of trust beneficiaries in accordance with the terms of the trust.
· A beneficiary of the trust may be a trustee, but his may have tax consequences.
· Power vested in co-trustees can be exercised by a majority of the co-trustees.
· Guardian = the person designated by the testator to raise his minor children.
· If no guardian is appointed by the surviving parent, the Probate Court will appoint a guardian.
· Using Disinheritance and No Contest Clauses
· The testator may want to include a no-contest  provision that states that a beneficiary that contests a will shall receive no benefits under the will.
· Protective Clauses for Minors, Children with special needs and incompetent persons?
· The will should not leave property outright to a minor or an incompetent person because this will lead to an expensive and cumbersome guardianship proceeding to administer the property.
· Instead, the property should be distributed to a Contingent Trust until the minor reaches the designated age or the incompetent person regains his capacity.
· A “Special Needs Provision” may also be used to set aside money or other property for the benefit of a designated beneficiary when the testator does not want such property to be considered an asset of the beneficiary that might disqualify them from public assistance.
· Building Flexibility into the Estate Planning Document
· The attorney drafting the plan should be focused on making it flexible.
· Ways to do this:
· Successor fiduciaries\trustee appointers
· Disclaimers (directing in the will how disclaimed property will be distributed)
· Developing a Document Preparation System
· Attorneys that draft wills generally rely on four different sources:
· Commercial document preparation software (like ProDocs)
· Their own work product
· Will form books
· Document preparation software developed in-house at a firm
· Five different types of wills:
· Simple wills for single individuals
· Simple wills for married individuals
· Tax-planned wills for married individuals
· Disclaimer wills for married individuals
· Generation-skipping tax-planned wills for married individuals
· BASICS OF A SIMPLE WILL:
· Identify the testator and his domicile, and state that this is his last will or testament;
· Identify his children by name;
· Dispose of his personal and household effects and make any other specific bequests;
· Dispose of his residuary estate;
· Include provisions for contingent trusts for distributions to minors;
· Designate the executors and trustees of any Contingent Trusts;
· Define the powers of the executor and trustee;
· Designate a guardian for minor children;
· Provide for proper execution and a self-proving affidavit
· Things to add for other types
· Married Couple – Spouse is primary beneficiary.
· Tax-Planned Wills for Married Couples – include a by-pass (credit shelter) trust to take advantage of the first spouse’s credit shelter amount.
· Disclaimer Wills – to disclaim property into a by-pass trust.
· Generation-Skipping Tax Planned Wills – should be sure to utilize tax-planning to avoid problems
· Executing the Will
· Basic Requirements:
· The will must be signed by the testator in person (or by another person under his direction and presence);
· Unless the will is wholly in the handwriting of the testator, the will must be attested by two or more credible witnesses who are above the age of 14; and
· The witnesses must sign in the presence of the testator.
· Making a will self-proved – Allows a will to be admitted to probate without requiring the testimony of a subscribing witness.
· Educating the Client about the Contents of the Will – 2 Approaches:
· “Plain English” – write the will so that the testator can understand all of it by reading it
· Write a “Will Summary” for the client
· Preventative Measures against later Will Contests
· Have witnesses to the will – be sure to follow all the formalities of the statute.
· Videotape the execution ceremony
· Take a deposition immediately following the execution ceremony to preserve testimony
· Power of Attorneys – Planning for Incapacity
· Financial Power of Attorney – Allows an individual to make financial decisions for the principal in the event the principal is unable to do so.
· Health Care Power of Attorney – Allows an individual to make health care decisions for the principal in the event the principal is unable to do so.
· Directive to Physicians (Living Will) – Is a statement by an individual expressing their own desires about life support.
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