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Torts Flash Card – Prof. Griffin  

Negligence

Duty

1. Special Relationship.

· Commenced Rescue
· 3rd Party Duty:

· Visitors:
· Immunity:
2. Vicarious Liability.

3. Statutory Duty.

4. Innocent Causation (leaving a pole knocked over). 
Breach of Duty/Negligence

· Must be foreseeable (Adams v. Bullock – electric wire boy #().
· Reasonable person/Reasonable care:

· Common carriers:
· Custom/Industry Standard: 

· ‘Hand’ Test (BPL): If B < PL, then negligent.
· Reasonable Parent
· Res Ipsa Loquitur
· Negligence Per Se: Violation of a statute 

· Medical Malpractice

· False Information
· Negligent Entrustment

Causation

· But For/Cause in Fact

· Two-Disease Rule/Now-later Rule
· Less-than-Even Rule

· Acting in Concert

· Proximate/Legal Cause
· Foreseeability v. Direct
· Chain of Causation
· Eggshell Plaintiff Rule

· Medical Aggravation Rule
1. Type of harm -- foreseeable.

2. Person harmed -- foreseeable.  

3. Extent of harm  -- need not.

4. Manner of harm – need not.

Damages/Injury

· Emotional Distress: 
· Direct v. Indirect:

· Zone of danger

· Foreseeability 

· Bystander

· Loss of Consortium
· Economic Harm:

· Negligent Advise -- 3rd party foreseeability tests:
1. Foreseeability

2. Near Privity/Close Interest (Narrow): 
3. Restatement (Inbetween):
· Damages Awarded:
· Compensatory damages:
1. Medical bills.
2. Lost earnings
3. Future economic losses 
4. Pain & suffering.
· Punitive damages:
1. Extent of wrongfulness.
2. Disparity between harm suffered and punitive damages.
3. Amount awarded in similar cases.
Defenses

· ( Hasn’t met burden.

1. Immunity
2. Contributory/Comparative Negligence
1. Subjective test

2. Last Clear Chance 

3. Avoidable consequences
4. Imputing negligence
3. Assumption of Risk: 
· Knowingly & voluntarily 

· Express assumption of risk
· Implied assumption of risk
· Primary 

· Secondary
Strict Liability Must show:

1. Activity was abnormally dangerous AND

2. ( engaged in activity.

3. Causation.

4. Injury.

· Rylands Rule
· Ultra hazardous activity
· Abnormally Dangerous Activity
· Wild Animals
Strict Products Liability Must show:

1. ( supplied product (duty).

2. Product was defective.

3. Causation.

4. Injury.

· Manufacturer strictly liable if:

1. Negligently made AND

2. It knows dangerous AND

3. It knows danger shared by others.

· 3 types of defect:

1. Manufacturing 

2. Design
· Consumer expectations test

· Risk-Utility test
· Reasonable Alternative Design

· Unreasonably Dangerous:
· Crashworthiness Doctrine 

3. Warning 
· Warning must be reasonable.
· Heeding presumption 

· Learned Intermediary Doctrine
· Hybrid Rule
· Manufacturer has continuing duty to warn
· Defenses:

· Misuse:

1. Injury not foreseeable
2. Manner not foreseeable
3. Comparative Negligence.
· Comparative negligence
· Assumption of Risk
· Pre-emption
· Product type v. product feature.

Intentional Torts

· Battery:

1. Intent to make contact: 

2. Act.

3. Harmful/Offensive contact
4. Causation
· Assault:

1. Intent to cause apprehension.

2. Act
3. Apprehension

4. Causation
· False Imprisonment:

1. Intent to confine
2. Act
3. Confinement

4. Causation
· Malicious Prosecution:

1. ( initiated suit.

2. ( lacked probable cause for bringing suit.

3. ( brought suit with malicious intentions.
4. ( lost suit.
· Intentional Infliction of Emotional Distress (IIED):

1. Intent to inflict emotional distress or must be reckless.

2. Act: must be extreme and outrageous – words may suffice.

3. Causation: Distress must be caused by (’s act.
4. Severe Emotional Distress.
· Interference with prospective economic advantage:

1. Intent to interfere.

2. Act
3. Causation
4. Special Damages
· Intentional Misrepresentation/Fraud

1. Misrepresentation 
2. Scienter: ( must know it’s false.

3. Intent to induce reliance.

4. Causation: Must cause reliance.
5. Justifiable Reliance
6. Special Damages
Defenses
· Consent
· Privilege: ( may use any bona fide competitive means.

· Self Defense: Must show:
1. Reasonable fear of imminent bodily harm.

2. Reasonable means used.

3. Acted honestly in using force.
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