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Introduction

3 types of tort:

1. Strict Liability

2. Intentional Tort

3. Negligence 

Must demonstrate liability by a preponderance of evidence i.e. no speculation.

Miscellaneous

· Wrongful Life: Child’s claim e.g. handicapped – generally no claim.

· Wrongful Birth: Valid claim -- 2 types 
· Bad diagnosis – told to have a kid, when dangerous.
· Contraceptive failure – wrongful pregnancy.
· 3 rules:
1. Limited recovery: Can recover for all medical expenses & lost wages & sometimes emotional distress.
2. Full Recovery with Benefit Offsets: Also recover for cost of raising child minus economic & social benefits.
3. Full Recovery without Benefit Offsets: Can recover all reasonably foreseeable costs.

· Emerson v. Magendantz – sterilization op. failed & she had a child (used Limited recovery).
· Wrongful Living: Hospital treats guy who wants to die – generally no claim (offset damages v. gift of life ?).
· Expert Testimony:

· Expert testimony allowed according to court’s discretion.
· Frye Rule: Expert testimony only allowed if accepted by scientific community (rigid rule).
Negligence

Must show 4 things:

1. Duty

2. Breach of Duty/Negligence

3. Causation

4. Damages

Duty

Did ( have a duty to care for ( ?

If damage is foreseeable, then there should be a duty to prevent it (Palsgraf).

Duty can only exist if ( is in the foreseeable zone of danger (Palsgraf).

Ways of acquiring duty:

1. Special Relationship.

2. Vicarious Liability.

3. Statutory Duty.

4. Innocent Causation (leaving a pole knocked over).

· Special Relationship:

· Duty exists when have custody of a person who is deprived of normal opportunities of self-protection (Harper v. Herman – shallow water dive #().
· If promise to warn of danger, duty exists. Examples:
· Morgan v. County of Yuba – Sheriff didn’t warn lady of killer’s release #(.
· Mixon v. Dobbs Houses, Inc. – pregnant wife, husband in restaurant #(.

· Estate of Long v. Broadlawns Medical Center -- ( didn’t warn wife of husband’s release #(.

· Commenced Rescue:
· If performance has begun, there is a duty (Farwell v. Keaton – beaten up friend abandoned #().

· Misfeasance v. Nonfeasance – not acting v. acting wrongly.
· No duty to rescue strangers.
· No duty to provide a benefit -- can withhold a benefit (H.R. Moch Co.v. Rensselaer Water Co. – water company didn’t provide extra for neighbor #().
· Orbit of Duty:

· Orbit must place controllable limits on liability (Strauss v. Belle Realty Co. – city blackout, get power co. #().
· Palka v. Servicemaster Management Services Corp. – independent contractor’s fan in hospital fell on nurse #(.
· Pulka v. Edelman – garage not liable when client driving out hit pedestrian.
· 3rd Party Duty:

· 2 ways to form a special relationship creating duty to 3rd party:
1. Bad actor: ( has control over bad actor.
2. ( has special relationship of protection to victim. 
· Tarasoff v. Regents of Univ. of California -- killer in therapy #(.
· Key to determining if 3rd party duty exists is forseeability.
· If 3rd party is identifiable i.e. specific, then duty exists. Examples:
· Reisner v. Regents of Univ. of California – doc. never told patient or 2-year partner of AIDS #(.
· Pate v. Threlkel – doc. didn’t tell mom’s children about inheriting cancer #(.
· Lego v. Schmidt – passenger needn’t warn driver of victim in road.
· Visitors:

· Old rule -- 3 types:

1. Trespasser: has no permission. Landowner has no duty.
2. Licensee: has permission/invitation. Reasonable care duty to make safe dangers he knows about e.g. social guest.
3. Invitee: owner benefits from visit e.g. open to public or for business. Reasonable care duty to make safe dangers of which he has actual or constructive notice e.g. businessman.

Example: Carter v. Kinney – slipped while visiting for bible class #( (licensee).

· Status can change if move around on premises.
· Child Trespassers: Landowner has reasonable care duty to prevent artificial conditions from causing death/serious physical harm to child trespassers if 4 things:
1. Children are known or likely to trespass.
2. Landowner knows or has reason to know of dangerous conditions.
3. Children do/would not recognize the danger.
4. Risk to children outweighs utility of danger & burden of removing it.

Examples: 

· Holland v. Baltimore Railroad – 9 year old hit by train #( (no. 3 fails).

· Burlington & Quincy Railroad v. Krayenbuhl – child’s leg severed playing on railroad track-switching device #(. 
· New rule: reasonable care for all non-trespassers (Heins v. Webster County -- ( slipped on ice at hospital).

· Balancing Test: Foreseeability of harm & gravity of harm must be weighed against burden to protect determine duty (Posecai v. Walmart -- ( robbed outside SAMS in parking lot #().

· Totality of the circumstances: Foreseeability of harm based on surrounding circumstances determines duty (stricter than balancing test – more duty).
· Similar Incidents: If there have been many similar incidents, there is a duty.
· Specific Harm: If ( knows or has reason to know of the specific risk, there is a duty.
· Landlord-Tenant: 
· Old rule : Landlord doesn’t owe tenant a duty unless one of the following:

1. Injury caused by hidden danger which landlord knows about but tenant doesn’t.

2. Premises leased for public use.

3. Premises retained under landlord’s control.

4. Premises negligently maintained by landlord.

· New rule: Landlord must act as a reasonable person under the circumstances (Sargent v. Ross – visiting child fell off landlord’s stairway).

· Immunity:

· Parent-child Immunity: No more, coz insurance really pays – not parent (Broadbent v. Broadbent – mom left toddler at pool when answering phone).
·  Sovereign Immunity: 
· Govt. exempt from liability if there’s a rule governing situation (& it was followed). 

· Govt. exempt when using (abusing) its discretion if decision involves economic, political or social influences (Cope v. Scott – crashed coz bad road signs #(, scientific decision).
· Vicarious Liability:

· Respondeat Superior: Let superior make answer.
· Requires:

1. Master-Servant relationship.

2. Tort must occur within scope of employment.

· Scope of Employment: Employee’s conduct must:

1. Be of the form he is hired to perform.

2. Be within hours & special boundaries of employment.

3. Be motivated by purpose of serving employer.

· Christensen v. Swenson – guard on lunch break #(.

· One approach: If intent to harm, then employer is not liable.
· Going & Coming (to work): Outside scope of employment.

· Must have control over person for vicarious liability – 
no control = not liable.

· Employer doesn’t have control over independent contractors (Baptist Memorial Hospital v. Samson – ind. doctors operated on ( #(). 
· Exception: May be liable if independent contractor hired to maintain property (Valenti v. Net #().
· Statutory Duty:

· 3 things must be met:

1. ( must be member of class for whom statute enacted.

2. Private action must promote statute’s purpose.

3. Private action consistent with legislative scheme (is legislation passed to prevent private action).

· Uhr v. East Greenbush School District – school sickness test #( (no. 3 failed – scheme of legislation).

Breach of Duty/Negligence

Did ( breach his duty of care to ( ? (was he negligent ?)

· For negligence to exist, injury must be foreseeable (Adams v. Bullock – electric wire boy #().
· Jury must decide if exercised reasonable care (Pokora v. Railway). 
· Reasonable person/Reasonable care:

· Ordinary care exercised by prudent man under the circumstances (Brown v. Kendall – hit dogs & ( with stick #().
· Objective: to protect the injured (not injurer)

· Common carriers:
· Old rule: ‘Highest degree of care’
· New rule: held to reasonable care standard (Bethel v. New York Transit Authority – seat collapsed on bus #(), but this is higher than ordinary person (Andrews v. United Airlines – aeroplane bag fell on ( #().

· Custom/Industry Standard: 

· Evidence of meeting reasonable care but not guarantee (Trimarco v. Klein – fall shower glass #().

· Purpose of standard must be to prevent type of injury ( suffers, otherwise ( can’t recover if ( didn’t meet custom (Levine v. Russell – Rope #().

· Industry should NOT set its own standard -- may be low 

(Stagl v. Delta Airlines).

· Exceptions:

1. Physical Handicap (blind man) – NOT mental handicap.

2. Children Playing – Reasonable child standard (Mastland v. Evans Furniture).

· Except when doing adult activities e.g. driving (Stevens v. Veenstra #().

· ‘Hand’ Test (BPL):

· If B < PL, then you are negligent (i.e. you breached ‘reasonable care’ standard).
· B = Burden; P = Probability (of injury); L = (extent of) Injury.
· U.S. v. Carroll Towing Co. – (no bargee sunk ship #().
· Reasonable Parent: Care of a reasonable & prudent parent (Broadbent v. Broadbent – mom left toddler at pool when answering phone).
· Negligent Supervision Standard (N.Y.): Zikely v. Zikely – kid fell in hot bath, mom not liable.

· Res Ipsa Loquitur (thing speaks for itself):

· 3 conditions necessary – Accident must:

1. Not ordinarily occur without negligence.

2. Be caused by instrument under complete control of (.

3. Not due to voluntary contribution by (.

4. NOT applicable if facts available (must use ordinary neg.).

· Byrne v. Boadle – barrels shouldn’t fall out air #(.

· Larson v. St. Francis Hotel – chair thrown out hotel window #( (chair not under hotel’s control).

· McDougald v. Perry – tractor tire hit ( (tire under (’s control -- chain) #(. 

· Burden of proof on ( to show not negligent. 

· If you can’t pinpoint victim, can still get res ipsa (Ybarra v. Spanguard – injured arm appendix op. – huge medical case #().

· Exception: Fireman’s Fund v. Knobbe – 4 ppl smoking hotel room #(.

· Must be actual or constructive notice (Negri v. Stop & Shop – fell on jars).

· Actual v. Constructive = known v. should have known.

· Constructive Notice: defect visible & apparent long enough to be discovered i.e. ( should have known (Gordon v. American Museum – slip museum paper #().

· Mode of operation: can be used to determine if there was constructive notice – because can anticipate harm since problem occurs often. Examples:
· Randall v. K-Mart – spilt birdseed #(.
· Chiara v. Fry’s Food Stores – store often spilled creme rinse #(.
· Meaney v. Rubega – Rear-ending someone isn’t necessarily res ipsa.

· Can’t use res ipsa if can prove ordinary neg.

· Negligence Per Se (in itself):

· Violation of a statute 

· De Haen v. Rockwood Sprinkler – barrier around shaft #(.

· Violating statute must make a material difference 

(Martin v. Herzog – driving without lights #(); 

· Purpose of statute must be to prevent type of harm ( suffers, otherwise ( can’t recover if ( didn’t obey statute. Examples:

· Gorris v. Scott – sheep on ship #(.

· Platz v. City of Cohoes – riding on Sunday #(.

· Rushink v. Gerstheimer – keys in ignition (stealing) #(.

· Ok to violate if you have an excuse 

Examples:

· Tedla v. Ellman – junk collectors on highway #(.

· Levey v. De Nardo – rear-ending isn’t neg. per se #(.

· Bassey v. Mistrough – car stuck on highway #(.

· Driving without license isn’t neg. per se. 

· Practising medicine without license is neg. per se.

· Medical Malpractice:

· Doctors held to ‘reasonable physician’ standard.

· Custom:

· If follow minority custom, not negligent (Gala v. Hamilton – local v. general anesthetic).

· Experts (to testify as to whether there is negligence):

· For res ipsa in medical malprac. cases, expert testimony may ‘bridge gap’ between common knowledge & expert knowledge (States v. Lourdes Hospital – sore arm after ovary op. #(). 

· Old rule – for expert to testify, must consider:

· Area of expertise

· Geographical area of expertise (village) – similar locality rule.

· No longer applicable – medicine has been globalized (Sheeley v. Memorial Hospital – exclude expert birth).

· Expert must be current/up-to-date (Sami v. Varn – expert practised within a year).

· Informed Consent: 
· Physician must obtain permission before operating.
· Physician must present patient with alternatives (Matthies v. Mastromonaco – old lady hip op. #().
· Consent not necessary only if unobtainable e.g. unconscious (Shine v. Vega – dying lady refusing treatment #().
· False Information:

· Negligent if didn’t exercise reasonable care in:

1. Finding out if info. is correct OR

2. Imparting the information (e.g. express yourself ambiguously).

· Liable for actions of someone who relies on your false information  if they cause harm to
1. That person OR

2. Foreseeable 3rd persons.

· Randi W. v. Muroc School – letters of recommending sex offender teacher #( (half truth is a lie if believed to be whole truth).

· Negligent Entrustment: 
· When foreseeable harm comes from giving something to someone, the giver is liable for the harm caused by that someone (Vince v. Wilson – seller entrusted car to drunk kid).
· Reynolds v. Hicks -- Social hosts not liable for giving alcohol to minor.

Causation

Did (’s negligence cause (’s injury ?

· But For/Cause in Fact

· Was (’s negligence necessary for injury to occur ?
· ( would not have been injured but for (’s negligence.
· If ( would have been injured anyway, then ( not liable.
· Mitchell v. Pearson – murder in hotel room #( (not due to (’s neg.).

· If 1) negligent act increased chances of a particular injury and 
2) that particular injury occurred, then neg. act was cause. (Zuchowitz v. U.S. -- ( negligently told to take double medication #().

· Can reasonably infer cause without evidence (Wolf v. Kauffman – body at bottom of dark stairway #().

· ( must prove causation (Saelzler v. Advanced Group – Fed Ex guy assaulted while delivering to complex #().
· If many possible causes for (’s injury, but can establish with reasonable certainty that ( was direct cause, then ( is liable – need not rule out other possible causes (Stubbs v. City of Rochester – water pipes mixed, ( & others got sick #().

· Fallacy: After this, therefore, because of this – just because it came after, doesn’t mean it was caused by.

· Food poisoning requires more than correlation to show cause (Wilson v. Circus Hotels – kid didn’t eat anywhere else before sick).

· Two-Disease Rule/Now-later Rule: Sue for disease you have now, and for second disease (later) when it develops (Simmons v. Pacor – got asbestosis, so increased chances of cancer).

· Less-than-Even Rule: Can recover for 2nd disease if 

chance of disease > 50% (Mauro v. Raymark Industries).

· Acting in Concert: If people act together/jointly (as opposed to independently), can both be held to cause accident, even if only 1 guy caused harm 
· Summers v. Tice – 2 guys hunting independently in forest #( -- joint and several liability.
· Market share liability: liability determined by market share i.e. percentage of company’s share in market. 
· If company can prove it didn’t sell, still liable for market share; If ( can prove did sell, fully liable (Hymowitz v. Eli Lilly & Co. – Sued all manufacturers of a medicine #().
· Hard to define market – market share liability is last resort (Conley v. Boyle Drug Co.).
· Proximate/Legal Cause
· Overlaps with duty.

· Usually deals with strange set of facts.

· Foreseeability of causing harm v. Direct
· Foreseeability is the standard – if foreseeable, then proximate.

· Direct cause doesn’t care about foreseeability.

· Chain of Causation: When are you close enough to harm to be the prox. cause i.e. has chain been broken ?

· 2 exceptions to proximate cause:

1. Eggshell Plaintiff Rule: You take ( as you find him. If negligent act is superimposed on latent condition, the neg. act is the prox. cause (not the latent condition) & ( is liable for all damages

· Benn v. Thomas -- ( with medical condition rear-ended #(.
· Steinhauser v. Hertz Corp. – Girl got schizophrenia after car crash #(.
· Bartolone v. Jeckovich -- ( was ‘built’ & mental and car accident ruined physique #(.
2. Medical Aggravation Rule: If cause harm requiring medical attention, liable for medical negligence/consequences too (Pridham v. Cash & Carry – after (’s negligence, ambulance crashed & ( died #().

· Don’t care about foreseeability with Eggshell and med. aggravation rules.

· Direct Cause (Old rule): If harm is directly caused by neg. act, then neg. act is the proximate cause, regardless of foreseeability (Polemis – dropped plank & fire burned ship #().

· Foreseeability (New rule): If consequences are foreseeable, then neg. act is the prox. cause (Wagon Mound – oil around ship, but ( thought safe #().

· 2 things must be foreseeable for ‘consequences’ to be foreseeable:

1. Type of harm must be foreseeable (Wagon Mound).

2. Person harmed must be foreseeable (Palsgraf).  

· 2 things NOT necessary (Restatement):

1. Extent of harm need not be foreseeable.

· Exception: N.Y. Fire Rule: If damage of fire is not foreseeable, then not prox. cause (Ryan v. N.Y. Railway Co. -- (’s negligent fire burnt (’s shed and then (’s #().  

2. Manner of harm (mechanism by which injury is caused).

· Hines v. Morrow – peg-leg slipped into (’s negligent hole & broke other leg getting out #(.

· Chain of Causation: If intervening/superceding cause of accident (i.e. if chain is broken) then not proximate cause:

1. McLaughlin v. Mine Safety Appliances Co. – badly marked heating blocks not prox. cause – fireman knew #(.

2. Criminal Intervention: If foreseeable that a criminal act could occur because of (’s negligence, then ( is liable (Hines v. Garrett – train passed stop & girl raped walking back #(). 
3. Addis v. Steele -- ( jumped from hotel window coz ( didn’t provide reasonable escape path from arsonist’s fire #(. 
4. Phan Son Van v. Pena -- ( sold alcohol to minors who killed girls #( (not foreseeable type of harm).
5. Palsgraf v. Long Island Railway -- (’s guard negligently helped man jump onto train and dropped explosive injuring ( #( (no duty coz harm not foreseeable). 

Damages/Injury

Was ( injured ?

· Emotional Distress: 
· Old rule: No physical impact = no recovery

· New rule: If physical injury results, can recover, even if no impact (Falzone v. Busch – wife watched car hit husband #().

· Direct v. Indirect: Direct is when there is a chance you are in danger yourself – indirect is when you watch but are safe.
· Quill v. Trans World Airlines: plane did tailspin, but no phys. injury #(, imminent harm.
· “Window”: Can recover depending on window of time between event & realization that no harm caused (Faya v. Almaraz -- ( scared he had AIDS after needle prick).
· Zone of danger: If there’s direct risk of phys. harm, can recover (Metro Railway Co. v. Buckley – ( exposed to asbestos #(, no risk).
· Foreseeability: If emotional distress is foreseeable, can recover (Gammon v. Hospital of Maine – dead dad’s leg sent to son #(, not gross neg.) 

· Fear of future phys. harm e.g. cancer/asbestos causes foreseeably causes emotional distress.
· Foreseeability is the New York rule (Baker v. Dorfman -- ( negligently told he had AIDS #().
· Johnson v. Jamaica Hospital – mom’s newborn kidnapped from hospital #(, no duty to parents.
· Bystander: (a way to determine foreseeability for indirect…) 
3 things necessary (Dillon factors):
1. ( located near the accident.
2. Injury caused by ‘sensory & contemporaneous observance’ of accident.
3. ( closely related to victim.
· Portee v. Jaffee – mom watched son caught in elevator #(.

· May recover for bystander if arrive soon after (Marzolf v. Stone).

· Hawaii is very loose on bystander – can recover for almost anything (Masaki v. General Motors – parents only saw son at hospital after crash #().

· Loss of Consortium:
· Can recover if spouse.

· Can recover for losing child’s companionship.

· Cannot recover for loss of parent.

· Economic Harm:

· Negligent Advise:




· Can negligently advise by not exercising reasonable care in:
1. Communicating the info. e.g. ambiguously.
2. Obtaining the info. (is it correct).
· Liable for neg. advise if:
· Person reasonably relies on info & suffers loss as a result.
· 3rd party foreseeably relies on advise & suffers loss.
· Nycal Corp. v. KPMG -- ( did audit for someone & 3rd party found it #(, not foreseeable.
· 3 tests for liability to foreseeable 3rd party:
1. Foreseeability (Broad): If ( could reasonably have foreseen that 3rd party would obtain & rely on info, then liable.
2. Near Privity/Close Interest (Narrow): 
· 3 requirements (all):

i. Accountant must know purpose (transaction) of information.

ii. Accountant must know 3rd party intended to rely.

iii. Accountant must have created a link between himself & 3rd party.
3. Restatement (Inbetween):

· 2 requirements (all):

i. Accountant must intend info for 3rd party.

ii. 3rd party must info for purpose (transaction) that accountant intends.

· An important factor for the foreseeability of a 3rd party is identifiability – if 3rd party is from a limited group i.e. identifiable, then foreseeability is stronger.

· Nycal adopts restatement.

· New York adopts near privity.

· Texas adopts strict privity for attorney-client cases.

· Ordinary Negligence

· Foreseeability must be proportional to damages –                              general v. particular foreseeability.

· The more particular the foreseeability that ( will suffer economic loss caused by (’s negligence, the more just it is that liability be imposed. Consider:

1. Identifiability

2. Probability of harm

· People’s Express Airlines v. Consolidated Railway – (’s staff evacuated coz of railway’s toxic spill #(.
· A landowner doesn’t owe a duty to the neighborhood for economic loss (532 Madison Ave. v. Finlandin Center -- (’s building collapsed & street blocked off #().
· Damages Awarded:
· Damages are excessive if indicate passion, prejudice or corruption by jury i.e. if award exceeds amount justified by evidence (Seffert v. L.A. Transit – lady caught in bus door and dragged #().
· Broad discretion allowed in deciding damages. 
· Single judgment rule: Judgment paid in one sum – can’t have 2 trials.
· Must consider future damages as well as past.
· Exception – two-disease rule.
· ( can recover full extent of damages, coz of eggshell plaintiff. 
· 2 types of damages:
1. Compensatory damages.
2. Punitive damages.
· Compensatory Damages:
· Garden variety damages to make ( whole.
· 3 types:
1. Medical bills.
2. Lost earnings: calculate wages lost after tax.
3. Future economic losses: 
· recoverable while disability lasts.
· Some courts take inflation into account and discount to present value.
· Some courts say inflation interest cancels out inflation.  
4. Pain & suffering.
· Recoverable even if ( lived short time, but must have been conscious to experience.
· Pre-impact fear: recoverable, provided ( conscious.
· Loss of enjoyment of life: recoverable.
· Medical bills & lost earnings are special damages, so must be specifically pled.
· Collateral Source Rule: If injured party receives compensation from independent source to (, compensation is not deductible from damages (Arambula v. Wells -- ( received wages while in hospital from crash; cannot deduct wages from damages award).
· Exception: Can deduct government aid (compensation).
· Jury not told if ( gets collateral compensation.
· Punitive Damages:
· Awarded when ( did something more than negligence i.e. to punish (.
· Due process prohibits excessive or arbitrary punitive damages (State Farm Insurance v. Campbell – Bad insurance company cheated clients out of millions, award of $145 mil excessive).
· Punitive damages must consider 3 things:
1. Extent of wrongfulness of (’s negligence – must be very bad.
2. Disparity between harm suffered and punitive damages.
3. Difference between amount awarded here and in similar cases.
Defenses

First argue ( hasn’t met burden of proof.

Then:

1. Immunity
i. Sovereign immunity

ii. Familial immunity

iii. Charitable immunity (charity organizations were exempt coz wasn’t donors’ purpose to pay tort – old rule)

2. Contributory/Comparative Negligence
3. Assumption of Risk: 
· ‘Volenti non fit injuria’ – to a willing person it is not a wrong.

Contributory/Comparative Negligence

· Contributory neg. bars law suit (old rule).

· New rule: Comparative neg – doesn’t bar recovery. 

· A negligent ( is violating a duty to himself.

· (’s negligence must be a but for and a proximate cause.

· Contrib. neg. is barred when statute’s purpose is to protect ( from his own neg. e.g. statute for school children crossing road. 

· Courts struggle with 4 things:

1. Subjective test for neg. – not objective, like (.

2. Last Clear Chance
· If ( had last clear chance to avoid accident, can still get him into court even if ( was negligent (Davies v. Mann -- (s’ car hitting donkey negligently left on side of road). 

3. Avoidable consequences: If suffered extra harm that was avoidable e.g. for not wearing seat belt, then can reduce damages.

4. Imputing negligence: Difficult to impute mother’s negligence onto child, if ( child is injured by ( 3rd party (Continental v. Campbell – ( driver of rental car’s neg. can’t be imputed to rental co.).

· Set-off: If ( is liable, but ( also at fault and liable, then the liabilities do not offset each other, coz (’s insurance pays ( and vice versa.

· If ( negligently injures himself, still entitled to non-negligent hospital treatment (Fritts v. McKinne – ( drove drunk, doctor treated negligently #( -- can’t blame (’s negligence).

Assumption of Risk

If ( knowingly & voluntarily exposes himself to risk of danger, can’t recover for resulting injury (Murphy v. Steeplechase Amusement Co. - ( fell on ‘Flopper’ #().

· Express assumption of risk:

· Parties agree in advance (orally or in writing) that ( is relieved of his duty to (.

· Express assumption of risk bars recovery.

· Signs exculpatory agreement saying ( has no duty of reasonable care to (.

· Exculpatory agreement is void if: 

· Violates public policy (Dalury v. S-K-I Ltd. -- ( signed contract before skiing #(). To decide if violates public policy consider:

· Is business suited to public regulation ?

· Is service important to public ?

· Is service for all members of public ?

· Parties not of equal bargaining power:

· Drafter has advantage OR

· If can’t purchase protection against negligence OR

· Intention of parties not expressed in clear & unambiguous language.

· Fine print.

· Examples:

· Jones v. Dressel – parachute jump doesn’t affect public interest #(.

· Hiett v. Lake Barcroft Community – triathlon does affect public interest #(.

· Krazek v. Mountain River Tours – river rafting accident #( (form was clear & no ‘magic words’ needed).
· Implied assumption of risk:
· Primary implied assumption of risk: 

· ( impliedly assumes risks inherent in activity.

· If participate in sport, you accept inherent dangers if obvious & necessary (Flopper).

· ( only liable if intentionally injures or so reckless that outside normal activity of sport (Knight v. Jewett -- ( injured in friendly football #().

· Primary implied assumption of risk bars recovery:

· ( has no duty to refrain from negligence.

· ( can’t be negligent.

· Secondary implied assumption of risk:
· ( knowingly encounters risk created by (’s negligence.

· Reasonable assumption of risk (secondary): ( can recover unless (’s degree of fault > (’s negligence i.e. can’t recover if (’s negligence > 50% (Deavenport v. Cotton Hope -- ( knew stairs badly lit, but used anyway & fell #().

· Professional Rescuers: e.g. firefighters assume the risk of injury, so they can’t recover.

Strict Liability

· Need not show fault (( liable even if not negligent). 

· To prove strict liability, must show:

1. Activity was abnormally dangerous AND

2. ( engaged in activity.

3. Causation.

4. Injury.

· 3 reasons for strict liability:

1. Spreads the risk.

2. Accident avoidance.

3. Reduce administrative (court) costs.

· 4 tests:

· Original Rule: (Old) If bring a dangerous thing onto your land and it escapes, you are liable (Fletcher v. Rylands – reservoir water leaked into neighbor’s mine #().

· Exception: If non-dangerous thing escapes, not strictly liable (Losee v. Buchanan – urn exploded into neighbors house).
· Rylands Rule: (Old) Only liable for non-natural use of dangerous thing, likely to do harm (Rylands v. Fletcher – as before #().

· Turner v. Big Lake Oil – stored water leaked #(; natural to store water in Texas.
· Sullivan v. Dunham -- ( blasted tree & fragment killed ( #(.
· Ultra hazardous activity: (Restatement) Strictly liable for activity if:

1. Cannot eliminate risk with utmost care AND

2. Activity NOT a matter of common usage.

· Abnormally Dangerous Activity: Strictly liable if (Restatement 2):

1. Risk of harm is great AND

2. Resulting injury would be great AND 

3. Risk can’t be avoided with reasonable care AND 

4. Activity is NOT common AND

5. Activity inappropriate for the place AND

6. Risk outweighs value to community.

· Indiana Harbor Railroad v. American Cyanamid -- (’s shipment of toxic chemicals leaked on (’s railway #( 3-6 failed.

· Guille v. Swan – crowd trampled veggies watching balloon landing #(.

· Wild Animals: Strictly liable for harm caused by livestock & wild animals.

· Strictly liable for domestic animals with violent propensity.

· Doesn’t apply to car crashes (Hammontree v. Jenner – driver crashes store #().

· Texas doesn’t allow strict liability.

Strict Products Liability

· The big thing is foreseeability of injury & person injured.

· If foreseeable, then liable.

· Must show:

1. ( supplied product (duty).

2. Product was defective.

3. Causation.

4. Injury.

· Usually 3 claims:

1. Strict Liability.

2. Negligence.

3. Breach of warranty.

· Manufacturer strictly liable if:

1. Product is negligently made AND

2. It knows a negligently made product is likely dangerous AND

3. It knows danger will be shared by others than buyer.

MacPherson v. Buick – Buick with defective wheel from subcontractor (not Buick), but Buick liable.

· Manufacturer strictly liable for breach of warranty merchantability/fitness (Ryan v. Progressive Grocery – wife bought bread with pin #().

· Escola v. Coca Cola – coke bottle exploded as waitress put in fridge #(. Strict liability to be imposed on products because:

1. Better for deterrence of defects.

2.  Manufacturer can pass cost onto customers.

3. Manufacturer need not be negligent.

4. Needlessly circuitous (res ipsa in negligence is effectively strict liability).

5. Needlessly circuitous warranty – eventually leads to manufacturer.

· Greenman v. Yuba Power -- ( used defective power tool #(. 

· Restatement 2: Seller liable for unreasonably dangerous defective product if:
1. Seller sells product AND

2. Product expected to and does reach user without substantial change. 

Applies even if seller exercised utmost care and consumer didn’t buy or contract with seller.

· Can sue retailer but NOT used sellers or financers.

· Assembler can be liable for supplier’s negligence, if could have discovered defect through reasonable inspection.

· Dealer/Middleman NOT liable unless reason to know of defect.

· Manufacturer NOT liable if dealer actually knows of defect and fails to warn buyers.

· 3 types of defect:

1. Manufacturing defect: 

· Product departs from intended design despite utmost care.

· Weldge v. Planters Co. – jar of peanuts smashed when closing #(.

2. Design defect.

3. Warning defect: Foreseeable risk avoided by reasonable instructions/warnings.

· Defective Design:

· Consumer expectations test: For everyday experience defects.
1. Product not as safe as ordinary consumer expects AND

2. Defect existed when left manufacturer’s possession AND 

3. Defect was proximate cause AND 

4. Product was used in reasonably foreseeable manner.

· Campbell v. General Motors – no grab bar on bus in sharp turn #(.

· Pruitt v. General Motors – air bag inflated in low impact collision #( (not everyday experience).

· Risk-Utility test: For special defects.
· Product defective if design uses excessive preventable danger – unless benefits of design outweigh risk.

· Soule v. General Motors -- (’s ankles injured in car crash #(.

· (’s burden to prove benefit outweighs risk.

· Product type v. product feature: Can’t use risk-utility to get rid of product type, but can use to get rid of feature (Dreisenstok v. Volkswagen – microbus with passenger compartment at front crashed #().

· Reasonable Alternative Design: Design defective when can be avoided by reasonable alternative.
· If no RAD, test ignores whether product should be built at all (O’Brien v. Muskien -- ( crashed into above ground pool #(). 
· Texas uses this test.
· Unreasonably Dangerous: (Ortho -- defective medicine) Consider:
1. Usefulness to user and public.

2. Risk & seriousness of injury.

3. RAD.

4. Whether user can avoid danger using care.

5. Awareness of danger (warnings & instructions).

6. Feasibility of spreading loss to consumers. 

· Defect need NOT be unreasonably dangerous:
· Too heavy a burden on (.

· Rings of negligence.
· Cronin v. J.B.E. Corp. – in crash, trays hit bakery driver in back #(.

· Must show defect caused injury (Price v. Blaine Kern – huge party mask had no neck/head support when ( tripped #().
· Crashworthiness Doctrine: Car manufacturer liable if defect enhanced injuries, even if defect NOT cause. (Camacho v. Honda – motorbike without leg bars #(). 
· Open and obvious: If danger is obvious, can you recover for defect ? (probably – Luque v. McLean – lawnmower with exposed blade)
· Defective Warning:

· Warning must be reasonable.
· Clear & specific is sufficient.
· Hood v. Ryobi – ( removed saw blade guards despite warning #(.
· Ragans v. Palm Beach Lab. – hair product warning not to mix, not specific enough of danger. 
· Even if not foreseeable, must still warn, coz cheap (Moran v. Faberge – sprayed deodorant into candle #().
· Heeding presumption: ( must show would have heeded if warning was adequate (General Motors v. Saenz – word change to warning not to overload truck wouldn’t have helped #().
· Manufacturer must warn if knew or should have known of danger.  

· Learned Intermediary Doctrine: Manufacturer not liable for prescription drug & prosthetic implant warnings.
· Manufacturer only has duty to warn doctor adequately.
· Doctor has duty to warn patient, so manufacturer need not.
· Exceptions:
1. Mass immunizations.

2. Food & Drug Administration (FDA) requires warning to consumer.

3. If manufacturer advertises product to consumers (Perez v. Wyeth Laboratories – advertised contraceptives).

· Edwards v. Basel Pharmaceuticals -- ( died smoking with nicotine patches.
· NOT applicable in Texas.
· Manufacturers can’t warn their way out of liability (Uniroyal Tire Co. v. Martinez -- ( mounted tire on wrong size rim despite warning #(, coz tire could have been better designed).
· 3 reasons that manufacturer strictly liable for warning about faults it doesn’t know about:

1. Strict liability focuses on manufacturer not consumer.

2. Makes manufacturer do extensive safety research.

3. Consistent with 3 reasons for strict liability.

· Reasons that manufacturer not liable for warning about all faults:

1. Foreseeability – not all faults are foreseeable at time of manufacture (Beshada – workers sued asbestos manufacturers, asbestosis unknown at time #( -- bad law, now #().

· Manufacturers need only warn if actual/constructive knowledge of risk.
· Need not warn if risk unforeseeable at time of sale or if could not have been reasonably discovered prior to marketing.
· Vassalo v. Baxter ​– faulty breast implants with bad warning #(  -- old law.
· Manufacturer held to expert standard (Vassalo v. Baxter). 

· Hybrid Rule: Failure to warn not quite strict liability, but less evidence required than in negligence.
· Manufacturer has continuing duty to warn following sale (Lovick v. Wil-Rich – farm cultivator defect discovered after sale #(). Duty to warn after sale when:
1. Seller has actual or constructive knowledge of danger.
2. Can identify people needing warning & people are unaware.
3. Warning can be effectively communicated and acted on.
4. Risk of harm great enough to justify warning. 
· Strict liability is about products – not services.
· Defenses:

· Misuse: 3 defenses of misuse:
1. Product not defective – injury not foreseeable (golf cart on highway).
2. Injury foreseeable, but manner of injury not foreseeable (Briscoe v. Amazing Products – school girl threw drain cleaner at rival #().
3. (’s own carelessness contributes to injury.
· Comparative negligence:

· Consumer’s duty other than failure to discover/guard against defect is subject to comparative responsibility.
· (’s damages reduced by percentage of his fault.
· Consumer has no duty to discover or guard against a product defect.
· General Motors v. Sanchez – didn’t put in gear properly and car rolled crushing ( #(.
· Difficult to compare (’s fault coz manufacturer strictly liable – comparing 2 different things.
· Assumption of Risk: If unreasonably use product when aware of danger, then manufacturer not liable (Binakonsky v. Ford – drunk driver crashed into tree and burned coz of defect #().
· Pre-emption:
· Express Pre-emption: When federal rule says it pre-empts state rule.
· Implied Per-emption: When following state law causes federal law to have no effect.
· Common law tort claim can be pre-empted by federal law (Geier v. Honda -- ( crashed Honda into tree, defective design #().
· Product type v. product feature.

Intentional Torts

· Battery:

· 4 elements:
1. Intent to make contact: must know with substantial certainty offensive contact would occur.

· Intent is subjective test.

2. Act.

3. Harmful/Offensive contact: Must offend reasonable person’s dignity or cause harm/pain (Wishnatsky v. Huey -- ( walked into meeting and ( closed door on him #().
4. Causation: Offensive touching must be caused by (’s act.
· Minor is liable for intentional tort (Garrat v. Dailey – 5 year-old pulled chair out from under old lady #().
· Eggshell-plaintiff rule applies -- ( liable for full extent of harm (Vosburg v. Putney – schoolboy kicked another boy, serious injury #().
· Insane people also liable for intentional torts (Williams v. Kearby – insane schoolboy shot scholars #().
· Insurance doesn’t cover intentional torts.
· Need not be conscious of battery (Vitale v. Henchey -- ( consented to operation by one surgeon, but another operated #().
· Prize fighting:

· Majority: If fight in anger, each is liable to the other.
· Having engaged voluntarily NOT a defense.
· Minority: If fight in anger, recovery denied unless excessive force or malicious intent.
· General rules:
· If willing to suffer invasion, cannot complain.

· Cannot profit from own wrong-doing.

· Must come to court with clean hands.

· Hart v. Geysel – prize fighter killed in fight #(.

· Assault: Threatening act creating reasonable fear of imminent bodily harm.
· 4 elements:
1. Intent to cause apprehension with substantial certainty.

2. Act: words alone usually not sufficient.

3. Apprehension: Must have reasonable fear of imminent bodily harm.
4. Causation: Apprehension must be caused by (’s act.
· If so connected to body as to be part of one’s person, then contact may be battery (Picard v. Barry Pontiac-Buick – mechanic touched lady’s camera #().
· Apprehension is subjective and need not amount to fear (only apprehension of offensive/unconsented touching).
· Must be conscious of assault.
· For punitive damages ( must be acting with malice or bad faith.
· False Imprisonment:

· Unlawful restraint of liberty or locomotion.
· 4 elements:
1. Intent to confine with substantial certainty.

2. Act: words alone may suffice.

3. Confinement: Must be restricted to limited area without knowledge of reasonable escape.
4. Causation: Confinement must be caused by (’s act.
· Lopez v. Winchell’s Donut -- ( interrogated about stealing donut money #(.
· Shen v. Leo -- ( confined to Thailand by government #(.
· Malicious Prosecution:

· 4 elements:
1. ( initiated suit.

2. ( lacked probable cause for bringing suit.

3. ( brought suit with malicious intentions.
4. ( lost suit.
· Intentional Infliction of Emotional Distress (IIED):

· 4 elements:
1. Intent to inflict emotional distress or must be reckless.

2. Act: must be extreme and outrageous – words may suffice.

3. Causation: Distress must be caused by (’s act.
4. Severe Emotional Distress.

· Womack v. Eldridge – detective involved innocent man in child molesting case #(.
· Russo v. White -- ( made 340 hang-up calls coz ( wouldn’t go out with him #( (not outrageous).
· Catch all claim.
· Must consider damages when deciding between NIED & IIED, coz insurance doesn’t cover intentional torts.
· Cannot recover for alienation of affection, breach of promise to marry or seduction (McDermott v. Reynolds -- ( continued to flaunt affair with (’s wife after requested not to #( -- barred, coz not illegal to drive wedge between family members).
· C.M. v. J.M. – wife lied that children belonged to husband for 8 years #( -- not barred.
· Day v. Heller – same fact but #(.
· May recover for IIED from racial comments only if continuous.
· May recover from sexual harassment for IIED by reasonable woman standard.
· Silence may be consent – woman vaccinated on ship to prevent disease.
· Interference with prospective economic advantage:
· 4 elements:
1. Intent to interfere with (’s prospective contracts.

2. Act: must be wrongful by more than interference e.g. by independent tort.

3. Causation: Must cause interference.
4. Special Damages.

· Della v. Toyota – Toyota stopped people from dealing with ( by threatening sanctions #(.
· Intentional Misrepresentation/Fraud
· 6 elements:
1. Misrepresentation: (Act) False, material representation of past or present fact. 
2. Scienter: ( must know it’s false.

3. Intent to induce reliance.

4. Causation: Must cause reliance.
5. Justifiable Reliance: Reliance must have been foreseeable.

6. Special Damages.

· Texas uses strict privity for attorney-client privilege – attorneys different from accountants.
Defenses
· Consent
· Privilege: ( may use any bona fide competitive means.

· Self Defense: 

· Must show:
1. Reasonable fear of imminent bodily harm.

2. Reasonable means used.

3. Acted honestly in using force.

· Courvousier v. Raymond – Policeman shot when ( mistaken for rioter #(.

· Can’t use deadly weapon to protect property (Katko v. Briney -- ( broke into abandoned house; shot by shotgun trap #().
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