Nature, Sources and Evidences of International Law

The Nature of International Law


Basic Types of IL

-There are two types of international law:


-International agreements


-Customary Int. Law (IL)

-A rule of law is one that has been accepted as such by the int. community of states a) in the form of customary law, b) by international agreement, c)by derivation from gen principles common to the major legal systems of the world. Rest. §102.


-See below for discussion of a,b,c.


Definitions and Actors

-International Law – International law, as used in the Restatement, consists of rules and principles of gen application dealing with the conduct of states and of international organizations and with their relations inter se, as well as with some of their relations with persons whether natural or juridicial. Principle persons are states, but progressively individuals and juridicial entities have been given statutes and capacity civil rights, remedies and responsibilities under IL e.g. human rights. Rest. §101. 

-Idea that IL rules merely binding states in relations to each other was never universally accepted.  Many cases, conventions, opinions contradict the idea espoused by the Restatment, which follows Brit positivist thinking. See Oppenheim (sev. Renknown writers opposing); see also treaties of U.S. w/ Indian nations, which are not formal states.

International Agreements (e.g. treaty, charter, convention, covenant, protocol, etc.):

-Technically binding only on signatories or parties that exceeded to agreement, nationals, and possibly those w/ close nexus to signatory.

-regardless of what called, subj. to IL governing such agreements.

-Third parties not parties to the treaty are not technically bound by 
treaty, but may become bound if law incorp in treaty becomes CIL 
(but treaties as such only binding on parties/signatories).
-Basically start as consensual (at least to most parts, but as w/ K may not really have consented to every part, kind of forced into part for sake or to ratify whole).

-*U.S.C. Art. II, Pres. ratifies treaties in U.S., but w/ advice and consent of 2/3 of senate.

-Maj. opinion of signatories creates binding interp. If no agreement, CIL can be used to interpret a treaty.

-Nationals (individuals) of a signatory nation possess rights and obligations of treaty. 
-But see Tel-Oren wrongly stating only states, and not individuals, have rights/duties under IL. Citing state positivists. 

-Contra La Abra Silver Mining Co. claiming priv Co. had claim of rt for vio of treaty and subj to domestic judicial determination; Opinion of Atty Gen. Bradford claiming Brit citizens had claim against American citizens in U.S. court for damage caused to their settlement on African Coast. It was vio of treaty and U.S. fed ct. had jurisdiction under ATCA. ATCA also individ rts in IL early as 1790 (see infra Individuals); see supra Rest. §101 comments.

Charters – a super treaty; a treaty of smaller treaties.

Customary International Law (CIL):
-Two elements necessary for formation and cont validity of CIL:


1) general patterns of practice or behavior

2) general patterns of legal expecation, acceptance as law, or opino juris (i.e. expectation that something is legally appropriate or req).

-Both elements must coincide at relevant social moment (yet it is really element two that matters in practice). If either element is missing, then not CIL.

-opinio juris is to be gathered from gen shared legal expectations of humankind, not state elites.
-some relegate to only those involved in activity. Paust thinks all of humankind.
-Neither element one or two req universal acceptance.


-look to see how widespread.

- But CIL is universal in obligation for individual state/person  


No consent necessary; binding on whole int. community. 

-But see Tel-Oren wrongly stating individuals do not have duties under IL.
-Contra infra HR vios and Kadic.

Agreements that become CIL:

-What began as int. agreement can become CIL over time, and thus binding on those that did not originally sign or even rejected agreement.  See Nuremburg trials Germ rejected Hague Conventions on land war, but bound by them as CIL.

-Note, agreement becoming CIL is only way to bind non-signatories to the agreement.

-Parts of an agreement can grow into custom. 

-Treaty might also simply reflect custom and aid in developing into CIL.
-All individuals, regardless of nationality, are bound by CIL.

-See Sources and Evidences below for further discussion of derivation of CIL.

General Principles of Domestic Law: (not emphasized in course)
-Shared principles among civil law and common law countries.

-ICJ can use gen principles of domestic law for decisions. However, only used if accepted as IL, really becomes CIL.

-Evidences-evidences of the content of a treaty.

-treatises, law review articles, judicial opinions, commentaries all can be used to interpret a treaty. 

-Not sources of law. Source of law = treaty. Evidence of law = Prosser on torts. (Though some evidences become so authoritative that treated like sources).

-Typically Gen Assembly (GA) resolutions are not binding, but can become “authority”—legally relevant.

-ICJ cannot use principles of equity or justice as basis of decision. But do use indirectly to interpret treaties.

ICJ and ICC:

-Individuals cannot appear before world ct. 

-part of reason some think individuals do not have rts/responsibilities under IL.

-It is up to a state whether to rep individual at int. level.

-ICJ (International Court of Justice) - Two functions-
1) Advisory opinion to UN (GA, Sec Council, etc.). 


-Not binding but usually followed

2)States (only) bring cases before ICJ


-State must consent to jurisdiction of ICJ. Consent can be



1) ad hoc

2) treaty based-special declaration of acceptance, typically revolving around a particular issue. Can it be in general??
-ICJ can be useful dispute resolution mechanism.

-ICC (International Criminal Court) – 


Actors: Definitions

-State –International law applies. 4 elements to compose a state:

1) Controls a relevant group of people or populations w/in its power

a.  not necessarily united under religious or political perspective

2) control defined territory

3) Has a government (president, leg, currency)

4) Interacts with or is recognized by other states (e.g. enter into agreements w/ other governments).

-Elements per Kadic (p. 391)
-Nation – all characteristics of State, excluding need to control geographical territory. 3 Elements:


1) relevant/recognizable people group



-no gov’t recognition req.



-ths will be determined by the community.

-Beligerant – relates to a true civil war and carries basically same characteristics as statehood A belligerent will have.


1) A government


2) Represent a given people


3) Be able to field military forces 


4) have significant control of a certain territory as its own

5) Outside recognition as a belligerent or nation or state

-Gorilla warfare counts.  It is a tactic. If doing in sustained way, OK. 

-e.g. confederacy during Civ War, recog by Britain as belligerent, not state, and had agreement concerning commerce.

-The laws of war apply to a beligerant and its former government.

Is belligerent the lowest status one can have and be at war w/ another??

-Insurgent – Does not require outside recognition like a state, nation, or beligerant.

1) A government


2) Represent a given people


3) Be able to field military forces 


4) have significant control of a certain territory as its own
-See Protocol II to the 1949 GC, Art. 1(1).
Individuals 
Rt. to Self-Determination - Individuals, people, have the right of self-determination—free political process—the “rt to determine political status and freely pruse their econimic, social, and cultural development.” ICCPR Art. 1(1); See also  States don’t have rt to self-determination. See UNC Art. 1(2), , ICESCR Art. 1.
-individuals have rights and duties under both treaty based and customary IL. 

-1790’s we see individual rights and duties exist w/ the Alien Torts Claims Act as well as other acts. 

-ATCA gave foreign gov?? Cos, individuals rt to bring civil claims, in violation of the laws of nations or U.S. treaty, against U.S. citizens in U.S. courts. (note, priv co can have rts/duties).
-Individuals under Treaties: Treaties may explicitly or implicitly grant rts and duties to individuals “and such duties can recognizable implicate HR.”

-Implicitly through language like” every individual shall strive” or “all people” in preambles (though there is no direct article giving duty) can create individual duty.


-See Preamble to ICCPR, “the individual having duties to other individuals and to the community to which he belongs, isunder a responsibility to strive for the promotion fand observance of the rights recognized in the present Covenant.” (18,n1).
-Individual duties and rts may also be implied by asserting rt w/o reference to who owes corresponding duty. 

-e.g. UDHR “No one shall be subject to…” not specific on who doing subjugation, so implicates private liability. 

-Art.29-“Everyone has duties to com”; Art. 30 – nothing shall imply state, group, person rt to vio rts, freedoms in instrument.

-U.N.Charter (UNC) gives individuals duties—“group and persons who vio rts…”

-Convention Against Torture limits to state or gov actors or individuals acting w/ pub. off. to torture, but recognizes potential application of other instruments w/ wider application—leaving open app to individ.

-Individuals under CIL Historically: Individuals historically and currently granted rts and duties under CIL, traditionally HR violations. See Kadic infra

-Jefferson also stated those involved in slave trade could be punished for violations of human rights—CIL today.


-Piracy (vessel to vessel) private actors, acting for public (e.g. PLO) or private ends, traditionally punished as violation of IL.


- Violations traditionally allowing individual to be punished under CIL:



-Piracy



-Engaging in the slave trade



-(later) slavery



-genocide (See Kadic)


-HR violations



-Breaches of neutrality and assaults on foreign gov personell



-Violations of laws of war (see Kadic)
-Commonalities of both: Individuals are subject to both civil and criminal sanctions for violations of IL. See ICCPR; G.C. 20, p.18 n.1

-Individuals can assert IL rights in domestic cts, though not before international bodies.

-Individuals can sue priv perpetrators (or state). See La Abra Silver Mining C. v. U.S., p.11. (treaty based; Co attacked citizens) or piracy (CIL based).

-Human Rights – freedoms, immunities, and benefits that, according to modern values, all humans should be able to claim as a matter of right in the society in which they live. See UCDHR.

-HR law also apply during war or armed conflicts.

-*some treaties allow derivations, but ICCPR Art.7 shows HR are non-derrigable in all circumstances w/ mandatory shall--“No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. In particular no one shall be subjected w/o his free consent to medial or scientific experimentation.”
-Crimes Against Humanity – at Nuremburg defined as acts against civilian population. Not necessarily whole population, just some civilians 

-e.g. World Trade Center bombing. 

-Genocide – any of the following acts committed w/ intent to destroy, in whole or in part, a national, ethnic, racial or religious group , as such: a) killing members of the group, b) causing serious bodily/mental harm to members of the group, c) deliberately inflicting on the grop conditions of life calculated to bring about its physical destruction in whole or in part, d) imposing measures intended to prevent births w/ the group, e)forcibly transferring children of the group to another group. Convention on Genocide art. II. (Now typically considered CIL).

-Must have intent to destroy member of group b/c member of that group to have req mens rea.

-Applies to members of group, thus more than one person.

-Does not apply to gender, political group, cultures. But could have mixed e.g. Muslim women.

-See Kadic (murder, rape, forced impregnation, torture designed to destroy religious/ethnic group Bosnian Muslims/Croats is genocide.)
-Kadic v. Karadzic (holding private individuals engaging in certain coduct can be held liable for violations of the laws of nations, and finding president of smaller republic w/in Bosnia-Herzegovina liable for directing HR violations carried out by military forces under his command, including torture and genocide, and vios of laws of war during Bosnian civ war; juris under ATCA.) 

(Citing Filatiga as applying ATCA to priv action, Op. Atty. Gen. Bradford, and In the Brig Malek Adhel (declaring pirates were hostis humani generis, an enemy of all mankind, b/e in part acted w/o public authority), Nuremburg trials for priv liability for war crimes.

-Geneva Convention Common Article 3 (GC3-laws of war):

-All parties to a conflict mutst adhere to these rules, including insurgents.

-Combatants are immune under GC3 for lawful targeting, unless captured and vice versa 

-Creates rts for individuals.

-It is now considered CIL.  Thus, Al Queda would be protected under GC3, whether nationals of state that rat. or not, though all but Taiwan rat.

DUE PROCESS

 -  GC3 req. DP. Must be consistent w/ ICCPR Art.14 DP = customary DP. See also Protocol GC 1949, Art. (1). DP requires:

1) All persons shall be equal before the Cts and tribunals.

2) In criminal case or determination of rts/obligations in suit at law, all shall be entitled to fair and public hearing by a competent, independent, and impartial tribunal established by law.

3) All Ds presumed innocent until proven guilty according to law.

4) In criminal cases: a) informed promptly in language understandable to D of the nature and cause of the charge against him, b) adequate time and facilities for prep of defense and com w/ chosen council, c) tried w/o undue delay, d) to be present at trial and def himself and to be informed of rt to have council in any case where justice req and have council payed for if he cannot afford it, e) cronfront Ws and call and examine his own Ws under same conditions as Ws against him, f) not to be compelled to testify against self or confess guilt

5) Rt. to review of conviction by higher tribunal according to law.

6) Rt. to compensation if wrongly convicted, not of his own doing.

7) DJ clause for convictions and acquittals

-Query: DP of state where pros or gen consenses?


Damages

-Can obtain money damages when suing for vio of IL.

-See Resolution of 1781 (permitting damages to individual inj party and U.S. for vio of safe conducts and passports issued by cong to foreign pwr during time of war, hostility toward those in amity w/U.S., infractions of immunities of ambassadors/ foreign ministers, infractions of treaties and conventions; suits to be heard by appropriate tribunals in states)

-Policy Point – Question of whether IL should be binding on U.S. citizens. 1) Doesn’t follow Con process—not ratified by cong and not voted on by citizens. 2) Conversly could argue that very democratic at int. level b/c based on maj. opinion. 

United Nations Resolutions

-UN Security Council (UNSC) and Gen Assembly (UNGA) function under process constituted by treaty—UN Charter (UNC).


-Each signatory has rep in UNGA, one state one vote.

-UNGA can initiate studies and make recommendations for certain purposes ( a) promoting international political co-operation and encouraging development of IL; b) promoting international co-operation in the economic, social, cultural, educational, and health fields, and assisting in the realization of human rights and fundamental freedoms for all without distinction as to race, sex, language, or religion).. UNC Art. 13. Also pwr to recommend peaceful adjustment of situations. Art. 14 


-UNGA does not have pwr to enact leg, make similar decisions to 
UNSC mentioned below, condemning state for vio of IL, or sanction.


-Today, does have pwr to make condemnatory resolution, but not 


binding and is at best relevant for legal interpretation.



-Art. 1 (2) would auth UNGA to auth internal revolt and outside 


assistance.




-Based on rt of people to have self-determination. Thus, rt 



to have outside in achieving self-determination


-

-Becoming more accepted that a state could unilaterally 



engage in self-determination assist, but current maj view is 



need UNSC authorization.
-But subsequent practice demonstrates growing competence of the GA to make legally relevant determinationas and to condemn vios of the UNC and IL more generally.

-As Vienna Convention notes treaty can be influenced by subsequent practice of signatories.

- GA resolution can be used to inform content of IL. Nicaragua v. U.S. (ICJ used GA resolution as evidence of content of CIL surrounding the use of force and finding U.S. prima facia violated that rule by assisting Contras). See Also Filartiga v. Pena-Irala (U.S. case using GA resolution to inform content of CIL.

-UNSC is composed of 5 permanent members (U.S., China, France, G.B., Russia) other 10 members elected by G.A. for 2yr periods. Gets pwr through UNC.
-UNSC can make decisions binding on members and either authorize or order sanctions where in compliance w/ UNC. See Art 55-56 (what UN shall promote; word pledge in 56 indicates legal obligation).


-If not in compliance w/UNC( could be Ultra Vires. Must act in 
conformity w/ purposes and principles of UNC. Art 24(2).

-In reality ICJ rarely reviews UNSC decision (Marbury arg?)


-Jus Cogens – becoming more popular idea that other treaties should 
trump UNSC rule, but still pretty much UNSC rules.


-UNSC has tremendous pwr. See UNGA Resolution in 1984 rejecting 
and nullifying the constitution of the apartheid regime of South Africa 
and urging all governments and people to assist the S.A. people the 
regime oppressed.


-Can order mil force, but never done; only authorized use of mil force.


-Must get maj of 15 to get decision and no veto from perm member.


-Procedural vote does not req. Maj. Decision that can set up sanctions, 
resolutions, etc. req majority.
-UNC is U.S. treaty and supreme law of the land (but can not run contrary to Con in terms/app e.g. support of GA resolutions). U.S. v. Steinberg. 
-It is possible for states to delegate law making auth to int. orgs, and a number of int. agreements create int. institutions w/ law-making and/or regulative pwrs.


ICC and the Rome Statute 

-The ICC was crated by the Rome Statute adopted by the UN Diplomatic Conference on Plenipotentiaries on the Establishment of an International Criminal Court. The Rome Statute is part of a new treaty.

-The ICC has limited jurisdiction over three “core” crimes under CIL: 1) genocide, 2) some crimes against humanity, and 3) some war crimes, Art. 5(1) (See Art. 6-8 for specific crimes), and 4) will have jurisdiction over aggression when the contracting parties are able to define the crime and set out conditions under which the Ct. shall exercise jurisdiction. Art. 5(2).

- ICC only has jurisdiction over nations party to treaty or nationals of state party to the treaty. See Art 12(2).

-Exception: Under pecial provisions, cases can be brought to the court 

1) by the UNSC (acting under Ch. VII of UNC) 


-(subject to veto e.g. referred Darfur situation to UNSC), 

2) if crime occurs on territory of a contracting party, they can refer to the pros, or

4) by the Ct’s Prosecutor, if such proceeding approved by Cts. pretrial chamber. 

-U.S. has not signed/is not bound by Rome Statute.

-Advantage to signing is we can then cutoff an ICC investigation and initiate our own investigation/prosecution. As non-signatories, if U.S. soilder commits crime on party nation soil, then we can’t cutoff if ICC, contracting party, etc. wants to investigate/prosecute.

Equity and Justice

-*Cannot use equity and justice as primary basis of decision unless parties agree (equity infra legem – equity clearly w/in or allowed by the law). See Art. 38(2) Stat of ICJ.

-Quasi-Exception: Ct. may use principles of equity/justice to interpret treaty-based law/CIL (equity praeter legem – in between the law)

-If treaty allowes it as basis for ruling or interp, then can use. (e.g. UNC says can use justice).

-Law trumps equity/justice. If clash between equity/justice and the law, then the law prevails (but note, eq/justice may be interlaced in law).

General Principles of Domestic Law

-General Principle of Domestic Law (GPDL) – a widespread legal principle found in the domestic law of many nations.


-The ICJ can use GPDL as bases for decision.

Examples:

- Factory at Chorzow Case -  Permanent Court of International Justice (PCIJ) found that as a general conception of law every violation of anengagement involves an obligation to make reparation i.e. for every wrong there should be a remedy; and that a state should not benefit from illegality.

-Cambodia v. Thailand – ICJ recognized the principle of estoppel, a principle common to most legal systems.


Higherarchic Categories of IL

-In the case of an unavoidable clash between an ordinary int. agreement and ordinary CIL, the int. community has not definitely resolved which form of IL should prevail.

-Differing Views:

-Restatment §102, comment j – 

1) Cust law and law made by int. agreement have eq. auth.as IL.  2) Unless parties evince a contrary intention, a rule established by agreement supersedes for them prior inconsistent rule of CIL.       3) However, an agreement will not supersede peremptory norm of IL.


-Too simplistic.

-1) Bilateral treaty should not have same status as a) a norm of CIL  (b/c formed by gen consensus of int. comm.) or b) same status as important multilateral treaty (e.g. UNC).

a) Paust also thinks CIL should trump large mult. Lat. Treaty (e.g. UNC), b/c gen consensus larger w/ CIL.

2) Certain forms of IL are more significant to int. comm. and have higher status than reg IL (Rest., fore example, evend acknowledges premp. norms; see also UNC below).


The UN Charter

-UN charter will prevail in case of clash w/ other int. agreements. Art. 103


-only applies to UN members and other treaties they may have. Id.


Obligator Erga Omnes 
-*OEO holds primacy over ordinary treaties.
-obligatio erga omnes (OEO) – owing by all to all; obligations not to a certain state and its nationals but to an among all of humankind.  

-These are the obligations of a state towards the int. comm.. as a whole. These are the concern of all states, and all states can be said to have an interest in their protection.

-The Schooner Amistad  - SCOTUS recognized the primacy of fundamental HR over ordinary treaty law and released. 

-A group of Africans captured as to be slaves, overtook the Spanish vessel and sailed it to the U.S. Ct. declared that a treaty between Spain and U.S. to return “Cargo” did not take precedence over human life and liberty and to hold such would deny the Africans of the protection of other treaties and IL.

-Breach of humanitarian law (OEO), including the laws of war/GC (treaty/CIL), by one party does not justify reciprocal breach or allow other party to induce compliance through reciprocal action, b/c they owe not just to breaching party but to all human kind. See GC Art. I.
-If a treaty is multilateral or custom based, then one party cannot suspend  performance/terminate b/c of violation of one other party, if the obligation is owed to all other signatories or all humans under CIL.

-Examples: prohibition of aggression, prohibition of genocide, basic rights of the human rights, Geneva Convention.


Peremptory Norms Jus Cogens

-Jus cogens (JC) are general IL now widely accepted as a form of CIL. 

-JC may be reflected in treaties and in custom.  

-They are formed by patterns of expectation and behavior that are recognizably conjoined in the ongoing social process or patterns of expectation generally shared by people in the world
-*Premptory Norms or JC preempt or supersede international agreements.

-Vienna Convention: 

Definition of norms jus cogens – “For the purposes of the present Convention, a peremptory norm of general international law is a norm accepted and recognized by the international community of States as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general international law having the same character.” Art 53.
Conflict between new Treaty and existing NJC-  A treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of general international law. 
-Conflict between existing treaty and new NJC-  “If a new peremptory norm of general international law emerges, any existing treaty which is in conflict with that norm becomes void and terminates.”

-Restatement view: §702 lists preemptory norms and a state violates IL if , as a matter of policy, it practices, encourages or condones


a) genocide


b) slavery or slave trade


c) the murder or causing the disappearance of individuals

d) torture or other cruel, inhuman, or degrading treatment or  punishment

e) prolonged arbitrary detention


f)systematic racial discrimination, or

g) a consistent pattern of gross vios of internationally recognized HRs.

-Not all HR norms are peremptory norms. However, a-f in the list above are definitively considered preemptory norms.

-Forced Disappearance of Individuals (See Rest. §702(c)) – 1) refuse to ID name of person disappeared (detained or captured), 2) refuse to ID place where disappeared person is detained.


-either 1 or 2 constitutes forced disappearance.


-It is a crime against humanity.

-Torture, cruel, inhuman, or degrading treatment (forms higherarchy) – look to gen patterns of expectation in int. comm. to determine what constitutes these four.

-Arbitrary Detention – knock “prlonged” out of “e”.  Today, 1hr is enough. Arbitrary is open word; could be broader than PC.

-HR Committee Gen. Com. 24:


- adds religious freedom to the list of JC.


-Arbitrary deprivation of life. Arbitrary very open word—unclear what precisely constitutes.

-Attempted reservation that denies JC is void as a matter of law.

Sources and Evidences


International Agreements



The Nature of Treaties

Vienna Convention (VC):

-The Vienna Convention on the Law of Treaties is the primary source for the law on treaties.  

-The US has not ratified the treaty, but US courts cite it and the Executive branch recognizes most of it at customary international law.  Thus, in the US, the VC is recognized as the authoritative guide to treaty law.  

-The VC only applies to treaties that meet its requirements.
- International agreement (Art.2) – an agreement (1) concluded between states, (2) in writing and governed by international law, whether in one or more instruments. Contra Rest. §301(1) below (VC def is imperfect).

-Object and Purpose (Art.18) - “A State is obligated to refrain from acts that would vio the object and purpose of the treaty.”

-Vio obj/purpose, may vio treaty as whole.

-Note, a reservation can stand even if vios one art., but if vios object/purpose of treaty, and thus treaty as a whole, either the reservation falls or if seriously conditions purpose of ratification, terminates as to the signator.

- Adherence During Ratification Process (Art. 18(a)) - A state that has signed a treaty must adhere to the terms of the treaty while awaiting ratification, until it “shall have made its intention clear not to become a party to the treaty” (i.e. w/drawn signature).

- Pacta sunt servanda (Art. 26) - every treaty in force is binding upon the signatories and must be performed by them in good faith.  

-Domestic Law Prohibition Article 27 - a party may not invoke its internal law as justification for failure to perform a treaty.

-Rest. §301(1): p.65

-Agreements between states and non-state actors (e.g. belligerent; int. org. (like old PLO)) are int. agreements, if intended to be legally binding and governed by IL. 

-Paust - A treaty between insurgent and state government equals a treaty, especially if armistice.

- Non-gov actors (NGO), e.g. Red Cross, or city cannot engage in international agreements. Comment a; contra VC Art. 2

-Oral agreements are equal in binding character to written agreements. (E.g. Ad hoc oral agreements--Exec agreement, which can operate as Sup. Law of the Land, w/o advice/consent of Sen). Comment b; contra V.C. Art. 2.


-While a writing is not essential, it can be ev. of binding character.

U.S. Treaty Laws:

-Pres. can w/ draw signature from treaty at any time (e.g. Bush w/drew Clinton’s signature from ICC).

-Treaties v. Exec. Agreements – 

-Treaties: While international law recognizes treaties as all agreements meeting the above requirements, the US makes a distinction between treaties and executive agreements.  

-Under US domestic law, for a treaty to be given legal effect they are to be concluded/ made by the President with the advice and consent of the Senate. 

 -Senate ratification requires a two-thirds majority vote according to the US Const. art. II, § 2.  

-The US also says that we will not take up anything in a treaty that conflicts with the Const.  This basically says that I agree unless I don't agree.

-executive agreement: unlike treaties, may be given legal effect and concluded by the President based on authority granted by Congress or based on the inherent authority of the Executive branch according to the U.S. Const.  

-It is not clear as to what matters must be concluded by treaties or executive agreements.  However, it is clear that the president may not conclude an executive agreement that covers grounds clearly within the congressional domain, like the regulation of foreign trade.  The President does have much more power in the realm of foreign affairs.

-Generally :Treaties, under international law, are composed of the rights and obligations of the parties with two important limitations.  A treaty may not conflict with jus cogens and a treaty may not conflict with obligations undertaken as a member of the UN under the UN Charter.
-Commercial Affairs - International agreements do not include contracts of a commercial character, even if they are between states, that is intended to be governed by some body of contract law.  An example of such an agreement would be the sale of goods among states.



Interpretation of Treaties

-General rule for interpretation of treaties – utilizes a limited contextual approach; a treaty shall be interpreted in good faith according to the ordinary meaning of the terms in their context and in light of the treaty's object and purpose. VC Art. 31(1).  

-How to find the Ordinary meaning – use several dictionaries.  Could also be the communities meaning or an understood meaning between parties.


-Use current meaning of word, not common meaning at time of 
formation.

-Drafted in Mult. Languages  - If a treaty is drafted in more than one language, the text in each language is equally authoritative, unless it has been agreed that a particular language will prevail.

-If in mult language use dictionaries from each language


Operative Language – 



Shall – self operative language; mandatory



May – more contingent language, not mandatory

-How to find Object/Purpose – review text, preamble—can be just as important as text for interpretation—and annexes (agreement or instrument made in relation to conclusion of treaty). VC Art. 31(2).

-Subsequent agreements made between the parties regarding the interpretation, subsequent practice in application of the treaty, and relevant rules of int'l law are to be taken into account. VC Art. 31(3).

-Note, consideration of subsequent practices means treaty can be dynamic overtime.

-The preparatory work (negotiations) of the treaty and the circumstances of its conclusion may be taken into account to 1) confirm meaning resulting from app of Art. 31, or 2) for interpretation purposes when the interpretation according to Art. 31 leads to ambiguity or unreasonable results.  Before looking to these supplementary means under Article 32, the interpreting body should conclude that the ordinary meaning is obscure or unreasonable.  VC Art. 32.

-However, there is an argument that Article 32 can be used merely to confirm the meaning of the treaty.

-*Also, real world usage (ICJ, U.S. Cts.) do commonly look at leg, history, etc to interpret outside of Art. 32 restrictions. 

Problem w/ doing this is that these records are easy to manipulate and may represent failed views. (Scalia/Paust).

Interpreting Bilateral Treaties – If one party elicits its definition/meaning of the language, that interpretation should not necessarily prevail; look at both parties interpretation.


-However, if unilateral interpretation prevails in action of at least one party, may become prevailing interpretation by estopell.

-Sale v. Haitian Centers Council – Hatians out on sea on raft and captured by U.S. ship there was an argument as to the meaning of "return" under Article 33 of the Refugee Convention (must we return or are they persecuted refugees, no return).  SCOTUS looked at negotiating history of treaty to support its conclusion that the text of the treaty did not apply to aliens interdicted on the high seas (said it basically meant to deport or expel, which they weren’t doing since intercepted on the high seas).  Thus, the US is not in violation of that treaty if it returns a refugee to the state of persecution if they are intercepted in the high seas.  

-Dissent -  negotiations of the parties should not be considered unless they provided "extraordinarily strong contrary evidence."

-Contray to Maj opinion, the Hatian’s got on U.S. vessel, effectively U.S. soil, so made it to our territory, as req by treaty, and not on high seas.  Ct. got it wrong.

-Also, Ct. basically made up meaning of return, and should have looked at generally shared meaning not mere intertextual relation of words and U.S. legal meanings.


Reservations, Understandings, and Such

-Invalidating Reservations: A Two Step Process – 

1) Violate JC? Is the reservation void as a matter of law (e.g. reserves the right to violate peremptory norms on HR)

2) Is it non-essential?  Is the reservation minor and among many others, and thus can still be severed and the party is still bound (i.e. rule on severability below), or is it so important that it conditions consent and the party should be released from the treaty.
Reservation (VC Art.2) - any unilateral statement made by a State, “when signing, ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude or to modify the legal effect of certain provisions of the treaty in their application to that State."

Limitations on Reservations (VC Art.19) – reservations permitted unless 1) treaty expressly/impliedly prohibits reservations, or 2) the reservations are incompatible with object/purpose of treaty.

Consent Req. (Art. 20) -1) reservation does not require subsequent acceptance by the other parties. 2) However, “If it appears from the limited number of the negotiating States and the object and purpose of the treaty that the application of the treaty in its entirety between all the parties is an essential condition of the consent of each one to be bound by the treaty, then a reservation requires acceptance by all the parties.”

-Art. 20(2)(a) – But if reservation not void as a matter of law and unless the treaty otherwise provides, if one state accepts a party’s reservation, then the reservation is good as between those states, if and when the treaty is in force for those states.

-Time Limitations (Art 20(5)) – A reservation will be considered to be accepted by a State if the State has raised no objections w/in 12 mnths or by the date is expresses consent to the treaty, whichever is later.

-Paust does not believe this subsection is CIL yet. No gen expectation or gen pattern of practice. Possibly follows estopell principle, but not the practice in the real world.

-Reservations on HR - No reservation to HR treaties that deny peremptory norms that are HR.  Any such reservations are void as a matter of law. Object is to protect natural rights of all humankind, not just particular rights and obligations exchanged by States. 

-Rule on Severability - Generally, a reservation may be severable if it does not substantially interfere with overall consent or purpose of consent to ratification.

-See Reservations to the Convention on Genocide - The object and purpose of the Genocide Convention was found to have limited the freedom of making reservations to it by the ICJ.  The Human Rights Committee's comments on reservations made (by the US) to the Covenant on Civil and Political Rights and the Optional Protocol stated that the reservations would not be given effect because the reservations were not compatible with the object and purpose of the treaty.  The Committee found that the reservation was severable and the Covenant would be operative for the reserving party without benefit of the reservation.  Whether the Committee had the power to express its view concerning the admissibility of the reservation is debated.  However, most commentators agree with the Committee (due to rule on severability above). 

-Contested whether our reservations are out. We would say yes, most in the community would say no, and the U.S. is just one among many, so they are out.

-See also Human Rights Committee, Gen. Comm. 24 – Committee notes that reservations denying people right to determine political status and pursue economic, social, and cultural development, the obligation to respect and ensure rights on a non-discriminatory basis, to ensure all rights contained in the Covenant to those w/in the State party’s jurisdiction and to alter domestic laws to remain compliant w/ covenant violate the object and purpose of the treaty. Such reservations may be severed and the Covenant remain operative for the party, w/o benefit of the reservation.

 -Note, Pres. said art 1-27 could not be used as direct cause of action in U.S. To get around could argue 1) void ab initio (no cause of action, no civ remedy), or 2) only applies as to cause of action, and can be used as defense.-civ or crim.

-Also the Committee said a reservation to a specific right might not only vio the obj/purpose, but to a supportive gurantee—something essential in the structure of assuring HR.

-eliminates VC 20(5) 12 mnth rule for ICCPR. No reciprocity needed.

-Note, U.S. declared 1-27 did not give priv cause of action. But ICCPR Art. 50 states "[t]he provisions of the present Covenant shall extend to all parts of federal states without any limitations or exceptions." The “shall” language mandates application to feds/states w/ no exception. That would kcnockout exception to 1-27, and incorp 1-27 at least domestically (b/ Art. 50 is only territorial, while 1-27 extraterritorial). 1-27 only applicable extraterritorial if void ab initio.

-“Thus, even if the declaration of non-self-execution were operative, the treaty is [at least] partly self-executing, has the force and effect of law, and is supreme federal law." (Paust, Customary International Law). The ICCPR has been ratified by U.S., w/ reservation to 1-27.



Other Aspects of Void and Voidable Status

-Simple consent is not determinative asto whether a State is bound to a treaty and that treaty is operative.

-Means of invalidating Consent (VC Art. 49-52) - Fraud (49), corruption of State rep by another State (50), and coercion (through acts/threats (51) or use of force (52)) are all grounds to invalidate a State’s consent to be bound by a treaty.  

-Force as used in UNC Article 2(4) means military force. Clearly the VC pertains to mil force, but economic, diplomatic, political force/coercion is typically tolerated. Still, some contest and say these are impermissible force to get to sign treaty. 


Breach of Treaties

-Material breach of a treaty may be grounds for termination of the treaty, but the effect of the breach depends on whether treaty is bilateral or multilateral. 

-Material Breach (Art. 60(3)) - It is a material breach if the breach consists of a repudiation of the treaty not sanctioned by the VC or if the violation is of a provision essential to the accomplishment of the object or purpose of the treaty.

-Breach of a bilateral treaty (VC Art. 60 (1)) - a material breach by one party in a bilateral treaty entitles the other party to terminate the treaty in whole or in part. 

-Breach of a Multilateral Treaty (Art. 60 (2)) says that the parties not in breach may suspend or terminate a multilateral treaty in whole or in part by unanimous agreement (not unanimous no suspension/termination), in either the relations between the breaching party or between all of the parties.  A material breach of a treaty may be invoked as a ground for termination. If impossibility is temporary, may be invoked only to suspend

-However, w/ HR treaties involving JC or CIL, the parties cannot suspend performance. E.g. breach of GC by one party does not entitle others to forgo obligations of laws of war.

-A state must choose to suspend terminate. 


-SCOTUS has said pres. will determine.

Impossibility and Change of Circumstances

-Impossibility of Performance (VC Art 61) - recognized impossibility of performance, based on the permanent destruction or disappearance of something indispensable to performance, as a grounds for terminating or w/drawing from treaty, unless the impossibility is the result of a breach by that party of an obligation under the treaty or any other international obligation owed to any other party of the treaty. 

- Fundamental Change of Circumstances (VC Art 62) - recognizes that treaties may be terminated when a fundamental change of circumstances has occurred.  This may not be invoked to terminate a treaty unless there is a fundamental change of character, the change in circumstances was unforeseen by the parties at the time of agreement, the circumstances at the time of entering the agreement were an essential basis of the treaty, and the change radically alters the performance of obligations yet to be performed under the treaty.  This may not be invoked if the treaty establishes a boundary or the change is the result of action by the invoking party. If the change is temporary, the same rules are applied for suspension.

Customary International Law

To become custom, practice must have widespread support of people in international community.
Sources – Two elements: 1)gen patterns of practice and 2) opinio juris. (See Customary International Law section above.)

-Though both prongs req, Cts. in actuality look more closely at opinio juris than patterns of practice.
-CIL derived generally from practice and expectation of humankind—not states.

-Opinio Juris, the subjective element, is gathered from patterns of generally shared legal expectation among humankind, not merely among official State elites. 

-“The behavioral element of custom (i.e. general practice)…rests not merely upon the practice of States assuch but ultimately uon the practice of all participants in the international legal process.

See The Scotia (a SCOTUS decision recognizing that CIL rests upon the common consent of all civilized communities, and is in force “not because it was prescribed by any superior power, but because it has been generally accepted as a rule of conduct).
-To determine whether legal practice/expectation will look at general patterns of practice and legal expectations of community at relevant social moment.

- omissions—inaction or compliance by choice—can demonstrate patterns of practice.

-As noted above, universal acceptance of either prong is not req, but CIL is universal in obligation once established.

-See The Scotia (also stating law of nations is of “general” or universal obligation and should be taken notice of by U.S. courts).

-See The High Command Case (National sovereignty is limited by self-imposed laws or those laws imposed by the composite thinking in the international community).
-For opinio juris, awarness of the degree and intensity of gen acceptance aids in determining normative content making rational choices for application

Practice must have continued long enough to signify understanding and acquiescence. Thus, time becomes like third element.

-Time – significant amount but differs (general = about 32 yrs; admirality = about 15 yrs, quasi instant = 10-15 yrs).
-If vio become to widespread, legal basis can be lost, then cause other base to be lost, when either gone, not CIL for at least that social moment.
 -The realist also considers pop size, nat pwr, values, etc. The State positivist sees every States opinion as equal.
-Note, usage (long-term practice) is one element of det. CIL, but can also be used to interpret agreements, though not law.

-Evidences of customary norms/relevant patterns of expectation:

-Judicial Opinions; works of textwriters; treaties/other int agreements; domestic Constitutions or leg; exec orders, declarations, recognitions; draft conventions/codes; reports, resolutions, decisions of int orgs; testimony and affidavits of textwriters. 

-Individually the above do not make international law, but together they may be evidence of international expectations and practices.  Thus, they are all important.  

-The Paquete Habana – SCOTUS recognized int'l law as part of U.S. law and used CIL. Here the Ct. looked at many treaties throughout the centuries as evidence of opino juris.

-Ct. also declared that they, not the president declares what the law is (i.e. Marbury principle), and will interpret treaties.



-However, execs view on treaty is very influential.

-Note that even where treaties exist, you should still look to CIL to inform interpretation of treaty and incorporate individual duties.

-In Nicaragua v. US, the ICJ found the US violated the IL of non-use of armed force by assisting the Contras in Nicaragua.  The ICJ used the Declaration on Principles of International law to show CIL on the use of armed force that prohibits the encouragement of irregular forces for the incursion into the territory of another state and participating in the civil strife in another state.

-U.S. Cts. have utilized U.N. resolutions to identify CIL (See Filartiga). While passage of a unanimous or almost unanimous resolution greatly increases the chances that one has an evidence of opinio juris, a resolution itself should not be relied on as such evidence b/c the vote of nations leaders adequately represent their people, nor does the one state one vote system necessarily reflect a weighted vote based on population numbers. 
-Concerning proof of the content of customary norms, one need only demonstrate a core of generally expected meaning and cases recognize that normative content need only be sufficiently defined—not necessary that every aspect be fully defined (Xuncax v. Gramajo). Ct. wants many cases, builds pattern of gen expectation.

-The Restatement and a few other commentators argue that customary international law is not binding on a state that declares its dissent form the principle during its development, but this is the minority view.  The majority view is that all are bound by customary law.  

See Nuremburg Trials – Germany had not ratified the Conventions but was still subject to the law they set forth, as it had become CIL by that time.

-Domestic Law/Authority is no excuse. The Principles of Nuremberg show the power of international law even when internal laws do not impose a penalty.  Here, customary international law was found using the UN Charter as evidence.  Any person who commits an act which const. a crime under Int'l law is responsible therefore and liable to punishment.  There is no exemption when internal laws do not impose a penalty.  Heads of State or Govt. officials are not exempt.  And, there is no exemption for persons acting under order from the Govt. or their superiors unless there is no moral choice available.  Defenses would be duress like the threat of death.  In the U.S. there is no exemption if the order was patently illegal under a reasonable person standard.

Domestic Incorporation
U.S. Incorporation


The U.S. Constitution

-Legislative: Art I, §8, cl. 10 – Cong shall have all leg pwrs “set forth herein”. This grants only some leg pwrs—the ones written in that section—and implicitly recognizes the existence of other leg pwrs not vested in cong. It also allowes for other bases of power on the same issues; A mere statement that congress has pwr in one area does not necessarily obviate all pwr from other souces. Pwr may be concurrent.

-Contra Art II – All exec pwr vested in Exec.; Art. III – All judicial pwr vested in the Court.

-Art. II gives some leg pwr to Pres. in treaty pwr, which has full effect of law in the U.S.; See also exec agreements, which pres alone creates.

-Law of Nations - This is the only clause in the Con to directly reference the “Laws of Nations”—congress shall have the power “to define and punish Piracies and Felonies committed on the high Seas, and Offences against the Law of Nations.”

-Amendment IX -  It is too simplistic to argue CIL is incorporable merely as C/L or even by statute, as indicated by Art. I, §8, cl.10. The 9th A. states, “The enumeration in the Constitution of certain rights, shall not be construed to deny or disparage others retained by the people.” The language reflects that one of the purposes and objects of the A. is to serve HR reflected in CIL. Thus, can incorp through Con As.


-Could potentially incorp through other As, such as 1st and 8th, also.


-Henfields Case also recog early on that CIL part of laws of U.S. 

-Judicial opinions and opinions of Atty. Gen have recog that CIL can limit cong pwr (i.e. looking to JC incorp through 9thA.) and may be releveant to adequate interpretation of cong pwrs to functionally enhance such pwrs (e.g. necessary and proper clse—to execute all other pwrs all other powers vested by Con in gov’t of U.S., or any dept or officer therof.)

-See p. 138 of text, Marshall stating the congress cannot act outside the laws of nations, nor can they transfer such power to the courts (just as the people can not transfer such power to the congress b/c the people cannot act outside the laws of nations).

Executive: Article II, cl 3 of the US Const. says that the President "shall take Care that the Laws be faithfully executed."  This includes customary international because it is the law of the U.S.

-Although, Art. I., cl. 11 says only cong can/has declare war, pres. claims and often has gone to war w/o cong decleration. Art. II., cl.3 says Pres. must faithfully execute laws of U.S., which includes IL, Exec used to execute int. agreements. E.g. w/ respect to war pwr said UNSC resolution, based on UNC, auth use of force. Argued on this basis Pres has unilateral pwr to respond to threats—method of indirect incorp. See also Prize Cases. These principles have all been recognized by the AG and the courts.

-The Pres. is bound by IL. It is his duty under Art. II, §3 of Con to “take care that the Laws be faithfully executed.” CIL is part of laws of U.S. and SLL (See Judicial section below). Pres is bound by and bound to execute the laws of nations and treaties, informing both his duty an pwr. 

-SCOTUS opinions have stated the Exec is bound by CIL.

-Judicial: Article III, §2, cl.1 of the USC extends judicial powers to cases arising under the USC, the Laws of the US, and Treaties made.  

-Laws of the U.S. have long been held to inlude CIL and treaties express. See Hensfields Case; Sosa; Marshall quote p. 138 of text.

-(See Federal Judicial Competence > General Judicial Power  and Fed Q jurisdiction below for further explaination of Judicial competence under USC and Jurisdiciton.)

Supremacy: Article VI, cl 2 of the US Const says "[t]his Constitution, and the Laws of the US which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the US, shall be the supreme Law of the Land."  

-This has been read to say that IL--both custome, as laws of U.S., and treaty based law—is the SLL.

-The judiciary is to enforce IL as SLL w/ no authorizing leg. 

-Also, means CIL/treaty trump State law.

-Jeffersonian approach is that treaties should only be applicable domestically if passed through congress (bicameralism/presentment like any other statute). Never won out. Contra Hamilton Federalist 22 (p.124)

General Types of Incorporation

1) Direct Incorporation – involves use of an international agreement or CIL directly as law forming basis for a claim, right, duty, pwr, civil cause of action, criminal pros, or other type of sanction.

-In such cases, direct incorp occurs whether there is a specific statutory basis for the IL cause of action or crime.

2) Indirect incorporation – the use of IL as an interpretive aid; IL is used indirectly to clarify or supplement the meaning of, e.g., the USC, fed statute, C/L, private K, or other legal provision.

-Not used as basis of for civil claim or crim pros, but indirectly to inform meaning of the law underlying the law used to bring claim/pros.

-Historically, most frequent use of IL in U.S. For example, see Pres. use of war pwr and UNC above. Also occurs when use CIL to interp treaty. Treaties not yet ratified have even bee used to interp fed law.

3) Incorporation by Reference – involves legislation that expressly refers to IL and incorporates such law in whole or in part by reference.



Federal Judicial Competence 




General Judicial Power

-Treaties: As noted above, Arts. III & VI of USC expressly refer to gen judicial competence concerning treaties of U.S.


-Treaties have express base as SLL in Art. VI.

-Modern view finds distinction in self-operative and non-selfexecuting treaties, and holds non-self executing treaties req leg to auth use domestically.

-A distinction not held by the founders, unless found w/in the treaty itself (language of the treaty), as held in an early opionion of of Justice Marshall.  (see later “Language of the Treaty test”)
-CIL: Unllike treaties CIL does not have express base of judicial competence. However, matters involving CIL may arise under Con (as seen above under Legislative), but the laws of the US have long been held to include CIL. 

-See Henfields Case (C.J, Jay) (the laws of the U.S. includes the laws of nations); See also Sosa (reaffirming that there are actionable int. norms and the domestic law of the U.S. recognizes the law of nations) (Bryer concurring affirmed torture, genocide, war crimes, and crimes against humanity implicate Univ. Juris).

-Thus, Art. III provides a primry base for judicial incorp of CIL in the phrase “Laws of the United States.” Art. VI then affirms CIL as SLL, when says Laws of U.S are SLL.

-SCOTUS can directly incorporate CIL, when exercising orig. juris, on basis of Art. III and VI alone, w/o the need for another statutory base, at least for civil sanction and jurisdictional purposes.

-Criminal Law is different. See Prosecting without an Implementing Staute below.

-In Summary, cases arising under both CIL and treaty are w/in judicial pwr of U.S. under Art. III, §2.



Subject Matter Jurisdiction

Federal Question Jurisdiction:
-Because international law is part of our law and is federal law, 28 USC § 1331 gives the district courts original jurisdiction over all civil actions arising under the Const., laws, or treaties of the US.  

-18 USC § 3231 gives the same courts original jurisdiction, exclusive of the cts of the States, of all offenses against the laws of the US, which has been recognized to include customary int'l law.
-For the Constitutional reasons set forth in the previous section, the phrase “laws…of the United States contained in 28 U.S.C.§1331 gives the district courts original juris over all civil cases arising under CIL.

-CIL that provides rts or remedies as law of the U.S. is Fed substantive law and fed cts have subject matter juris w/ respect to such law.

-Thus, gen jurisdictional competence to address and apply CIL exists under §1331, and additional jurisdictional competence or incorporation of CIL as substative law is not needed from other statutes, such as ATCA before Sosa, that refer specifically to CIL. See Kadic (1331 still somewhat questioned as cause of action Tel-Oren says no, but Abebe-Jiri-Negewo says yes).

-CIL is fed law and SLL and so no other technical juris competencies, like diversity/ admiralty juris, are needed.

-All of the above is equally applicable to treaties, as expressed in §1331.


Direct Incorporation




The Founders and Early Cases
Respublica v. De Longchamps - In 1784 the SC held the law of nations was considered to be part of the law of the US

 -U.S.v. Smith (stating the C/L punishes piracy as offense against the law of nations; argues that CIL could be used for crim pros even w/o implementing statute, even after C/L crimes banned).

-Ross v Rittenhouse -  the SC stated that Congress can facilitate but not alter universal law or customary int'l law.

-Henfield's Case - the Court recognized individual duties in both customary international law and treaty based international law.The Ct. recognized that the laws of the U.S. includes the laws of nations and allowed prosecution of an indiv. for violations of int'l law w/o fed crim statute forming the basis for prosecution. Thus, the directly incorporated customary int'l law.

-Neutrality Act – 1794 statute provides criminal sanctions for offenses against laws of nations, specificlally hostile or militaristic acts against nations w/ whome the U.S. is at peace.



Prosecuting w/o an Implementing Statute





Custom

-Widely assumed you need statute for crim pros under CIL.

Might could pros for crimes against humanity under CIL w/o statute (See Sosa). Academically this is acceptable—laws of U.S.=laws of nations=Sup. Law of Land (SLL). Allowed early in our history. 

See Henfield's Case (allowed prosecution of an indiv. for violations of int'l law w/o fed crim statute forming the basis for prosecution, thus, directly incorporating customary int'l law. See also U.S. v. Smith. Historically have done it. No statute implementing law of war until 1916.
-Note, if capture a int. criminal, and need statute to incorporate CIL necessary for prosecution, you can execute the statute after the crime w/ no ex post fact problem, if the it was criminal under CIL at time of the crime.

See Demjanjuk v. Petrovsky, Israel enforced its criminal law for the punishment of Nazis even though Israel did not exist at time that D committed atrocities, which occurred in Poland before Israel and Israeli law existed.  But, the cause of action was under the universality principle of international law that existed at the time of the crime

There is no statute of limitations on International Law.  Any such limitation would be voluntarily self-imposed by the country in which such a case is being tried.




Treaties

-Whether treaty can be self-operative in crim context hinges on whether congresses pwr, as statedin Art. I, §8, Cl. 10 of USC, to” define and punish” offenses against IL is an exclusive or concurrent pwr. If exclusive, then cong must implement through statute. Rest. §111(4)(c) and cmt i. 

-Rest. lists federal crimes as one of four areas in which congress has exclusive pwr to regulate, meaning no treaty in this area can be self-op and req an implementing statute.

-The maj view is that of the restatement; that an int. agreement must have an implementing statute passed by congress to become part of the criminal law.

-However, a mere statement that congress has pwr in one area does not necessarily obviate all pwr from other souces. If the pwr is not by its terms exclusive, then the pwr may be concurrent. This is the case for creation of fed crimes, and treaties not inherently non-self executing for crim sanctions.

-If it is merely concurrent, fed prosecutable crimes could be created by other directly operative law such as a treaty.

-See also De Longchamps and Hensfields case both directly incorp IL w/o implementing statute.  

-Despite majority view above, Paust says this is an Open Q.


Indirect Incorporation

-Rest. §114 – “Where fairly possible, a U.S. statute is to be construed so as not to conflict w/ IL or w/ an int. agreement of the U.S.”

-Statues must be interpreted to be consistent w/ IL. See, e.g. The Charming Betsy (a statue should never be construed to violate law of nations if there is any other possible construction, and, consequently, can never be construed to violate rights upheld by the law of nations.)

- If  seeming conflict, treaty trumps the statute unless congress expresses a clear and unequivocal intent of congress to override statute. Cook v. U.S. (see below for Cook test).
- Rodriguez-Fernandez (1981)- the Federal Circuit Court used international law, including the Universal Declaration of Human Rights, to interpret an American statute and the USC DP clause. The Ct. held that the statute was consistent w/ the fundamental CIL principle that individuals are to be free from arbitrary detention, and this demanded DP consistent w/ contemporary notions of fairness; thus, the Ct. concluded the U.S. could not detain Cuban refugees, excluded from both the U.S. and Cuba, until they had been afforded such DP.


Incorporation by Reference




General Issues

-Incorp by ref involves leg that expressly refers to IL and incops such law in whole or in part by referencing it in the statute (e.g statute refers to “laws of nations” or laws of war.)

-Such reference compels ID of int. norms associated w/ the language,

 whether leg is addressing civ or crim matters.

-Criminal – Pwr of cong to “define and punish” gives cong pwr to implement int. crim law. 

-This pwr is supplemented by the “necessary and proper” clause, which gives cong the pwr to implement laws to carry out another pwr (e.g. define and punish) or pwrs vested in another branch of gov, such as the treaty pwr of the pres (implement leg to help him make treaty).


-Cong does not need to declare in the leg that it is incorping IL.

-Elements: Cong may, but does not have to, specify the nature and elements of an offense.  It may simply incorp by referencing IL.

-See, e.g. U.S. v. Smith (stating18 U.S.C.§1651 proscription to punish “piracy as defined by the law of nations” defined piracy as much as if the definition “stood in the text of the act,” and no further definition, description, or enumeration of elements was needed). 

-See also Ex Parte Quirin (holding in the 1916 Articles of War cong incorop by ref all offenses defined by the laws of war as in the juris of mil commis., and cong expressly chose not to detail every offense, but allow the ct’s to decipher and apply their content; also stating judicial pwr from very beginning of U.S. history to determine status, rights, and duties of individuals under the laws of war.)

-*War Crimes Act 18 U.S.C. §2441 (2003) (incorp by ref “ grave breaches of the 1949 GC or vios of GC3, but confining application to situations where either perp/V member of U.S. armed forces or national of U.S.) However, 10 U.S.C. §§818, 821 are broad enough to comply and allow prosecution of any war criminal). These two statutes provide two ways to pros war criminals.

-Note, WCA provides penalties (fine, prison, death) but incorps substantive law by ref.

-Civil –there are also fed stautes permitting civil sanctions against violators of IL an incorp IL by ref.

-Domestically it is the statute that forms the direct basis for a civil suit, while int. normative content and even sanctions and remedies are incorp indirectly through the statute. See the ATCA. Define ATCA here if not done later (see p. 14 treatise) or ref to other section here.



Judicial Rev of Exec Detention of Terrorists w/o Trial

Preliminaries:
-GC3 applies to any detainee—anyone not taking part in active hostilities.

-GC3 prohibits torture and cruel and inhumane treatment.

-Any vio of the GC is a war crime and would constitute a “grave breach” under the  WCA.

-Shipping person out of national territory for interrogation is vio fo GC Art. 49.

-Any secret detention of an individual is a crme against humanity.

-Secret detention – detain an individual w/o disclosing his wherabouts or his name.

-Note, this might provide means to pros Bin Laden or Rumesfield for war crimes.

Hamdi v. Rumsfeld (plurality opinion)

-Rule: Cong. can auth detention for the duration of the relevant conflict, but U.S. citizen can not be held as enemy combatant w/o some form of due process (decision made by neutral and detached decision maker).
-Facts: Hamdi American citizen in Afghanistan, taken with Taliban troops. Charged w/ fighting w/ Taliban as enemy combatant, hld in Charlston S.C. brig w/o being charged of crime. Authorization of Use of Military Force Resolution was passed by congress 1 week after 9/11 auth pres to use “necessary and appropriate force” in pursuing those associated w/ 9/11. Hamdi’s detention was claimed to be pursuant to this statute.

-Held: that although the AUMF through grant of auth to use “necessary and appropriate force” authorized pres to detain, it was in violation of Hamdi’s Con rights as a U.S. citizen to hold w/o some form of DP (meaningful review/neut decision maker) and could not be sustained.

-Reasoned: 1) congress authorized president to detain citizen as enemy combat. through “necessary and appropriate force” language in AUMF, which preventing enemy combatants from returning to battlefield is inciden of war and an understanding of long standing law of war principles means pres can lawfully detain until end of conflict (indirect incorp as interp aid). This meets standard of Non-Detention Act.  Pres is acting at Max pwr b/c acting w/ congressional approval (might could have done on own, but Ct. declined to answer). (No sep pwrs issue).

-2) However, as a U.S. citizen Hamdi is entitled to some due process (meaningful review by neutral decsion maker) under the 5th A. Even the Cong and pres combined cannot overcome w/o compelling state interest.

- Ct. also said does not infringe on role of military to exercise their “time-honered” and Con mandated role where military claims butt up against individual rts of citizens. Court v. Pres (Marbury). Court operating in counter maj. role. 


-But Cong can always amend statute, and did w/AUMF .

-Court said that Hamdi must be given a meaningful factual hearing—at a min notice of charges, thr right to rebut, and have rep. Suggested hearsay evidence might be admissible, burden of proof could be on Hamdi.

-Court did not decide what procedural due process entailed for citizen captured in foreign country as enemy combatant, but remanded. 

-Also noted that indefinite detention for purposes of interrogation was not auth by AUMF.

Scalia and Stevens Dissent: Con says Cong can suspend habeas.  But you must suspend or you can not hold citizen as enemy combatant w/o trial.

Thomas Dissent: President has inherent authority pursuant to article II TO hold Hamdi as an enemy combatant; can do what he needs to protect the nation. (similar to Vinson’s dissent in Youngstown).

Further Notes: 
-Pres. has pwr to detain when in war. Can pres do Korematsu round-up style detention or does Non-detention act prevent??
Paust thinks pres could detain alien nationals w/o trial for duration of conflict (this of course would not auth perpetual or indefinite detention).
-Civilian Detention – GC, arts. 5, 42-43, 78 grant auth to detain or intern a civilian if threat to security of a party to the conflict, if that person is in territory of the party or an occupied territory, or if detention absolutely necessary (reasonable) for security of detaining pwr. Detained person shall be given fair judicial review, but does not expressly define what entails.

-Pres v. Cong. – cong could control what pres does to limited extent. Could mandate pres leave a country by particular date or that pres not invade a particular country. But could not tell pres what hill to charge, what arms to use, etc.  The latter would vio separation of pwrs and pres role can CIC.

- Cong can limit pres war pwr through leg, directing him to action (as opposed to simply auth force) or to peace. He would be bound by duty to faithfully execute laws, which trumps pwr or leniency given in foreign affairs. See Youngstown Steel (pres pwr not absolute in executing war or foreing relations pwrs; bound by U.S. laws). 

-Note, Cong can, arguably, make declaration of war w/o presentment to president b/c declaration and not leg and exclusively in cong pwr. But then not binding on pres by Con obligation to faithfully execute laws. 

- Rasul v. Bush
-Rule: Detainee’s at Guan do have right to Con habeas review (DP??), but what that entails specifically is unclear.

-Issue – whether a federal court could hear the habeas pet of those held at Guantanamo.

-Held that aliens held at Guantanamo, no less than American citizens are entitled to invoke the fed Cts. authority to hear their habeas pet.

-D.C. Circ. held that like Eisentrager and diss’d. Sup. Ct. distinguished 1) b/c those in Eisentrager had military tribunal those at Guan never had, and 2) unlike Eisentrager Guan under control & sovereignty of U.S.

-Do get habeas, but didn’t say what due process they get. Probably not the same as U.S. citizens.
DP concerns after Hamdi & Rasul:

Rule: Although, the AUMF auth detention during military hostilities, Hamdi, U.S. citizen and alien detainees are guaranteed meaningful DP under the Con (and under IL as incorp through habeas statute). Hamdi; Rasul.

-Rasul permits U.S. compliance w/ int duties and fund HR of persons detained at Guantanamo and permits habeas review for persons claiming to be detained in vio of U.S. con, laws, treaties.
-Though the Ct. did not reach the issue in Hamdi b/c concerned w/ Con. DP, law of war and HR treaties guarantee similar access to tribunals for determination of status. see ICCPR 9(4) (Anyone deprived of liberty by arrest/detention is entitled to judicial review for determination of lawfulness; rt to be free from arb detention and should have habeas to comply w/ judicial review req.). 

-The habeas statute incorps IL by ref in two ways: 1) the word “treaties” implicates U.S. treaties (such as ICCPR) and phrase “law of the United States” implicates CIL. 

-
Thus, under both treaty law and CIL incorp through the habeas statute, the U.S. has obligation to ensure meaningful judicial review of exec decisions to detain persons w/o trial wherever U.S. exercises control over detained persons.

Rasul also prevents the U.S. from vio CIL and treaty law by denying justice to aliens and not discriminating on basis of nat or soc origin, denying EP or equal access to cts. See ICCPR Art. 2(1).

In Re Guantanamo Detainee Cases:

-Guantanamo must be considered equivalent of U.S. territory in which fund Con rights apply.

-Pres does not have pwrs outside the Con, is bound by the Con, and no gov need is sufficient to suspend a rt it gurantees. Ex Parte Milligan.
-Procedures used in CSRTs failed to satisfy Con DP 1) failure to provide detainees w/ access to material ev upon which the tribunal affirmed enemy comatant status and failure to permit asst of counsel to compensate for not disclosing classified info directly to detainees, and 2) in some cases, manner in which CSRTs handled accusations of torture (statements obtained through torture are not reliable and alone constitute bad procedure) and also , and vague and potentially overbroad def of enemy combatant in CSRT regs.


Enemy Combatant – POW; member of enemy armed forces.

-Status is important b/c provides immunity for lawful acts of war, such as targeting enemy soilders, pentagon, etc.

-better to call “unpriv fighter” b/c could pros for murder under domestic law.

-GC – Although Al Queda cannot take advantage of GC b/c never ratified, detainees inhere all rights and duties b/c Saudi, Afghan, nationals whose countries did ratify.


-Third GC is self executing treaty, no need for implementing leg.

-*There are no gaps in coverage by GC based on persons status. 1) GC reflects CIL and protects all humans according to terms of various arts, 2) anyone not POW is protected by GC3and arts of Geneva Civilian Conven.



Enhancement of Congressional and Executive Powers




New Legislation 

Demjanjuk v. Petrovsky - Israel enforced its criminal law for the punishment of Nazis even though Israel did not exist at time that D committed atrocities, which occurred in Poland before Israel and Israeli law existed.  But, the cause of action was under the universality principle of IL that existed at the time of the crime.  Thus, there was no ex post facto problem because the international law which prohibited D's actions existed at the time (even when later incorp in stat)

-Statute of Lim. - There is no statute of limitations on International Law.  Any such lim would be vol self-imposed by the country in which such a case is being tried.



Congressional Power

Rules of Enhancment: 

1) Cong Cong pwrs can be enhanced, even for reg. over what might be seen as retained pwr of the states, through IL. Haun.

2) There are matters upon which Congress cannot typically act against the states by virtue of the 10th A, yet Congress can act on the matter following a treaty. MO v. Holland.
-US v. Haun – the court found Congressional power to disallow slave trade intrastate because such power was “necessary and proper” for carrying into execution the power to inflict punishment for offences against the law of nations.  Thus, Congress had an implied power to regulate the slave trade as required by customary international law.  This is important because it gives Congress the power to regulate subjects of international law.

-IL enhanced cong Con pwr. Art. I, §8, cl.18 (nec/prop clse) gave pwr to “define and punish offenses against Laws of Nations” (cl.10), which effectively enhanced ability to reg commerce (cl. 3)

Missouri v. Holland - Missouri brought suit to stop enforcement of treaty which gave protective status to migratory birds, claiming that the treaty violated 10th Amendment, giving certain rights to the states.  The court found that the treaty was important for national well-being and does not infringe upon the 10th Amendment.  Though Regulating intrastate hunting is a matter upon which Congress can typically not act directly, Congress could act on the matter following a treaty.  The state may still provide a punishment under shared power, but they cannot go further than the federal statute.

-Treaty pwr expressly delegated to Fed exec (At II,§2,cl.2), is SLL—thus trumping state law, cong can pass leg to effectuate pwr of other branches under the nec/prop clse. See also, Art. I, §10 (not state shall enter into a treaty).

-The Ct. said the Vio. Against Women Act not proper exercise of Com. pwr, but think how could reach by enacting fed leg implementing U.S. treaty, e.g. ICCPR—no cruel treatment.

-Treaties can provide compelling gov’t interest in certain circumstances, which may allow the gov’t to act against certain Con rts (e.g. 1st A. rts) of U.S. citizens, even under strict scrutiny.

-Finzer v. Berry – upheld against a 1st. A challenge a statute prohibiting display of material neg of a nat. gov w/in 500 ft of that gov embassy. The Ct. found that both CIL and treaty obligations created a compelling gov interest—keeping foreign embassies/personnel free from intimidation/threats—and were narrowly drawn to meet that obj.

-Now part of CIL to protect both citizen nationals and aliens from violence and a “denial of justice”. Rest.§711.

-Some argue that treaties should only be interp based on rts existing at time of framers, but that still leaves many rts b/c at time of framing of Con many HR rts existed and human dignity accepted as something must uphold.



Executive Power

-Basic Rule:  President has enormous power in conducting foreign affairs.
Courts and the Pres on treaties:
-Courts will not decide whether a treaty has been breached by a foreign nation.  Courts will only address breaches by the U.S.


What if breach against U.S.? Or individuals breach treaty against U.S. Citizens??
-What is the legal effect of an understanding on a treaty?  The courts do interpret treaties and effect of understanding, under Const. Art. III, but they seem to defer to the executive on this. Ct. not boud by pres interpretation but gives great weight in practice.

Congress and the Pres on Treaties:
-Is the President bound to accept the understandings the Senate includes?  No, he can walk away from the treaty.  Paust thinks he is not bound by understandings at all. Clarify w/ Paust why this is so.
-Congress can limit the pres auth to estab exec agreements through their Con pwrs.

-Guy Capps was a case limiting the power of the President to establish sole executive agreements.  The agreement here was void because the President went beyond the boundary set by the Congress under its commerce power.

- Congress cannot delegate power to the President without standards.  The standards must be more precise for domestic affairs (abide express pwrs and implied pwrs of nec prop clse) than for external affairs. U.S. v. Curtis-Wright (upholding statute allowing pres to make it illegal to sell arms to warring S.A. countries).
-Dicta states that the pres has great latitude to act in the realm of foreign affairs.  (The Exec branch loves this case). Curtis-Wright.
-Rule: The President cannot unilaterally execute a non-self-executing treaty by giving it domestic effect, as the power to implement such a treaty falls to Congress (must execute by statute). Medellin (2008) (here upholding state law against filing successive habes pets against ICJ decision req U.S. give Mex nats further review and pres memo req same on principles of comity, stating no int. agreement provided direct enforcement pwr of ICJ judgments). .

-But see, Art. II, §3 U.S.C.- duty of pres to execute laws of U.S. Treaty is part of the laws of U.S.—several cases demonstrate this is okay. However, pres could go to far and vio sep of pwrs. (perhaps executing a treaty that by its own terms mandates execution by statute??). Pres bound to execute. This duty can enhance pwr.

-Note, this case in context of domestic application, but could apply internationally too. But see Curtis-Wright.

War Pwr:

Pres’s have said cong may be able to declare war, but pres can make war.


International Agreements in the U.S. Domestic Process



Treaties



Self-Executing Treaties

-First, no SCOTUS case has said treaty must be self-ex for Sup. purposes.

-There is a judicially created distinction between self-executing and non-self-executing treaties. (Marshall, C.J., Foster & Elam v. Neilson).


-First 40 yrs of U.S. history, prior to Foster, treaties accepted as law.

-Justice Marshall's test of whether a treaty is self-executing starts with the text of the treaty itself considered in context. 

-Language of the Treaty Test - Does the language of the treaty, considered in context indicate the treaty needs a statute to execute or is it expressly or implicitly (by lack of statutory req for execution) self executing. (predominates today for judicial determination of self or non-self execution).
-“Thus, non-self execution is 1) to be tested by the language of the treaty considered in context, and 2) according to the Restatement against a strong presumption of self execution.” 


-Though prusumed, if judge asks must prove.


-Note, many 20th cent. Cts followed a separate line of cases that did not find a presumption of self-ex. Medillin says must be express rt to be self-ex rt.

-Some cases have elucidated other aspects of context that might be considered while focusing on language and probable intent:


1) Purpose of the treaty and the objectives of creators,

2) Existence of domestic procedures and institutions appropriate for direct implementation,

3) availability/feasibility of alt enforcement methods,

4) **immediate and long-range social consequences of self or non-self execution. 

People of Saipan (lists above four, and U.S. treaty duty gave people of Saipan rt to be protected, here, from having hotel on island dangerous to natural environment).

-Rights Under the Treaty Test – If a right grows out of, or is protected by, a treaty or persons have real claims under a treaty, then the treaty is self operative (But only as to that right??)


-This means HR treaties are at least self-ex.
-Mandatory Shall – “Shall” is mandatory self-operative language. Could make an article or clause self-op and thus the treaty partially self-executing.


-Applies to “shall not” (and other inhibiting language by some cases).

-Friendship, Commerce, and Navigation (FCN) treaties widely recognized to be self-ex.

-Have FCN treaty w/ Saudi req equality of treatment—Guantanamo? See also, ICCPR req for eq treatment, but have to get Art. 1-27 in first—void b/c inconsistent w/ object purpose.
-Also, the language of the treaty may give discretion to State to make treaty self-ex or not and might be something as simple as “May” language.
-U.N. Charter Art. 56 prohibiting race based discrim not self-ex.
-Non-self-executing Treaties - Those treaties that are by their terms manifest an intent not to have domestic effect w/o implementing legislation are non-self-ex and require domestic implementing legislation.  

-Rest claim that a int'l agreement is non-self-executing 1) if the agreement manifest an intent not to have effect as domestic law without implementing legislation, 2) if the Senate in giving consent to a treaty or Congress by resolution require implementing legislation, or 3) if implementing legislation is constitutionally required

-The Restatement suggest four areas where congress may have exclusive (non concurrent) pwr to reg and, thus, treaties are inherently non-self-executing because the US Constitution requires implementing legislation:  (1) Declaration of war, (2) creation of federal crimes, (3) appropriation of money, and (4) and taxing people or providing tariffs.  

-Rebut: 1) War pwr – more likely under exclusive cong pwr to declare b/c of sui generis nature and history of Framers desire to have both houses concur. But pres. can most certainly effectively make war, even if not declare it, and may do so to uphold treaty obligations. 2) Fed Crimes – Art. I §8 pwrs are concurrent and not exclusive. Cong has pwr, but not all pwr. See also States v. Kelly (in U.S. Con, Treaties, Rts abroad) 3) Appropriations – Art.I,§9, clse 7, appropriations can only be made by “Law.” But treaties are Sup. Law of the Land and subject to judicial Pwr under Art. III. 4) Taxes/Terrifs – Just b/c all “Bills” for raising rev must originate in house, doesn’t mean rev cannot be raised in other ways.

-Non-self-executing treaties, without implementing legislation, can always be used indirectly as interpretive aids for US law and can be used defensively in civil and criminal proceedings.  

-Plus, even non-self-executing treaties can be used to pre-empt inconsistent state law as Sup law of the land (“All”…treaties). 

-Contra Sei Fujii (On basis of 14th A. struck down racist Cal. statute denying land rts to non-U.S. citizen aliens, but held the U.N. charter Art. 56 (protection against racial discrim) did not op as Sup. Law b/c 1) language in that article did not indicate self-ex and 2) lacked definiteness for judiciable rts (two pronged approach not followed today, but no ct. found 56 self-op either)).  

-Filartiga recognized that there is a human right based on UN charter and customary int'l law plus other evidences.  There are Charter Based Human rights in art 55 and 56 that are part of customary international law.



Reservations, Understandings, and Declarations

-U.S.C. must prevail in a clash between a reservation to a treaty and the Con (Pres. and Senate alone can’t re-write/amend Con).

-U.S.C. prevails over treaty domestically, but this means the U.S. could vio treaty internationally by applying Con w/ no Con res.

-*U.S. should always have Con reservation to treaty.

-Rule of Withdrawl - Any state at any time can withdraw from the treaty, unless there is a provision in the treaty.  The distinction between termination and withdrawal is a formal one.
-Rule: Reservations, understandings, and declerations may be made to certain rights guranteed in a treaty, is such rights are derogable and not inconsistent w/ the object and purpose of the treaty.

-If inconsistent w/ object purpose of the treaty the reservation will be void or if it so conditions countries ratification of treaty, the country will no longer be member of treaty, if can’t live w/o reservation.
-ICCPR guarantees no discrimination (EP), but Senate gave Understanding that “certain formes of ‘differentiation’ may not be impermissible ‘discrimination,’” and that discrim as defined in Art. 2, 26 would be permissible when such distinctions are at a min rationally related to a legit gov’t interest. Gen Comments recognize that race/gender based affirm action may be permissible, and Art. 4 says derogation accepted when “reasonably needed.

-Art. 7 No torture, inhumane, cruel treatment is non-derregable as part of object purpose of treaty. (Also JC).

-*Can’t have reservation to CIL, such as torture. Much of CIL, especially HR and all JC is non-derogable.

-Art. 4 lists some non-derogable rts among those that are derogable, and some are derogable in certain circumstances, e.g. national emergency.

-The committee found, however, the U.S. reservation on execution of juveniles to be inconsistent w/ object purpose and non-derogable.

-A reservation stating country will merely follow its own law is no commitment, and if inconsistent w/ object and purpose of treaty will be void.

-The U.S. says we will apply treaties consistent w/ our Federalism. Under the certain treaties (ICCPR??) states can act before feds if it is w/in their competence. Typically, the feds can preempt the states if they try to enforce a treaty before the feds

-States local govt’s can take action in adherence of treaty.

-See the Mass case where they tried to enforce a treaty, but the congress stopped them b/c it interfered w/ their regulation of foreign commerce.



U.S Constiution, Treaties, and Rights Abroad

U.S. Constitution v. Treaties:
-Constitution is Supreme - The Constitution holds supremacy over a treaty. Reid v. Covert.

-  the Court found that a treaty cannot create powers not allowed by the Constitution, nor can a treaty abrogate rights granted by the Constitution. Reid.

Rights Abroad:

-The U.S. gov’t is a creature of the Constitution. U.S. government has only the powers expressed or implied in the Constitution. This means the gov’t can only act w/in those powers both at home/abroad. Reid.

-U.S. Nationals Abroad: Con applies to U.S. nationals abroad. Reid (holding wives of U.S. military in England could not be tried by mil authorities and had all the rights—including 5TH A. DP and trial by jury—guaranteed by Con). 

-U.S. dealings w/ Aliens Abroad: The Constitution restrains Executive conduct regarding treatment of aliens. Must at least provide Con protections in civil trials held outside U.S. against aliens, at least where U.S. occupying force.
US v. Tiede –Polish nationals escaping Com. occupation hijacked plane and landed in W. Berlin. U.S. had member of anti-hijaking treaties. Exec told Berlin Ct. could pros w/o jury. The Court found,however, that if the US convenes US court in Berlin and charges civilians with non-military offenses then the US must provide the D's with the constitutional safeguards that it must provide to civilians in any other court.  Thus, The court stated that "Quirin holds that whether an individual is entitled to a jury trial is determined by the nature of the crime with which he is charged."  In Quirin, it was found that there is no right to a jury trial for a war zone.  

-Note that only Congress can create a crime, but the President can create Federal crimes when the power is delegated to him, only regarding foreign affairs, according to Curtiss-Wright.  Thus, in Tiede, the agreement made by the President could create the crime under which the D was tried as well as allow continued occupation of Germany. See also States v. Kelly (Crime created on basis of treaty law; But question of whether must be implemented by statute or can be used directly—see  Self-Ex sections argument for self-ex treaty on war power). 
Rule: 1st, 2nd 4th, 5th, 6th, 9th, 10th Amendments do not apply to non-U.S. citizens abroad or on U.S. soverign territory.

- Verdugo-Urquidez - Aliens abroad are not part of "the people" with respect to the Fourth, First, and Second Amendments as opposed to the words "person" and "accused" used in the Fifth and Sixth Amendments regulating procedure in criminal cases.   However, the SC rejected the claim that aliens are entitled to Fifth Amendment rights outside the sovereign territory of the US in Johnson v. Eisentrager (holding enemy aliens arrested in China and imprisoned in Germany after WWII did not have a right to obtain writs of habeas corpus on Fifth Amendment procedural grounds). 
-(But could argue difference in language means the 5th and 6th would apply to any accused or person, including aliens abroad, but never held as such and rejected in Eisentrager).

-However, Human Rights treaties create certain minimum due process guarantees.  (Articles 2, 9-10, 14-15 of the International Covenant on Civil and Political Rights, and Art. 8-11 of the Universal Declaration of Human Rights). Restatement §711 recognized customary int'l law called denial of justice that relates to access to courts and basic fair  due process.  Modern Int'l law is in Art. 14 in the Covenant – reflects a minimum right of due process to all criminal accused.

-U.S. can’t abduct/kidnap person out of foreign state and bring into U.S. for prosecution. Vio 5th A. DP. U.S v. Toscanino

-The U.S. has certain duties and obligations as occupying force. 

-Occupying pwr should restore and ensure, as far as possible, public orderand safety, while respecting, unless absolutely prevented, the laws in force in the country. Laws and Customes of War on Land.
 - Penal laws of occupied shall remain in force, and repealed only where threat to occupying forces security or obstacle to application of GCC. Art 64 Geneva Civilian Convention.
Aliens in U.S. Soverign Territory – Con habeas applies to prisoners at Guantanamo. Boumediene.

-Con prohibits torture (pres can’t do here or abroad) and HR treaties say people have rt to be free from torture.

Quality of Treatment

-Constitution and Treaties apply to it.  International Covenant and Political and Civil Rights …  article 14, 26 – provides obligations for quality of treatment of foreign nationals. many treaties provide for equal protection of the law for their nationals (US – Saudi treaty).

GPW – Geneva Prisoner of War Treaty provides equal protection to that of the US military.

-The US courts have no power to review judgments or sentences of international tribunals.   (Hirota v. MacArthur).



Suspension and Termination

Current State of the Law - there is a split in the SC about who, congress or Executive has pwr/auth to suspend/terminate treaties because they have recognized that the Executive branch and Congress have the power to terminate or recognize these treaties. (3-1 for Exec. Terlinden, Charlton, Goldwater = Executive; Ware = congress).  

-Pres likely has exclusive authority to recognize (see below), but still open technically b/c cong might have primacy in areas of trade.

-1) President has exclusive pwr to recognize foreign authority/leader, and can give pwr to suspend treaty, at least where treaty silent as to who has such authority. Terlinden.

a) Pres has pwr to recognize foreign authority, should have pwr to withdraw recognition. Goldwater, Powell, J, Concurring.

2) Pres can waive breach and continue performance. Charlton.
-In Ware v. Hylton said when there is a breach of a treaty Congress, not the Executive or Judiciary, has the power to decide whether to suspend a treaty or to enforce it. This was peace treaty w/ GB and early on thought only Cong had war pwr, so they decide if peace treaty void or not.


-Also, first case to say treaty is SLL. 

- However, the Terlinden Court held that it is for the political (not judicial) branches as to whether a treaty is still in force.  The Court indicated a preference for the executive view that regarded the old extradition treaty with Prussia as still in force.  This appears to be opposite of Ware.  Shows that pres has pwr to suspend, at least where treaty silent as to who has pwr—based on pwr to recog foreign auth and who reps foreign state, pres has exclusive pwr to recognize.

-In Charlton v. Kelly, the Court recognized the obligation to surrender to Italy the appellant according to the extradition treaty in place, even though there had been a breach of that treaty by Italy.  The Court recognized that the executive department had elected to waive the breach when they continued to recognize the treaty after the breach.  

-In Goldwater v. Carter, Powell in concurrence w/ reversal and remand said Ct. should decide who has pwr as Con question and  recognized the power of the President to terminate a treaty with Taiwan, but said not ripe for decision yet. 


Executive Agreements




Types and Trends in Use
-There are three constitutional bases for executive agreements:  

(1) Agreements pursuant to Treaty, (2) Agreements pursuant to legislation, and (3) agreements pursuant to the Const. authority of the President.  

-Agreements pursuant a treaty, - the President may conclude an int'l agreement pursuant to a treaty with a provision that authorizes for the agreement by the Executive without subsequent action by the Congress. 

-Agreements pursuant to legislation - the President may conclude an int'l agreement on the basis of existing legislation or subject to future legislation by Congress.  

Agreements pursuant to the Const. authority the President, - the President may conclude an int'l agreement based on his constitutional authority so long as it is not inconsistent with legislation by Congress.  

-The constitutional authority for the President to conclude International agreements includes: (a) authority to represent the nation in foreign affairs; (b) authority to receive ambassadors and other public ministers; (c) authority as "Commander-in-Chief;" and (d) the authority to take care that laws be faithfully executed.

-CONFLICT - If there is a conflict among a federal statute and an executive agreement then the federal statute will apply without regard to the "last-in-time rule," unless it is a sole executive agreement within the sole authority of the Executive.

-Most international agreements are executive agreements and most of those are of the second type of agreement commonly termed congressional-executive agreements.




Trends in Judicial Decisions
International Claims:

General Rule: Pres has great latitude to operate in foreign affairs, and congress, when delegating pwr to pres for foreign affairs purposes, does not have to be as stringent or explicit in the limitations placed on the pres to act, as if dealing in domestic affairs. Curtis-Wright

-Congressional Silence: Congress can implicitly approve or acquiesce to Exec agreement through inaction or silence when pres makes int. Exec agreement.  Dames & Moore.

Supremacy of Exec Agreements: if state law collides with, impairs, or detracts from federal policy evident in an international (Executive) agreement, state law is pre-empted. Pink.

-Setteling Int. Claims: Pres has prerogative in settling int. claims. Pink; Dames & Moore.

-In the US v. Curtiss-Wright (295) (presidential agreement making crime to sell arms to waring S.A. countries as part of peace process), the SC took a very broad view of the inherent power of the President to enter into international agreements.  The Court recognized that there is broad discretion vested in the President with regards to foreign affairs. Thus, while congress must clarify and maintain standards when delegating pwr, these standards are less rigid when delegating to pres in area of foreign affairs. This is so b/c the pres is not only operating w/ pwrs granted by cong, but those inherent in the exec as granted by the Con, and the limits it provides. Delegation of pwr to pres much more stringent when dealing in domestic affairs according to the delegation doctrine.  This is an example of when the President can create a federal crime, not on own pwr, by pwr delegated by congress.  However, this view comes from dicta.

-Also, explained latitude in foreign affaris in part need for latitude in negotiating and dealing w/ foreign leaders to avoid embarrassment and recog pres access to secret intelligence and special knowledge of foreign affairs, which not wise to publish to cong.

-I.L expanding Exec pwrs.

-CONFLICT - In US v. Pink (300) (priv Rus. Co., later assumed by USSR nat. gov’t, had assets confiscated by NY prior to soviet rev; Rus. Gov’t said belonged to them and sought to pay U.S. w/ them). The SC allowed an executive agreement that recognized the Soviet Union as a lawful govt as well as allowing the US to recover assets of a the Soviet Union against the state of NY so that outstanding claims could be paid.  This was an agreement that was the basis of "normalizing" relations between the two countries.  Also, the court found that if state law collides with, impairs, or detracts from federal policy evident in an international agreement, state law is pre-empted.  This confiscation under international law and US domestic law, unless there is a time of war, even if the Soviet Union unilaterally confiscated the property first or not.  However, the Court allowed the settlement of claims by executive agreement as a trade-off for the benefit of the US. Settlement of claims at int. level is perog of pres.  5th A. no dep of prop seems gone, but the issue still exists as to whether the Govt. should pay for the taking. (RUSSIA TAKINGS CASE)
-In Dames and Moore v. Regan (309), the Court upheld an Executive agreement for settlement of claims made between the US and Iran concerning the US hostages seized.  They said pres gets pwr b/c Congress acquiesced by implication to the agreement by not disapproving of the action.  The court argued that there had been a long standing practice of settling claims of US nationals against foreign countries by executive agreement.

-Also IEPA and Hostage Claims Act show implied will of cong to let pres regulate claims at int. level. Hostages also had some redress in int. tribunals, and Powell concurrence said if not handled prop there, Ct. would handel.

-Note, how this arguably vio sep of pwrs—prior judicial decision adjudicating claims, prior fed statute auth redress in fed cts for hostages.

CONCLUSION - It appears that the Exec. has almost total control of the claims process at an international level.

Customary Law in the U.S. Domestic Process



Restraining Executive Abuse

-President is bound by and bound to execute the laws of nations. U.S. v. Smith; Paquette Habana (IL is part of our law).
-Only Cong can override or refuse to execute a treaty. The pres is bound by treaty and laws of nations, and he cannot violate nor auth anyone to violate these ILs. Paquette Habana; Smith; Brown.
-IL is binding on Cts to interp and apply. Rorigues Fernandez.
 - The trends in legal opinion since The Paquette Habana in 1900 have supported the expectation that the President is bound by international law. In the Paquette Habana, an American Admiral requested permission from the Secretary of the Navy to capture and detain enemy fishing vessels who were violating a blockade.  The court exercised its power to interpret international law as the law of the land.  The court said that it looks to international law only where there was no controlling executive or legislative decision.  The court held that under customary international law, purely fishing vessels plying trade, cannot be captured as prize of war.  Therefore, the vessel caught in this case was sold so damages for the ship and its cargo was awarded.

-In Rodriguez-Fernandez (333) (aliens held at fed max security fed pen w/o trial, said no Con rts—which now suspect after Boumedialn giving to Guantanamo detainees), the Federal District Court used international law, including the Universal Declaration of Human Rights and text writers to interpret customary international law.  The court found that individuals are entitled to be free of arbitrary imprisonment according to customary international law. Also, the Court directly incorporated international law showing that courts are bound by international law. 

-Note that courts can take judicial notice of customary international law because it is the law of the US.

-In Garcia-Mir v. Meese (260), the court recognized international law as incorporated into the common law of the US (Paquette Habana) and that the courts must construe American law so as to avoid violating principles of international law (Charming Betsy), but the court said that customary international law is controlling "only where" there is no controlling legislative act, executive act, or judicial decision.  In this case, the Court held that there was an executive act by the AG that was sufficient for finding that international law does not control.  This appears to stand for the proposition that the Executive can violate IL following the "only where" fallacy from The Paquette Habana.  However, this case has not been overruled and lower federal courts have been simply copying the language from Garcia-Mir, thus permitting illegal detention of certain aliens.

-Professor Paust argues that "the president has no power … to violate international law" and that "Garcia-Mir wrongly decided and misinterpreted and misapplied The Paquette Habana."  The language in The Paquette Habana may simply refer to controlling interpretations of content regarding international law.

-Note, Hamdan tends to pres to CIL—GC3.

-Hamdi, Hamdan, Rassul, Beumediallan show pres bound by CIL, treaty, and fed statute.



Litigating Human Rights and Related Claims

Who can sue whom for what?

Article 8 of the UDHR provides that "[e]veryone has the right to an effective remedy by the competent national tribunals for acts violating the fundamental rights granted him by the constitution or by law."  

-Under the Covenant, all persons are equal before the courts (aliens and nationals co-equal) and tribunals and everyone is entitled to a fair and public hearing.  Thus, individuals are protected without regard to their status as nationals or aliens and they are guaranteed at least some minimum due process rights under CIL.  

-See also Kazi (ICCPR req eq. access to cts. for aliens/citizens, the case gives right to a remedy; Hamdan (applied GC3, must have fair trial in reg constituted ct.); Art. 14 ICCPR (gurantees min DP rts, including rt to appeal).

-Because the US has failed to ratify or implement many human rights treaties, enforcement of these treaties is based on incorporation of custom and to specific legislative provisions that refer to international law such as the Alien Tort Claims Act (ATCA), the Torture Victims Protection Act (TVPA), and the Anti-Terrorism statute.

-3 possible causes of action under U.S. statute – 


1) TVPA


2) Anti-Terrorism Act


3) §1331 (“Treaties and laws of U.S.”)
-CAT pertains to torture only by state actors or those acting under “color of law”. Gives redress and fair and adequate compensation as full as possible. But the CAT committee now says must investigate torture even by private actors.

-Does not give sovereign immunity; Art. 14 (1) gives cause of action and no immunity for state actors.

-The ATCA no longer provides a cause of action in federal courts for alien plaintiffs. See Sosa. Today, ATCA is only a jurisdictional statute, and the P must find a cause of action in CIL or treaty.

-Could question b/c U.S.C. §1331 provides jurisdiction, so why draft ATCA? Also, “cause of action” not a phrase when ATCA enacted, so arguably wouldn’t have differed from the jurisdictional concepexpressed in statute.

-Can find cause of action in HR treaties granting effective remedies in cts. Torture, crimes against humanity and such crimes would give cause of action

-For U.S. cause of action must argue the TVPA or Anti-terrorisim Act applies. Some have said §1331 gives jurisdiction over IL/CIL and brings them in as cause of action, but only a few cts have recognized.
Have Subject Matter Jurisdiction when three conditions are met: (1) an alien sues; (2) for a tort; and (3) the plaintiff alleges a violation of international law/law of nations. Thus, by reference the ATCA incorporates and executes customary international law. In Forti, the court recognized that international law provides the substantive standards, while the ATCA provided the cause of action.
-D must have money in U.S. to actually get damages paid under ATCA.??
-While the ATCA requires the P to be an alien, the TVPA (268) creates a federal cause of action for damages from an individual who commits acts of torture and extrajudicial killing abroad for alien and US citizen Ps.  

-State Action Req - The D must have acted under actual or apparent state authority or under color of law of any foreign nations.  

-Under the TVPA, the P must establish some governmental involvement in the torture of killing to prove a claim.  It was found that an individual acts within the color of law when an individual acts together with state officials. This may be state officials of a state, regime or organization which the actor leads or serves or the government of another state. Kadic; Sarei (see below).
-Exhausted Remedies - The Act requires the claimants to have exhausted remedies "in the place in which the conduct giving rise to the claim occurred" prior to bringing the federal suit. (Basic tes for forum non)

-Statute of Limitations - contains a 10 year statute of limitations. No action shall be maintained unless commenced w/in 10 yrs after cause of action arose.  The statute of limitations can be tolled if the D is absent for jur. or immune for periods in which the P is imprisoned or incapacitated.  

-And, it provides definitions of extrajudicial killings and torture.

-A corporation is included in the word “individual” in TVPA, but can’t sue the state as such (only corps or individuals too??)

Comparison of the TVPA and the ATCA
-Because the TVPA is meant to act in conjunction with the ATCA, aliens can sue utilizing both statutes while US citizens can only sue under the TVPA.  Citizens are limited in other ways based on this fact.  The TVPA only allows civil actions for torture or extrajudicial torture, while the ATCA could include more offenses if a cause of action can be found. How do you find in CIL?? Any U.S. treaty would apply??

-The TVPA only provides a cause of action, not jurisdiction.  

-The TVPA also includes a statute of limitation and a requirement to exhaust all adequate and available remedies while the ATCA does not (and neither does CIL, but some cts. borrow SOL of forum--questionable).  

-Unlike the ATCA, the Defendants available under the TVPA is limited to those acting under actual or apparent authority or under color of law of any foreign nations.  The Ds under the ATCA are "whoever" commits one of the prohibited acts under the statue.

-The Antiterrorism Act of 1990 (p.343) is another legislative base for a civil action in federal court as an act incorporating international law.  

-Terrorism - The statute defines terrorism broadly to 

a) include violent acts that are intended to influence govt. policy through intimidation or coercion, affect gov’t conduct through assassination or kidnapping, or to intimidate or coerce civilians.  

b) include violent acts or acts dangerous to human life that are a violation of the criminal laws of the US or any State or would be criminal if committed in juris of U.S./any State.  

c) acts occur primarily outside territorial juris of U.S. or transcend national boundaries by means which they are accomplished, persons intended to intimidate or coerce, local  in which their perpatrators operate or seek asylum.

-Def of terrorism only relevant for civil remedies under §2333 (p. 346)
-*§2332 Criminal Penalties - Criminal Ds are whoever kills a U.S. national outside of the US, whoever outside U.S. attempts or conspires to commit homicide, or whoever outside U.S. engages in physical violence. 
-Notice first part V outside U.S., second two portions D outside U.S., but V can be anywhere.
-*The P is a national of the US. (Unclear whether has to be national at time of incident or time of filing).
-Would cover corps too, b/c person is any individual or entity capable of holding a legal or beneficial interest in property.
-The AG must certify any action taken under the statute. 

-If have fiction that US ship is in US territory then may be able to argue that can't sue under this because not committed outside the US.

-Also, a person who uses, or attempts to use, or conspires to use a weapon of mass destruction can be a D under § 2332a.  

-Under this section an act against a US national, against a person in the US, or against any property that is owned, leased or used by the US inside or outside the US are covered.  This statute includes a 4 yr statute of limitations, begining after the cause of action, unless the D cannot be found.

-§2334 Jurisdiction/Venue - Could get juris here through Universal juris, vio of CIL rt to life/HR vio for killing. If not CIL limited to ships, boarders, etc.

-For fed. dist ct. to dismiss venue must be substantially more convenient, foreign juris has juris over subject matter and all Ds, offers remedy substantially same as U.S. ct.


-Won’t get b/c of latter req. U.S. offers treble damages.
· 4 yr. statute of limitations – not begin if can't find them (like Bin Laden)

· §2336 Act of War – no action for loss by reason of an act of war (unlawful act precluded maybe) – note, can't be a war against an insurgent

· Might Q whether this means legal act of war. If not legal, then act ultra vires and could pros for int. crime. See §2331(4) (344)

· §2337 – no action against the US or officer of US acting within scope of their duties.  No action against foreign state or officer acting under scope of duties.

· Hypo: Saddam sent anthrax over thru agent – then have actual authority (conspiracy)

· No soverign immunity - Those persons not acting in an official capacity are not immune – see Covenant, Art. 23a (page 60 of doc. sup).

· Neither is the statute limited to state actors or acts under color of law.

· No puntitive damages

In Filartiga v. Pena-Irala (352), a foreign national sued another foreign national for a tort that occurred in another nation.  The court found federal jurisdiction when an alleged torturer was found and served with process by an alien plaintiff within our boarders.  The court held that freedom from torture was a part of customary international law and the ATCA provided federal jurisdiction over.  The D claimed immunity under the Act of State Doctrine, but the act must have been a lawful public act completed in foreign state territory to be immune.  The court looked at several covenants and treaties, some of which we have not ratified, to determine that there was a customary rule against torture.

-Personal jurisdiction obtained here through service/TAG juris, but can have personal juris, even w/ no contacts, if alleged torturer found w/in your juris—universal juris for vio of CIL.

-Note, CIL/treaty must provide substantive law and cause of action here if no statute can be used, b/c ATCA only provides jurisdiction.

-While ICCPR grants remedies in domestic ct., only U.S. for sure grants punitive damages. UNGA res on damages doesn’t include punitives, only “basic principles of remedies.” Actual/compensatory?
-In Forti v. Suarez-Mason (288), a federal lawsuit was brought against former Argentine Gen. Carlos Guillermo Suarez-Mason.  Suarez-Mason was served with the complaint while he was in U.S. custody, awaiting extradition to Argentina. The lawsuit alleged several violations of international law, including torture, murder, and prolonged arbitrary detention.  The court found subject matter jurisdiction for most of the claims, except causing disappearance and cruel, inhuman, or degrading treatment, b/c the latter was not sufficiently defined (only Rest. def ad not enough acceptance). The Court interpreted the ATCA to provide both a cause of action and jurisdiction (§1331 also provided juris) for certain violations of customary international law provided in the statute. Contra Sosa (Ct. would still have fed Q. juris under Sosa b/c IL par of laws of U.S. and Treaties as defined in §1331).
-Under Forti II, disappearing someone became actionable because it became sufficiently defined (two elements: abduction and official refusal to disclose the death of the person) and other evidences brought forth, but cruelty is still not.

-This case is important b/c shows the need to sufficiently define the cause of action/substantive law.

-To be CIL must be 1) definable, 2) obligatory, 3) general accepted pattern of expectation (not universal like Forti ct. said).

Alternative source of jurisdiction:

An alternative and independent basis for jurisdiction was claimed in Forti under 28 USC § 1331, the federal question statute.  Section 1331 provides that "the district courts shall have jurisdiction of all civil actions arising under the Const., law, or treaties of the US."  The court recognized that this "statute provides jurisdiction over claims founded on federal common law," and it was settled that federal common law incorporates international law in The Paquette Habana.  Also, in Sabbatino, the SC held that interpretation of international law is a federal question.  Thus, as the Forti court stated, "a case presenting claims arising under customary international law arises under the laws of the US for purposes of federal question jurisdiction."

-In Paul v. Avril (302), the Court allowed a civil action for international law violations committed by soldiers and individuals acting under D's orders.  All of the alleged violations took place in Haiti.  The Govt. of Haiti waived all immunity so the FSIA and the Act of State doctrine and the Head of State Doctrine did not apply.  They found that the ATCA limited jurisdiction to cases: (1) involving aliens; (2) with a tort only; and (3) committed in violation of the law of nations or a treaty of the US.   The ct. found that the ATCA provided both subject matter jurisdiction over actions between two aliens arising outside of the U.S. and a cause of action. Contra Sosa. However, the Ct., citing Filartiga, also noted that even if ATCA did not provide a cause of action it auth remedies for aliens suing for a tort committed in vios of the laws of nations. P could also find cause of action through FL law via pendant and ancillary juris.
Act of State Doctrine – 1) public act committed by a state 2) within its own territory.

-Even those in power must act lawfully, both domestically and internationally. Acts outside of the law, including IL, are not public acts. They are ultra vires and not covered by the ASD. See IMT Nuremburg.
Head of State Doctrine - applies to sitting heads of state only.  Courts don’t like to do this because President handles foreign affairs.  This is a common law doctrine.

The Supreme Court spoke on this many years ago in dictum.  They find exceptions to this doctrine.  This could hamper foreign relations, so the current theory grants immunity.

Leadership Authority - leaders are responsible for allowing those they have authority over to commit atrocities if they had the power to stop it.

-Test for leader or command responsibility:
Responsibility for negligence  or dereliction of duty if a leader, under the circumstances 1) knew or should have known that persons under his auth or control had committed, were committing, or were about to comitt relevant infractions, 2) the leader had an opportunity to act, 3) the leader took no reasonable corrective action. See, e.g. Paul.

-ICC gen reflects, but for civilian leaders changes “should have known” to “consciously disregarded info that clearly indicated.” This ignores history of leader responsibility under “knew or should have known test.

FSIA
-In Xuncax v. Gramajo (305), the P alleged that the D as a military commander was responsible for ordering violations of internationally protected human rights. Th D was said to hold commander or leadership responsibility b/c he was at least aware of and supported many acts of brutality committed by those under his authority. It was found that D was not immune under the FSIA, even if the statute was construed to apply to individuals acting in official capacity, because D was not acting within the scope of his authority.  Any act recognized as against international law and national law cannot be said to part of the actors official authority.  A cause of action for torture by a D acting under actual or apparent auth of the law of a foreign country was recognized under the TVPA and jurisdiction was recognized as "arising under" the laws of the US for a federal question under § 1331.  However, a cause of action and a jurisdictional grant was found under the ATCA, so no other statutes were necessary.

-Case looks at Yamashita (Japanese commander held responsible for atrocities committed by soilders under his command b/c should have known when the acts committed on other side of island under his control and not far distance from his office.)

-Possible of order not manifestly/patently illegal that could get off hook.

-Note Burden of proof used in Xuncax was BRD.  This is now accepted standard in int. community
ATCA
In Kadic v. Karadzic (311), In Kadic, the court recognized that the ATCA or § 1331 (with the TVPA providing the cause of action) could provide subject matter jurisdiction, but they chose to use the ATCA because it was a more specific statute.  

- The ct. determined that state action was req and that whether Srpska was in fact a state, as it seemed, the D had acted in concert w/ the foreign state of Yugooslavia and satisfied the req of acting under color of law. Is state action req under ATCA??

--Note, not political acts by D b/c not lawful, ultra vires.
-In Sarei v. Rio Tinto PLC the ct. held that allegations made by residents of Papua New Guinea were sufficient to charge a corporation w/ crimes against humanity (medical blockades constituting genocide b/c of foreseeable deaths and bodily harm of natives, which was calculated to destroy their way of life and was an official act of torture) under the ATCA. The Corps actions were sufficiently linked to that of the PNG gov’t action that the coprs could fairly be said to be acting under color of law. The Ct. also upheld a claim of pollution violation based on the Law of the Sea Convention, stating the Convention could form a basis for a claim under the ATCA b/c the convention was reflected CIL.

-Sosa v. Alverez-Machain

Holds that the ATCA is by its terms a jurisdictional statute, but at its time of enactment the jurisdiction enabled the fed cts. to hear a limited category of claims under the laws of nations judged by 18th century international norms: 1) violation of safe conducts, 2) infringement of the rights of ambassadors, and 3) piracy. The ct., however, does not limit the ATCA to adjudicating claims only in these areas but states, “to qualify for recognition under the ATS a norm of international law must hae a content as definite as, and an acceptance as widespread as, those that characterized” the 18th century int. norms listed above. (Bryer, J., concurring). 

-Bryer also said the ct. noted the norm must extend liability to the type of perp the P seeds to sue, congress can directly/indirectly make clear the Cts. should not recognize the norm or by occupying the field, and give great weight to the view of the Exec branch about effect may have on foreign relations.

-The Ct. recognizes that the norm must also be sufficiently definabile in additio to having character and acceptance of the 18th cent norms.

 -HR claims should be litigable as long as sufficiently defined.

-The Sosa ct. ultimately concluded that Alverez’s claim for arbitrary detention was not sufficiently defined or accepted as CIL and that the ICCPR was not self-ex to give cause of action for arb detention. And that detention of less than a day before being handed over to authorities wouldn’t meet any standard defined.

-Points where the Ct. got it wrong:

1) ICCPR 9(1) prohibits arb detention w/o specified time so even one day or less could qualify.

2) ICCPR at least partially self-ex b/c Art. 50 says that article “shall” extend to all parts of fed states.

3) Note, UNSC says all abductions/kidnappings are illegal, but under UNC Art. 51 capture allowable as self-d.

​Alperin v. Vatican Bank
Case Rule: Cts. could determine property claims, but not war crimes connected to an indirect or tenuous relationship between civilian and gov’t actors; this would be a political question
-the ct. held that profits from funds derived from Holocaust slave labor deposited in the bank was to indirect to sustain a claims of HR violations by the Vatican Bank. Also stated that while the cts could determine claims concerning lost or looted property, claims concerning HR rights allegations for use of forced labor by a foreign gov’t during war and the banks ties to the gov’t was a non-justiciable political question.

-Could Q however, b/c war crimes seem like legal Q. It is w/in judicial pwr to apply laws of war. Contra Ex Parte Quirin; Sosa.
EXAM - Could sue under ATCA and the TVPA if Int'l law recognizes the act as a violation.  Always look to this on test.

· arguable whether individuals can be sued under this – Committee decision in Supp. says it can and so does Paust

· first argue that customary international law can be directly incorporated whether it is self-executing or not.

-In Abebe-Jira v. Negewo (314), damages were awarded to Ps under a claim that an Ethiopian Govt. official personally supervised their torture.  The court found that there was a private action because there was an allegation of a violation of the law of nations.  The found that they had authority to fashion domestic common law remedies for violations of customary international law.  Further, the court found that there was no political question preclusion simply because foreign relations were implicated.

-The political question doctrine prevents the judicial branch from deciding issues textually committed to the legislative or executive branches.

· If it is a legal question then it is not a political question and it is justiciable.

The I.M.T.s at Nuremberg recognized nonimmunity under international law with respect to heads of state and other government officials who engage in violations of customary international law.  Professor Paust notes that acts in violation of international law are beyond the lawful authority or discretion of any official and are nonimmune, especially for violations of human rights and other obligatio erga omnes.

-Note, crimes against humanity w/in juris of ICC are rather limited—must be “widespread or systematic” “with knowledge of the attack” and “persecution against any idnetifable group or collectivity.

Conflicts with Federal Statutes

-When a treaty or customary international law unavoidably conflicts with the US Const., US courts will apply the Constitution domestically even though such an decision will put the US in violation of international law.

1) Treaties Conflicting w/ Statutes
-Self-executing treaties and non-self-executing treaties that have been legislatively implemented have the status of enforceable federal law.  Thus, such treaty provisions pre-empt state law under the Supremacy Clause.  (Asakura v. Seattle).  

-However, those same treaties do not necessarily prevail over federal statutory law because they are virtually of equal status.  

-Courts will attempt to construe stature consistently w/ treaty to avoid a conflict. Charming Betsy; US v. PLO.  

-Under Cook v. US (345), a treaty will not be deemed to have been abrogated or modified by a later statute unless Congress has clearly expressed the intent that the new legislation prevails.  Congressional intent is measured by a clear and unequivocal standard under the Cook test.  

“Clear and Unequivocal” Rule: Thus, a treaty (or international law) prevails over subsequent legislation, regardless of the "last in time rule," when there is no clear and unequivocal intent to override the treaty. (non clear and unequivocal intent to override, treaty has primacy). See U.S. v. PLO
-In US v. PLO, it was recognized that the last in time rule does generally apply, but only if the subsequent legislation intends to override the treaty by clear and unequivocal language.  Here, there were conflicting voice in both Congress and the executive branch, so the international agreement applies.

Last in Time Rule:

-The modern approach is found in Whitney v. Robertson: When a treaty and a subsequent legislation "relate to the same subject, the courts will always endeavor to construe them so as to give effect to both, if that can be done without violating the language of either; but if the two are inconsistent, the one last in date will control the other."  This is known as the last in time rule.  

-It has been stated that this only applies to self-executing treaties, but this appears to be in conflict with the Constitution and the intent of the Framers.  

-Either way, treaties can effect domestic law, whether they are self-executing or not.  It could be argued that indirect incorporation or using a treaty to interpret American law is an exception to the last in time rule – indirect incorporation exception.

-Restatement § 115  - Inconsistency Between International Law or Agreement and Domestic Law
-An Act of Congress supersedes a preexisting international law or international agreement as domestic law of the US if: (1) the legislation is last in time, (2) the legislation is unavoidably inconsistent, (3) the intent of the Act is to supersede the earlier rule is clear and unequivocal, (4) the legislation is not unconst, and (5) non of the following exceptions apply:

i. the earlier rule has achieved constitutional status (directly or indirectly),

ii. the earlier rule has been executed with respect to the matter in issue or has produced a vested right that is in issue,

iii. the earlier provision has established a "right under a treaty," or 

iv. Congress is acting under the war power

-A new or continuing rule of customary international law has priority domestically over any inconsistent domestic law, except for the US Const.  This is especially true for obligatio erga omnes and jus cogens norms.

-Under international law, a conflict between domestic law and treaty obligations does not excuse the US from its international legal obligations.

Exceptions to last in time rule (353):

-5 exceptions: indirect incorporation exception (above – Whitney) , executed or vested exception, rights under treaties exception, prior rights and extinguished treaties exception, and the war powers exception.

There are other exceptions to the last in time rule.  (1) The executed or vested exception says that subsequent legislation cannot wipe out vested rights under a treaty.  The right remains vested in perpetuity once it is vested and this includes property rights and human rights.  Thus, if there is a right vested under a treaty it will be protected against subsequent legislation. (Whitney v. Robertson).  (2) Under the rights under treaties exception, a separate line of cases provides that vested rights in property located in the US are protected. (Jones v. Meehan)  (3)  Under the prior rights and extinguished treaties exception, termination of a treaty by war, as opposed to legislation, does not divest rights of property already vested under it, and the same is true if the treaty is otherwise obviated.  Both (2) and (3) are related to (1), but separate lines of cases exist.  (4) The final exception is the war power exception under which laws of war always apply over subsequent Acts of Congress.  The war powers exception includes the primacy of customary international law.

-Quasi Exception – Fed statute meets all req of last in time rule, but can’t be interp consitently w/ treaty and cong made clear intends statute to trump. But the statute is later found to be uncon. The treaty the statute trumped had been used to interp Con, so effectively treaty trumps statute in the end.

Final 5 Step Last in Time Test:

1) Try to construe the statute consistent w/ the statute.

2) Apply the Cook Test – Did congress express a clear and unequivocal intent that the statute should override a treaty.

3) Apply the Last in Time Rule

4) Make sure the legislation is not unconstitutional

5) Make sure none of the exceptions apply.

2)  Executive Agreement Conflicting With Statutes

-Rule: If an Executive agreement conflicts w/ a statute concerning an area in which cong has an express Con pwr to regulate, then the executive agreement is overridden by the congressional statute.

-Exception: If the executive agreement concerns an area in which the pres has sole Con pwr, then the Exec agreement overrides the statute.

-Pres in creating exec agreements must stay w/in limits sets by statute, otherwise the agreement is void, unless pres has sole pwr to regulate in that area.

-US v. Guy W. Capps (360) is the only case where a sole executive agreement was voided as matter of law.  An executive agreement with Canada regulating potatoes was found to regulate interstate commerce, which is under the sole power of Congress.  The Court held that a sole executive agreement cannot prevail over an Act of Congress where there is an express Congressional power and here there was such a power and a prior Act of Congress.  Thus, it is suggested that sole executive agreements can only prevail over inconsistent acts of Congress when it relates to an area of exclusive presidential power.  

-The result is compelled by separations of powers, not the last in time rule.  However, in Swearingin, the court ruled that "executive agreements do not supersede prior inconsistent acts of Congress because, unlike treaties, they are not the 'supreme Law of the Land.'"

-In South African Airways (363), the court applied the last in time rule after requiring a clear and unequivocal intent to supersede the subsequent executive agreement.


-If you classify agrememtn as a treaty, then the apply last in time rule.

-An exec agreement backed by act of congress always trumps act of congress.????
3)  Customary Law

Congress can set limits by law on the president.  Pres. can make a de facto war without declaring war (Afghanistan). – Article 51, self-D is one source.

-In a case of an unavoidable clash between customary law and a Fed. statute then there is an open question which will prevail.  One theory applies the last in time rule, but then customary int'l law is always last in time because theoretically it must be constantly reenacted to be law.  Most agree that customary int'l law prevails over inconsistent statutes – 3 fed. cases, opinions of AG, and the Restatement support this view.  Some still argue that US law supersedes customary international law, but it is the minority view. Perhaps could differ based on the importance of the issue. However, because customary international law is not mere common law but of a higher, transnational status, customary international law should trump inconsistent common law in case of a clash.

-CIL is SLL and binds the states.

L) Supremacy and Federalism

1) Supremacy and Preemption (373) – STATE LAWS

-Rule: International law prevails over State Constitutions and state legislation as part of the National Constitution.  

-Art. VI, cl. 2, all treaties (and laws of U.S. (including law of nations)) is SLL.

-In Ware v. Hylton, a treaty annulled the confiscation of debt by Virginia.  Even if the treaty had not, confiscation of debts has long been disreputable and likely against the law of nations.  

-The Baker court stated that "the state cannot legislate so as to interfere with the operation of this treaty or limit or deny the privileges or immunities granted by it."

-MO v. Holland—treaty pwr all to feds and trumps state law (no 10th  A. issue).

-If a person has a real claim under a treaty their causes should be decided by an international tribunal under Art. III, §2, cl. 1 of the US Const.  "Whenever a right grows out of, or is protected by, a treaty, it is sanctioned against all the laws and judicial decisions of the states." Owings v. Norwood's Lessee.

-When a state law has a great potential to effect foreign affairs the legislation may be preempted by Federal Law.  Those regulations must give way if they impair the effective exercise of the Nation's foreign policy, where those laws conflict with a treaty, they must bow to the superior federal policy, even in the absence of a treaty.  (Zschering v. Miller). 

Two Miller Tests: 

1) If state law conflicts w/ treaty or effect foreign affairs, state policy must give way to fed treaty and fed foreign policy.

2) Where states policy may disturb fed foreign relations, and state policy gives way to fed foreign policy. (Potential effects test).

If only incidental or indirect effects, there may be room for state to move w/o fed preemption.
-In Oyama v. California, a state law was struck down for intruding on foreign policy and because it was in violation of international law, and the law of the US, as a violation of human rights under the UN Charter.

-There are no state cases that have recognized this international supremacy.

-The treaty does not have to be self-executing for purposes of federal preemption.  Paust – "Ever since Ware v. Hylton, the supremacy of int'l law over state law has been complete."  The trend for this side of the argument is overwhelming.

-Art. VI, cl. 2 of US Constitution states that "all Treaties made, or which shall be made, under the Authority of the US, shall be supreme Law of the Land."  This is a strong argument that "all" treaties self-executing or not are the supreme law of the land and preempt conflicting state laws.  No SC decision has required a treaty to be self-executing to preempt conflicting state laws.

-Exec Agreements: Even executive agreements have primacy over state law. They are the supreme law of the land, and this also includes executive policy. Pink Garamedi. 
-Shared Duty by States - Removal to Federal Courts because a case involves question of Int'l law is not automatic.  It is only if the claim is founded on Int'l law, not if Int'l is incidental to the claim.  State courts are able to handle Int'l law under a shared power.  If states do not proceed under Int'l law, the US is bound by some treaties, like the Covenant, to take action.

-Article 50 of the 1966 Covenant on Civil and Political Rights requires: "The provisions of the present Covenant shall extend to all parts of federal States without any limitations or exceptions."  So, there is a shared duty under the Covenant.
Jurisdiction and Extradition

FOLLOW PATERN IN GEORGESCU below

There are 3 types of jurisdiction in international law: 

1) jurisdiction to prescribe, 

2) jurisdiction to enforce, and 

3) jurisdiction to adjudicate.

Prescriptive Jurisdiction
-Under international law, a state does not have power to exercise enforcement jurisdiction if it does not have jurisdiction to prescribe domestic law reaching the relevant acts or omissions. Rest. §431.

-Thus, before proceeding to enforce domestic laws, a US court should be assured that the US has prescriptive jurisdiction under one or more of the following principles of jurisdiction under international law:  1) Nationality, 2) territorial, 3) protective, or 4) universal jurisdiction.  There is a fifth, but not well recognized bases of jurisdiction called the victim theory.  

More than one Country can have concurrent jurisdiction, so treaties are often entered into to form the order in which the countries get to apply their law.

The Nationality Principle

-Rule: Under the nationality principle, a state has competence under IL to prescribe laws regulating the conduct of its national wherever they are.

-Thus, if a D is a US national then the US has nationality jurisdiction under international law no matter where the conduct occurred and the state has competence to prescribe laws.  International law allows states to claim nationality status over individuals on the bases of place of birth (jus soli) and blood of the parents (jus sanguinis).  The link, however, must be genuine and US immigration law allows nationality based on blood only if certain conditions are met by the parents regarding residency periods in the US.

-The nationality of a corporation is determined by its place of incorporation.

The Territorial Principle

-Rule: Under the territorial principle, a state has jurisdiction over all persons and objects within its territory.  

-Two Types of Territorial Jurisdiction: (1) subjective or ordinary territorial jurisdiction and (2) objective or impact territorial jurisdiction.  

-Subjective territorial jurisdiction - exists where acts are initiated in the state's territory, regardless of where the acts were concluded, or nearly all of the relevant events occur within the territorial confines of a State or on vessels, aircraft, spacecraft, or space stations subject to its "flag" jurisdiction.  

-The Restatement states a requirement of at least "substantial" conduct, but this may be too limiting.  Under objective territorial jurisdiction it is possible to obtain jurisdiction over a foreign person, entity, or State based on conducts abroad.  Subjective jurisdiction poses fewer problems than objective jurisdiction because acts occurring within a state's territory are clearly recognized as within their jurisdiction.  Objective requires more discussion.

-Objective Territorial Jurisdiction - Where acts occur partly inside and partly outside the state's territory there is clearly objective jurisdiction.  

-There are three factors US courts consider when case for jurisdiction is less clear: (1) acts, (2) intent, and (3) effects within the US. 

1) Intent

a) Foreseeablity (will substitute, as in negligence theory)

2) Acts

a) Agency

b) Continuing Act theory

3) Effects 

a) (must be actual effects in the State territory)

-*Only two out of the three elements must be found for jurisdiction. But congress must show intent to exercise extraterritorially.
-Each element has been expanded to the point where it is possible to obtain jurisdiction even if all of the relevant acts occur outside the US.  

-The Restatement states a requirement of at least a "substantial effect", but this may be too limiting.  

-Agency - The US can have jurisdiction over a Defendant outside the US through agency.  

-Generally, "what one does through another's agency is to be regarded as done by himself."  (Ford v. US).  

-The D must have used the agent to further a plan or activity, so the agent does not have to know that he is an agent.  

-Continuing Act Theory (Bullet Theory) - The continuing act theory also makes jurisdiction possible even though the D's acts were abroad, and he has not used an agent.  The continuing acts theory allows jurisdiction over acts initiated in one territory but continues by law into the state claiming jurisdiction. (Trail Smelter Case).  

-*This theory is found in Ford where the court explained: "a man, who outside of a country willfully puts in motion a force to take effect in it, is answerable at the place where the evil is done."  

-Negligence - Courts have also recognized jurisdiction when the act was performed negligently, provided it was reasonably foreseeable that the effects would be felt in the US.  (Trail Smelter Case).  Thus, foreseeability can be a substitute for intent.  

-*Rule: Under the effects theory, where acts intended to produce and actually do produce effects in the US, then the US has jurisdiction.  If this is the case neither agency nor continuing act must be shown. (Trail Smelter Case).  

-An example is when an act, like pollution, places in motion abroad something that continues to the US.  The effect could be nuisance. (Trail Smelter Case). 

 Joyce v. Director of Public Prosecutions(414)

· US national, lived in Britain, moves to Ireland at age 3– joined German’s as radio broadcaster of Eng. news in WWII. Traveled on Brit passport, maintained and reped himself as Brit citizen.

· Brits try to prosecute – do they have jurisdiction under international law

· have effects and intent (foreseeable) - where there acts under a continuing act (maybe, or might be an agent if someone acts on it). Objective juris, if not nationality.

HIGH SEAS
Drugs - In US v. Noriega, the court applied objective territorial jurisdiction because he intended to bring drugs into the US through co-conspirators and did so, though the D never set foot in U.S.  The court said that intent to cause effects was enough, but that is wrong and in this case there was all three elements: act, intent (foreseeable), effects.  The court held that there must be congressional intent to apply a statute extraterritorially, but the nature of the offense can be used.  Here, a distribution of narcotics statute and other statutes were found to apply.  Also, jurisdiction was found to be reasonable as required by Section 403 of the Restatement, but this is not actually followed nor is in custom internationally.

Exam Note: In essay mentoion both agency and continuing acts theory. E.g. Something like postal agency, or computer hacking outside U.S. into U.S.

The Protective Jurisdiction Principle

-Rule: Under the Protective Jurisdiction principle, certain conduct outside US directed against the security of the state or against a limited class of other state interests will be within protective jurisdiction.  

-The theory is useful for jurisdiction over extraterritorial acts. 

-The US has jurisdiction if a significant national interest is at stake and international law does not otherwise prohibit jurisdiction.  

-Interests - National security, territorial integrity, political independence and some argue self-defense (See UNC Art. 51, Art. 2(4) triggers 51 self-d.) are all relevant protective interests.  [ASK WHETHER THE ACTS OR DEMANDS EFFECT THE SECURITY OF THE US]

-The Protective principle has been found to generally reach crimes against the state that are known as "pure" political offenses in the context of extradition.  

-These include espionage, subversion, and sedition because they involve threats to significant security interests. What are subversion and sedition???

-Note, some would also apply to economic issues, not only Nat. Sec.

The Universal Jurisdiction Theory

-Rule: Under the Universal Jurisdiction theory, any crime against CIL will trigger concurrent jurisdiction among the international community. SEE BELOW (Universal by Consent is 6th basis)

-Universal Jurisdiction – authorizes any state juris under international law to provide crim or civil (Filartiga) prescription (to prescribe IL or domestic too??) jurisdiction in an effort to impose sanction for violations of international law.   

-*States may enforce such laws whenever the alleged offender is found within the state's territory or equivalent jurisdictional bases for enforcement of law.  

-It does not matter where the act took place, who the victims were, or whether there were contacts with the forum.  The principle applies to crimes that affect the international community and are against international law.  The basis is that people want it to be universal in the interest of the community. Universal jurisdiction is not limited to criminal law.

-Types of crimes recognized as implicating universal juris: violence against ambassadors; piracy; assassins; banditti; brigands; violation of passports; slave trading; crimes against humanity (genocide); breaches of neutrality (Hensfield case); and war crimes.

-Universal by treaty (or Jurisdiction by Consent) - This is a form of consensual jurisdiction among the signatories.  Such competence exists only among signatories to a treaty establishing new international offenses, and it reaches only their national (or those with a significant nexus to a signatory).  The offense may become customary international law, which will give all states universal jurisdiction.
-hostage taking

-seizure of aircraft – Hague, Montreal Conventions

-torture – Convention Against Torture

-terrorism

-apartheid

-(456) for Conventions

Jurisdiction by Consent - In Demjanjuk v. Petrovsky (449), D was deportable for lying on his visa application and the court found that he was could be extradited at the request of the State of Israel pursuant to a treaty.  The US and Israel had jurisdiction under Universal Jurisdiction for the human rights crime of genocide. State has to have jurisdiction to extradite??
New Treaty - In Yunis, the court found jurisdiction over a case involving hostage-taking and hijacking based on Universal jurisdiction.  However, the court could not find jurisdiction by consent based on a new treaty creating an offense that covered D's actions because Lebanon had not signed the treaty and D was a national of Lebanon.  While the court ruled that customary int'l law applied giving the court universal jurisdiction, the required practice component of the customary law was arguably missing and therefore there was no custom yet.

ICC – jurisdiction over customary international law – can exercise jur. over non-signatories (Nuremberg) under universal jurisdiction.  Each signatory is delegating jur. for certain crimes over its nationals.

Victim Theory

-The victim theory is a 5th bases for prescriptive jurisdiction that is not recognized by most states.  Thus, it is not a principle of CIL and the US generally opposes it.  This theory allows states to assert jurisdiction over offenses against their citizens (victim) abroad.

-U.S. cts have used in anti-terrorism mode, but applied only to “serious and universally condemned crimes.” See Yunis. (Basically becomes Univ. juris).

-NOTE - With respect to civil suits against individuals, CIL also permits jurisdiction over "the settlement of claim between persons present in the territory."  This is like in rem jurisdiction where claims with respect to property follow the property.

-Both the affected person directly and the other state concerned my object on jurisdictional basis.

NOTES

· An agents acts are regarded as acts of the principle. (Bin Laden using his men).  

· Watch out for intent to produce the effects and the effects (radio waves) – Burton (particles).

· Courts treated radio waves from Mexico like a bullet – continuing act

· Bank used was seen as an agent

· get effect and act then it is over

· Theft – does it continue if the goods are taken into the US, there is a wide acceptance of this view but Paust says this is a fiction that is applied.

· Fraud – split in whether it continues. (T/F on Test)

· Can show protective interest for Bin Laden.


HYPO

-Does US have jurisdiction over foreign vessel on the high sea for drug smuggling?  Go thru objective jur. - If there is an act in US or in US waters …  Protective – is there a threat from all drug smuggling; Universal – maybe against customary international law; nationality – eh.

-Extraterritorial Legislation - Unless intended otherwise, legislation is presumed to apply only within the territory, but an exception was carved out in Bowman and Usama bin Laden where the nature of the offense does not logically depend on their locality

-Universal and Victim - In US v. Yunis, the court applied what they called the Passive Personal principle, known as the victim theory, to find jurisdiction over a hijacking case involving American victims.  However, the court limited the theory to serious and universally condemned crimes, which basically makes it under the Universal territorial jurisdiction theory.  The court misquoted Professor Paust when it defended the victim theory.  Protective jurisdiction may have applied as well because there is a movement to define terrorism as against national security, but the Ds in this case did not make any demands on the US and the Americans just happened to be on the plane.

-Hypo on 417 – Ina Crunch

· we consider Ina as a US national, French may consider her a national, Italy as well

· problem when each wants to tax her - must resolve by treaty

Georgescu (529)

Facts: D accused of accosting 9yr old girl by placing hands on her genitals while the two were flying over the mid-Atlantic on a Scandinavial Airlines flight from Conpenhagen.

Held: Ct. could not dismiss for lack of jurisdiction b/c had based on treaty-Tokyo Convention (which covers offenses against penal law). 

-Ct. could have had other forms of juris w/o treaty (see below).

· good essay example

· look at objective territorial juris.

· act - is the offence over the high seas, in US, or attributed to D under continuing act – No
· best claim would be that the offence continued into the US, but unlikely to succeed

· effect – don't need substantial effect in US – girl may need psychiatric treatment—so yes effect

· intent – foreseeability of effects in US – maybe. Could D foresee girl coming back to U.S and that she would experience negative effects?

· protective

· human rights could be applied – universal Jurisdiction

· are there private duties under human rights laws?  Yes, human rights can be violated by private actors (preamble to Intl. Cov, art. 5 of Covenant implied duties, human rights – torture)

· likely could convince a jury

· new kind of jurisdiction by consent – treaty (Tokyo convention)) gives jurisdiction over this kind of offence. This used in this case.

· Jurisdiction by consent (treaty) is a 6th bases for jurisdiction

· Here the Tokyo Convention made the aircraft part of US jurisdiction and the sexual offence is under jur. of US.

· Q the ct. does not address is the nationality of D. If Romania not signatory to Convention, then no consent juris here.

· Hague and Vienna Conventions were anti-terrorism conventions that created international crimes by consent.

· Typically, want to wait until vessel comes within jurisdiction so do not disturb enforcement jurisdiction (interfere with effects).

· If no juris exists, Ct. should obviate juris and dismiss case.

Due Process

-Due Process - In US v. Caicedo (534), the court allowed federal jurisdiction for defendants on a "stateless" vessel on the high sea carrying cocaine even though there was no nexus between the D and the US.  Due process required by international law was that a nexus must be found, but the Ds forfeited this right when they attempted to avoid all law by traveling on a stateless vessel.

-A stateless vessel is considered like a pirate – international criminal over which there is universal jurisdiction.

Conflicts and Comity

Conflicts among nations laws - Comity is a term used to describe judicial restraint in order to avoid conflicts among states where several states may have grounds for jurisdiction in a single case.  

-There is no international rule of comity, rather it is discretionary.  Comity is used by US courts to refuse jurisdiction in deference to another state.  

-The Supreme Court criticized the comity approach in McCulloch v. Sociedad Nacional (442).  

-In Harford Fire Ins. v. CA (435), (Rule) the Supreme Court found that no conflict exists where a person subject to regulation by two states can comply with the laws of both.  Here, the conduct was legal and maybe even encouraged by British law but was against the US's Sherman Act prohibiting foreign conduct that has direct, substantial, and reasonably foreseeable effect with respect to antitrust matters.  The court found no conflict between domestic and foreign law.

Forum non conveniens

A D may seek dismissal of a lawsuit on the basis of forum non conveniens, which is a common law doctrine involving inquiry into whether a foreign forum is available, adequate, and more convenient.  The D has the burden of proving that both a foreign forum is available and adequate.  However, there is greater deference given if P chooses the home forum.

Providing Forum for Int'l Law Claims - In Wiwa, the court held that the US has an interest in providing a forum for claims of violations of the law of nations under the TVPA, especially human rights violations.

Enforcement Jurisdiction (574)

General Rule: Enforcement jurisdiction is needed to enforce sanctions and investigate claims.  

-Rule of Enforcement in Foreign Territory: A state may enforce its criminal law within its own territory, but a state's law enforcement officers may only exercise enforcement jurisdiction in the territory of another state with duly authorized consent by a top official of that state.  

-The enforcement must be reasonable.  The US must get consent and follow the laws of the US and the foreign country.  

-Consent can come as consent in advance by treaty or customary international law and ad hoc consent.

Abductions

-However, many states, including the US, have followed the rule that, absent protest from other states, they will try persons brought before their court, even if they are brought by irregular means such as abduction in violation of international law.  

- See Ker-Frisbie Rule – “it is well established that a court’s power to try a D is ordinarily not affected by the manner in whch the D is brought to trial.
-Today Rest. §433 says, "a person apprehended … may be prosecuted in the US unless his apprehension or delivery was carried out in such a reprehensible manner as to shock the conscience of civilized society.  

-This reflects the decision in Toscanino (586), where the court held that brutal treatment in the coarse of abduction from abroad, along with US govt. participation would support a discharge of the prisoner.  -Rule: Thus, illegal abduction by the govt. will not be ignored if it was performed in a violent, brutal, or inhumane manner.   
-But Contra US v. Alvarez-Machain (593), Dr. accused of keeping DEA agent alive for purposes of torture abducted and brought to U.S. for trial. The Ct. accepted jurisdiction over defendants brought before them by a nongovernmental party by illegal means.  (The ct. basically said that b/c extradition treaty w/ Mexico did not state we couldn’t obtain individual by means outside the procedures of the treaty, meant we could since no evidence of torture by abductors).

-U.S. v. Best (stating Alverez-Machain puts Toscanino exception on shaky grounds). But this may be questioned.

-But see Cook v. U.S. (illegal seizure voided b/c would have violated treaty to which both nations were party).
Held/Rule: The US can get enforcement jurisdiction by abduction if it is not prohibited by a treaty and the foreign nation doesn't object.  

Dissent - The dissent argued that extradition treaties limited this power by setting standards and procedures that are controlling in these cases.

-Rule for Raising Objections: Both foreign states and individuals may raise objections to violations of international law.  

-Toscanino involved a 5th Amendment restraint on Executive action abroad.  This shows that an individual does have standing to raise an individual claim.  The UN Security Council has condemned all acts of abductions abroad and stated that all States should take measures to secure the safe release of persons abducted by foreign states within their territory.  The International Covenant on Civil and Political Rights has also recognized that forcible abductions may violate the human rights of the abductee.  

-**Thus, abductions may be in violation of foreign sovereignty and human rights.
-Exceptions: The recognized exceptions to the general rule against foreign abductions are 

(1) if the abduction is reasonably necessary international criminal-napping (when, on balance, not arbitrary, cruel, inhumane, degrading, unjust, or otherwise unlawful), 

(2) capture of a dictator, 

(3) acts of self-defense under the UN Charter (article 51), and 

(4) permissible actions under Chapters VII (enforcement action without consent) and VIII of the UN Charter.  

The first two are still minority points of view.  Certain extraordinary circumstances pose reasonable exception to a flat prohibition of the use of force to arrest persons in foreign territory without foreign state consent.  Nonetheless, absent such circumstances, transnational abductions recognizably constitute violations of several international norms, including those providing relevant rights of the individual victim of abduction.

-US Embassy compounds In a foreign state is foreign state territory, so acts within those premises are within the territorial jurisdiction of the receiving state.

In Commondity Futures Trading Commision v. Nahas (576), the court held (RULE) that the district court lacks jurisdiction to enforce an investigative subpoena served on foreign national abroad.  Such an exercise of enforcement jurisdiction is in violation of international law, unless consent of that foreign nation is attained.  

-The court, however, noted that service of process in the form of a complaint is not a violation because of its informational and non-compulsory nature.

-In US v. Bent-Santana, the court held that (Rule) "assent to board and search a foreign flaed vessel by a duly authorized official of the foreign govt, communicated verbally or in writing" does constitute a "treaty or other arrangement between the US and other governments.

foreign flag vessel
-Enforcement on a foreign flag vessel is still subject to ad hoc consent when the vessel is on the high seas unless customary international law, the LOSC, or some other international agreement provides authorization to enforce.

-It is was US policy to apprehend indiv. accused of violating US law in foreign states with out consent of that state.  We have argued an inherent right of self-defense under Article 51 of the UN Charter.  But, the international community does not agree with this theory.  In 1993, Clinton met with the Mexican President who criticized the policy as kidnapping and stated that the US must not take actions in foreign territory without consent when there is no ev. that the other nation is not following its own laws.

-Remedies for Abduction: If a state takes someone, the remedy is usually the return of the person to his home nation.  This can happen if the national’s state complains.  This isn’t custom yet, but check opinio juris to see what’s up.  Other remedies can be the full range of diplomatic action.

-Defenses to Abduction - How can someone legally defend these kidnappings?  Check on U.N. Ch. Art. 51 and U.N. Ch. Art. 103 (super-treaty clause).  Can read U.N. Ch. Art. 51 into any extradition treaty. Also make sure to call “capture” not kidnapping or abduction if talking about Art. 51.

Extradition (607)
Extradition - the surrender by one nation to another nation of an individual accused or convicted of an offense. 

-"Extradition treaties exist to impose mutual obligations to surrender individuals in certain defined sets of circumstances, following established procedures."  Alvarez-Machain.  

Rule: Only treaties create an obligation to extradite under international law.  

-There is no duty under CIL to extradite, so there is a need for consent of the requested state – either ad hoc or by a bilateral or multilateral agreement.  

-Normally, there is a bilateral extradition treaty forming the basis of consent.  Bilateral treaties usually contain a list of offenses that are liberally construed to support extradition. Once a list is established, the crime must be on that list to extradite.

U.S. jurisdiction is complete, and must have our consent here—treaty, ad hoc, CIL.

-Con. Rule for Extradition and Receiving: US may extradite only pursuant to an extradition treaty as a constitutional matter.  However, it is permissible for the US to receive an accused without a treaty-based extradition.

-Customary int'l law for extradition: (read into any extradition treaty)

· Doctrine of Speciality – once a person is extradited for a particular crime, then that person can only be prosecuted for that crime.

· Dual Criminality – requires that a crime be a crime in each country involved in the extradition.

· Political Offense Exception ("pure" and "relative") – most treaties today exempt political offenses from extradition.  Assassinations of heads of state, war crimes, and genocide are not exempt.

· Pure PO - will not extradite for pure political offense.  Pure political offense is a crime against the state with no real victims. (draft-dodging)

· Relative PO is a crime done for political purpose 

· courts are split as to what test to use.  U.S. likes the relative offense exception and reads them into treaties as part of CIL.

· there are lists of crimes for which the political exception cannot be allowed by treaty with a few countries.

· Exception to the PO exception – One court stated that the PO exception will not protect bombings in public places, acts that transcend the limits of international law, acts inconsistent with international standards of civilized conduct, …(In re Doherty)  Other courts disagree.

· There may be a human rights exception due to the human right to be free from torture or cruel, inhuman e or degrading treatment.  This followed in Europe.

-Hostage taking has been added to all lists of extraditable offenses by the Convention Against the Taking of Hostages.

Foreign Sovereign Immunity and Act of State Doc (674)

Foreign Sovereign Immunity

-A set of norms have developed to delineate when a foreign state, its entities, or officials may properly be sued or punished by domestic tribunals.

-Rule: Foreign sovereign immunity (675), under the modern restrictive theory, immunizes lawful public acts while subjecting foreign sovereigns to suit for private, non-sovereign acts.  

-Foreign sovereign immunity is now governed mostly by national law, rather than treaty law.  

-The old "absolute theory" or foreign sovereign immunity barred suits against foreign sovereigns.  The absolute theory has little support today.

-Schooner Exchange – under U.S. discretion whether to give immunity.

FSIA 

-The Foreign Sovereign Immunities Act (FSIA) (587) essentially codified the restrictive theory of sovereign immunities.  

-Jurisdiction over a foreign state must be found through this Act.  Amerada Hess.  

-One purpose of the FSIA is to turn decisions of immunity to courts rather than the Executive branch to remove coercion by foreign states.  

§1330(a) – gives the fed?? district cts original juris over any nonjury civil action against a foreign state (defined below in1603(a)) as to any claim for relif in personam with respect to which the foreign state is not entitled to immunity under §§1605-07 or under any applicable international agreement.

-If P serves processin accordance w/ §1608, then P has personal and subject matter jurisdiction, but no cause of action, personal juris subject to §§1605-07 exclusions.

-Can sue where doing business if brought under agency or instrumentality.

§1441 Removal Jurisdiction – If a civil action is brought in a State ct. the foreign state can remove the suito the district ct of the U.S. for the district and division embracing the place where such action is pending. Upon remoal the action shall be tried by thect w/o a jury.

-Actions are generally removable to federal court under § 1441 as they have original jurisdiction under §1330.

-Burden of proof - under the FSIA burden of proof is initially on the foreign state to establish that it is a foreign state under § 1603.  Most courts then assume that they are presumptively immune after this is established

-Presumption of Immunity: Most courts say that there is a presumption of immunity for a foreign state under § 1603, unless an exception applies.

-Under § 1603a, a "foreign state" includes political subdivisions of a foreign state or an agency or instrumentality of a foreign state.  

-An agency or instrumentality means any entity which is a separate legal person, corporate or otherwise, and which is an organ of a foreign state or political subdivision thereof, or a maj of whose shares are owned by or is primarily owned in some form by a foreign state or political subdivision thereof, and which is not a citizen of a State of the U.S. (can’t be incorp in U.S. state)  nor created under the laws of any 3d country. 

-If subsidiary incorp in U.S., but parent not, still not agency/instrumentality.

-Private Act/Commercial Activity Exception: The FSIA provides a private act and a commercial activity exception to sovereign immunity.   

Rule: When the foreign state enters the marketplace or when it acts as a private party there is no immunity.  States may sue and be sued to facilitate their ability to do business.  

-Examples of activities that are not immune are the sale of goods, purchasing supplies for armed forces, issuing letters of credit, and buying or selling land.  See §1605(a)2 below.

§1603(d):, the activity must be eithera reg ular course of commercial conduct or particular commercial transaction

Nature of the Act test §1603(d) - To determine whether an activity is commercial the act or course of conduct must be commercial in nature, rather than referencing the purpose of th act or course of conduct.

-Whether individuals are immune under the act as part of "agencies or instrumentalities" within the meaning of § 1603(b) is contested.  A few courts have concluded that individual officials may be immune as part of § 1603(b).   Others claim that individuals are not covered by the Act.  Some argue that an ultra vires theory permits individual state officials to be sued, even thought the state itself is immune.

-Under the Ultra Vires theory Foreign states cannot delegate the authority to violate international law.  Foreign officials committing violations of international human rights are regarded as acting outside the scope of their official duties and beyond any proper delegation of authority from the foreign state, and are thus stripped of sovereign immunity.

-The I.M.T.s at Nuremberg recognized nonimmunity under international law with respect to heads of state and other government officials who engage in violations of customary international law.  Professor Paust notes that acts in violation of international law are beyond the lawful authority or discretion of any official and are non-immune, especially for violations of human rights and other obligation erga omnes.

-Defines who/what is state and who entitled to soverign immunity. 1603 does not include individuals, so heads of state should be included (though circ decisions don’t follow, c/l doctrine gives immunity for sitting heads of state, but fed statute should trump c/l).
-Soverign Immunity §1604 – Subject to int. agreements to which the U.S. is a party at the time of enactment of the FSIA, a foreign state shall be immune from juris of the U.S. and State cts, except as provided in 1605-07. 

-See Amardta Hess (595) -  Argentina destroyed a neutral commercial vessel.  A treaty can create an exception to immunity.  This Court made the test for this fairly restrictive.  The agreement must expressly conflict with the immunity provisions of the FSIA, i.e., it must create a private cause of action.  In this case there was also no express waiver of immunity in U.S. courts (understandable because we are dealing with the hugely int’l LOS)

Exceptions
§ 1605

· (a)1 when foreign state has waived immunity
· (a)2 commercial activities in the US, acts performed in the US relating to a commercial activities elsewhere, or act outside the US in connection with commercial activities in the US

· The Court is very restrictive in interpreting these.  Direct effect, though, does not have to be a substantial effect or a foreseeable effect, it is direct if it follows as an immediate consequence of the D's activity. (Weltover - 618).

· If only injury in U.S. might can get in under 1605(a)(2)(iii).

· 1605(a)(2) – has un-numbered clauses (i) or (ii) or (iii) – 3 types of commercial activities – must be "based upon"

· (i) carried on in the US

· (a)3 when property is taken in violation of int'l law and the property or the proceeds from exchange of the property is in the US

· (a)5 see below

· (a)6 to enforce an agreement to submit to arbitration concerning subject matter capable of settlement by arb under U.S. law, or to confirm award made pursuant to agreement to arb, if 

(b) – admiralty claims
-Non-commercial torts are clearly encompassed within the exception of § 1605(a)(5) as non-immune.  

§1605(a)(5) – When money damages sought, no immunity for personal injury/death, damage to or loss of prop occurring in the U.S. and caused by the tortious act or omission of a foreign state actor within the scope of their duties if the act does not fall w/in one of two exceptions.  

-Note that violations of IL cannot be discretionary (such as assassination), so there can be no claim of immunity for these.  Some torts are excluded.

- Exceptions: Two limitations of that section are 

1) the exclusion of claims based on the exercise or failure to exercise or perform a discretionary function, and 

2) the exclusion of actions "arising out of malicious prosecution, abuse of process, libel, slander, misrepresentation, deceit, or interference with contractual rights.  Torts falling within these limitations are immune. 

(courts are split if the tort under 2nd limitation arises out of commercial activity under § 1605(a)(2)).

-Note, while can’t sue for discretionary function, no state or state actor has discretion to act ultra vires—outside the law.

[Reclassify Claims to fit argument – noncommercial to commercial]

§1606 - A foreign state denied sovereign immunity is liable to the same extent as a private party, except that it generally not be liable for punitive damages.  However, a foreign state may be liable for punitive damages that reflect actual damages, in wrongful death actions and under the new 1605. Otherwise, only get actual or compensatory.

§1607(a)(7) – what do you need for non-immunity?

· not immune for damages sought for personal injury or death that was caused by an act of torture, extrajudicial killing, aircraft sabotage, hostage taking, or for giving material support for one of these acts

· need a US national P or victim, state that sponsors terrorism, and one of 4 types of incidents

exam – if in US answer consider both 1607a7 and 1605
-§1608 Personal Jurisdiction - Personal jurisdiction exists where service has been made under section 1608.  Another statute may provide subject matter jurisdiction. 

-Clerk of court handles service of process per §1608.  Need a translation in the language of the defendant.

After you win your judgment, you execute under §1609. Subject to int’l agreements, foreign states are immune from attachment and execution except under §§1610 and 1611.

-§1609 – unless treaty allowes (or under 1610-11) immune from execution on poperty or, attachment of property.

-§1610 (a)- execution on foreign property used for commercial activity and in U.S., then the U.S. can execute on the property, if  it was the commercial property involved in or on which the claim was based (a)(2).

-§1610(b) – agents of U.S./U.S. property in U.S., property commercial activity, and activity engaged in does not give immunity.

-1611(b)(2) – no attachment of military property or uner military authorization. State merchant vessels can be attached unless under military authority.
Embassies 

1603 (c) – U.S. embassy in Iran may be US territory under this statute (but not under int'l law) – subject to jurisdiction of the US (not territorial jur.)

· SEE PAGE 600.

· US Embassy compounds in a foreign state is foreign state territory, so acts within those premises are within the territorial jurisdiction of the receiving state.

· if apply the facts then use the nature of the acts test

· Purpose test – would provide immunity almost all the time

· Host state is obligated to protect the diplomatic premises form private interference under int'l law

-Persinger v. Islamic Republic of Iran (623), the court found that Iran is immune from tort suits for claims that arose over actions taken in the US Embassy in Iran because the actions were taken within its own territory, under 1605(a)(5) – noncommercial torts.  The dissent argued that only the injury has to take place in the US.

HYPO: torture in Iraq and continued to suffer in US, does it fit?  see dissent in persinger
-No jur. for noncommercial tort committed on US airliner outside the territorial limits of US.  (Smith)

-state-sponsored terrorism (1605(a)(7)) applies to conduct committed at any time (retroactive)

· 2 limitations

· foreign state must be designated by the US GOvt as official sponsor of terrorism

· P must have been a national of US at time of acts

Princz and Siderman say that there is no jus cogens exception under FSIA.  Many disagree.  See Nuremberg and discussion above.

– TEST – say bring claim under direct incorporation of int'l law
§ 1605A. Terrorism exception to the jurisdictional immunity of a foreign state
-Now addressing Terroism.

-Gives cause of action

-Not only for U.S. national claimants

1605A (c) – provides a private right of action.

-can get punitives against the state or those acting under state sponsor

color of law—state actor.

Act of State Doctrine

-IF SUE COUNTRY, USE SOVEREIGN IMMUNITY

-IF SUE INDIVIDUAL ARGUE SOVEREIGN IMMUNITY THEN IF FAIL USE ACT OF STATE

The Act of State Doctrine is not a rule of sovereign immunity.  It is a domestic court creation.  The doctrine "precludes courts of this country form inquiring into the validity of public act a recognized  foreign sovereign power committed within its own territory."  (Sabbatino).  The Act of State doctrine can be claimed by individuals.
Sabbatino (685) (83 of outline)

· Act of State doctrine has 2 requirements (alternative basis for immunity)

1. must be a lawful public act

a. can make claims that private or commercial acts are not public and therefore not covered by the Act of State doctrine

b. question as to whether if you violate int'l law does this doctrine apply – ultra vires theory – no it does not (Nuremberg)

2. completed within the foreign state

· (Treaty exception to Act of State doctrine – Kalamazoo on 706 - not covered)

sue Sadam – ultra vires theory - Nuremberg
