Judicial Branch – Art. III
Judicial Review

Marbury v. Madison

-Establishes judicial review horizontally; Sup. Ct. has the right to interpret the Con and overrule or uphold acts by the legislative and judicial branch, based on whether the act is constitutional.

Martin v. Hunters Lesee

-Establishes vertical review; Sup Ct. has the right to review State Court decisions and those involving federal law (it is the type of case not the court that determines jurisdiction).

-States resigned some sovereignty when ratified Con. States not absolute sovereigns.

-Pwr of Fed comes from the people not from the states.

Cooper v. Aaron (Arkansas gov. reused to deseg for safety reasons)


Demonstrates Sup. Cts. pwr to review the actions of state officials.


Sources of Judicial Decisions

McCulloch v. Maryland (necessary and proper clause; implied pwrs)

-case dealt w/ nat. bank and whether Maryland could tax (pwr to tax is pwr to destroy). Could Fed establish national bank? Could State tax?

-The necessary and proper clause grants congress the pwr to choose the means by which it implements or executes a pwr enumerated to it in the Con.

-“Let the end be legitimate” (w/in scope of con)>> all means adapted to achieving that end, as long as not prohibited by Con, but consistent with letter and spirit of Con are Constitutional.

-Congress not limited to acts specified w/in Con.  “Constitution we are expounding.” Cong can choose means not prohibited to carry out its lawful authority.  W/o this flexibility congresses pwr to make laws would be finite, and they would have been unable to handle many of the changes of the 20th cent w/o numerous con amends.

-TEST- 1) Must find the power w/in the Con (ends) e.g. right to regulate interstate commerce.  2) must be necessary (not absolutely) and proper means of executing that pwr.


Control Over the Supreme Court

1) Power to appoint, 2) Impeachment pwr, 3)Con Amendment, 4) life tenure, 5) Art III, §2 pwr to remove appellate Jurisdiction,  6) the Justiciablitiy doctrines, 7) political capital argument

McCardle (limits Courts app. J)

-Miss man published articles about Army in Miss. Paper; brought habeas claim. While on appeal, Cong repealed portion of act underwich he brought the claim for fear of interference w/ reconstruction.

-Court said OKAY.


-Under Art.III, §2 congress can make exceptions to the Court’s app.j.

-The con does not restrict this pwr.  Cong can remove some avenues of app review, as long as it does not remove all avenues to review constitutionality of act.

-Big check for congress over Court.

-Cong can’t remove all of pwr to determine con of an act, b/c that would be inconsistent w/ Courts role—Marbury. 

-Also, cong can’t infringe on equal rights protections (e.g. only whites can sit on the court.)

United States v. Klein
-Klein sued for property taken during the Civ War. Rebel’s couldn’t sue to indem prop.  Pres pardon>not a rebel.  Cong passed bill that said if pres, pardon>rebel.

-Congress can’t bind court to a decision through a statute; can’t direct results in a particular case.

-If congress had restricted class of cases, but left other avenues of review open, then okay. 

-But cong used as means to an end, to bind court to decision.

-Also case was pending.  Cong can prescribe laws prospectively only.

McCardle and Klein Compared

Sometimes Klein seems inconsistent with McCardle (Klein was pro-court and McCardle was pro-Congress).  

-McCardle said that Congress can pass a statute saying that pending cases should be dismissed for lack of jurisdiction (or repeal a statute saying that it could) by restricting appellate jurisdiction.

-Congress didn’t want the case to be heard, so ducked the issue by repealing the habeas corpus act 

-Did not completely cut off access to the Supreme Court (still had writ of cert.)

-Klein said that Congress cannot pass a statute saying that pending cases dismissed for lack of jurisdiction—cutt off to fed court system.

-Can distinguish from McCardle saying McCardle says Cong can remove jurisdiction, but Klein says can’t issue rules of decision.

-Klein would be out of luck without Supreme Court

-Withdrew the court entirely from a certain type of case. Congress prescribed rule of decision for pending case. Sep pwrs problems w/ court.

-Also stepped on the foot of the President—executive pardoning pwr—sep pwrs issue.

-McCardle taking away some jurisdiction (class of app j); OK.  Klein changing rules of decision based on facts of case in midstream—not OK.  Seem to say congress can’t mess with rule of decision that will influence pending case.

-McCardle wouldn’t work today, b/c would take away access to fed Ct.

-Today no more app j on sup ct.; all writ of cert.

-Some say Klein implicitly overrules McCardle.

Justiciablitiy Doctrines

Standing (about the person not the merits—THE WHO)

-Self-restraint; the test the case must pass before it can be heard on the merits. Asks, “Is this the appropriate party to bring the case?” 

-Threshold issue - case previously dismissed for standing can later be brought on the merits, if brought by appropriate person. 


-Denial of standing vacates lower court decisions.

-Plaintiff bears the burden.

Purposes: 1) Ensure that the courts will decide cases that are concrete rather than abstract and hypothetical; 2) promote judicial restraint by limiting the occasions for judicial intervention in the political process; 3) ensure the integrity of the case through the adversarial process, allowing only those directly effected to bring the case and not outsiders with purely ideological interests in the controversy; 4) Sep of Pwrs—ensures court is not hearing cases just b/c they want to hear them.
Tests:


Con Test—stems from Art II, §2 case or controversy req.

1) P must allege a personal injury—inj. in fact (concrete or particularized or actual and imminent) rather than conjectural and hypothetical.

-Not enough to allege the generalized and undifferentiated right of a citizen to Constitutional governance. Schlesinger v. Reservists Committee to Stop the War.

-Tax payer suit may be possible if P actually paying the tax and sustaining neg economic effect. Otherwise, taxpayer claims are to general. Taxpayers interst in Fed treasury to minute.  Often allow P to bring then anyone could challenge any gov. spending.
2) Cause—must be fairly traceable to D’s actions.

3) Remedy—must be redressable by court’s relief.

Prudential Standing: wholly self-imposed; follows spirit of Art III; Court could hear the case, but for prudential reasons, don’t think good idea. Must pass Con test 1st.

1) Can’t be generalized claim shared by many (taxpayer claim).

2) Can’t be 3d party complaint.

3) Must be w/in the zone of interest the statute was intended to protect. (Yes, you were injured, but the statute wasn’t created to help you).

Allen v. Wright  (challenge to Fed agency red flag)
-IRS gave tax breaks to priv school that discriminated on the basis of race. P calimed IRS failed to carry out statutory obligation to deny funding to such schools.

-Alleged two harms: 

1) Wanted to ensure IRS obeyed law b/c children stigmatized by funding discrimination.
-court said to abstract. P children went to public school not the priv school. Stigmatic injury must be personal denial of equal protection. Otherwise, abstract stigma would extend standing to any member of that class across the nation. Not sufficient to claim gov didn’t obey law. Failed part 1—no personal injury.

2) Tax breaks diminished P’s children’s chances for integrated education.

-Fails causation.  Court recognizes that not having integrated schools causes personal injury. But indirect, weak causal link, result of action of 3d party not before the Ct.  School might stay segregated even if IRS followed law—no indication that school would change policies or parents would transfer to priv schools. Not fairly traceable to IRS. (Might work if could show many schools affected by break and would change integration status if changed).

Brennan’s dissent- did allege direct causal link— elimination of funding would decrease impact priv schools have on efforts to desegregate (reduce funds).

Stevens dissent – subsidy encourages discrimination.  When subsidy makes more or less expensive the injury can be fairly traceable for standing analyisis b/c of resulting increase or decrease in ability to engage in act.

Lujan v. Defenders of Wildlife

Rule: If the harm is widely shared & indefinite/ abstract, then general claim wont pass personal injury of Con test, and congress can’t auth a citizens suit b/c violates Art III of Con.
Defenders sought declaratory judgment to extend ESA to federal action in foreign nations.

-Fails on personal inj (hypothetical).  Not imminent enough. Didn’t have ticked to go see animals yet. Intent to return someday not enough—maj of Ct. agrees. (If had ticket, could work—asthetic enjoyment enough).

-Plurality (4) agree that does not satisfy redressability. Invalidating part of new reg may not change gov action, thus preventing Ct. action from redressing harm. (But seems like this would invalidate many claims then). 

-Also, stat gave anyone permission to commence civil suit for violation of the act. Ct. said cong can’t give standing in this manner, must be Constnal.

Kennedy and Souter Concurring – where no personal inj. would permit nexus test—activity will adversely affect members of their group. W/o injury wouldn’t even reach redressability issue. Cong would have power to grant citizen’s suit, but must list inj to be vindicated and eligible class of persons to bring suit.

Steven’s concurring- professionals who have studied and intend to visit again, and have professional interest in preserving enough.  But would loose on the merits.

Blackmun/O’Connor – prof backgrounds make it reasonable that they will return, so inj is actual and imminent.

Fed. Election Com. v. Atkinsb

Rule: If widely shared but concrete to party, then establishes personal injury, and congress can create rights for standing in citizen suit (can trump prudential test b/c Court self-imposed).
Mass v. EPA (Deals w/ step 3 redressabiliy; step-by-step; reduce/remove).

Emissions and pollution eroding Mass. coastal lands.  Brought suit for stricter emissions req. to stop erosion.  Some P’s thrown out b/c inj not personal (ones that have standing can continue). Not adversely affecting Mass citizens, but Mass b/c Mass property/coastal lands.

-Fact finding evidence showed erosion and that lands affected by pollution.

-Here P says will reduce not eliminate harm (dif with Allen).

-Court says okay.  Can proceed step-by-step; doesn’t have to remove harm, just reduce, which this relief does.

-Notice dif with Allen b/c both against fed agencies and b/c Mass a state.

Political Question (the What)

Refers to subject matter the Ct. deems to be inappropriate for judicial review. (Not about merits, but is this the right kind of case for Ct. to judge).

-Deals heavily w/ Seperation of Powers issues.

-Court has not laid out criteria to define nonjusticiable political Q. Given us 6 areas in Baker v. Carr:

1) Con text demonstrates issue belongs to a coordinate political branch.

2) Lack of judicially discoverable and manageable terms for resolving it (Veith).

3) Can’t detrmine w/o making initial policy decision of kind not typically for judicial discretion.

4) Court’s resolution necessarily expresses lack of respect for coordinate branch.

5) Unusual need to unquestioningly adhere to previously made political decision

6) potential for embarrassment due to several multifarious decisions on the same issue by multiple departments.

Baker v. Carr (reapportionment)

-Holds that reapportionment is a justiciable issue.

-Facts: By 1961 populations distribution shifted significantly. Complained that apportionment of reps in Tenn. Counties was outdated and now arbitrary and capricious—did not fairly rep the people.  Some districts essentially got more of a vote, even though rep less people.  Repubs wer keeping in their favor.

-One person, one vote—districts must have roughly same number of voters.

-This works b/c brought under equal protection clause of 14th (essentially saying X is getting more of a vote). Court thought this worked b/c Eq. Prot. Used familiar, well developed standards.

Dissent – court is intervening in political issue, may not be equipped to handle. Con gives pwr to the states—traditionally state issue. Court can’t solve every political problem.  (But is Eq. Protection issue).  

Davis v. Bandemer (gerrymandering)

- gerrymandering cases justiciable

Vieth v. Jubelirer (political gerrymandering)

-Overrules Bandemer (impossible to implement).

-Concludes political gerrymandering cases are non-justiciable political questions.

-Scalia wrote for plurality-no manageable or discoverable standards and no means for the court to determine when partisan gerrymandering offends the constitution.

-Racial gerrymandering not a political question.  Falls under equal protection clause.. Ct. is used to dealing with Eq. Protection, knows how to apply standards (what they said in Carr).

-Differences are questionable though b/c races may shift to one side and vote as a block.

Ripeness & Mootness  (the when)

Ripeness – its coming to soon; not so many examples; bars speculative claims that may never develop or occur.

Mootness – claim coming to late. Must have living claim. This bars when already been resolved (e.g. bringing suit about getting into law school, but now graduating). Exception was Roe v. Wade.

Legislative Branch: Article I
Commerce Clause
Process to ICC case: 1) What did congress enact? 2) How was it challenged? 3) How do you defend it? 4) Can congress fix it to make it constitutional?
Ways to Argue: 1) Formalism (no good anymore), 2)Realism, 3) Aggregate affect, 4) Instrumentalities/ Channels, 5) Substantial effects, 6)Substantial relations

Gibbons v. Ogden (classical view)

-NY gave monopoly to NY ferry co, affected NJ ferry boat.

-Makes congresses pwr plenary to regulate and prohibit.
- plain meaning of commerce is full intercourse between nations/states—everything that has to do w/ trade.

- Among the states means commerce can’t stop at state lines. State may make rule/ license that interferes w/ commerce passing through state. Congress can regulate then and if affects intrastate that is okay.

-Here intrastate activity affected interstate commerce, Fed regulation predominates. Applies even if state is trying to regulate on in borders.

-Grants cong the pwr of the necessary and proper clause—plenary, let the ends be legitimate.

-Could argue judicial restraint—deferring to congress; or could argue activitst—congress has pwr not just to regulate but to prohibit.

Commerce Clause from 1887-1937 (Formalist Arguments)

Rule: To be valid use of IC pwr, the activity 1) had to be part of commerce (trade of things) (E.C. Knight & Carter Coal), 2) have a direct, not indirect, effect on interstate commerce--instrumentality or stream of commerce (chicken case, Shreveport, Stockyard), 3) not offend 10th A. states rights (Child labor). 

-Commerce was one stage of business defined as intercourse for the purpose of trade, not production, manufacture, or mining.


Production brought the subject matter of commerce into existence, commerce disposed of it. Carter Coal Co.

-Interpreted “among the states” to mean a direct effect on IC—could be instrumentalities or stream, or some other means of directly effecting IC.
-Even if activity was commerce, among the states, if it intruded in zone of interest reserved to the states, congress acted unconstitutionally—based on 10th Amend. (Child Labor case)
-Court was very concerned with preserving State powers—dual federalism

-production could not be regulated, not b/c no effect on IC, but b/c traditionally reserved to the states. Concern was that if let congress begin down this path, IC pwr would become unlimited and obliterate state’s rights/ pwrs and significant distinctions among states.

United States v. E.C. Knight (the sugar case)
-held Sherman anti-trust act could not be used to stop monopoly in sugar industry b/c Con did not allow Cong to regulate manufacturing.

-U.S. gov tried to block American Sugar Refining Co from buying 4 competing refining Cos and holding 98% of sug refining industry.

-Reasoned commerce succeeds manufacture, not entered to the flow of commerce yet. Distinction necessary to preserve zone of interest to the states.  Although the Co would want monopoly to benefit from commerce, effect was indirect and to far reaching to allow congress to act whenever IC ultimately affected. Effect must be direct for congress to regulate.

- However, effects economic state of the nation interferes with other commercial interests and priviate liberties.

Carter v. Carter Coal Co.
-Coal Conservation Act attempted to regulate industry by establishing local boards to define prices for coal and organize collective bargaining to establish a minimum wage and hour limits for industry employees.

-Held law unconstitutional b/c commerce is intercourse which succeeds manufacture and is not part of it. Manufacture was left to state regulation. Just b/c will almost certainly enter into com does not give Cong right to regulate.

Hammer v. Dagenhart (the child labor case)

-Held that even though commerce and among the states could not regulate shipping (or any form of commerce) if object and effect was to regulate state regulated area, such as production.

-Act prohibited shipment of goods manufactured by factories the employed children under 14 or 14-16 for more than 8 hrs per day 6 days per week.

-Reasoned the CC was to give Cong pwr to reg IC, not authority to control the States exercise of police pwr over local trade and manufacture. Thought that if congress could regulate local matters by prohibiting movement in IC, then no freedom of commerce, States pwr over local matters obliterated and our form of gov at an end.

Lottery Case (Champion v. Ames)
-Act prohibited shipment of lottery tickets in interstate commerce (trying to stop ill effects of gambling).

-Court upheld Act, Cong regulate interstate transportation of goods.

-Carrying things or commodities that are typical items of commercial traffic and of value from one state to another constituted IC. Congress could regulate w/ in Commerce pwr.

Shreveport Rate Cases (still good law)

-Congress can regulate instrumentalities of IC, even intrastate activities of interstate carriers if affects IC.

- RR charging more to ship from Dallas to Shrevport than from Dallas to Marshall TX.  Fed made them charge the same rate. 

-Congress in the exercise of its paramount pwr may prevent the common instrumentalities of interstate and intrastate intercourse from being used in their activities to the injury of IC.

Schecter Poultry Crop. v. U.S. (sick chicken case-direct/indirect distinc.)

-Pres approved Live Poultry Code for NYC that prevented sellers from requiring purchasers from buying whole coop including sick chickens and regulated hours, child labor and work week.

-Court said to indirect and could not regulate through com clause.

-Chickens to be bought, sold, slaughtered only in NYC, com had ceased. Congress can only regulate direct effects on IC, but not where intrastate act is indirect, that is state perogative.

Stafford v. Wallace (stockyard case)

-Congress could regulate entities in the stream of commerce.

-Regulate and prescribe standards for stockyard operations.

-stockyards are the throat through which commerce flows. Such transactions can not be separated from the movement to which they contribute and naturally take on its character.

Commerce Clause from 1937-1995

Rule: Congress could regulate any activity if there was a rational basis for believing it had a substantial effect on interstate commerce.  Congress’s IC pwrs were plenary.

-No longer distinction in business of commerce/non. Congress could regulate all business if it had effect on IC. (Darby)

-No direct/ indirect distinction; congress could regulate any activity that had effect on IC in the aggregate e.g. can regulate shipping.

-10th amendment was not an external limitation.  Just reminder of enumerated pwrs—states a truism. (Darby)

-Enabled regulatory laws—anything that shipped in IC could be regulated or a purly intrastate activity could be regulated if rational basis for believing effect on IC, even if only in the aggregate (Wickard).

-Civil Rights Act 1964 upheld through IC pwr.  (Heart of Atlanta Motel & Katzenbach). 
-Fed criminal laws upheld—racketeering effected, prosecute racketerrs operating wholly intrastate if affected IC (RICO). (Perez v. United States).
NLRB v. Jones & Laughlin Steel Corp
-abolished distinction between production and commerce and stated that congresses pwr was plenary to regulate IC.

-National labor relations Act, which created right of employees to bargain collectively, prohibited unfair labor practices, and established NLRB to enforce the law.

-J&L Steel 4th largest steel producer had factories and warehouses in several states, transported on G. Lakes, employed thousands for mining and production.

-Although seems Co is in stream of commerce and produces direct effect, this case set out new standard by stating fact that employees in production not determinative and making congresses pwr plenary to protect, ensure, promote IC no matter what the source of danger.

United States v. Darby (overruled child labor case)

-Abolishes direct/ indirect distinction can regulate manufacture by regulating/ prohibiting interstate shipment.

-Challenged Fair Labor Standards Act of 1938. Part 1 prohibited shipment of goods manufactured under unfair labor conditions across state lines. Part 2 said factories couldn’t manufacture goods in violation of the Act. 

-Shipment of goods is commerce, regulation of such shipment by Cong is indubitably a regulation of commerce. 

-Congress can prohibit shipment (comes from Gibbons, which says Cong pwr plenary).

-Part 2 is an example of boot strapping. Court had previously said can’t regulate manufacture, but b/c CC they can prohibit shipment, necessary and proper clause allows the to use means that justify the end.  Today wouldn’t need to do this b/c accepted that Cong can reg what affects Nat. econ.

Wickard v. Filburn (aggregate effect)

-Single instances of wholly interstate activity may have minimal impact on IC, but Cong can regulated when cumulative effect produced substantial effect on IC.

-Agricultural Adjustment Act set quota of wheat production for individual farmers.

-Filburn grew more than allotted share, but used excess for home consumption. Claimed this wheat not part of IC.

-Reasoned distinctions not made based on production or indirect/ direct distinctions. Home grown wheat most variable factor in wheat market, could account for 20%.  When taken cumulatively home grown wheat had a substantial effect on IC. Cong can regulate.


Civil Rights Cases:

Heart of Atlanta Motel Inc. v. United States
-Challanged Title II of the Civil Rights Act of 1964 prohibiting discrimination based on race in places of public accommodation.

-Heart of Atlanta motel received 75% of business from out of town. Court found that congressional findings showed that discrimination by hotels/motels significantly impeded interstate travel. If local operation affects IC, then Cong can regulate.

-Used this instead of 14th b/c Court already said 14th applied only to the states and couldn’t use to regulate private entity.  But if Cong can connect act to an enumerated pwr, then Act okay.

-Lopez notes as channels of commerce case.

Katzenbach v. McClung (Ollie’s BBQ)

-Same act as above. Cong wrote in jurisdictional hook—if restaurant received food through IC, then subject to statute.

-Significant amount of food came through IC. Not allowing blacks to eat there decreases revenues, sell of IC food, and cumulatively these restaurants had a substantial effect on the economy. Cong could regulate.

Commerce Clause 1995-Present
-No congressional acts overturned until 1995.

Current Rule: To be valid exercise of IC pwr, the act must be to regulate 1)the use of channels of interstate commerce (Heart of Atlanta), 2) the instrumentalities of IC or persons and things in IC (Shreveport rate cases), or 3) activities that have a Substantial effect to IC. Lopez

-However, where traditional area of state regulation, Congress cannot regulate noneconomic activity based on cumulative substantial effect on IC. Morrison.

-10th amend external limit again.

RED FLAGS: 1) Traditional State activity (education, police pwr), 2) no jurisdictional hook, 3) non-economic activity (at least in aggregate).

Policy Considerations: 1) Congress needs plenary pwr to deal w/ modern problems in 20/ 21st century—benefits seen in regulation of criminal laws and Civil Rights Act; 2) Does this leave the states to vulnerable? Plenary IC pwr leaves congress restricted only be Con guarantees, which then makes it almost limitless; 3) Counter Majoritarian difficulty—is it the role of the courts to protect the states? Although court is the ultimate interpreter of the Con (Marbury), they congress’s pwr is plenary where enumerated (Mculloch interpreting necessary and proper clause). Court held this way for 60 yrs.

United States v. Lopez
-Gun Free School Zones Act of 1990, which prohibited individuals from knowingly possessing a gun within 1,000 ft. of school zone.

-Divided into the 3 part test: 1) Channels, 2)Instrumentalities, 3)substantially affect IC.

- This case fit the 3d category. Court held no substantial effect on IC.

-Gov. claimed that violent school zones adversely affected education and the economy, but no big hearings and no jurisdictional hook (red flags).

-Court said education usually left to the states, and this was not an economic activity and was no showing of substantial effect on IC. (non-economic activity and traditional state regulation = red flags).

-Flood gates argument—don’t put limits, then Cong can do anything through CC

-Rhenquist did note that no reference that guns traveled in IC, so maybe the way to fix the statute—cong did do this.

Souter Dissent: Court should only look at whether or not the act is reasonable.  Congress should have the power to decide if it is rational.
Breyer Dissent: Violence in the schools interferes with the quality of education and education is tied to the economy. Therefore, it was a rational conclusion that guns in the school zones are related to commerce.  The majority decision contradicts precedents that allow Congress to regulate non-commercial activity that affects commerce.
United States v. Morrison
-Whether the civil damages of the Violence Against Women Act was Con. Staute authorized victims of gender-motivated violence to sue for money damages. 

-Congresses corrected one problem in Lopez and had substantial findings that gender motivated violence cost U.S. billions per year and inhibited interstate travel.

-In 5-4 decision Court held that CC did not give Cong pwr to enact statute.

-Reasoned that the activity may be wholly intrastate. While the Court did not adopt rule against aggregate effects, it stated that traditionally that reasoning had been used to uphold CC regulation of intrastate activity where that activity was economic in nature. This was not. 

-Congressional findings are not enough to sustain regulation.  If allowed Cong to regulate based on every attenuated, aggregated effect crime had on economy, then no police pwr left to the states.

-The Con demands distinction between that which is truly national and truly local.

-Would still allow congress to regulate economic activity based on aggregate effect.

Souter Dissent – Congress is better equipped to gather evidence and take testimony. Court’s do not review legislation for soundness but only that rational jurisdictional basis exists in fact. Precedent demands rational basis, Cong findings provide that here. Should have been sustained.

How to Fix? Put in jurisdictional hook about women being transported across state lines, channels or instrumentalities argument.

Gonzales v. Raiche
-Cal. Created exemption in marijuana laws for medical uses, no such exemption exists in the federal law.

-Court concluded in 6-3 decision that when looked at cumulatively, including that grown for medical purposes, marijuana has a substantial effect on IC. (Wickard aggregate effect to regulate intrastate activity).

-Stands for proposition that intrastate production of a commodity sold in interstate commerce is economic activity and thus substantial effect can be based on cumulative impact.

-Reasoning here perhaps has to do with effect sale has on pharmaceuticals and how affects interstate trafficking/sale of MJ.

Scalia Concurrence – pursuant to the necessary and proper clause Con has the auth to control intrastate production of goods that are the type that end up in interstate commerce.  Wickard is as far as we want to go though.

Dormant Commerce Clause 

-Used when State enacts statute that inhibits IC. Only congress can do. Can override statue by invoking CC pwr—Cong can, State can’t.

Treaty Power

To be valid a treaty cannot violate the Con. If it does Ct. will not uphold.

-If treaty conflicts w/ Fed statute, Ct. will try and reconcile, if can’t then the one adopted last in time prevails.
-Treaties are the law of the land (Supremacy Clause) and prevail over conflicting state laws.

Missouri v. Holland
-10th/state sovereignty do not limit scope of treaty pwr.
-U.S. had entered into treaty w/ G.B. to protect migratory birds migrating between U.S. and Canada. Congress passed statute allowing sec. Ag. to regulate pursuant to the treaty. MO said they had pecuniary interest, violation of 10th—their perogative to reg wildlife w/in borders.

-Court held congress can create statute uner Art. I, §8-necessary/proper clause to enforce treaty created under Art.II, §2, even if statute otherwise unconstitutional.
-Birds were not directly states (migratory/transitory), and there was an overriding national interest, could only be protected by national action and in concert with another nation.


-Today this could be reached under the Commerce Clause.

War Power

-No federalism issue. War/ foreign affairs belongs exclusively to Feds.

Horizontal, seperation of pwrs is what matters, not vertical.

-Artilce I of Con grants Cong the pwr to declare war and raise and support an Army and Navy.

-Conflicts arise b/c Art. II makes pres. commander in chief of Armed Forces. But congress must approve formal declaration of war.  

-Pres often takes military action w/o Cong approval. When is this acceptable, when not.  Court has approved Pres action when force used.

Taxing Power

-Question is whether taxation or regulation in disguise.

-Can’t use taxes to penalize. Even if does penalize in fact, apparent purpose must be to tax—raise revenues.

Spending Power

U.S. v. Butler
-Attempted to stabilize agricultural production by assuring farmer’s their crops would be sold at fair price. Imposed tax on processors, which was then given to farmer’s to withhold from growing certain crops.

-Court held Uncon based on 10th(local production), but concluded congress could tax and spend for the general welfare so long as didn’t violate another Con provision, expressly adopted Hamilton’s philosophy below.

-Reasoned from Hamilton/Madison debate.

-Madison- pwr to tax and spend for general national welfare must be limited by and correspond to another enumerated pwr.

-Hamilton- clause confers pwr separate and distinct from those later enumerated and can be exercised to provide for general welfare without relation to other enumerated pwrs.

Steward Machine Co. v. Davis
-SS Act levied excise tax on business of 8 or more, but if employer paid into state unemployment fund, could be charged against the Fed tax. 

-Court Upheld the act.

-The act was in response to a national crisis.  Cong had national interest in preserving the funds of Treasury. Some States were fearful to act for fear of disadvantage to their industry by imposing umemp. Tax. Congress had to act and provided relief if States did enact tax, which would correspondingly help solve the same problem—not coercive.

South Dakota v. Dole (ties to 10th coercion cases) 
-Presents Modern Test for spending pwr. Ecouragement to State action by conditonal spending is acceptable.

-W/held a protion of federal highway funds from states that did not raise the drinking age to 21.

-Cong doesn’t use CC b/c Lopez/Morrison show that won’t work when exercising police pwr for distant, indirect affects on IC.

-Four Part Test:

1) Spending pwr must be used to promote the general welfare.

2) conditions must be imposed unambiguously

3) Related to the particular federal interest—purpose behind the $ (e.g. safe interstate travel).

4) Conditional grant cannot be barred by other independent Con provision.

-More deferential than the CC. If CC does not work to uphold a statute, might try spending pwr.

-Test usually applied to block grants (here is money for X) not categorical grants.

-Cooperative Federalism--most is usually cooperative spending today. State and Feds contribute.

14th Amendment Powers

-Congress can only use 14th Amend. pwers to regulate state and local govs. Not priv activity. (Morrison).
-Is cong bound to only proscribing remedies for rights proscribed by Sup.Ct.? Yes.

Katzenbach: (Nationalist perspective) Broad interp of cong pwrs under 14th.  Grants them pwrs of necessary and proper clause. Even though the state law itself does not violate 14th, it leads to discrimination, which is a recognized violation of the 14th. Therefore, cong has pwr to strike state act to prevent discrimination. Here, give Puerto Ricans the vote > use electoral pwr to overturn discrimination.


-Congress can interp Con to determine how to use 14th pwrs. Doesn’t have to wait on court to interp constitutionality of State law.


-Rule: 1) Cong can pass remedy for existing viol of 14th.


           2) Cong can pass remedy to prevent viol of clear right ,§1 vio.


           3) Cong can issue remedy for what might be right in Con 


           4) Cong can declare what is right in Con.

Boerne: (federalist perspective) Overrules Katzenbach.


-Holding: Cong cannot create/expand rights. Cong limited laws preventing/remedying violations of rights already recog by Sup. Ct (or prophelactic?). These must be narrowly tailored—proportionality and congruence between injury prevented or remedied and means to that end.


-Reasoning: Ct. sup interpreter of Con. (Marbury). If cong could def own pwrs > Con would be like any other legislation, subj to cong whims. 


-Rule: 1) Cong can pass remedy for existing viol of 14th.


           2) Cong can pass remedy to prevent viol of clear right, §1 vio.

-(eliminates 3 & 4 above)


-Boerne Test: Is it proportional and congruent to identified violation?

11th Amendment (Interaction w/ 14th)

-11th prohibits suit against the state by a citizen of the State or of another State.


-Plain language reading only bans diversity suits. Hans may be wrongly decided to say State citizen can’t sue State.


-Ex parte Young – Can sue State official in official capacity when he acts unconstitutionally, ultra vires – unauthorized by State. Money can’t come from State treasury though.

-Problem when suing State 1)not ultra vires, or 2) money from St. Trsury

-14th amendment allows suits against the state by citizens for money damages. 14th comes after 11th, so trumps 11th.

-Cong can only auth suit against State gov when acting perusant to 14th, §5. (Seminole Tribe).


-To det whether state can be sued under 14th, §5, Ct. must first det if proper use of §5 pwrs. If so, then suit OK.

Test: 1) Boerne Test – Is law congruent and proportional to violation of a recognized right?

2) Did congress clearly intend to use 14th pwr and abrogate 11th Amend immunity?

Standards of Review: Rational Basis v. Strict Scrutiny: 

-Garrett – (Woman w/ cancer, state hosp) Sets out rational basis standard. 


Rational Basis Test: For discrimination of rights not explicitly recognized in Con, the State must only show the law is rationally related to a legit gov purpose. 


-If rationally realated to state gov. purpose, then inapprop use of 14th pwrs by Cong and the state law is okay.

-In Garrett,


 -ADA prohibits more than would fail rational basis test. 



-reg activities that are constitutional

-Cong did not establish long pattern of irrational 14th violations (fewer people harmed by the Con vio then would be harmed if barred the Con legit activities).


-Therefore not proportional and congruent.

(Begins to emphasize legislative findings of a pattern of discrimination to det whether proportional and congruent)

-Hibbs –FMLA (intended to ensure women not discriminated against b/c of role in society/home and have to take more med leave), which concerns gender discrimination.


-Gender discrimination triggers heightened (intermed) scrutiny.

-Cong does not have to show as long and established pattern of discrimination. 

-Doesn’t meet strict scrutiny, then can sue State for money damages

-Strict Scrutiny Test: Case concerns right clearly protected in Con. The State must show compelling state interest and action must be narrowly tailored—couldn’t have done it any other way.

-Tennessee v. Lane – Cong has greater latitude to legislate under §5 when dealing w/ claim that receives strict scrutiny, whether b/c a fund right or type of dscrim that receives strict scrutiny.

10th Amendment (Federalism limitations on Cong Power)

Issues: 1) How important is federalism? Is it the judiciary’s role to protect state interests or should it be left to the political process?

Benefits of federalism: 1) protect against tyranny, 2) states closer to people and more responsive to needs, 3) States are laboratories for political/ social experimentation.

Current Rule: Congress can not prescribe affirmative mandates to state gov. But they can prohibit state gov from engaging in harmful conduct, particularly when also law applies to priv entities as well.
Foreign Treaty Power and the 10th
Missouri v. Holland:.

-10th does not limit treaty pwr, if treaty is valid Fed wins.  See Trety pwr section for full case.

Regulation of State and Local Gov.

Gibbons sets out congresses authority is plenary w/ in con limits. 10th is just reminder of this. Late 19th cent changes Hammer – formalism, must be in stream of commerce to change. Reach of Cm clause pwer does not reach state as far as 10th prohibits. 

1937 change back w/ Darby to plenary, 10th only reminder of con limits for congress. Lasted until almost 90’s excluding National league of cities. 

National League of Cities v. Usery – dealt w/ Federal Labor Standards Act, min wage for state gov employees. Court held that cong couldn’t enforce on state gov b/c regulated traditional areas of state gov (states would have to raise taxes or cut something out of budget to make work).

-Instated 4 part test for fed law to violate 10th: 1)Had to reg “states as States,” 2)address matters that were indisputable matters of state sovereignty, 3)impair state’s ability to structure operations in traditional areas of state governance, 4)nature of fed interest must not justify state submission.

-Line of cases over the next decade that upheld federal law and did not say violated 10th, even when very similar to Usery decision.

Garcia v. San Antonio MTA – Issue was again whether the FLSA should apply to local and state gov. Expressly overrules Usery. Says Usery Test is practically to hard to apply, 2)Political process will protect state interests. Doesn’t expressly say court won’t enforce 10th just that they don’t usually want to get involved. (closer cong pwrs plenary w/in Con limits).

New York v. United States – (anti-commandeering principle) Held – couldn’t force states to adopt laws or state agencies to adopt regulations

-Low Level Radioactive Waste Policy Amendments Act- 1)Gave incentives for states to comply, 2) auth states to instate surcharge on radioactive waste received from other states, 3)state had to take title to any waste kept past a certain date.—3 was controversial

-Court said this forced states to enact federal law. They either enacted the law or incurred liability for years. Gave state a phony choice. It made the state choose between two things, neither of which it had the power to do. If cong has the power, then can make them do.

-Court said this was commandeering state government to do fed’s bidding. Undermines gov accountability. Feds force state to act, looks like states fault, States take the heat.

-Feds can attach strings—if you comply, then we will give you money.

Printz v. United States – (anti-commandeering) Act – Brady Handgun Violence Prevention Act—temporarily forced state law enforcement officers to do background checks.  

-Held – 1)Under New York, congress cant mandate state -government’s to perform fed legislation. Violation of 10th. 2) Separation of pwrs issue. President has exclusive right to enforce law-promotes vigor/accountability.

-Reduce pres pwr if cong could act w/o him and through state and local law enforcement officers.

-Dissent remarked that when congress acts under Con auth it may impose affirmative duties on state/local executive and judicial officers, as well as ordinary citizens. Also, note positive effect on cutting murder.

Reno v. Condon- (license info protection case) Held – act disallowing state DMV offices from disclosing personal info did not violate tenth amendment.


-Act barred states from disclosing info recorded at DMV for licenses.


-Court reasoned 1)fell under interstate commerce b/c states sold info, 2) also reg private entities that possessed info, and *3) OK b/c prohibition of conduct and not affirmative mandate.

Executive Branch: Article II
-Apply the Jackson tripartite test, with the Franfurter goss of history to determine the “Twilight Zone” issues. (Younsgstown/ Dames & Moore).

-Pres has greater latitude regarding foreign policy and Nat. security. D&M
Express and Inherent Powers

Youngstown Sheet & Tube Co. V. Sawyer

-Renown for methods of analysis of Exec pwr. 
-Steel workers union announced a nationwide strike b/c of a labor dispute. A few hours before the strike was to begin Truman issued an executive order that the sec. of commerce seize the steel mills and keep the running.  Truman was afraid this would create a shortage in steel and affect the war effort in Korea. Truman kept the mills running.  Youngstown complied w/ the order but filed suit for TRO to have seizure stopped.

-Issue: Does the pres. have the authority to seize the steel mills—priv prop?

-Congress can take prop w/ justifiable cause & paying owner; conceivably Cong could pass statute to seize mills. 

-They had declined to give pres this pwr in Taft-Heartly Act of 1947, but silent now

-Truman said he had pwr as Chief Exec and Com in Chief—implied and cumulative pwrs.

-Black’s Maj. Opinion – There is no inherent presidential pwr; the pres may act only if there is express Con or statutory authority.


-War pwr not so broad to include confiscation of domestic priv prop.


-Pres can not legislate. He can recommend laws or veto laws.

-This is a new brand of formalism. Check the box strategy—If exec doing must be in his box, if leg doing must be in his box. 

-(Black’s opinion not followed)

-**Jackson Concurring – (largely followed). Jackson laid out three part test for Constitutionality of pres actions:

1) Cong + Pres = Max.  When pres acts pursuant to an express or implied authorization of Cong, his auth is at its max b/c it includes all of his pwrs plus all that Cong can delegate to him. (only overruled if statute is uncon; depends on statute).

2) “Twilight Zone” – Pres acts in absence of either Cong grant or denial of authority.  He and Cong may have concurrent authority or distribution is uncertain. These cases must be looked at individually based on the “imperatives of the events and contemporary imponderables rather than abstract theories of laws. (use G of Hist)

3) Pres alone = Lowest ebb. Pres acts against the express or implied will of congress. Action can not be against Con or statute, and statute he is acting against must be uncon.

-Jackson concluded no authority here. Cong said no in Taft-Heartly Act. Pwr must come from Con. Creates separation of pwrs issue. If pres could override leg w/ exec order then pres has all pwr / can do whatever he wants.

-*Frankfurter Concurring – Context for silence.  Cong said no in this case—no by silence.

-Gloss of History – If pres does over and over and Cong never objects, then we can take silence as approval. If Cong has repeatedly said no throughout history, then silence in a particular case means no.

-Here Cong has said no repeatedly, can take silence as a no.

-The Gloss of History technique is usefule to interpret the “twilight zone”.

-Douglas Concurring: Cong has to pay for the seizure.  They must pass statute to pay for it.  They should b the ones to auth it. (Sep of pwrs issue)

-Maybe don’t know who to blame. Pres does Cong passes the statute takes the blame for pres action.

-Vinson Dissent: President has inherent pwrs that may not be restricted by congress and should be upheld unless unconstitutional.

-President’s have often had to act w/o statutory authorization in times of national emergency to execute and preserve legislative programs.  The Pres has been given the Con duty to “take care the laws are faithfully executed.”

-He must be given latitude to carry out these duties—must be strong.


-Makes sense in light of Articles>weak exec>many problems.

-When the country is in danger the Pres is the only one who can act immediately. May not have time to wait on congress. Needs latitude to act at least until Cong can take action.

Dames & Moore v. Regan

-Rule: Use Jackson/Frankfurter approach to settle these issues.

-Carter worked out agreement for release of Iranian hostages. Unfroze Iranian assets and nullified claims against Iran/ Iranian citizens, moved to special claims tribunal. Congress had neither approved or denied pres authority to do this. D&M had breach of K suit, claimed Pres action uncon-5th A. Dist. Ct. attached D prop, dissolved.

-Decision relies on tripartite, Jackson, test.


-Rehnquist uses gloss of history to settle “Twilight Zone” issue.

-He says Jackson/Franfurter approach proper way to handle these issues. 

-*Pres has more latitude in foreign policy and Nat security.

-Held Pres may issue order setteling claims when in pursit of maj foreign policy issue and congress has acquiesced. 

Foreign Affairs: Executive Authority

-Does the Pres have greater pwrs in the area of foreign affairs as compared w/ domestic affairs?

-President has greater pwrs in foreign, as opposed to domestic, affairs.
U.S. v. Curtis-Wright Corp.
-Concern that U.S. munitions manufacturers were arming both sides in S.A. conflict, Cong delegated auth to pres to make illegal to sell arms to the warring nations. Curtis-Wright indicted for selling guns.

-Issue- Was this improper delegation of authority?

-Held foreign pwrs specially and exclusively w/in Pres pwr.

-Reasoned Fed gov enumerated pwrs and implied pwrs through Nec/prop clause only applied to domestic affairs. States gave up some of their domestic pwrs when ratified Con, foreign policy necessarily inherent in national gov by virtue of being soverign.

-Realities of foreign policy give pres greater pwr in the area b/c he delicacies of reping nation and greater access to foreign intelligence than available to Cong.

Criticisms: 1) Iroquois contradicts that pres must hav more pwr here. Chief had less pwr and there was more consultation in dealings w/ other nations and war. 2) Enumeration of pwrs in area of foreign policy rebut notion that inherent by nat. sovereignty, and detailing conduct in the area contradicts notion that pres has complete control as Chief Exec. 3) Historical recount inaccurate; framers always intended limited authority.


War Powers

Hamdi v. Rumsfeld (plurality opinion)

-Rule: Cong. can auth detention, but U.S. citizen can not be held as enemy combatant w/o due process
-Hamdi American citizen in Afghanistan, taken with Taliban troops. Charged w/ fighting w/ Taliban as enemy combatant, hld in Charlston S.C. brig w/o being charged of crime. Authorization of Use of Military Force Resolution was passed by congress 1 week after 9/11 auth pres to use “necessary and appropriate force” in pursuing those associated w/ 9/11. Hamdi’s detention was claimed to be pursuant to this statute.

-Held that although the AUMF authorized pres to detain, it was in violation of Hamdi’s due process rights as a U.S. citizen and could not be sustained.

-1) congress authorized president to detain citizen as enemy combat. b/c prisoners of war is so incidental to conflict that “necessary and appropriate force” in AUMF meets standard of Non-Detention Act.  Pres is acting at Max pwr b/c acting w/ congressional approval (might could have done on own, but Ct. declined to answer). (No sep pwrs issue).

-2) However, as a U.S. citizen Hamdi was entitled to due process under the 5th A. Even the Cong and pres combined cannot overcome w/o compelling state interest.

-Court v. Pres (Marbury). Court operating in counter maj. role. 


-But Cong can always amend statute, and did w/AUMF .

-Court said that Hamdi must be given a meaningful factual hearing—at a min notice of charges, thr right to rebut, and have rep. Suggested hearsay evidence might be admissible, burden of proof could be on Hamdi.

-Court did not decide what procedural due process entailed for citizend captured in foreign country as enemy combatant, but remanded. 

Scalia and Stevens Dissent: Con says Cong can suspend habeas.  But you must suspend or you can not hold citizen as enemy combatant w/o trial.

Thomas Dissent: President has inherent authority pursuant to article II TO hold Hamdi as an enemy combatant; can do what he needs to protect the nation. (similar to Vinson’s dissent in Youngstown).

Padilla v. Rumsfeld
-U.S. citizen arrested at O’Hare for planning to build and detonate a dirty bomb in the U.S. Held as enemy combatant originally in N.Y., petition filed in N.Y., but then Padilla moved to S.C. (Dif than Hamdi b/c arrested in U.S. for crime allegedly to occur in U.S.).

-Held N.Y. Ct. lacked jurisdiction to hear the case.

-Stated must bring suit where being detained against person immediately responsible for detention. (had to start again after already held for 2 yrs).

-Appears to be 5 votes from Sup. Ct. that illegal to hold him as enemy combatant. Stevens noted in FN in dissent that no lefal auth to detain Padilla as such, and Scalia adamant in Hamdi no right to do so w/o suspending Habeas.

Rasul v. Bush
-Rule: Detainee’s at Guan do have right to due process, but what that entails is unclear.

-Issue – whether a federal court could hear the habeas pet of those held at Guantanamo.

-Held that Fed Ct. may hear the habeas pet of those being held at Guan.

-D.C. Circ. held that like Eisentrager and diss’d. Sup. Ct. distinguished 1) b/c those in Eisentrager had military tribunal those at Guan never had, and 2) unlike Eisentrager Guan under control & sovereignty of U.S.

-Do get habeas, but didn’t say what due process they get. Probably not the same as U.S. citizens.

Hamdan v. Bush
-Hamdan was bodyguard & driver for Bin Ladan. High value detainee. Tried under executive order setting up military commissions.  Gov. said UCMJ not applicable to non-members of the military and Geneva reg treatment of POWs not applicable to al Qaeda b/c not party to Geneva.

-Held military tribunals lacked pwr to proceed b/c structure and procedure violate UMCJ (restrictions Cong had placed on use of military commissions) and Geneva Conventions common Art. III.

-Reasoned 1)UCMJ req that rules of commissions be same as courts martial, unless impracticable; 2) UCMJ ref to “law of war” = compliance w/ procedural req. of law of war, spec Gen. Art. III.—judgment by “regularly constituted court” affording all the judicial guarantees “recognized as indispensable by civilized peoples”; 3) com Art. III. standard for “conflict not of an internat character did apply to conflict that was not between states. Stated even if Ham couldn’t invoke Geneva on own he could b/c of UCMJ “law of war provision.

-Com to Geneva says means ordinary mil ct procedures. And not spec tribunals.

-emphasized Geneva says must have right to be tried in one’s presence. Although ct. recognized gov inrst in denying access to certain sensitive info, absent statutory authority info used to convict him must be disclosed to him. (However, U.S. didn’t ratify this part of Geneva, but ct. says not b/c of that provision.)

-This was statutory analysis, not Con analysis.

-Bryer’s Concurrence: Congress had denied pres auth to issue this type of mil commission. Nothing prevents him from seeking Cong’s approval.

Kenedy Concurrence: “b/c Cong prescribed limits Cong can change them.” Emph Cong dissaproval. So note, pres operating at lowes ebb (Youngstown) had Cong been silent or approved outcome probably would have been different. (Kenedy is the justice to appeal too, most eas swayd).

Dissent Thomas-joined Scalia, Alito: Pres enjoys great deference in matters of national security. Founder’s gave him primary role of protecting nation and engaging in foreign relations. Cong can’t anticipate every situation that may arise. Gave Pres authority in AUMF use necessary force against those associated w/ 9/11.

-Prof. Krost argues that under Geneva you can be POW or civilian, not 3d category of enemy combatant.

-Question becomes whether MCA violated due process.

Other Military Tribunal Cases:

Johnson v. Eisentrager (habeas case)

-After Germ surrendered 21 nationals found in China fighting w/ Japan. Convicted by mil commission. Taken to Germ to serve sentence in prision run by U.S. Army.

-Sup Ct. denied pet for habeas for lack of jurisdiction.

-Distinguishable from Hamdi. See Hamdi.
Ex parte Quirin (tribunal case)

-upheld use of military tribunals.

-Uniformed Nazi soilders landed in U.S., found carrying explosives. FDR issued exec order for mil tribunals to try them.

-Court said law draws a distinction between lawful and unlawful enemy combatants. The former POWs, the latter offenders of the law of war subject to trial and punishment by mil tribunals. But did not define boundries of tribunals to try according to the laws of war.

-Could be distinguishable b/c operating in declared war.

Domestic Affairs


Executive Privilege

-Refers to the Pres’s ability to keep secret conversations with or memoranda to and from advisors.

-Part of tradition, not Con. Pres’s have claimed throughout history.

-Seen as necessary b/c:

1) Pres. needs candid advice. Sup Ct. said that human experience shows that remarks to be public will temper candor and hinder decision making process.

2)National security. Diplomacy req secrecy; premature disclosure may be harmful—greater latitude in foreign affairs.

-Pres must have some implied pwrs, system wouldn’t work otherwise.

-Pres subject to judicial process while in office for actions committed in office for criminal trial. (Nixon). (doesn’t speak to crim pros Pres)

-A pres or ex-pres may not be sued for money damages for actions taken while in office. (Nixon v. Fitzgerald)

-Sitting Pres not immune from civil suits if action took place before in office. (Clinton).

-Gov officials performing discretionary functions have qual immune to suit, must violate clearly established Con or Stat rights of which reasonable person would have known. (Harlow)

United States v. Nixon

-Court rejected Nixon’s contention that this was a political question. Nixon said interbranch dispute, pres alone could control prosecutions, Ct. couldn’t tell him how to run branch. Ct. said. Pres. delegated pwr to special prosecutor and regulations of the office gave him permission to seek this ev

Three parts to the decision:

1) There is executive privlige, and the Ct., not the Pres., det its scope.

-Marbury establishes that it is the province of the Ct. to say what the law is. The Ct. has often reg Leg and Exec pwrs.  It would violate sep of pwrs for Pres. to share the Cts pwr to ultimately conclude what the Con said (branches can’t share pwrs exclusively theirs).

2) The Pres’s priv is not absolute or immune from judicial process.

-Absent claim of need to protect mil, diplomatic, or sensitive Nat. secrets, hard to see how in camera review diminishes important interest in confidentiality (b/c of candor) in Pres communications.

-Such absolute immunity would conflict w/ Cts. Art III. role to provide justice in a criminal trial.

3)Pres. invocation of the privlige was inappropriate in this case, outweighed by need to uphold values of justice system.

-Must balance Pres needs for priv against fair administration of crim justice. Here, does not seem that advisors will be moved to temper candor b/c of the few times their remarks will be called for in crim prosecution. Conversly, withholding relevant evidence would deeply cut into due process and gravely impair the Con function of the Ct.

-Imp. Circumstances to override exec priv: 1) crim case, 2) citizen’s rights at stake (needed tapes for defense), 3) no mil secrets, 4) in camera review

Civil Cases

Nixon v. Fitzgerald
-AF analyst claimed fired b/c of exercise of 1st A. speech. Brought  §1983 Bivens action for wrong committed under color of state law. Nixon sued while in office for offenses that allegedly occurred while in office.

-Held Pres has absolute immunity for acts committed while in office connected to official duty. (dismissed imed, no discovery)

-Reasoned unique statues under Con and singular importance of office warranted, and feared frequent suit (b/c always someone dissatisfied w/ pres actions) would interfere with ability to perform effectively.

Harlow v. Fitzgerald
-Declined to extend absolute immunity to Pres aids.

-All Pres aids/assoc. immune from $ damages in civil suit except clearly established Con or Stat rights of which reasonable person would have known. High up aids get qualified immunity. Then extended to state officials too.

Made it harder to bring Con law tort suit at all levels b/c refused to put higher officials in higher category.

Clinton v. Jones (Compare to Nixon cases)

-Sued for sexual harassment allegedly occurred while gov of Ark. Asked Ct. to dismiss or at least stay until no longer Pres.

-Held neither dismissed or stayed if based on conduct prior to entering office. Reasoned immunity exists to safeguard discretion, no need to safeguard unofficial conduct. Such suits will not likely take up much of Pres time.
Cheney v. United States (sitting VP)

-Indicates test is whether allowing discovery (process) unnecessarily interfered w/ another branch in performing Con duties.

-Dif Nixon b/c not crim, civ proc not as many filters, and braod discovery order as opposed to narrow subpoena.


Non-delegation Doctrine

-Legislative veto Uncon. Can’t create statute that delegates pwr and simultaneously allows Cong to govern/undermine that pwr w/o going through bicameralism/presentment.

-However, gov more complex now w/ Admin agencies since drafting of Con.  Admin agencies perfor quasi-leg/adjudicatory functions. Come to near death of non-delegation doctrine.

INS v. Chadah
-Chadah’s visa expired. Im Judge suspended deportation, Atty Gen. concurred. Cong had pwr under stat to veto Atty. Gen determination. House voted in resolution to deport.

-Veto provison uncon. Cong can’t veto; must pass new legislation.

-Reasoned once delegated to Att. Gen. cong must abide by delegation until gone through Art. I §7 bicameralism and presentment process, can’t grant and govern/retain. One house can’t act alone (except in specific circumstances and must present bill to Pres). This is true when underlying act legislative, meaning making policy choices. 

-The leg veto disturbs balance of pwrs as Cong can regulate exec, Cts. Job to balance pwr between the branches. Just b/c Cong and pres happy w/ arrangment doesn’t make it Constitutional

Dissent: Pres and Cong have been doing this for a long time and it works—functionalist argument—hasn’t trampled exec pwr in the past.

Clinton v. NY (formalism)

Facts: Invalidated the line item veto act; which authorized the President to cancel any items of new spending or limited tax benefit.  The statute required the canceled funds to be put in a lock box to help decrease the deficit.  The President was supposed to consider legislative history, purposes, and other relevant information about the cancelled items.  He also had to find that the cancellation would reduce the budget and not impair government functions.  

Holding: The line item veto is a failed experiment.

Reasoning: There is no provision in the Constitution which authorizes the President to enact, amend, or repeal statutes.  The line item veto violates Article I, Section 7-bicameralism and presentme 

Breyer’s Dissent: The President has not repealed or amended anything.

Scalia’s Dissent: This is just a technicality, because the President can decline to spend any item of spending, this “cancels” an item of spending.  This has “faked out” the Supreme Court.  

Appointment and Removal Power

-Pwr of Pres. to remove one under executive authority.
-Article II, §2 provides that the president appoint specific offices e.g., Judges of the Sup Ct. , and all other Officers of the United States No Con provision addresses the removal pwr.

-Issues: 1)Who is an inferior officer w/ in meaning of Art. II.; 2) May Cong assign the appt pwr in ways other than those IDd in Art. II, specifically, when may Cong give to itself or its officers?

-Rules: 1) President has right to remove exec officials (Myers), unless independence is desirable (Weiner/Morrison) or b/c quasi-leg/judicial (Humphry’s); 2) Cong can not completely prohibit removal (limit to good cause-Morrison), or vest in itself. (Humphry’s)
Myers v. United States (1926)

-Rule: Congressional limits on removal pwr are unconstitutional. But see Humphry’s Executor.
-Removed postmaster in Portland in violation of a statute that said PMs could only be removed during term w/ advice and consent of the Sen.

-Held the Cong limitation was Uncon under Art II, and the Pres has the exclusive authority to remove executive officers of U.S. who he has appointed by and w/ advice and consent of the senate.

-Reasoned pwr to remove is an incident pwr to appointment 1) act of removal is exec in nature, must be performed by pres; 2) It is pres not subordinates who must take care laws be faithfully executed, 3) Art II. Vests pwr in Pres not subordinate officials.

Dissent – congress could abolish, so can also regulate.
Humphry’s Executor v. United States (Functionalist approach)
-FTCA limited Pres ability to fire FTC commissioner to just cause.

-Rule: Held congress could limit the removal of officers in quasi-legislative or quasi judicial positions.

-Reasoned Meyers only reaches purely executive officers. FTCA created to affect legislative policies contained in statute in accord w/ statue’s standards and perform legislative and judicial functions. It does perform exec function, function’s independent of exec, and so free from Exec control.

-practical effect is to draw distinction between cabinet officials and independent regulatory agencies. 

-Congress may limit removal to just cause for firing.

-Functionalist persepective this is OK. Cong created independent reg agencies to be relatively free from political control. Formalist perspective this is more troubeling b/c Con places all exec auth in Pres, his control.

Weiner v. United States (functional approach)
-Rule: President can not remove officials where independence from the president is desirable.

-Pres. fired member of the war claims counsel.

-Reasoned functional need for counsel to award based on merit not political influence.

Bowsher v. Synar (Formalist?)
-Rule: Congress can not maintain removal authority of official when vested w/ executive authority.

-If budget deficit exceeded statutorily prescribed limit Comptroller General (head of Cong agency) was instructed to implement budget cuts.

-Here comptroller was executing statute. Ct. didn’t like that Cong was giving leg official exec authority. Cong retained removal pwr over official. Pres couldn’t remove one performing exec function, and so Comptroller can’t be delegated Exec pwr.

Stevens/Marshall concurrence: making policy so req bicameralism and presentment.

White’s Dissent: Congress believed the delegation was necessary and proper to exercise its pwrs.  The Ct should just determine if Act so alters the balance of authority among the branches to pose a threat to the lawmaking power and the duty to execute the law.  Nothing like that was present here.  The removal provision only remove for one of 5 specified reasons.  Therefore, Congress did not have full control.
Morrison v. Olson
-Law creating independent counsel said could only be rmvd for good cause.  Picked by panel of judges

-Court upheld law as constitutional, doesn’t offend Art. III or violate pres authority under Art. II.

-Distinguished from Bowsher b/c Cong did not maintain removal pwr.

-Found that Humphry’s Executor and Weiner based on whether tasks were executive in nature or quasi-legislative/judicial, while not unimportant, the real question was whether the removal restrictions are so severe that they impede the Pres. from performing his Con duty. This doesn’t sufficiently interfere w/ pres control over Ind. Counsel to impermissibly interfere w/ faithful execution of the laws.

-Ideally independent counsel should be independent of Pres.(Weiner), and didn’t bar removal, but left open w/ good cause. (Humphry’s Executor).
-Ct. didn’t see how need for Ind. Couns. Discretion would interfere w/ Pres role and job. See Kenneth Starr, no small pwr.

-formalist problem-all 3 branches involved., only pres pwr.

Scallia Dissent: Con vests all exec pwr in pres, not some, all. This removes some pwr traditionally exec. So, uncon.

-Functionalist-all 3 involved no usurping of pwr.

Equality & the Constitution
Slavery & The Constitution

-Locke said one thing people can’t agree to in social K is slavery.
State v. Post

Facts: The NJ Constitution proclaimed that all men were free and independent and endowed with certain rights such as liberty and property.  The slave system was challenged as being inconsistent with this.  

Holding: Slavery is not inconsistent with a constitutional declaration that all men are by nature free. 

Reasoning:

1) No one is absolutely free, 2) All residents must give up part of their freedoms in order to live in a civilized society, 3)Freedom must be looked at in the context of society, 4) at the time the NJ Constitution was adopted, slavery was an accepted part of society and was not incompatible with a free society
Dred Scott v. Sandford (called the worst case ever decided by the Supreme Court; but not on bad logic)

Facts: Scott was born a slave.  He had been taken to Illinois by his master, a free state.  SIcott was then taken to Missouri, a slave state and sold to Sandford.  Scott sued for his freedom, contending that his having been taken into free states made him free.  

Holding: Individuals of the Negro race are not to be considered citizens in the constitutional sense; slavery is constitutional.  

Reasoning: 

1) Citizens are the sovereign people of the United States as they were understood at the time of the Constitution’s adoption.  At that time, the Negro was an inferior class.
2)A state cannot confer citizenship under federal law, even if it can give rights
3) The fact that in Illinois, Scott could not be a slave does not alter the fact that Illinois’s ability to make Scott a free man extends only to its borders and cannot give the privilege of citizenship.  
4) The decision was consistent with strict construction of the Constitution  
The court looked to the intent of the framers of the Constitution and attempted to be consistent with that.

Note: The above two cases demonstrate trouble w/ Originalism.
Reconstruction Amendments- 13th, 14th, 15th Amendments

-13th didn’t do much for individual equality, interpreted very narrowly.

-15th Important, but again doesn’t seem to give as much as 14th.

-14th Amendment directly reversed Dread Scott claiming that born and naturalized persons were citizens.

-Not necessarily written in racial terms. Also used to protect union soilders and Repubs in S, thewe were people of all colors.

-Muddy leg record. Same Cong. that passed 14th also passed statute that segregated D.C. schools—See Brown later—specific wording, but deliberately used gen lang in 14th.

-14th not only source or rights, also statutes, state cons. Con is floor.

-Civil Rights Cases (limited 14th to the states)

-State Action Doc: Civ Rights Act 1875 prohibited discrim in pub accom. 14th says “No State”, so only applies to states and gives Cong right to restrict the States, not priv entities (why used ICC in 60’s for civ r cases).

-Slaughter House Cases (limits priv and immunities clause).

-N.O had granted monoploly to a slaughterhouse, butchers said had the right to pursue their business (priv/immune) and not treated faily b/c of monopoly (EP). Ct. said 13th only applied to race and slavery. 14th said priv and immune was citizenship right specifically attached to national citizenship e.g. right to petition Cong.


-Produced the right to travel. 

-Ct. said butchers didn’t have rights under EP clause but said if race then might apply two tiered analysis—1) when rights of newly freed slaves were at stake must be read expansively to provide comprehensive fed protection; 2) But when racial discrim not an issue, protections of citizenship is more marrow and citizen’s primary recourse is w/ state gov.

Plessy v. Ferguson

Facts: Plessy was denied a seat in an all white railroad car.  He was arrested for violating a state law which provided for separate but equal railroad accommodations.  Plessy appealed the conviction on the basis that the separation of the races stigmatized blacks and stamped them with a badge of inferiority.  He claimed that the segregation violated the 13th and 14th Amendments.  

Holding: Separate but equal is constitutional (based on custom, usage, traditions, etc.)

Reasoning: 

· The laws are enacted for the public good (order and public peace) 

· This is not slavery under the 13th Amendment

· Does not violate 14th Amendment, which was intended to enforce equality among the races, but not get rid of all distinctions.  

· Plessy argues that on this rationale, you could make separate accommodations for anyone, but the court says that the exercise of power must be reasonable and be in the pursuit of public good.  

· Legislation is powerless to eradicate prejudices 

· The test is reasonableness

Harlan’s Dissent: The statute interferes with the personal freedom of individuals to freely associate with others.  The Constitution is color-blind.  All citizens should be treated alike.  The true purpose of the act isn’t to protect blacks from whites, but vice versa.  In the eyes of the Constitution, there is no dominant race.  The Constitution is color blind.  This decision will be as hated a Dred Scott.  This will defeat the purposes of the newly enacted amendments.  

Note: Plessy does not require equality of the separate facilities.  

Sweatt v. Painter

The court did what it had declined to do before.  It order the admission of a black student to a white school.  He had been denied admission to UT Law on the ground that parallel black law school was a substantially equal facility.  The court held that the facility was not equal and Sweatt could not be denied admission.  The court looked to objectively measured factors such as faculty and the library.  The court also looked at the alumni reputation, traditions, and prestige

Sweatt and Gaines were a big jump to Brown.  They had no other university or facility.  It is easier to get to Brown when you look at the intangibles.  

Brown v. Board of Education (Brown I)

Facts: Black children had been denied admission to public schools attended by white children under laws requiring or permitting segregation according to race.  It was found that the black children’s schools and the white children’s schools had been or were being equalized with respect to building, curriculum, qualifications, and teacher salaries.  

Holding: The separate but equal doctrine has no application in the field of education and the segregation of children in public schools based solely on race violates equal protection. 

Reasoning: 

· Intangible as well as tangible factors may be considered

· The fact that tangible factors have been equalized is not controlling 

· There is a detrimental effect on black children, because it denotes the inferiority of black children 

· A sense of inferiority affects the children’s ability to learn

· Segregation deprives black children of some of the benefits they would receive in segregated schools 

· Separate is inherently unequal

· Education is the most important state function (but still not a fundamental right) 

· Almost talks about equality (but not quite) 

· Good decision, but bad reasoning

· Surely the reason they struck it down was one of white supremacy, but Warren never says that

· He does say that feelings of inferiority will result if this continues.  

· Cites study with dolls (strange study to support this) 

· Commanded the end of de jure segregation, but it didn’t integrate the schools.  

Bolling v. Sharpe (decided same day as Brown; companion case)

Held that school segregation in DC was unconstitutional.  Since the 14th Amendment applies only to the states, the Court could not rely on the equal protection clause.  The court held that it could be in violation of the due process clause of the 5th Amendment, which applies to the federal government.  It would be unthinkable that a lesser duty could be imposed on the federal government.  

Brown v. Board of Education (Brown II)

School authorities have the primary responsibility for assessing and solving the problem of achieving racial integration in public schools.  It will be for the courts to consider whether the school authorities actions are good faith implementations of the governing constitutional principles.  Because of their proximity to local conditions and the possible need for further hearings, the courts which originally heard these cases can best perform this appraisal.  In doing so, the courts will be guided by the equitable principles of practical flexibility in shaping remedies and the facility for adjusting and reconciling public and private needs.  The courts will require the defendants make a prompt and reasonable start towards full integrations in the public schools.  Once such a start is made, the courts may determine that additional time is required.  However, the burden rests with the defendant to determine that such time is necessary and consistent with good faith compliance.  The courts may consider problems related to the administration, the facilities, school transportation, and revision of the districts and local laws.   They will also consider the adequacy of any plans proposed by the defendants and will retain jurisdiction during this transitional period.  The cases are remanded to the lower courts to enter orders to insure that the parties are admitted to public schools on racially nondiscriminatory basis with all deliberate speed. 

The violation came from not acting…there is now an affirmative duty to remedy.  

All deliberate speed has been widely criticized: 

1. The court should not tolerate segregation even for a short time while the schools remedy

2. Encouraged resistance by failing to demand an immediate remedy

3. Overstated the difficulties in desegregation

4. Should not have delegated the task of enforcement to the lower courts 

POST-BROWN

Southern resistance; said that it didn’t require them to “mix” children, just not deny

Supreme Court remained almost totally silent, until: 

Cooper v. Aaron (scheduled to be enrolled in Central High School, NG was ordered to block the entrance, the governor claimed that he was not bound by Brown, and the Supreme Court said that the laws of the Constitution are supreme and the law of Brown is supreme).  

Green v. County School Board (invalidated freedom of choice plan that district adopted to avoid loss of federal funds; the district had 2 schools, the students were to choose a school and if they didn’t make a choice, they would be assigned to their school pre-Brown; the court held this was not a sufficient step; the test was whether or not the plan promises realistically to convert promptly to a system without a white school and a black school, but just schools).  

Swann v. Charlotte-Mecklenburg (Last major Southern desegregation case; court began to move to result oriented remedies; clung to the position that judicial intervention was permissible only to correct deliberate acts.  Supreme Court was going to have to enforce Brown in the North.  Numbers and ratios are a good starting point.  There was a question of whether or not Brown required integration or simply outlawed segregation; decision showed that the focus was on integrating, not on simply desegregating).

Keyes v. School District No. 1 Denver, Colorado (Plaintiffs only have to show intentional discrimination in one part of the system to remedy the whole system.  It was more difficult in the North to show intentional violations) (Powell concurring; an integrated system does not mean that every school must be an integrated unit.  I would hold that where segregated public schools exist to a substantial degree, there is a prima facie case that the authorities are sufficiently responsible to warrant imposing on them a burden to demonstrate they nevertheless are operating a genuinely integrated school system) (Rehnquist dissenting; Court is taking a big leap by equating district wide consequences in a district where the segregation was not required by law). 

Milliken v. Bradley (Court cannot go outside of the district to impose a remedy) 

Missouri v. Jenkins (Court addressed the potential limits on the ability of district court to order intra-district remediation, court ordered a property tax levy of almost 100% to draw white children into the district with magnet schools, the district judge could order the legislature to raise the tax, but abused his own discretion in doing it himself; In Jenkins II, restricted the court in mandating salary increases for teachers because it violated the court’s remedial authority).  


Equal Protection

-The Issue: Is the gov’s classification (line drawing) justified by a sufficient state purpose?

-Three question analysis: 1) What is the classification? (how is the gov darawing a distinction among people?) 2) What level of scrutiny should be applied 3) Does the particular gov action meet the level of scrutiny?

What is the Classification?

-Two ways to show classification: 1) exists on the face of the law and 2) demonstrating that law has a discriminatory impact and discriminatory purpose

-Classification on face of the law see Strauder v. W.V. (invalidating state law limiting jury service to “white male persons”)

-Discriminatory impact is insufficient to prove a racial or gender classification. If law is facially neutral, demonstrating race or gender classification requires proof that there is discriminatory purpose behind the law. See Washington v. Davis

- Can be a class of 1. See Villiage of Willowbrook (30 ft. easement v. normal 15 ft. easement; “EP safeguards individuals not classes”) 

What level of scrutiny should be applied?

- Strict Scrutiny: discrimination based on race or national origin 

-Generally discrim against aliens too, but several exceptions where used less. See…

Test: Must be necessary to meet a compelling government interest.

-Gov must show they cannot achieve purpose through any less discriminatory means.


-Burden of proof on the Gov.  “Strict in theory Fatal in fact”.

-Any gov action that uses race as basis for burden or disadvantage is suspect classification.

-If can’t get based on the line, can get by showing that it is impinging on a fundamental right of a class-still looks to line drawing, but get strict based on fund right, not suspect class. See Carolene Products FN4. (diescrete and insular minority/ fundamental right).
-Intermediate Scrutiny: used for discrimination based on gender and nonmarital children.

Test: Must be substantially related to an important government purpose


-Government has the burden of proof.


-Underinclusive/ overinclusive distinction is key, decides the case.

- Rational Basis Test: minimum level of scrutiny that all laws challenged under EP must meet. If doesn’t make strict/ intermediate, then gets rational basis review.

Test: Law will be upheld if it is rationally related to a legitimate government purpose.


-Challenger has the burden of proof


- Highly deferential standard.

-Sometimes get rational basis w/ bite if discriminatory purpose shown

-Ct. just has to be able to think of some legit purpose, doesn’t have to be the actual purpose.

-Statute will be upheld, unless 1) infringe fund right, 2) uses suspect classification, 3) arbitrary and capricious (irrational) (see Cleburne)

- The classes that belong to strict and intermediate scrutiny are defined and the Ct. has been reluctant to add new classifications.  However, the Ct. has used several criteria to make these decisions in the past, might bmp up:

1) Immutable characteristics (e.g. race, gender, nat origin parent’s marital status)—notion is it is unfair to penalize for characteristics person did not choose and cannot change.

2) Ability of group to protect itself through political process (e.g. women trationally underrepresented, aliens can’t vote).

3) History of discrimination (e.g. slavery, women can’t vt.)

-Related is that classification reflects prejudice rather than legit gov purpose (e.g. Ct said classification based on race rarely ever legit, where biological dif between men/women more likely instances that are justifiable).

-Why make race and Nat origin strict? 1) 14th  primarily to protect blacks. See Slaughterhouse cases (only for blacks); 2) long history of discrim by law makes more likely that classifying based on race is based on prejudice or stereotypes rather than legit purpose; 3) History of predjudice and discrim make less likely that race/nat origin can protect themselves through political process—discrete/insular minorities Carolene Prod; 4)immutable characteristics


How dif than gender? 1) gender may apply to men and women—men only fit immutable characteristic reason; 2) Purpose of 14th was to protect newly freed slaves, and 5th incorp 14th EP, so must be the same.

-Some argue for a “sliding scale” rather than three levels of scrutiny.  Lead to better decisions b/c can discuss the competing interests in the particular case and how invidious the basis on which the line was drawn, rather than letting the level of scrutiny so often determine the outcome. 

-Does the gov action meet the level of scrutiny?

-Means ends analysis.

-First evaluate the end (e.g. is the gov purpose compelling/important/legit)

-Second evaluate the means. Often goes to the “fit” and whether to overinclusive or underinclusive.


-underinclusive- doesn’t apply to people similar to those to whom the l
aw applies.

Overinclusive- applies to those who need not be included in the class).

-Strict scrutiny- necessary =“narrowly tailored” little variation on either side of overinclusive or underinclusive and least restrictive way to meet the compelling goal.

-Intermediate scrutiny- hinges on underinclusive/overinclusive analysis, pretty close fit.

-Rational Basis – must be a rational means of achieving the legitimate interest. May be very overinclusive, underinclusive, or both.


Rational Basis Cases

Permissive line of Cases

N.Y. Transit Authority v. Beazar (overinclusive) (Methadone case)

-Principle: Even if overinclusive (and underinclusive), and a bad leg decision, if rationally related to legit state interest, then law will be upheld.

-NYTA would not employ methadone users, but stats showd ½ employable

-Held TA may deny employment to methadone users as a class

-Ct. reasoned not suspect class and public safety and admin efficiency (not screening individuals) were legit gov purpose, and denying employment to class w/ history of drug use and recidivism in percentage of class rationally related to achieving this end. Won’t strike down leg b/c bad decision. Defer to leg.

Whites Dissent: To overinclusive (employable meth. users), to underinclusive (employ alcoholics, etc.). Other jobs that they could do and would have to interview individually anyway.

Railway Express Agency v. N.Y. (underinclusive)

-Ct upheld ordinance that banned all advertising on the side of vehicles, unless the add was for the business of the trucks owner. Argued irrational means of achieving less distraction to drivers and promoting traffic safety (public safety goal). Gov may have perceived some dif, immaterial that failed to deal w/ even greater distractions b/c no req that “must eradicate all evils of same genus or none at all.” 

Williams v. Lee Optical
-Held premitting only licensed optometrists and ophthalmologists to fit and replace lenses w/o prescription, but still allowing the purchase of ready-to-wear glasses was a rational means of achieving a public health goal. 

Minn. V. Clover Leaf Creamery
-Held that if evidence convinced legislature of need for a distinction, litigants can not invalidate decision by presenting other evidence to show leg mistaken. (based on enviro concerns banned plastic milk containers but allowed paper cartons).


Rational Basis w/ Bite

City of Cleburne v. Cleburne Living Center

-CLC bought building to convert to home for the mentally retarted.  City disallowed b/c 1)flood zone and concerned for safety of residents and 2) b/c they were afraid residents would get teased by nearby school children., However, 1) several mentally retarted children went to the nearby school, and 2) zoning ordinance permitted site use for hospitals, sanitariums, and nursing homes. City also stated that nearby homeowners were afraid the location of the home would decrease the value of their property.

-Held that even though mentally restarted not suspect class or qasi-suspect class, the ordinance failed rational basis because 1) it is difficult to see extra hazard to or from the mentally retarted and those in a nursing home or boarding house, and 2) property interest of private landowner’s not legit state purpose.

-Fails on legit gov purpose. Actual purpose seemed to be to discriminate against unpopular class of people, and that won’t even pass rational basis.

Stevens Concurrence: Rational req that an impartial law maker could believe that the classification serves a legit public purpose that transcends the harm to a disadvantaged class.

Marshall Concurence and dissent: Oridinance would surely be sustained under traditional rational basis test. To strike need a higher level of scrutiny

Rule: If the actual purpose of a gov action is harming a politically unpopular group, then that is not a legit state interest and will not pass rational basis test.

-See Dept. of Agri. v. Moreno (holding that a statute disallowing food stamps to household w/ one or more unrelated members was intended to discriminate against Hippies living in communes and bare desire to harm politically unpopular group was not legit state interest. Stated purpose was to increase nutrition in low income homes and stimulate agri econ).

-See also Romer v. Evans (invalidating Col. statute that prohibited local govs from inacting anti-discrimination statutes for gay, lesbian and bisexual people b/c demonstrated bare desire to harm a politically unpopular group). (Scalia dissented saying often uphold moral judgments of the community in the law and community found reprehensible; outlawed homosexuality in Bowers)


Intermediate Scrutiny Cases –GENDER

-Overinclusive under inclusive distinction is the key. In rat basis they use to smoke out, but req a closer fit here.

-Steps for Analysis: 1)locate important gov purpose (must be important to stand), 2) see how overinclusive/ under inclusive means are in achieving end—be specific and demonstrate (use cases).

-Most classifications under Int. scrutiny are no good, but some okay. For example, real differences.

-Rule/Test: Must serve important gov objectives and be substantially related to those objectives.
-History: 14th A. was the first time used word male and not gender neutral term. Connection between women and slaves in that, early common law treated women as husband or father’s property—sexual norm subordinated women (rape), law couldn’t touch domestic violence-private sphere.

Line of cases that upheld classification based on gender:

-Bradwell v. Illinois upheld a law that prohibited women from being licensed to practice law, rejected priv/imun claim and concurrence stated destiny of women to be wife and mother. This case was important b/c it entrenches in U.S. law that it is okay to treat men and women differently under Con. In re Lockwood similarly prohibited women from practicing law in VA. 19th finally gave women right to vote, but Ct. still made distinctions. Mutter v. Oregon upheld max wrk hrs for women, though just denied for bakers in Lochner.  Ct. reasoned that woman’s role as mother and physical structure placed her at disadvantage and needed the protection of the laws. Reed v. Reed finally recognized gender as an arbitrary classification.

-Gender Classifications—T7 prevents discrim based on ICC, prevents race discrim against pub and priv entities. Equal rights amendment made a bid for the same for gender, but A. never passed. TX has one. Con floor, statute and States can go above—advantage to federalist system.


Ginsberg and ACLU focused on gender stereotyping and harm.  When focused on real dif ok; but archaic/outmoded stereotypes were bad.

Reed v. Reed (intestacy statute case)
-invalidated gender classification under EP for 1st time.

-State intestacy statute said that if two applicants in same category competing to be administrators of estate, the male was to be preferred over the female. The State said statute was intended to reduce administrative burden (hearing cases on the merits) and men more exp in finance.

-Ct. said this was the very kind of arbitrary distinctions the 14th was intended to prevent, and reduction in admin burden and stereotype that women have less financial exp do not warrant such choices be mandated on the basis of sex—arbitrary/capricious. (Are these still legit interests?) Also

-Claimed to use rational basis-“a classification must be reasonable, not arbitrary and must rest upon some ground of difference having a fair and substantial relation to that object of the legislation”. BUT made distinction based on gender, and impliedly made it impermissible for gov distinctions.

Frontiero v. Richardson (Military wife case)
-Male member of armed forces could auto claim wife as dependent and receive greater allowance for quarters and med benefits, but woman had to show spouse depended for over ½ of support to gain these benefits.

-Ct. held law invalid under strict scrutiny.


-4 justices wanted to make standard strict scruit based on hist of discrim and immutable characteristics—compared to race.  Others wanted to wait on ratification of Equal Protection Amendment, but it never passed. So no strict scruitiny.

-justices noted what made suspect class was 1)immutable characteristics, and 2) political disenfranchisement, 3)hist of discrimination.

-Ely worried about CMD. Let political process handle. Only subject laws left from when women couldn’t vote to strict scrutiny.

-BUT Carolene Prod. FN4 calls Ct to perform CM role and apply strict scrutiny if 1)discrete/insular min sub to passion/predj of maj, 2)fundamental right. Call for more serious response.
Stanton v. Stanton

-Ct. held law req parents to support male children until 21 but female children until 18 invalid under any test.  Such distinction based on old and outmoded stereotypes—women now in marketplace and world of ideas.

But did not articulate standard of scrutiny.

**Craig v. Boren** (3.2 beer case)
-Establishes intermediate scrutiny as appropriate level of review for gender classifications.

-Test: “classifications by gender msut serve important governmental objectives and must be substantially related to those objectives”

-Ct. declared uncon a law that permitted girls to buy 3.2 beer at 18, but made boys wait until 21. 

-Ct reasoned that although traffic safety was important gov. interest, statistics showed that .18 % and 2% of males between 18 and 21 were arrested for drunk driving and that a correlation of only 2% was an unduly tenuous fit—to overly inclusive.

-Objective was fine, but this one failed on the means analysis. Importyant gov int-yes- but means not substantially related to that obj

-Rehnquist’s Dissent: Court’s disposition of this case is objectionable for two reasons:

1. Shouldn’t have let men invoke a more stringent standard of review than pertains to most types of classifications

2. The court makes up this standard without any source or cite; the equal protection clause does not have any sort of this language 

United States v. Virginia (VMI case)
-VMI a state sponsored school had policy of excluding women from attending. Persuant to a 4th circ. ruling VA had established Virg Women’s Inst. for Leadership-Mary Baldwin College. Also VA argued that they were creating citizen soilders and that VMI used rugged military style training that women not interested in undergoing.

-Held insufficient excuse to deny women opportunity available to men.

-Ginsburg’s opinon reasoned that 1) rearticulated int scruit test, 2) there must be exceedingly persuasive justification for the discriminatory action and burden on gov. VA failed to show such justification. VWIL is not comparable to VMI in faculty, reputation, course offerings, or facility (See Sweat).  Also, must not make overly broad generalizations about males and females. VMI’s exclusion was found uncon b/c based entirely on gender and Ct. noted successful integration of military academies.

Scalia’s Dissent:. Virginia has an important interest in providing education and single sex instruction is substantially related to this goal.
But See Rostker (upheld fed law req men, not women to reg for draft); and Michael M. (upheld statutory rape law that punished men for having sex w/ women under 18, but not vice versa). Neither designated standard of scruit used.

Geduldiz – classification based on pregnancy not sex discrimination. Distinction between pregnant and non-pregnant people. Real difference?

GE v. Gilbert – Pregnancy doesn’t equal sex discrimination under T7
Nguyen v. INS (aliens)

-Statute said if born of citizen parent abroad, then auto citizenship if mother is citizen. Born of unmarried father citizen, not automatic must naturalize before 18. Reasoning was biological relation provided opportunity of develop relationship, ties to U.S. promoted (more sure that mother would stick around). This father brought son over as soon as he could, but didn’t naturalize.  Tried to deport son.

-Paternity test only made for those under 18, but many are children of citizens but not substantiated b/c over 18—UNDER INCLUSIVE.

-Court upheld law.

-We are talking about the right of the bio parent to extend right of citizenship. Father’s right at stake.

Strict Scrutiny Cases

Strauder v. West Virginia (Facially discriminatory law)
Rule: Expressly single out and disadvantage race, law will not be uphled
Facts: Strauder, a black man, was indicted for murder in the Circuit Court of WV, and was convicted of the charge.  The judgment was affirmed by the state supreme court.  On appeal, Strauder claimed that at the trial, he was denied rights to which he was entitled under the Constitution and the laws of the US because under state law, blacks were ineligible to serve on the grand or petit jury.  

Holding: The state may not prevent blacks from serving on juries.  

Reasoning:

· The 14th Amendment’s purpose is to secure to a race all of the rights enjoyed by white persons; to provide for protection in that enjoyment when denied by states.

· Blacks have a right to exemption from unfriendly legislation

· Not letting blacks in jury service is discriminatory b/c expressly singles out and disadvantages blacks; practically a brand upon them

· Court looks at what is a suspect class:

1.  Historically victim of social discrimination

2.  Legislation stigmatizes the class in the eyes of society

Korematsu v. US (Establishes Strict Scrutiny)
Facts: Korematsu, an American citizen of Japanese ancestry was convicted in federal district court for remaining in CA, a “military area” contrary to civilian exclusion order of the commanding general of the western command.  The order directed that after May 9, 1942 all persons of Japanese ancestry should be excluded from the area in order to prevent against acts of sabotage and espionage during WW2.  Those of Japanese ancestry were to report to and temporarily remain in an assembly center and go under military control to a relocation center for an indeterminate period.  

Holding: Apprehension by the proper military authorities of the gravest imminent danger to the pubic safety can justify the curtailment of the civil rights of a single racial group.  

Reasoning: 

· A racial classification is immediately suspect

· Public necessity may justify exclusion…doesn’t mean that the classification is unconstitutional, just looked at under heightened scrutiny.  

· The military and FDR believed it was proper

· The hardship of some is part of war

· Fact specific holding

Murphy’s Dissent: It cannot be reasonably assumed that all persons of Japanese ancestry may have a dangerous tendency to commit enemy acts.  

Jackson’s Dissent: A civil court should not be made to enforce an order which violates constitutional limitations even if it is a reasonable exercise of military authority.  

Loving v. Virginia:

-Anti misogenation case.

-Can’t discriminate against who can marry whom based on race. No compelling government interest in keeping race pure.
Palmore v. Sidoti 

Rule: Avoiding Priv predj will not be basis for drawing class distinctions.
Court said the father was awarded custody of his child because the mother remarried an African American and afraid child would be taunted and stigmatized.  

-The Supreme Court reversed because the reality of private prejudices and biases are not permissible justification for removing infant from mother. The law cannot give effect to private biases (“Con can’t stop priv predj, but can’t tolerate). 

Washington v. Davis

Rule: Impact + discriminatory purpose = strict scrutiny
Facts: Washington administered a written test of verbal skills, vocabulary, and reading comprehension to applicants in the Police Department, and since four times as many Blacks failed the test as whites, Davis brought suit alleging the invalidity of the test due to its discriminatory impact.  

Holding: If the classification is facially race neutral, the court will use a rational basis review despite its disproportionate effect on minorities.  

Reasoning: 

· A race neutral test does not violate the equal protection clause

· It has never been unconstitutional because of a racial impact

· Constitution does not prohibit officials from employing a test to upgrade communication skills.  

· Some discriminatory intent or purpose must be shown

· This used rational basis review to uphold it 

Stevens’ Concurrence: The line between purpose and impact is not bright and maybe not as critical as the court’s opinion suggests.  

After Davis, the court must determine whether the classification is race specific, then it will use strict scrutiny and invalidate it.  If the classification is not race specific and no discrim purpose shown, the court will use rational basis review despite an impact on a minority group.

Yick Wo v. Hopkins 
Convicted of violating a local ordinance prohibiting the operation of a laundry not located in a brick or stone building without the consent of the board.  He alleged that Chinese nationals had petitioned the board for consent and were denied, whereas the petitions of non-Chinese nationals were all approved, with the exception of one. 

 -The court held that the facts shown showed a directive so against a particular class of persons as to warrant it as a denial of equal protection.  –Rule: The effects alone can’t get you to strict scrutiny, but they can be evidence of how to infer a discriminatory purpose (this is extrm case)

Mount Healthy v. Doyle

District found that Doyle was not rehired as a teacher because he had engaged in conduct protected by the 1st Amendment.  Although the Supreme Court accepted the findings of fact, but did not necessarily find that he was entitled to reinstatement and back pay.  There was a mixed motive, because the district said they would have fired him even without conduct.  However, the court has never suggested that if the same classification would have been utilized in the absence of racial animosity.  After Doyle satisfied his burden that his conduct was a substantial decision in the board’s failure to rehire him, the court should have gone on to determine whether the preponderance of evidence could have shown that it would have reached the same decision in the absence of the proscribed conduct.  

Village of Arlington Heights v. Metropolitan Housing Development Corp. (Sets standards for showing discrim purpose)
Respondent applies to the Village for rezoning of a 15 acre parcel so as to permit construction of low and moderate income housing.  When the request was denied, he brought suit claiming that the denial was racially motivated and violated equal protection.  

-The court said that the impact may be a starting point, but it is not defining and the court must look to other evidence (unless it is Yick Wo kind of case): 

1)historical background of the decision, 2) specific sequence of events, 3)departures from normal procedural sequence, 4) legislative history, 5)statements by members, etc.  

-Held that here the respondents failed to carry the burden in proving that  the village’s motivating factor was race.  

McCleskey v. Kemp

Capital cases require an evaluation of the motivations of jurors in sentencing; thus raw, abstract data are not dispositive of a lack of equal protection.  

AFFIRMATIVE ACTION

Synopsis: Ct. seems willing to allow Affirm action for following goals:

1) Remedying past discrimination by particular discriminating entity to the harmed victim.

2) Increase diversity in higher education by using rae as one factor (Grutter), but not set asides (Bakke) or such high factor makes like set aside (Gratz).

-Fullilove questionable precedential value b/c Croson and Adarand applies to Feds too now, just like states that set asides can’t be used to remedy general discrimination. 

-Setasides are only good if at all to remedy proven instances of past discrimination. See Paradise v. Alabama (1-1 police case)
Bakke
Set asides not ok, race as one factor ok, but didn’t’ lay ouw what level of scrutiny—Powell concurrence.
Bakke and Hopwood

Bakke is still good law

Hopwood is just 5th Circuit 

In Bakke, you had the UC Davis Medical School reserved spots for minority applicants 

Burger had 4 votes that said that was unconstitutional and you can’t use race as a factor in admissions

Brennan had 4 that said its constitutional, and you may use race

Powell said its unconstitutional, but maybe you can use race, just not this way 

The majority said the Bakke plan was no good

And another majority saying that you maybe able to use race

Hopwood said it was unconstitutional, that you couldn’t use race

Powell’s opinion is typically used as the lead opinion, because it has both majorities 

People thought the 5th Circuit was crazy

SC denied cert and Ginsburg wrote that they are denying cert, but they don’t necessarily agree with what the 5th Circuit said (want to wait till more circuits have answered the question and some have said that you can use race in a non-quota manner and others have said that you can’t use race at all…should have an answer soon)

Or like in Davis, they could just say that this plan is no good 

Affirmative action is the only thing to have a fighting chance of surviving strict scrutiny

(Necessary/narrowly tailored to achieve a compelling interest) PERFECT FIT

Must identify a compelling interest (these have been proposed)

1. Diversity in schools (the SC has said that is out) 

2. Remedy past discrimination (this seems to be just about the only potential compelling interest that might be used to pass strict scrutiny…Adarand, Richmond, etc.) Most of the court saying that if you could show this, that might be a compelling interest you can use to survive discrimination 



Scalia said it had to be that exact person



Stevens says that it is a compelling interest, but there are others and this 


isn’t the most important 



5th Cir. said that would have had to prove discrimination by UT Law

Fullilove

Ct. upheld fed law that allowed 10% pub wrks money to be setaside for MBEs.
City of Richmond v. Croson Company

Facts: Without making specific findings regarding past discrimination, the City of Richmond enacted a majority set aside program for city construction projects.  

Holding: A city may not enact affirmative action programs without demonstrating specific discriminatory practices to be remedies by such programs. Strict scrutiny should be used o evaluate state and local gov affirm action programs.

Reasoning:

· 14th Amendment protects all citizens from discrimination

· Any race based classification must pass strict scrutiny, whether or not it favors racial minorities

· Any set aside program must be narrowly tailored to a compelling interest.  Never considered race neutral means, must be necessary.

· Remedying past discrimination can be a compelling interest, but without specific findings as to what is being remedied, it cannot be narrowly tailored. Benefited those that may never have suffered.

· A city can only remedy discrimination within its confines.

· Here the city did not make any specific findings of past discrimination in city.

Scalia’s Concurrence: Benign discrimination cannot be appropriate.  Any racial discrimination is unconstitutional.  The only conceivable time that a racially conscious law can be enacted is to eliminate a system of classification.

Marshall’s Dissent: The Constitution allows race conscious enactments to remedy past discrimination.  A court should not impose its judgment over that of the enacting state or locality to provide such remedies.  Further, even under the view adopted by the court, the set aside program was drafted with sufficient provision.

Blackmun’s Dissent: The Court basically strikes down a measure designed to remedy past discrimination as though the discrimination had never occurred, this is completely shallow.  

Adarand Constructors v. Pena (applies strict scrutiny to Fed)
Facts: A federal program giving preferences in federal contracting to minority owned businesses was challenged as unconstitutional. 

Holding: Federal contracting set-asides for minorities are unconstitutional unless they are narrowly tailored to remedy demonstrable past discrimination.  Richmond seat of confederate capital.

Reasoning: 
· There is no equal protection provision found in the 5th Amendment as in the 14th Amendment

· However it is clear that the due process clause requires the federal government to treat similarly situated individuals in similar fashions

· The eradicating of racism is a compelling interest, but it must be narrowly tailored enough

· It is not sufficient for a general history of racism to be shown

· Specific patterns of discrimination must be shown

· Wants to dispel notion of strict in theory, fatal in fact: said it will work if the action is necessary to further a compelling interest and satisfies the narrow tailoring test. Said “context matters”, and might change decision.

Scalia’s Concurrence: Government can never make up for past discrimination with present discrimination.  There can never be a debtor race or a creditor race.  The Constitution protects person not races. Never have compelling state int to remedy past discrimination. 

Thomas’s Concurrence: There is no racial paternalism exception to the principle of equal protection.  

Stevens’ Dissent: Congress has greater leeway in remedying past discrimination than do the states. 

Ginsburg’s Dissent: Large deference is owed by the Judiciary to Congress’ institutional competence authority to overcome historical racial discrimination.  

Equal Protection Fundamental Rights:

-Even though callification is not suspect b/c gov action impinges on fund right, you are bumped up to strict scrutiny.

-Look for line drawing classification of non-suspect class, but impinging on fund right. E.g. mentally handicapped not suspect class, but sterilization against will is impinging on fund right. Will get heightened scruitiny.

-Use below methods to determine what is a fundamental right.
San Antonio ISD v. Rodriguez

Rule: Economic dif in social life is not imp enough for the Ct. to regulate. The Ct. will not question social and economic differences, even where rule seems irrational. Hard line rational basis review.
Facts: The San Antonio ISD had a property tax based system whereby schools in the more affluent neighborhoods received a higher per pupil expenditure than those in poorer areas. 

Holding: This was not unconstitutional. 

Reasoning: 

· Would be subject to strict scrutiny only if it abridges a fundamental right or involves a suspect class.  Hard to argue that race based, school dist didn’t coencide w/ race splits.

· Wealth only triggers strict scrutiny when that class is completely deprived of some benefit; the case here as they still got a valuable education

· Education is a basic right that might trigger strict scrutiny, but that right was not denied here

· Strict scrutiny isn’t called for, so you only have to show that the financing system is rational

White’s Dissent: No showing was made that the program was rationally related to a legitimate interest

Marshall’s Dissent: Right to public education is fundamental and deprivation of that right doesn’t need to be total.  Substandard provision is deprivation.  No legitimate interest is served by the financing scheme.  Strict adherence to the two tiered scheme is insufficient, there should be a sliding scale which weighs the nexus between the constitutional guarantee and the nonconstitutional interest.  

Plyer v. Doe

Rule: Education is not fund right and is subject to rational baisis, but complete deprivation of that right w/o legit state interest does not pass.
Facts: A class action suite challenged a Texas law that prohibited the use of state funds to educate the children of undocumented aliens. 

Salient Facts: 1) Innocent kids, 2) impt, but not fund right, 3) complete denial of ed.

-Ct uses same standard of rev as in Rodriguez, but dif outcome. All not det by standard of rev. If see something like Plyler, hit on above Hallmarks.

Holding: Absent a showing that such a policy furthers a substantial state interest, a state may not deny education to the children of undocumented aliens.  

Reasoning: 

· Undocumented aliens are not members of a suspect class and education is not a fundamental right, therefore it must be rationally related to substantial state interest

· Texas set forth 3 interests:

1. Protection from an influx of aliens

2. Relief from special burdens on the education system

3. Relief from burdens of educating people who are likely to leave state

· None of these interests justify the statute

· Even if you assume these are substantial, the statute doesn’t advance them

· These children aren’t responsible for their situation. Had no choice in the matter, can’t change status. Similar to immutable characteristics (but Ct. didn’t go that far).

-This case differs from Rodriguez b/c the Rodrigez some inequality b/c not as much money. Plyler is the denial of ed—complete deprivation of right.
Marshall’s Concurrence: Right to an education is fundamental.  However this court is moving in the right direction by not using a rigid application of the two tiers.  

Blackmun’s Concurrence: By providing an education to some and not to others, the government is creating class distinctions of the type inconsistent with EP.  

Powell’s Concurrence: Texas is visiting the sins of the parents on the children.

Burger’s Dissent: Court is overstepping its bounds.  It cannot be said that the Texas statute is irrational.  Beneficial remedial measures are different than invidious discrimination.

Grutter

Followed Powel in Bakke race could be used as “one plus factor” among many b/c colleges university had compelling int in divers student body.

Gratz v. Bollinger
-Added 20 pts to points in point system to various features in applicant’s profile. 20 points to minority students.

-Ruled not sufficiently  narrowly tailored to meet the strict scrutiny used for gove racial classifications.

Grutter/Gratz:

Can use minority status as one facor to increase diversity in Ed, but quots and numerical set-asides are out. (But might be okay in industrial circumstances. See Fullilove, Adarand, Croson. Never said out, just not in those circumstances). Difference is blunt instrument v. focused between Gurtter/Gratz.

Parents Involved:

-Seattle used race conscious tiebreakers when student chose school w/ limited spots. Chose by race that wold “bring school into balance” of composition of districts white non-white racio. Never dejure segregation.

-Kentucky had achieved unitary school system, even though did previously have dejure segregation. Req magnet school to maintain 15% min black enrollment and max black enrollement of 50%. Non-magnet schools could choose w/in cluster. If not out of racial balance and space get, if student contrib. to racial imblance go to other school.

-Roberts opinion—defacto segregation (residential white flight) is untouchable.

-Colleges and universities hold unique niche warranting a need for diversity.

-Here they are using mechanical method-means wasn’t narrowly tailored to achieve end—just get pure racial balancing. That is why Ct. didn’t think meant to obtain diversity.

Thomas Concurrence: Thinks plurality is broad. Thinks race conscious remedies are sometimes justified to remedy past segregation. This is not a case where it works though.

Dissent- cruel irony that Brown is cited at all.  

-What we have is big discussion about legacy of Brown. Whether that legacy permits race conscious remedies.

-She thinks used tiny race conscious measure, Ct. says no.

Due Process

-Two faces to DP: Substantive (gov you go to far in restricting fund liberty) and Procedural (gov that’s not fair; you can do that, but you reached the result in an unfair way).

-Must be a triggering event: deprivation of life, liberty or property.
Substantive Due Process.
-Approach through modes of interpretation (don’t me mechanistic!).

-CMD is built into judicial review.  We must accept it.

-Due process deals w/ different guarantees of liberty.

-Engine for development of individual rights/liberties in Con law.

-Not line drawing. Deprivation or right to everyone.

Interpreting the Constitution:

Interpretivism: plain language of the Con.  Looks for meaning w/ in the four corners of the document.

Originalism: A subset of interpretivism.  Looks to the four corners of the document and the intention of the framers (including leg history).

Soft Originalism- believe the original understanding is important not for particular answers to particular questions but in order to get a general sense of purposes and aspirations.

-Interp/ Originalist believe that you must be careful w/ judicial review.  They are concerned w/ CMD. Should employ when conflicts w/ Con, and then interpret by strict sources, or if Orig, text and framers intent.

Non-Interpretivism: can look to outside sources to interpret Con.

Non-Originalist: living constitution; looks to dif. Sources: natural law (inherent moral character of humanity), tradition, enduring values of society.

Arguments against non-originalism: 1) protecting minority from tyranny of majority (consistent w/ our federalism) and ensuring rep gov. Court is there to protect minority. We allow them to be CM b/c can’t always trust the minority. Popularly elected officials may ride rough shod over minorities, and Ct. is there to stop them. If Ct. allowed to rule by own opinion, might coencide w/ Maj and no protection for Min.
2) Interpretivism/ forms of originalism seem more consistent with legal reasoning. “legal reasoning must begin w/ a body of rules or principles or maj premises that are independent of the judges preferences.” Other forms of interpretation, such as those that look to natural law or entrenched moral vaules of society , seem to come close to the “judges preferences” b/c natural law and social values shift and change w/ time and human understanding. 

Arguments for non-interp/originalism: for Con to exist must be able to change w/ the times. “This is a Constitution we are expounding.”  Look to other sources- natural law, tradition, etc. Not confined to time of framers.

Conclusion: Originalist see fund rights as must be defined in Con or framers intent.  Non-originalist see that they can be found in natural law, history and tradition, embedded moral consensus in society.

Black/Frankfurter Debate:

14th doesn’t expressly incorp B. of R. 
Black: incorporationist. W/o non-interpretivism here, no B or R protection against the States only the Fed. Must interp 14th DP to include B of R.

Values must be listed some place in Con. Wanted to say 14th DP incorp whole B of R and applicable against States—but would go no further.

Frankfurter: (Adamson) selective incorporation DP doesn’t name all of B of R rights. Only fundamental rights get incorporated. When a right is fundamental it is to be selectively incorporated—question is not whether in B of R, but whether fund liberty.


9th A. is a rule of construction implies that not every right we have is in Con. If true that not written down doesn’t mean we don’t have it, then must be other way to find it (could use this as non-orig and orig argument).

-Ultimatly selective incorporation won, but almost all of B of R has been incorporated, but only after making fund liberty inquiry.

-Tests to ascertain Fund Liberty:

1) Named right? (somewhere in Con?)

2) DP rights? Not much guidanace; phrases like “traditions of liberty” to guide us.

This second category is known as “generic rights”, not found in Con text.

-**Whenever challenge gov based on fund right, bring up the CMD.**

-Concept behind our gov structure is difussing pwr horizontally and vertically to prevent concentration of pwr and someone becoming king/tyranny of maj.

-Best argument for CMD may be reg horizontal/vertical sep of pwrs. That monitoring boundries liberties greatest protector. Protecting individual rights and liberties is place to be activist and use higher levels of scrutiny. Built in tension between Sup Ct. review and Dem.

DP Analysis:

1) Triggering interest: deprived of life, liberty and property. (life is life. Liberty and property are terms of art).


a)ordinary triggering int—gov not going to do much


b)fund liberty—higher scrutiny. Makes fund/non-fund distinction.

i) X says something that sullys your name and effects career. You have a right to follow your occupation and not be stigmatized, but not fund lib int.

ii) Right to religious freedom is fund.

2) Two levels of scrutiny in DP: 1) Fund lib = heightened/ strict scrutiny. Only fund lib int boost you to higher level of scruitiny.

2) ordinary lib/prop int, don’t get to heightened scrutiny. More like rational basis. Still can’t be arbitrary and capricious.

-Example: 4th A. rights started aout as generic. E.g. don’t pump stomach to get evidence. Civilized societies don’t do that—tradition of liberty. Later selectively incorporated through 4th A. right against unlawful searches and seizures. Generic becomes specific fund right.

-Property interests are created by state law, and can’t be older than B of R.

-Liberty interests can be older than B of R (see Griswold).


-some values are inherent in the ordered concepts of liberty.
-some generic rights have been declared; e.g. right to privacy (Griswold/Roe), right to control reproduction (Eisenstadt).

-Cluster: Use this technique to decipher genric rights. Has to do w/ certain types of decisions: right to marry, contraception decision. (do these deal w/ personal autonomy?) Seem related but disagreement about how to derive particular rights.


Use the cluster of recognized rights, don’t invent new ones.

Chemerinsky Approach: 1) Is there a fundamental right?, 2) Is the Con right infringed? 3)Is there a sufficient justification for Gov infringment of a right (compelling int or legit int?) 4)Is the means sufficiently related to the purpose?

Dread Scott – focused on property rights not liberty of slave.

Lochner era- (the Baker time case) eventually left behind b/c trying to regulate economic policy not Con rights.

Carolene Products FN4: signals reverse trend from Lochner  Ct. reserves right to step in for 1) discrete and insular minority subject to passions and predj of maj (those that can’t take advantage of the political process), and 2) when a fundamental right is at stake.

-Appellant United States obtained an indictment against appellee corporation for a violation of the Filled Milk Act, which prohibited the shipment of adulterated milk in interstate commerce. Holding that a rational basis for legislation was all that the U.S. Const. amend. V guarantee of due process required, the court reversed. The court first declared the Act a valid exercise of Congressional power under U.S. Const. art. 1, § 8, cl. 3. The court then held that the Act did not infringe amend. V., as nothing in the guarantee of due process prohibited a national or state legislature from enacting laws for the protection of their citizens. Further, the court noted the presumption of constitutionality inherent in legislative acts. The court held that its function, at least with respect to acts not implicating specific constitutional prohibitions, restricting political processes aimed at the repeal of undesirable legislation, or prejudicing "discrete and insular minorities," was to determine if a rational basis existed for the act, and if so, to uphold it.  The court reversed the judgment for appellee corporation, because congress had the power, under the commerce clause, to prohibit the shipment of adulterated milk in interstate commerce. The legislative exercise of such power did not violate respondent's right to due process under the Fifth Amendment where Congress had a rational basis for enacting the legislation.

Griswold v. Connecticut (contraception case) (using history and tradition, natural law to find fund right).

-What we are asking is under what circumstances can Ct. say stupid law is unconstitutional. 

Facts: Right to privacy in marital relationship. Doctor and PlanedParenthood director were prosecuted for advising married persons on the means of preventing conception.  Not moral to the maj.

Holding: The right to privacy, although not explicitly stated in the Bill of Rights, is a penumbra, formed by other explicit guarantees.  It is protected against state regulation that sweeps unnecessarily broad.  

Reasoning:  Penumbra argument-B of R casts shadow or shade, a zone of privacy and establishes rt to priv (penumbra argument not really followed).
· Right of association
· Prohibition against quartering soldiers
· Prohibition against unreasonable searches and seizures
· Self incrimination clause
· Reservation to the people of unenumerated rights
· Applied strict scrutiny 
Douglas saysthis is liberty “older than the B of R” (what is he looking to? Natural law? History and tradition?)

-Precedent/ tradition argument—line of cases that showed importance of family and marriage. This was logical step in the line.

Note: example of 3d P standing where close/confidential relationship.

Note: Some argue no neutral principles of law, nothing in Con. So, judges just looking to own opinion.
Harlan’s Concurrence: To say that the state can’t pry into the lives of married people doesn’t need to come from the Bill of Rights.  It is implicit in society.

Goldberg’s Concurrence: 9th Amendment suggests that the rights in the first 8 amendments are not exhaustive.  

White’s Concurrence: Relationship between married couples engaging in extramarital sex and contraceptives is too tenuous.  

Black’s Dissent: While the law is offensive, neither the 9th Amendment or Due Process invalidates it.  Court is incapable of determining what constitutes a fundamental right.  

Stewart’s Dissent: Due Process clause is not the guide because there was no claim that the statute was too vague or that the defendants were denied procedural due process.  

(next two cases show import of gen v. specific interp of prior rights)

Lawrene v. TX (Sodomy law case)

-Kennedy says just b/c not moral to the majority is not a legit reason to prohibit. Morality of the Maj is not enough—always odious doesn’t work anymore. (think about how this applies to polygamy issue. 1st A. issue. Can’t say don’t like morality/religion—must be secular reason--children)

-This case shows importance of how you define liberty interest. History and tradition may not demonstrate right to sodomy, but by framing in context of consenting adults in the home, history and tradition do point to protection of right.

Based on whether you describe right more generally or more specifically.

-O’Connor concurrence: wanted to make this EP case. Can’t discrim against politically unpopular class. Flunks rat basis rev.

Scalia Dissent: We have no tradtion of right to engage in sodomy.( Kennedy says liberty protects  “certain intimate conduct. Show general v. specific distinction).

Note: 1) all laws have a moral basis; 2) implications on same sex marriage?

Michael H.

Adulterous father has child taken away by mother returning to husband.

-Reasoned there is no tradition that an adulterous father can claim an interst/relationship to the child.

Dissent: There is tradition of parent child relationship rights.

Abortion cases:

Consider: Facial attack: no way you can construe this law as Con as written.

-As applied attack: this law may have some legit purpose, but when applied to certain groups uncon (e.g. 24 hr waiting period for rural women w/ no trasportation).

-Negative rights: gov can’t prohibit

-Affirmative rights: Gov must provide. E.g. medicine to prisoner

Roe v. Wade
-Rule: Women have a Con right to terminate pregnancy before viability.

-Facts: Involved challenge to TX law that prohibited all abortions except to save the life of the mother.

-Held: Right to privacy ensures Individual right of woman to terminate her pregnancy. Setup trimester system: 1) compelling state interest; state can’t reg abortion; woman’s right no ban on abortion, 2) state can only regulate based on healh of the mother; 3) States interest in potential life is sufficient to control and can ban abortions in third trimester.

-Reasoning: Disagreement about how to derive right. Precedent controls.

Court thought the right to privacy was found in 14th A conception of personal liberty and restrictions upon state action, but could also come in through 9th. Ct. listed string of reasons this offended woman’s personal autonomy: offspring might put on woman distressful life and future, psychological harm; tax mental and physical health, distress for all concerned of unwanted child, forcing causes enormous physical and psychological burdens. 

-But State does have an interest in protecting prenatal life—so right to abortion not absolute.

Planned Parenthood v. Casey

-Gets rid of trimester system and places distinction strictly on pre and post viability. But reaffirms Roe.

-Established undue burden test, no longer regular strict scrutiny.

-Facts: Penn law did not prohibit abortions but regulated by 24 hr waiting period,  req physicians to inform women of availability of information about the fetus, req parental consent or unmarried minors, req for reporting and record keeping, and req. spousal notification.

-Held: Law upheld excluding spousal notification and made judicial exception for minors telling parents. State has interst in potential life previability. Can’t prohibit pre viability, but can promote interest in encouraging childbirth over abortion as long as doesn’t place undue burden on woman.

-Pre-viability state could favor childbirth over abortion and fund giving the women information about abortion, what it does, and goods of not having abortion, what it does and goods of not having abortion.

-State didn’t have to fund getting woman to clinic, but could fund to have baby or provide info. (Does this create EP problem w/ indigents-not suspect class though)

-Undue burden standard: highest level of scrutiny for abortion. Undue burden is putting an obstacle in front of  significant number of women that would prevent them from getting abortion.


-If not shown to be undue burden only gets rational basis.

-Subdivides analysis for fund right. Roe used strict throughout, but state had stronger interest in trimester 3. In Casey state has some interest in promoting life all the way through pregnancy.

-Big issue here is woman’s autonomy and ability to make decisions for herself.

Blackmun’s dissent: Outmoded stereotype that women need protection. Places undue burden on woman w/o compensation.

Stenberg v. Carhart (partial birth abortion law)

-solidifes undue burden analysis.

-As long as not undue burden state can do. But must be facially burdensome or as applied.

-Held partial birth abortion law to be unconstitutional.

-Consider chilling effect.  If people aren’t sure of what they can do. They won’t do, and effectively removes the right.

Procedural Due Process:

Matthews v. Eldridge Balancing Test:

-Considers 1) the importance of the interest of the individual, 2) Risk of error/ availability of other procedures to reduce this risk, and 3) governmental interest.







