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Judicial Review:

THE BASIC FRAMEWORK (MARBURY)

Article III: Cases and Controversies

Federal courts shall have judicial power over all “cases and controversies”:

Arising under the Constitution, laws, or treaties of the US

Of admiralty and maritime jurisdiction

In which the US is a party

Between two or more states

Between a state and citizens of another state (changed by 11th Amend.)

Between citizens of different states

Between citizens of the same state, claiming lands under grants of different states

Between a state and foreign states 

Marbury v. Madison: Judicial Review 

Result: Establishes judicial review horizontally—over legislative and exec branches.
Facts: President Jefferson’s Secretary of State, Madison, refused to deliver a commission granted to Marbury by former President Adams. Marbury sought writ of mandamus, which would force Madison to deliver commission. 

Actual Holding:  The Supreme Court could not grant Marbury his mandamus.  Marshall concluded the court lacked, as congress did not have the right under the constitution to expand the court’s original jurisdiction.

Issue1: Does Marbury have the right to the commission?

Holding1: Yes.

Reasoning:    - Process followed: signed by executive and sealed with U.S. seal. 



 -Denies legal right 

Issue2: If he has a right, and it has been violated, does the law provide him a remedy?

Holding2: Yes.

Reasoning:   -If the law provides duty, then can look to the law for remedy.



-But if duty is politica, it is not reviewable by the court (political question).

Issue3: If there is a remedy, can the court issue a writ of mandamus?

Holding3: Yes (but not here). 

Reasoning:   -
When ministerial acts, duty to perform, the court can issue mandamus, but not when political, discretionary, the can not interfere. 

· Here, court had authority, but it was not appropriate. 

· The Constitution in Article 3, Section 2 enumerated original jurisdiction to the Supreme Court and congress can not enlarge it. Mandamus not enumerated. The Judicial Act tried to increase the original jurisdiction; that was unconstitutional.  The Congress can only increase the appellate jurisdiction of the Supreme Court.

To reach this conclusion the court had to determine:

1) The Supreme Court has the power implied from Article VI, Section 2 (Supremacy Clause) to review acts of the Congress and declare them void if they are in violation of the Constitution. The Supreme Court is the guardian of the Constitution.

2) The Supreme Court can compel the executive (in the opinion’s dicta) 

· Arguments for Judicial Review

· *Arg.1: The written Constitution (Federalist 78)

· Shows that framers intended judicial review. 

· Structural argument— Framers set limits—separate branches & checks and balances. Prevent absolute authority. To be a check, it implies that someone would police. (Who better than judiciary?) System wouldn’t work otherwise. 

· Rebut.: Other nations w/ written const. exist w/o judicial review.

· Arg.3: Notions of judicial role

· It is the judiciaries job to interpret the law, “to say what the law is.”

· Rebut1: B/c of finality, Const. interpretation is highly intrusive when it invalidates decisions of political branches

· Rebut2.: Could still interpret statutory law w/o determining constitutionality.

· Arg.4: Supremacy clause

· Article VI, §2, states Const. is the “supreme law of the land”. All other laws are to be made in pursuance of the Const.

· Rebut.: Doesn’t answer who according to Const. is to determine if a law is repugnant to Const. Could see that congress is to judge and only enact laws in accord w/ Const.

· Arg.5: Grant of jurisdiction

· Plain language or textual argument—“arising under this Constitution”. Provision would be meaningless if court didn’t have power to examine acts of congress that conflict with Const

·  Rebut.: Court would still decide cases under Const. Apply federal statues to cases but evaluate state enactments for constitutionality.

· Arg.6: Judges take an oath to uphold the Constitution (weak) 

· Would violate oath to uphold unconstitutional laws.

· Rebut.: Begs the question. Wouldn’t violate if Const. didn’t give them the power to strike down unconst. statutes.

· Problems w/ Judicial review: We the people…

· People ultimate source of power

· But in essence overruling the will of the people (Countermajoritarian difficulty) 

· But..view of the framers

· Judicial review was generally contemplated

· Sources of constitutional outcomes

· Original meaning, understanding, or intent of the framers

· Text of the Constitution  

· Tradition and precedent

· Prevailing morality and social conscious 

· Conceptions of justice

Martin v. Hunter’s Lessee: Federal Review of State Courts

Result: Established that Sup. Ct. could review state court decisions—vertical review.
Facts: The Virginia Court of Appeals held that the U.S. Supreme Court did not have the jurisdiction to decide matters of federal law in state courts.  Hunter had claimed land that had been granted from Virginia, but Martin claimed that he had been given the land from Britain and confiscation was illegal under treaties between U.S. and Britian.  

Holding:  The Supreme Court has jurisdiction to review constitutionality of state court decisions and those involving federal law (it is the type of case, not the court that determines jurisdiction).  

Reasoning:  

· Virginia lawyers argued:

· The states are sovereign and one sovereign could not control another and the risk of centralization outweighed the risk of non-uniformity.  

· Other devices are available to minimize centralization and bring about uniformity.  

· Why the court found Supreme Court review permissible:

· Supreme law of the land (textual)

· States forfeited some power to the Fed. through supremacy clause.

· The Constitution was intended to be binding on the states (textual)

· States are not absolute soverign. 

· If Const. gives Fed the power, then Fed predominates.

· Can review executives and legislatures, should be able to review other judiciaries to make sure decisions constitutional (structural)

· Const. implemented checks and balances to ensure limits. Must be someone out there enforcing boundries. 

· State judges are bound to support the Constitution  

Why the Feds? Why can’t state courts review?

· Sup. Ct. review provides uniformity of laws (structural) 

· Federal judges more isolated, less prone to state prejudices (structural) 

· Federal judges have more experience dealing with constitutional issues

· Argument could also apply to state laws 

· Justice Story interpreted Article III as requiring that the federal courts must have the power to decide any case to which federal judicial power extends.  

· Whole judicial power should be at all times either vested in original or appellate form.  

· Congress has power to create or not create lower Fed. Cts. If congress didn’t create lower courts, Sup. Ct. could only hear those w/ in original jurisdiction. (Chimerinsky).

Cooper v. Aaron: Federal Review of States 

Significance: Shows that Sup. Crt. can review not only state courts, but also state officials.
Arkansas officials disobeyed order to desegregate schools for safety reasons.  The court argued that the law and order are not here to be preserved by depriving Negro children of their Constitutional rights.” Each officer of the state is bound by an oath to support the Constitution and its interpretation. Courts should see themselves as having been entrusted with a unique role as the guardians of the meaning of the Constitution, but should look to the Court’s interpretation and take it as authoritative.   
SOURCES OF JUDICIAL DECISION

McCulloh v. Maryland: Necessary and Proper Clause; Implied Powers  

Facts:  McCulloh, the cashier of the Baltimore Branch of the U.S. Bank, issued bank notes in violation of a Maryland statute providing that no bank without authority from the state, could issue bank notes except on stamped paper issued by the state.  

Holding:  Congress can use any means necessary to execute its powers.  

Certain federal powers giving Congress the discretion and power to choose and enact the means to perform the duties imposed upon it are to be implied from the Necessary and Proper Clause.  The Federal Constitution and the laws made pursuant to it are supreme and control the Constitutions and laws of the states.  

Reasoning: 

· Issue #1:  Are there implied federal powers contained within the Constitution?  Can the United States Congress incorporate a bank?  YES.  

· The states have assented to the Constitution and submitted it to their people to vote on.  

· Among the enumerated powers, there is not a power to create a bank, but there isn’t a restriction on creating a bank either.  

· But the Constitution may imply the means to accomplish an express power

· The necessary and proper clause allows for express powers to be carried into execution (textual argument)  

· Congress decides the necessity of a national bank 

· Necessary does not mean the thing that causes the end to be accomplished, but any means to make it convenient, useful, and essential.  

· Anything which is calculated to produce an end…the ends are the enumerated powers  (structural argument)  

· Intent of the framers:

· Clause is placed among the powers of Congress, not among the limitations

· It enlarges, not shrinks, Congressional powers.  It is an additional power, not a restriction on those previously granted.  

· Textual arguments 

· Issue #2: Can the state of Maryland tax the bank without violating the Constitution?  NO.

· Constitution controls the states and not vice versa.  

· The states have no power, taxation or otherwise, to “retard, impede, burden, or in any manner control” the operations of the Constitutional laws enacted by Congress.  

· This would allow the state government to govern the federal government and that wouldn’t be fair to the other states who wouldn’t have this influence over the government.  

Congress can use any means necessary to execute its powers:


Must find the power within the Constitution (ends) 


Must be necessary and proper (never gotten past test one and failed on test two)



Have never found unnecessary and improper

Textual Arguments

1. Expressly is not stated within the Constitution  

2. Absolutely was left out of the necessary and proper clause

a. Was in the Articles

b. Since they took out the word, they must have intended to broaden the necessary and proper clause

3. Necessary and Proper clause was in the section granting the Congress power 

a. Section 9 is the restricting section

b. Since the clause is in the empowering section, it is meant to broaden the power

4. Supremacy clause

a. Federal law is supreme to state law

b. Also a structural argument 

Representation-Reinforcement Argument

1. People who are elected should be making decisions

2. Maryland is making decisions and exerting power of all U.S. citizens through the bank, but all U.S. citizens didn’t elect Maryland officials.  

Constitutional Expounding

1. We construe it broadly

2. It expounds the Constitution  

CONTROL OVER THE SUPREME COURT

1. Constitutional Amendment

2. Power to Appoint

3. Impeachment and Removal 

4. Life tenure

5. Political capital argument 

McCardle: Limiting the Supreme Court’s Appellate Jurisdiction 

Facts:  McCardle published an article in a Mississippi newspaper under control of the national army.  He was arrested on various charges.  McCardle sought habeas corpus claiming that Congress lacked the authority to establish a system of military in the states.  Congress feared that the case would be a way to invalidate the Reconstruction plan and enacted, while the case was pending, a statute of the habeas corpus act which McCardle had invoked.  

Holding:  Although the Supreme Court derives its appellate jurisdiction in the Constitution, the Constitution also gives Congress the express power to make exceptions to that appellate jurisdiction.  Congress may restrict the appellate jurisdiction of the Supreme Court.  

Reasoning: 

· Article III, Section 2…Supreme Court has appellate jurisdiction in everything unless the Congress takes it away.  

· Supreme Court’s power is from the Constitution, but is conferred with such exceptions which Congress shall make.  

· Congress may eliminate certain avenues for Supreme Court review so long as it does not eliminate all avenues (other remained as avenue)

· The Constitutional text contains no limits on congressional power to make exceptions

· Textual argument

· This is an important check on the Supreme Court

· Structural argument

· Allows legislature to maintain ultimate control over Congress 

· But, also Congress can’t destroy the Court’s ultimate power 

· If Congress could make unlimited exceptions, it would be inconsistent with the role of the Court 

· Equal protection also limits Congress’s power to control the Supreme Court (couldn’t say that only Republicans could be on the court) 

United States v. Klein

Facts: Sued for property taken during the Civil War.  You had to show that you were not a rebel when seeking the indemnification of property.  If you had a presidential pardon, you are assumed not to be a rebel…Congress passed a statute that a pardon means you are a rebel and the court cannot hear the case if you have a presidential pardon.    

Holding:  The statute proscribed rules of decision to the judiciary and this is inconsistent with the separation of powers.  This is unconstitutional! 

Reasoning:

· The court said that if the statute had denied only a right of appeal in a certain class of cases.  

· The problem was that it was a means to an end, it was an effort to bind the court to decide the case in accordance with the law

· The case was pending. In McCardle Court said congress could issue limitations that will binding prospectively, but here say congress can not influence or bind pending decisions. 
McCardle and Klein

Sometimes Klein seems inconsistent with McCardle (Klein was pro-court and McCardle was pro-Congress).  

· McCardle said that Congress can pass a statute saying that pending cases should be dismissed for lack of jurisdiction (or repeal a statute saying that it could)

· Congress didn’t want the case to be heard, so ducked the issue by repealing the habeas corpus act 

· Did not completely cut off access to the Supreme Court (still had writ)

· Klein said that Congress cannot pass a statute saying that pending cases dismissed for lack of jurisdiction

· Klein would be out of luck without Supreme Court

· Withdrew the court entirely from a certain type of case 

· Also stepped on the foot of the President when trying to pardon people 

· In Klein, the Congress was prohibiting the hearing of cases based on the facts of the suit, in McCardle it was an entire class of lawsuits (this was okay). 

STANDING 

Justiciability—THE WHO

Can usually be argued either way—usually a way for the judges to peek at the merits 

If you deny standing, it vacates all of the lower courts judgments 

Plaintiff has the burden of establishing standing 

If the plaintiff changes, the case could be heard again!

Standing is a threshold issue! 

Purposes of standing:

1. Ensure that the courts will decide cases that are concrete rather than abstract or hypothetical

2. Promote judicial restraint by limiting the occasions for judicial intervention in the political process.

3. Ensure that decisions will be made at the behest of those directly affected rather than on behalf of outsiders with a purely ideological interest in the controversy.  

4. Important part of separation of powers…ensure the courts will not hear cases simply because they want to, they require a concrete stake and thus give the executive and legislative branches breathing space.  

Tests for standing:

· Constitutional(Standing arrives under the case or controversy requirement of Art. III

· A plaintiff must allege a personal injury
· Can’t be hypothetical, must be an injury in fact or very imminent

· Injury must be fairly traceable to the defendant’s actions—causal link
· The injury has to be redressable by the court’s relief—able to remedy
· Prudential(discretionary; not constitutionally mandated; the court could hear the case, but for prudential reasons, they don’t think it would be a good idea; self imposed limits, the spirit of Article III.    

· Must pass Constitutional test before getting to the prudential test

· Can’t be a generalized claim that a lot of people share

· Can’t be a third party complaint

· Must be a zone of interest claim(within the zone of interest the statute intended to protect 

· Yes, you were injured, but the law was not created to help you.  

Allen v. Wright

Facts: Parents of black school children brought suit against the IRS claiming that they had not carried out the obligation to deny tax exempt status to private schools that discriminate on the basis of race.  Argued that the failure to do so amounted to federal support for segregated schools and fostered support for such schools.  They claim it stigmatizes them as a race and prevents their children from attending desegregated schools (the white children were all going to the private schools).  

Holding:  One does not have standing to sue in federal court unless he can allege a violation personal to him.  

Reasoning: 

· Parents wanted to ensure that the IRS obeyed the law 

· Claimed they had the right as a member of a racial group to avoid stigma and the government’s failure to enforce the law reinforced the stigma.  

· The injury was personal and not concrete

· Could extend nationally to all members of the class

· Not sufficient to say that government should act in accordance with the law 

· The injury was not traceable to the IRS (it was the schools that were segregating)

· It is hard to remedy a stigma

· The school might stay segregated

· You still couldn’t get to the school under the 14th amendment—it is private! 

· The entire analysis is a Constitutional test (if you don’t pass the constitutional test, the prudential test doesn’t matter) 

· It would be fairly traceable if there were enough racially discriminatory private schools receiving tax exemptions that withdrawal of those exemptions would make an appreciable difference in public school integration.  

Countermajoritarian(the legislature passed the law and now it is not being enforced 

Brennan’s dissent: The respondents have alleged a direct causal relationship between the government action and the injury.  

Steven’s dissent:  The subsidy of the schools encourages discrimination.  When the subsidy makes the given activity more or less expensive, the injury can be fairly traceable to the subsidy for purposes of standing.  Purpose of standing is to measure the plaintiff’s stake in the outcome.  The possibility that relief may be inappropriate shouldn’t influence the plaintiff’s stake in obtaining the relief.  

Lujan v. Defenders of Wildlife

Facts:  Defenders of Wildlife sought a declatory judgment and injunction to extend application of the Endangered Species Act to government actions in foreign nations.  

Holding:  Only individuals who have suffered concrete harm have standing to seek judicial review of agency rules.  

Reasoning:  

· Fails on the injury in fact (constitutional test)

· The plaintiffs didn’t even have their airline tickets to go visit the animals (believed there was no imminent injury, it was only hypothetical)

· The fact that they intended to return “someday” is not enough 

· This is the only place where a majority of the court agrees

· 4 justices say there is no redressability as well as no injury; it is unclear whether or not applying ESA actions in foreign nations will effect the injury of the plaintiffs.  

· Kennedy and Souter concurring(ESA permits citizen suits, but if fails to establish injury in any person by virtue of any violation, you should use a nexus test.  Therefore, you shouldn’t even get to the redressability issue.  

· Stevens concurring(Any injury is suffered whenever action is taken that harms the interest in studying animals in natural habitats.  There is standing, but the plaintiffs would lose on the merits.  

· Blackmun and O’Connor dissenting(Professional backgrounds make it reasonable to assume that they will return to the sites and therefore there is actual or imminent injury.  

Procedural injury(Congress saying that they foresee a standing problem, so they draft a statute with a citizen’s provision.  The majority here says that Congress cannot grant standing where there is no constitutional basis in the cases and controversies clause.  

Other Standing Cases:

· Sierra Club (page 102)(problem was that there was no injury in fact; cannot bring suit for the greater good 

POLITICAL QUESTIONS

Can’t issue advisory opinions 

Justiciability—THE WHAT

Reasons for not hearing a case because it’s a political question:

· No discernible standards to apply 

· Court can’t fix it anyway, no standards that the court could apply to the problem

· Incapable of resolution and enforcement by the judicial process 

· Demonstrable, textual constitutional commitment of that area to a coordinate branch of government

· Can’t tell you how to exercise your authority, just if you have exceeded your authority 

· Guaranty clause (Luther v. Borden)

· Impeachment clause (Nixon v. U.S.)

· Held to be non-justiciable

· Clear textual commitment to the word “sole”…Senate shall have the sole responsibility to try impeachments

· “Try” lacks precision

· Historical evidence

· Court refused to rule on the constitutionality of the Senate’s delegation of the duty to take evidence and testimony to a committee of senators prior to the Senate deciding whether to vote for conviction on an impeachment of a federal judge

· Qualifications clause (Powell v. McCormack)

· Each house can oversee the qualifications of its own members  

· No risk of foreign or domestic disturbance 

· Importance of question being answered in one voice

· Need to adhere to a prior political decision 

· Lack of respect to a coordinate branch 

· Political questions include: what constitutes a republican form of government, questions regarding the conduct of foreign relations, the procedures used by the Senate to “try” impeachments 

Baker v. Carr

Facts:  A statute apportioned members of the Tennessee Assembly among the state’s counties.  By 1961, the populations had experienced substantial redistribution.  Certain individuals filed a district court action challenging the apportionment system as arbitrary and capricious, seeking reapportionment.  

Holding: Reapportionment issues present justiciable questions.

Reasoning:

· Here the court is being called to judge the constitutionality of the system, which is very much within its power 

· Dissent: The court is intervening in a political disagreement.  The court may not be equipped to handle the reapportionment issue.  The state system should be given great respect.  There is not a judicial remedy for every political event or problem.  

· Political questions with a constitutional issue are usually fair game for judicial 

Davis v. Bandemer(Court can hear a gerrymandering case 

Bush v. Gore

MOOTNESS AND RIPENESS—THE WHEN

Ripeness(Its coming too soon, not so many examples; bars consideration of claims before they have been developed

Mootness(Idea that it is coming too late, exception is Roe v. Wade; a real, life controversy must exist, bars consideration after they have been resolved (example: bringing suit to get into law school, but then was admitted and about to graduate).  

THE COMMERCE CLAUSE Art. I, Sec. 8, Clause 3: “regulate commerce with foreign nations and among the several states…”

Gibbons v. Ogden (1824)

Facts: Ogden, after acquiring a monopoly right from the State of New York to operate ships between NYC and NJ, sought to enjoin Gibbons from operating his ships, licensed by the federal government between the same points.

Holding: If a state law conflicts with a congressional act regulating commerce, the congressional act is controlling.  

Reasoning: 

· Tried to say that the federal government couldn’t regulate because it is only within NY
· Gibbons is cited for the meaning among the states, rejects the view that it can’t be regulated if it is only within one state 
· Commerce doesn’t exclusively mean trading goods between states
· The court shouldn’t question why Congress does something if the power is within the constitution, Congress has discretion.  
· Basically, “every species of commercial intercourse…which concerns more states than one,” virtually every activity involving or affecting more than one state 
EC Knight (The Sugar Case) (1895) BAD LAW (OVERRULED BY DARBY)

Facts: Plaintiffs, the United States and others, filed a bill charging that defendants, four sugar refinery companies, had violated the provisions of 26 Stat. 209 (1890), which protected trade and commerce against unlawful restraints and monopolies. The bill charged that contracts under which purchases of stock were made constituted combinations in restraint of trade. The bill sought cancellation of the agreements under which the stock was transferred and redelivery of stock. The circuit court dismissed the bill. On appeal, the court affirmed finding there was nothing which indicated any intention by defendants to put a restraint upon trade or commerce. The fact that commerce was indirectly affected was not enough to entitle plaintiffs to the bill. The act only authorized the courts to restrain violations in respect to contracts, combinations, or conspiracies in restraint of interstate or international trade or commerce. Plaintiffs sought surrender of property which had already passed.

Holding: The fact that an article is manufactured for export to another state does not of itself make it an article of interstate commerce, and the intent of the manufacturer does not determine the time when the article or product passes from the control of the state and belongs to commerce.

Reasoning: 

· Formalistic argument used to strike down
· Manufacturing is not interstate commerce
· Manufacture is transformation -- the fashioning of raw materials into a change of form for use. The functions of commerce are different. The buying and selling and the transportation incidental thereto constitute commerce; and the regulation of commerce in the constitutional sense embraces the regulation of such transportation.
Lottery Case (1903) 

Carrying from one state to another by independent carriers of things or commodities that are ordinary subjects of traffic and have a recognized value, constitutes interstate commerce.  Congress’s power to regulate commerce is plenary and is not subject to limitation, unless found in the Constitution.  Can prohibit the carrying of lottery tickets from one state to another.  Formalistic argument used to uphold.  

The Shreveport Rate Case (1914)

Facts: Railroad rates were being regulated entirely within Texas, setting a maximum rate for shipments from Shreveport to Texas.  But they were also setting rates for the route from Dallas, Texas to Marshall, Texas.  

Holding: Congress can regulate an instrumentality of interstate commerce

Reasoning: 

· Instrumentalities are the methods of transportation used in interstate commerce

· Formalistic argument used to uphold 

Hammer (The Child Labor Case) (1918) (OVERRULED BY DARBY)

Facts: Congress passed a law prohibiting the shipment in interstate commerce of any products of any mills, mines, or factories which employed children.  

Holding: The making of goods and the mining of coal are not commerce, nor does the fact that these things are to be later shipped or used in interstate commerce make their production part of such commerce (THIS IS NO LONGER GOOD LAW).  

Reasoning: 

· Formalistic reasoning

· What is being regulated doesn’t actually cross state lines

· A temporal argument, comes before the interstate commerce

· The goods are harmless in and of themselves

Dissent:  A law is not beyond the commerce power merely because it prohibits certain transportation.  There is no distinction between the evils in the lottery case and the evils of child labor.  If the act is within the power of commerce, it is not unconstitutional if it affects commerce.  When states send products over state lines, they are no longer within their own authority.  

Stafford v. Wallace (The Stockyard Case) (1922)

Facts: Packers and Stockyard Act authorized the regulation of rates and standards for the operation of stockyards.  The Act was upheld.

Holding: If the action flows through the “throat of commerce,” then Congress can regulate it.  

Reasoning: 

· The only question to be asked if it is part of interstate commerce

· The stockyards are a “throat through which the current flows and the transactions are incident to this current”

· Transactions cannot be separated from the movement

Schecter (The Sick Chicken Case) (1935)

Facts: National Industrial Recovery Act authorized the President to approve codes of “fair competition” developed by boards of various industries.  President Roosevelt approved a Live Poultry Code…requiring a 40 hour week and a minimum wage.  It prohibited child labor and established the right of employees to organize and collectively bargain.  Virtually all NY poultry was shipped by railroad to other states.  Schecters slaughterhouse was convicted of violating the provisions of the act.  The Supreme Court struck down the statute.

Holding: If the activity is not “in” interstate commerce, is not in the “flow” of interstate commerce, and does not “directly affect” interstate commerce, then Congress cannot regulate it.  

Reasoning: 

· Neither the slaughtering, nor the sales were transactions in interstate commerce

· The flow of interstate commerce has ceased

· This is not a direct effect on interstate commerce, it may be an indirect effect, but that isn’t enough (if you could reach everything that would have an indirect effect, then there would be no limits).  

· Hours and wages have no direct relation to interstate commerce

Carter Coal (1936)

Facts: Coal Conservation Act was intended to stabilize the industry (importance of coal and the need for just relations between labor and management).  The act established minimum prices, collective bargaining, wage and hour terms, etc.  The Court struck down the act. 

Holding: The federal regulatory power ceases when interstate commerce ends and the power does not start until it begins. 

Reasoning: 

· The power used by Congress must be explicit in the Constitution 

· In exercising the authority conferred by this clause of the Constitution, congress is powerless to regulate anything which is not commerce, as it is powerless to do anything about commerce which is not regulation.

· Commerce, undoubtedly, is traffic, but it is something more: it is intercourse. It describes the commercial intercourse between nations, and parts of nations, in all its branches, and is regulated by prescribing rules for carrying on that intercourse.

· Commerce succeeds to manufacture, and is not a part of it.

· That commodities produced or manufactured within a state are intended to be sold or transported outside the state does not render their production or manufacture subject to federal regulation under the commerce clause.

· The possibility or even certainty of exportation of a product or article from a state does not determine it to be in interstate commerce before the commencement of its movement from the state.

· Difference with Schecter: That was after interstate commerce, and this is before.  

· The direct and indirect distinction is not good law anymore, even though we come back to this later 

Jones and Laughlin Steel (The Steel Case) (1937) THE SWITCH IN TIME!!!

Facts: Jones and Laughlin was a manufacturing company with subsidiaries in several states and nationwide sales.  They were charged with an unfair labor practice under the National Labor Relations Act.  In defense, they claimed that the act was an unconstitutional attempt to regulate intrastate commerce. 

Holding: Under the Commerce Clause, Congress has the power to regulate any activity, even intrastate production, if the activity has an appreciable effect, either direct or indirect, on interstate commerce.  

Reasoning: 

· Acts which directly burden or obstruct interstate commerce or its free flow are within the reach of congressional power.  

· Congressional authority is not limited to the stream or flow of commerce.  

· If the activity has a close, substantial relation to interstate commerce, then Congress can control.  

· It is a question of degree…if it substantially effects commerce
US v. Darby (1941)

Facts:  Darby was charged with violating the Fair Labor Standards Act which prohibited the shipment in interstate commerce of goods manufactured by employees who were paid less than a minimum wage or worked more than a maximum number of hours and prohibited the employment of workers in production at other wages or hours.  

Holding: Whatever the motive and purpose, regulations of commerce which do not infringe upon some constitutional prohibition are within the plenary power conferred upon Congress by the Commerce Clause.  

Reasoning:

· Even though manufacturing is not in and of itself interstate commerce, the shipment of manufactured goods interstate is such commerce and the regulation by Congress is a regulation of commerce.  
· The regulation is not forbidden just because the motives are moral
· The motive of this regulation is so that the goods aren’t produced in substandard conditions
· Expressly overruled Hammer
· Congress’s power to regulate extends to those activities which so affect interstate commerce as to make regulation of them an appropriate means to the attainment of a legitimate ends, the granted power to regulate interstate commerce.  
· Bootstrap(the first part of the statute regulated the shipment of “bad” goods, which can be justified because its interstate commerce (formalistic); the second part is the prohibition of employment in “substandard conditions” which can’t be regulated because it isn’t commerce, but you can bootstrap it in.  Now you just have to show that the company manufactures goods for interstate commerce, to get to the regulation of the manufacturing.  
· The super bootstrap(Even if the individual incident is pretty small, there is an aggregate effect on interstate commerce, so you can go straight to the regulation if there is an aggregate impact.  
Wickard v. Filburn (1942)

Facts: Filburn was ordered to pay a penalty imposed by the Agricultural Adjustment Act for producing wheat in excess of his assigned quota.  He argued that the federal regulations could not be constitutionally applied to his crops because part of his crop was intended for his own consumption and not for interstate commerce.

Holding: If the activity could have a substantial economic effect on interstate commerce, because of the aggregate, it is subject to Congress’s commerce power.  

Reasoning: 

· Irrespective of whether the effect is direct or indirect 

· Mechanical application of legal formulas for the Commerce Clause is no longer feasible 

· Filburn’s contribution by himself may be trivial, but it is not enough to remove him from federal regulation, where his contribution along with others is far from trivial.  

· Lopez said this was the farthest out there, but it is still good law 

US v. Lopez (1995)

Facts: The Gun-Free School Zones Act was enacted under the authority of the Commerce Clause to prevent the possession of a firearm on school premises.  The Court struck down the act. 

Holding:  Congress has the authority to regulate through its commerce power only those activities that have a substantial effect on interstate commerce.  

Reasoning: 

· This statute did not substantially effect interstate commerce
· There is no jurisdictional hook(have to be using something within intestate commerce
· Says that the lack of legislative findings is also problematic (but there were findings in Morrison, they are just helpful, not dispositive).  
· Cites Jones and Laughlin, Darby, and Wickard as still good law
· But the proper test is substantially effects
· If this substantially effects, then EVERYTHING does!
· This is not even an economic activity
· Problems with Lopez: Not economic, no jurisdictional hook, no legislative findings, local, it was a criminal activity, possession (not selling)—made it seem like if you had some of these things, then Congress could regulate it (Morrison shows that is wrong)
Kennedy Concurrence: There is imprecision in boundaries between manufacturing and commerce and there is a large stake in the stability of the Commerce clause.  The Act upsets the federal balance and is an unconstitutional assertion of the commerce power.

Thomas Concurrence: The substantial effects test has gotten rid of federalism.  Without boundaries to limit the commerce clause to truly economic activity, the federal government is given a blank check to regulate anything under the authority of the commerce clause.

Stevens Dissent: Guns are articles of commerce and can be used to restrain commerce.  

Souter Dissent: Court should only look at whether or not the act is reasonable.  Congress should have the power to decide if it is rational.  

Breyer Dissent: Violence in the schools interferes with the quality of education and education is tied to the economy. Therefore, it was a rational conclusion that guns in the school zones are related to commerce.  The majority decision contradicts precedents that allow Congress to regulate non-commercial activity that affects commerce.    

US v. Morrison (2000)

Facts: The Violence Against Women Act provided a damage remedy for the victim against any person who commits a crime of violence motivated by gender.  The statute also contained findings that interstate commerce is effected by violence against women.    

Holding:

Reasoning: 

· Violence against women is not economic activity 

· If acceptable, Congress could regulate any crime so long as the nationwide effect has substantial effects on commerce

· There were legislative findings, but it wasn’t enough 

Souter Dissent: 
Breyer Dissent: 

THE CIVIL RIGHTS CASES AND THE COMMERCE CLAUSE

All that was available in the 13th Amendment was the prohibition of slavery

The 14th Amendment required state action

So, if you were going to pass new public accommodations act, it had to be based on something else—the commerce clause! 

Heart of Atlanta Motel (1964)

Facts:  Motel wanted judgment that Title II of the 1964 Civil Rights Act was unconstitutional (equal enjoyment of goods, services, and accommodation, without discrimination or segregation).  The Court upheld the statute.  

Holding:  Congress can use the commerce clause to prevent discrimination in public accommodations if it substantially effects interstate commerce.

Reasoning: 

· Substantially effects analysis (and channels)

· Discrimination discouraged travel (legislative fact findings) 

· Motive for the act was moral—that was okay

· Congress can chose the means, they just have to be within the Constitution  

Ollie’s BBQ (1964)

Facts: Ollie’s was a restaurant in Birmingham, located on a state highway, and far away from interstate highway and transportation.  It has take out service for Blacks.  It purchased food from out of state.  

Holding:  Where Congress has a rational basis for chosen a regulatory scheme, the Court’s inquiry ends.  

Reasoning: 

· The restaurant has products that have moved through interstate commerce and serves food to interstate travelers
· Also looks to the aggregate effect
TREATY POWER

Missouri v. Holland

Facts: US entered into treaty with GB to protect birds that migrated from US to Canada.  Congress passed a statute to enforce the treaty and allowed Secretary of Agriculture to make regulations to enforce the treaty.  Missouri claims that the Bird Treaty Act was an unconstitutional interference with the rights reserved to the states under the 10th Amendment and it had a pecuniary interest in the birds as their owners.    

Holding: Congress can constitutionally enact a statute under Article I, Section 8 to enforce a treaty created by Article II, Section 2 even though the statute by itself is unconstitutional. 

Reasoning: 

· Today they could reach this under the commerce clause
· Allows Congress to reach something that it otherwise would not be able to
· If a treaty is a valid one, Article I, Section 8 gives Congress the power to enact legislation as a necessary and proper means to enforce the treaty.  
· Treaties are valid if made under the authority of the US; they are the supreme law of the land 
· This situation required national action
WAR POWERS

Article II, Section 8

Wood (doesn’t necessarily end with the end of the hostilities, used to uphold constitutionality of Housing and Rent Act). 

TAXING POWER

Question of whether it is taxation or regulation in disguise

Can’t use taxes to penalize…even if it does penalize, the apparent purpose must be to tax

Taxes are meant to raise revenue

SPENDING POWER

US v. Butler

Facts:  Agricultural Act was designed to stabilize production in agriculture, by assuring farmers that their products would be sold at a fair price.  The act imposed a tax on processors of agricultural commodities such as cotton.  The proceeds of the tax were to be used to subsidize farmers who agreed to restrict their production.  The government said the act, spending, and tax was for the general welfare.  The Court held the act to be unconstitutional. 

Holding: 

Reasoning: 

· The Congress may tax and spend to provide for the general welfare of the US
· The only thing that is granted is the power to tax for the purpose of providing funds for making provisions for general welfare.
· Interpretations of General Welfare


* Madison(Reference to other powers enumerated



* Hamilton(Power separate and distinct from those enumerated; limited 



only by the requirement that it be for the general welfare (this is the 



view the court adopts) 

· But this is really unconstitutional, because it isn’t voluntary 

· Here, the businesses taxed are local, and Congress is usurping the power of the states

Steward Machine v. Davis

Facts: The SS Act levies an excise tax on employers of 8 or more and if the proceeds go into the General Treasury; however, if a taxpayer has made contributions to a state unemployment fund, such contributions can be credited against the federal tax.  

Holding: See book. 

Reasoning:  See book. Less coercive than Butler, so this was okay.  

South Dakota v. Dole

Facts: Removed federal highway funds from states that do not prohibit the purchase of alcohol by people under the age of 21.  The statute was upheld. 

Holding: Creates the modern test for Congressional spending:

1. Must be in pursuit of the general welfare 

2. Must provide a real choice (no arm twisting and must be unambiguous) 

3. Must be related to a federal interest 

4. Is there another independent Constitutional provision that pops up and makes this spending unconstitutional? (external barrier-this is not internal to the statute like the first 3) (this is a requirement in every single case)

THE 14TH AMENDMENT, Sec. 5

Contains the enabling clause allowing Congress to adopt appropriate legislation to enforce the amendment.  Congress has the power to pass legislation to enforce the amendment.  Through this clause, Congress has the power to pass legislation prohibiting a broader range of activity than is specifically provided for in the Constitution.  Congress can enforce actual violations.  They can use congruent and proportional means to remedy or prevent Sec. 1 violations.  

City of Rome v. US

Facts: OVERVIEW: The Voting Rights Act required pre-clearance by the Attorney General of any change in voting procedures by jurisdictions that fell within the coverage of the act. The city brought a declaratory complaint against appellee federal government when the Attorney General refused to approve its voting changes. The Attorney General found that the changes had the impermissible effects, but not the purpose.  The City argued that this wasn’t enough.  The city argued that § 1 of the Fifteenth Amendment prohibited only purposeful racial discrimination. 

Holding: Discrimination in voting creates the risk of purposeful discrimination and therefore can be reached by Sec. 5., and therefore it is proper to prohibit changes that have a discriminatory impact.  

Reasoning: 

· Congress could have rationally concluded that discrimination in voting to create a risk of purposeful discrimination.

· It was proper to prohibit changes that could have a discriminatory impact 

· This could be overruled by Boerne 

Dissent: Congress lacks the power to remedy a nonexistent violation.  

Katzenbach v. Morgan

Facts: Lassiter held that an English language literacy requirement did not violate the guarantees of the 14th and 15th Amendments.  Section 4e of the Voting Rights Act provides that no person who had completed the 6th grade in a Puerto Rican school will be denied the right to vote because of his inability to read English.  This provision overrode a NY statute requiring that voters be literate in English.  

Holding: The court held that 4e was constitutional.  

Reasoning: 
· The state argued that Congress could not pass 4e unless the court had decided that literacy tests violated the 14th Amendment—were unconstitutional.  
· The court rejected this argument saying that Congress was not bound to wait until the court adjudged a state act unconstitutional before passing legislation. The 14th was intended to give congress the same broad powers of the Necessary & Proper clause.
· The practical effect of 4e is to prohibit NY from denying the right to vote to large segments of the Puerto Rican community.  
· It is well within Congressional authority to say that this need warrants federal intrusion
· What is being prevented is a known violation, intentional discrimination, but doing it by looking at impact
· The court only needs to perceive a rational basis for why Congress enacted the legislation
· Giving the vote to prevent intentional discrimination
· Congress is not saying that the court is wrong, what they are saying is that even though this is not unconstitutional, we should remedy it anyway.  
· Even though Law X doesn’t violate the 14th Amendment, striking Law X contributes to the enforcement of the 14th Amendment.  
Dissent: Harlan makes a Marbury argument, saying that this allows Congress to interpret and design the scope of the 14th Amendment.  

City of Boerne v. Flores

Facts: RFRA prohibited the government from substantially burdening a person’s exercise of religion, even if the burden is the result of a generally applicable law, unless the government has a compelling interest and is used in the least restrictive means.  Flores sought a building permit to expand his church, a historic landmark.  The city of Boerne denied the permit and Flores sued, invoking RFRA.  

Holding: Section 5 does not give Congress the power to establish what constitutes a violation of equal protection or due process.  

Reasoning: 


· RFRA unconstitutionally exceeded Congress’ enforcement power

· RFRA attempted to change the test in Smith, which said that a compelling interest test is inappropriate in cases where general prohibitions are opposed by free exercise challenges.

· RFRA violates the separation of powers

· Congress can enact preventative, remedial legislation, the RFRA is not preventative law, and it redefines the scope of the free exercise clause.  

· It is also out of proportion to a remedy

· It must be congruent and proportional to an identified violation. 
· Congress can enforce, not define the violation.  

· Rejected the argument that Congress can have substantive authority 

· Congress was not trying to remedy, just trying to reverse the Supreme Court 

4 THEORIES OF CONGRESSIONAL POWER UNDER SECTION 5 

Brennan proposed 4 in Katzenbach and it has whittled down to two:

May remedy or prevent an “honest to God” section 1 violation (remedy or prevent—2) 

The other two:

May prevent things that the Congress thinks the Court will say are an “honest to God” violation

Congress may decide for itself the substantive scope of the 14th Amendment 

(Boerne shows that these two are clearly out) 
THE 11th AMENDMENT
The Judicial Power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by citizens of another state, or by citizens or subjects of any foreign state.  

· Judicial power of the US does not extend to all suits.

· Adopted in response to Chisholm (suit by SC citizen seeking to recover a debt owed from Revolutionary War).  

· Bars claims against states for damages, actions against state governments seeking injunctive or declatory relief, suit for retroactive damages, actions against state officials for violating state law.  

· Does not bar actions against local governments, actions by the US federal government, or other state governments, or actions in state courts.  

· The 11th Amendment came after the commerce clause, so it trumps it.  But if Congress is using its 14th Amendment power, it abrogates 11th Amendment immunity.  

· Congress can remove the state’s 11th Amendment immunity under its power to prevent discrimination under the 14th Amendment.  

· On its face, the amendment says you can’t sue another state from the one in which you reside in federal court.  

· Hans v. Louisiana (The first extension was you can’t sue your own state in federal court) 
i. Hans may be wrongly decided to say State citizen can’t sue State
· Alder—you can’t sue even in state court 

· Only when it concerns a federal cause of action

Ex parte Young – Can sue State official in official capacity when he acts unconstitutionaly, ultra vires – unauthorized by State. Money can’t come from State treasury though.

Problem when suing State 



1)not ultra vires, or 



2) money from St. Trsury

14th amendment allows suits against the state by citizens for money damages. 14th comes after 11th, so trumps 11th.

Seminole Tribe - Cong can only auth suit against State gov when acting perusant to 14th, §5.


-To det whether state can be sued under 14th, §5, Ct. must first det if proper use of §5 pwrs. If so, then suit OK.


Test:

1) Boerne Test – Is law congruent and proportional to violation of a recognized right?

2) Did congress clearly intend to use 14th pwr and abrogate 11th Amend immunity?

Standars of Review: Rational Basis v. Strict Scrutiny: 

-Garrett – Sets out rational basis standard. 


Rational Basis Test: For discrimination of rights not explicitly recognized in Con, the State must only show the law is rationally related to a legit gov purpose. 


-If so, inapprop use of 14th pwrs by Cong, state law okay.

-In Garrett,


 -ADA prohibits more than would fail rational basis test. 


-Cong did not establish long pattern of irrational 14th violations.


-Therefore not proportional and congruent.

(Begins to emphasize legislative findings of a pattern of discrimination to det whether proportional and congruent)

-Hibbs –FMLA, which concerns gender discrimination.


-Gender discrimination triggers strict scrutiny.

-Cong does not have to show as long and established pattern of discrimination. 

-Doesn’t meet strict scrutiny, then can sue State for money damages

-Strict Scrutiny Test: Case concerns right clearly protected in Con. The State must show compelling state interest and action must be narrowly tailored—couldn’t have done it any other way.

-Tennessee v. Lane – Cong has greater latitude to legislate under §5 when dealing w/ claim that receives strict scrutiny, whether b/c a fund right or type of dscrim that receives strict scrutiny.

THE 10TH AMENDMENT

The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the People.  

An internal limit on federal power 

National League of Cities v. Usury

Held that the commerce power did not empower Congress to enforce the minimum wage and overtime provisions in the Fair Labor and Standards Act against the states in areas of traditional governmental functions.  The local governments said this imposed upon them too severely.  

Set forth 3 tests for determining if the 10th Amendment prohibits the federal government from acting:

1. It is a traditional function of the state government?

2. Is there an overwhelming federal interest?

3. Does this regulate the states as states?

This forced the court to draw a lot of lines and there ended up being decisions that didn’t make a lot of sense.  

Garcia v. San Antonio Metropolitan Transit Authority

Facts: The Court overruled the holding that the Commerce Clause does not empower Congress to enforce minimum-wage and overtime provisions of the Fair Labor Standards Act against the states in areas of traditional governmental function (not a large majority 5-4)
Reasoning: 
· Overruled the National League of Cities test; saying that the test is unworkable and the primary guarantee of federalism under the 10th Amendment is in Congress.  

· After Garcia, the primary protection is structure

· The court said there is no way to determine a traditional government function

· Looking to the nature of the government function allows the unelected judiciary t o make biased decisions (which state policies they like or don’t like)  

· States should be free to engage in activities which the citizenry chooses 

· The court rejected a rule of state immunity from federal regulation that turns on judicial determination of whether or not the action is integral.  

· The states are sovereign to the extent the Constitution allows them to be, but their best protection is found in the Constitution, not in the judiciary.  

Dissent: The rise of special interest groups has made the political process function in a way to protect the sovereign rights of States.  It is the court’s responsibility to oversee the Federal government’s compliance with the interests of the states.  

South Carolina v. Baker

Got a larger majority than did Garcia.  Applying Garcia, the court said that the constitutional restraints on Congress are structural, not substantive.  The states must find protection from congressional regulation through the national political process, not the judiciary.  

New York v. United States

Facts: 3 states had disposal sites for radioactive waste.  After study and negotiation, the National Governor’s Association devised a plan which became the 1985 Act.  The act set deadlines for every state to join a regional waste compact, develop in state disposal, or find another way to dispose of its own waste.  The act assured the sited states that they would not have the entire nation’s waste burden and gave the other states 7 years to find sites.  The act provided three provisions for state compliance.  1. Congress authorized sited states to impose a surcharge, part of which would go to federal escrow, with funds to be returned only to complying states.  2. Congress empowered site states to deny access to states not in compliance.  3. Any state not in compliance by 1992 had to either take title to all waste generated in their state or else become liable to in state waste generators for all damages.  As of 1990, NY had not joined a waste compact.  Unable to settle on an in state site, NY sought to invalidate the act, as violative of state sovereignty principles of the 10th Amendment.  

Holding: The federal government may not order a state government to enact particular legislation.  

Reasoning:

· Congress cannot tell the states that you must act in this way, but it can do a lot of things to make them act 
· Doesn’t come along and explicitly overrule Garcia
· The first incentive was okay
· The second incentive was okay because the states have choice and not coerced because the burden will fall with the states who generate the waste; the choice rests with the citizens; this is an incentive
· The third incentive is not okay.  Because it made a puppet out of the states.  It forced the state officials and the state to be the enforcement arm for the regulations that the federal government had come up with and if they didn’t do it, they would end up taking title to the waste.  
· They are giving the state a choice between two unconstitutional alternatives:
1. The first choice is inconsistent with the separation of powers

2. Commandeers the state’s machinery 
· There are 2 methods by which Congress can urge a state to comply:
1. Attach condition to receipt of funds (spending power)

2. Give states a choice between enacting a federal law or having state law preempted by federal law (commerce clause) 
White’s Dissent: The Acts were the product of cooperative federalism.  The states had bargained amongst themselves to solve the problem.  NY reaped the benefits of the act, and now should not be able to sue.  

Stevens’ Dissent: The notion that Congress may not order states to implement federal legislation is incorrect and unsound.  The federal government regulates state railroads, schools, prisons, and elections all the time.  

Printz v. US

Facts: Brady Bill required the Attorney General to establish a background check system.  Until then, the gun dealers were required to send a report to the chief law enforcement officer, who would make an effort to determined whether the possession of the gun would be in violation of the law.  

Holding: Can’t commandeer the officers of the state to enforce federal legislation.  

Reasoning: 

· Forcing the state government to absorb the financial burden

· Members of Congress can take credit for solving the problem, without having to ask constituents to pay higher federal taxes, also the state could be blamed for errors.

Reno v. Condon 

Rejected the argument that the statute violated the anti-commandeering principle even though the statute will require time and effort on the part of state employees, it doesn’t require the states in their sovereign capacity to regulate their own citizens.  It regulates the states as owners of databases.   

THE EXECUTIVE

Youngstown (The Steel Seizure Case)

Facts: A strike in the steel industry was called by labor leaders.  Fearful of the effect of a steel shortage might have on national defense.  Facing non-action by Congress, Truman ordered the nation’s mills seized so that they would resume production.  Youngstown complied with the order, but filed suit to have the action enjoined.  The district court held the order unconstitutional, but the appeals court reversed.  

Holding: The President may not effect the seizure of private property absent Congressional approval. 

Reasoning: 

· Youngstown argued that the president was acting as a legislature, and Truman argued that he was acting as commander and chief.  

· Power must be found in some provision of the Constitution  

· Without Congressional approval, power must come from Constitution.  It cannot be implied, no law exists that is being executed (could have used Taft-Hartley).

· Court says this is not the commander and chief power (because war power is not so broad as to include domestic property) or the executive power.  

· The President is to execute laws, legislature is supposed to make them, and no law exists that is being executed. 

Frankfurter’s Concurrence:

· Congress has withheld the authority, the President could have done it, but only if there had been Congressional limitations to safeguard the seizure.  

· Congress has expressly said that it desired to withhold the power (formal legislation in Taft-Hartley)

· However, the GLOSS OF HISTORY can give meaning to the words of the Constitution.  It is too narrow to only look at the words of the Constitution and disregard the “gloss which life has written upon them.” 

· If a systematic, unbroken, executive practice, long pursued to the knowledge of Congress and never before questioned, engaged in by Presidents who have sworn to uphold the Constitution, it can be treated as a gloss on executive power.  
Jackson’s Concurrence:

· The powers of the executive are fluid

· Practical situations in which the President may challenged his powers

1. When the President acts pursuant to an express or implied authorization of Congress.  Authority is at a maximum.  Widest latitude of judicial interpretation and the burden of persuasion would rest with the person who would attack it. 

2. When the President acts in the absence of Congress grant or denial of authority.  TWILIGHT ZONE. The test of power will depend on the contemporary events and theories and can’t depend on abstract theories of law (totality of circumstances, not formalism).  Where the act does not take over the powers of another branch of the government or prevent another branch from carrying out its function, it will usually be upheld.  

3. When the President takes actions in compatible with the expressed or implied will of Congress.  The power is at its lowest, because he can only rely on his own constitutional powers (President can only do it if he has the power to do it on its own).  

Douglas’ Concurrence: 
· The 5th Amendment can only be read to given condemnation power to Congress.  

· Congress would have had to pay compensation

Vinson Dissenting: A work stoppage in the steel mills would put the nation’s defense in such jeopardy that the President’s military authority legitimized his actions.  (W/ in constitutional power).

Dames and Moore v. Regan 

Facts:  President Carter worked out the following deal in exchange for releasing US hostages held in Iran: all existing legal claims against Iran or citizens of Iran or its citizens were to be dismissed from court and referred to a special claims tribunal.  All Iranian assets held in the US were to be unfrozen.  Dames and Moore had a contractual claim against Iranian banks and they brought an action to have the executive order declared unconstitutional.  Congress had neither approved or prohibited the action. 
Holding: A President may issue an order settling legal claims when the order is ancillary to major foreign policy issues and Congress acquiesces.  

Reasoning: 

· A longstanding power with acquiescence of Congress may raise the presumption of acceptability of the action
· Narrow holding
· Page 351, saying that the decision is narrow, the President does not have plenary power to settle claims, but where as here, the settlement of claims is necessary to the resolution of a major foreign policy dispute, Congress can acquiesce. 
· This is a twilight zone argument (not a case where Congress said no)
· President is afforded more latitude to act in the area of foreign policy and national security 
· This is an extreme exercise of power, but still okay
United States v. Nixon

Facts: After the grand jury returned an indictment charging defendants with various offenses, relating to Watergate, Special Prosecutor Jaworski moved for the issuance of a subpoena duces tecum to obtain Watergate related tapes and documents from Nixon.  Jaworksi claimed that the materials were important to the government’s proof at the criminal proceeding against the defendants.  The subpoena was issued and Nixon turned over some materials.  His lawyer then moved to quash the subpoena.  Nixon contended that the separation of powers doctrine precluded judicial review of a presidential claim of privilege and that the need for confidentiality of high level communication requires an absolute privilege as against a subpoena. 

Holding: Absent a claim of a need to protect military, diplomatic, or sensitive national security secrets, an absolute unqualified privilege of immunity from judicial process under all circumstances does not exist 

Reasoning: 

· Invocation of executive privilege was invalidated because it kept federal courts from having evidence they needed to conduct a fair criminal trial

· Executive privilege, in Article III, comes from the ability to carry out duties explicit in the Constitution  

· Nothing per se in the Constitution, about executive privilege 

· Presidential privilege versus the value of the criminal justice system

Nixon v. Fitzgerald

Fitzgerald sued because he had been fired from a government position for exercising his right to freedom of speech. The President has absolute immunity from civil damages based on any action that the President took within his official responsibilities (even if on the outer perimeter).  The diversion of the energies of the President would be detrimental to a functioning government…Absolute immunity.  

Harlow

Declined to extend immunity to Presidential aides.  

Clinton v. Jones

The President does not have immunity from suits based on conduct that allegedly occurred before taking office.  The immunity is intended only to enable the President to perform his designated functions without fear of personal liability.  Court rejected claim of a diverted focus and separation of powers.  

EXPERIMENTS IN GOVERNMENT

Failed experiments:

Problems with these experiments;

1. Could run afoul of bicameralism

2. Could run afoul of presentment

3. Could run afoul of appointments clause

4. Could run afoul of separation of powers

Clinton v. NY (formalism)

Facts: Invalidated the line item veto act; which authorized the President to cancel any items of new spending or limited tax benefit.  The statute required the canceled funds to be put in a lock box to help decrease the deficit.  The President was supposed to consider legislative history, purposes, and other relevant information about the cancelled items.  He also had to find that the cancellation would reduce the budget and not impair government functions.  

Holding: The line item veto is a failed experiment.

Reasoning: There is no provision in the Constitution which authorizes the President to enact, amend, or repeal statutes.  The line item veto violates Article I, Section 7-bicameralism and presentme 

Breyer’s Dissent: The President has not repealed or amended anything.

Scalia’s Dissent: This is just a technicality, because the President can decline to spend any item of spending, this “cancels” an item of spending.  This has “faked out” the Supreme Court.  

INS v. Chadha (formalism)

Facts: Chadha and others challenged the constitutionality of a statute which purported to authorize one house of Congress, by resolution to invalidate the decision of the Attorney General, made under the authority delegated by Congress, to allow a deportable alien to remain in the United States.  

Holding: Because it constitutes an exercise of legislative power and is thus subject to the bicameralism and presentment requirements of Article I of the Constitution, the federal statute purporting to authorize a one-house veto of the Attorney General’s decision to allow a particular deportable alien to remain in the U.S. is unconstitutional.  

Reasoning: 

· Congress got the power from the Constitution, “uniform naturalization,” to create the INA and this was “necessary and proper.”

· The House or the Senate could veto the decision, which violated the bicameralism clause

· Also, it was never presented to the President.  

· INS is constrained by the Immigration and Naturalization Act, but answers to the President; Congress has no continuing authority (but can always change the Act)

· The court says the Constitution  requires a certain procedure 

· Only 4 times where one house could act alone:

1. House’s power to initiate impeachments

2. Senate’s power to conduct trials following impeachments

3. Senate’s power over Presidential appointments

4. Senate’s power to ratify treaties 

· Even though this act delegates authority, but it is still LEGISLATIVE (Congress can do it, but only in this fashion)

· This is in the legislative box 

· Similar to the opinion in Youngstown Steel (same type of boxing, President acting in a legislative fashion) 

Powell Concurring: This case should be decided on a narrower ground.  This was an exercise of unchecked power.  Congress was not subject to any constraints to make sure the Chadha was not arbitrarily deprived of citizenship.  It is worrisome that a specific person’s rights are subject to the “tyranny of a shifting majority.” The judgment should be somewhat limited to this decision and what was necessary to decide it.  

White Dissenting: The court has killed tons of statutes.  In a sense this statute has gone through the process because the INA satisfied the presentment and bicameralism requirements when it initially was passed (and this provision was in it).  The legislative veto is a central check on the executive and independent agencies by Congress. The Court fails to recognize that the legislative veto is not subject to Article I requirements.  Only bills and the equivalent are subject to such requirements.  If Congress can delegate authority, it should be able to reserve a check for itself.  Without the legislative veto, Congress can either refrain from delegating or abdicate its lawmaking function.  If the delegation was okay, then the veto should be okay too (it shouldn’t be subjected to a different test).  

Myers v. US

Facts: A statute provided that the postmasters shall be appointed and removed by the President with the advice and consent of the Senate.  Wilson tried to remove Myers before the end of his term.  

Holding:  The removal was lawful because the attempted limitation on the President was unlawful under Article II. 

Reasoning: 

· The act of removal is itself executive in nature and must be performed by the President 

· Under the “take care” clause, it is the President, not his subordinates who must take care that the laws be faithfully executed.  

· Article II vests executive power in the President, not subordinate officials

· Formalistic 

Dissent: The office owes it’s existence to Congress and Congress could abolish it tomorrow, so they should be able to prescribe a term of life.  

Buckley v. Valeo

Facts: The Federal Election Campaign Act created an 8 person Federal Election Commission to oversee federal elections.  Two members were appointed by the President Pro Tempore, 2 by the Speaker of the House, 2 by the President, and 2 other members were non-voting.  

Holding: The vesting of a commission, whose members were appointed in this manner with some of these functions, violated the appointments clause of Article II (unanimous).  

Reasoning: 

· The clause holds that the President shall nominate with the advice and consent of the Senate.  

· Any appointee exercising significant authority pursuant to the laws of the US is on officer of the US and must be appointed in a manner proscribed by the appointments clause.

· 4 of the members were not appointed by the President

· The investigative and informative powers were okay

· However the enforcement power is the President’s power

· Unconstitutional to vest rulemaking power and power to render advisory opinions 

· Very formalistic 

· Any appointee exercising significant authority pursuant to the law of the US is an officer of the US and must therefore be appointed in the manner prescribed by the appointments clause. 

Bowsher v. Synar

Facts: Under the Balanced Budget Act, Bowsher, the Comptroller General of the United States was assigned the duty of effectuating across the board spending reductions in the federal government.  Synar sued Bowsher on behalf of the National Treasury Employees Union which claimed that its members were injured because Bowsher’s spending reductions suspended certain cost of living benefit increases.  Synar contended that the act was unconstitutional because the comptroller general was authorized under the act to exercise executive functions, violating the doctrine of separation of powers.  

Holding: When Congress elects to exercise its legislative power, it may not authorize a lesser representative of the legislative branch to act on its behalf.  It can’t have its own agent execute the law.  

Reasoning: 

· If a legislative officer can execute a law which Congress enacts, it would be like a congressional veto

· They could unconstitutionally remove the officer if they didn’t like how he was executing the laws 

· Can’t have an officer charged with the execution of laws be answerable only to Congress

· Congress cannot grant what it does not possess

· Once Congress makes its choice in enacting legislation, its participation ends…it can only pass new laws 

· Congress intruded into the executive function

· Comptroller General was a legislative agent, exercising executive powers, but Congress retained control; therefore the actions must be termed executive. 

· Could not give the CG the function of establishing the budget reductions

· Cannot give official who is subject to removal by Congress any powers that are truly executive in nature.  CG could be removed by impeachment or joint resolution.  

Stevens’ Concurrence: Disagrees with the characterization of the Act.  Congress should be able to delegate to its own agents if it can delegate to another branch. The actions must be characterized as legislative because it is a statutory responsibility, even if performed by Comptroller General.  However, the Act assigns to the Comptroller General, the duty to make decisions that have the force of law.  Article I specifies procedures which Congress must follow when enacting laws, bicameralism and presentment.  

White’s Dissent: Congress believed the delegation was necessary and proper to exercise its powers.  The Court should just determine if the Act so alters the balance of authority among the branches to pose a threat to the lawmaking power and the duty to execute the law.  Nothing like that was present here.  The court misconstrues the removal provision when it suggests that allowing Congress to remove the Comptroller for executing the laws in a fashion found to be unsatisfactory.  Congress could actually only remove for one of 5 specified reasons.  Therefore, Congress did not have full control.  

SUCCESSFUL EXPERIMENTS

Humphrey’s Executor v. US

Facts: There was a statute providing that members of the FTC could be removed by the President for inefficiency, neglect of duty, or malfeasance in office.  FDR tried to remove Humphrey from office, contending that the limitations were unconstitutional under Myers.  He claimed that any official served at the pleasure of the President.  

Holding: The statute was a successful experiment.

Reasoning: 

· The office of postmaster in Myers, is unlike the FTC office here, so Myers cannot be controlling.

· The FTC is an administrative body created by Congress to carry out legislative policies and to perform other duties as a legislative aid.  

· Such a body cannot be an arm of the executive. 

· The commission acts quasi-legislatively and quasi-judicially.  

Wiener v. US

Even though the statute creating the War Claims commission was silent on the question of removal, the commission’s adjudicatory nature implied a limitation on the President’s power to remove.  Even without a statute putting limitations on the President, there can be an implication that the President isn’t in complete control.  

Morrison v. Olson

Facts: Congress enacted the Ethics in Government Act which created an independent counsel. The Act provided that if the Attorney General had reasonable grounds to believe that certain federal crimes had been committed by federal officials, he was to report to a specially created court.  The court would then appoint a special prosecutor who would have all of the investigative and prosecutorial powers of the Justice Department.  The counsel would have certain reporting requirements to the special court and to Congress. The counsel’s position can be terminated by the AG, special court, or congressional impeachment.  Olson, and attorney under investigation by the special counsel, challenged the Act as violating the appointments clause and the separation of powers.  

Holding: The independent counsel provisions of the Act are constitutional. 

Reasoning:

· The President can appoint principal officers, but Congress can delegate to the courts to appoint inferior officers (the independent counsel is an inferior officer).  

· The Act does not violate separation of powers 

· The term is limited as is the jurisdiction, and he must answer to both Congress and the special court

· Since Congress may empower courts to appoint inferior officers, this does not violate the appointments clause

· He is a member of the executive branch, and may be removed by the AG, subject to judicial review.  This is not an encroachment on executive powers.  

· The key difference in this case appears to be the fact that the special counsel was an inferior officer, part of the executive branch, and answerable to the President.  

Scalia’s dissent: The Constitution provides that all, not some, of the executive power shall be vested in the President.  The Act places some of the executive power in the hands of other branches.  Any statute depriving the President of exclusive executive power must fail.  

Mistretta v. US

Facts: The Sentencing Commission had 7 members appointed by the President, 3 had to be federal judges, the statute stated that the commission is “independent and located in the judicial branch.” 

Holding: The commission was a successful experiment.  

Reasoning: 
· Congress has given the commission sufficiently detailed guidance as to the purposes its guidelines were to serve and the considerations that should be taken into account.  

· Flexible view of differentiated government power

· Acknowledges a twilight area where the functions of the various branches merge.  

· Some forms of judicial rule making are permissible

· Congress may delegate functions that don’t intrude upon another branch and are appropriate to the means of the judiciary.  

· Its either all legislative or twilight, not judicial

· Delegation of rulemaking power upheld (as long as tasks delegated do not undermine the integrity of the judiciary or usurp the powers of other branches)

· Mistretta was abut the US Sentencing commission.  Basically, Congress wanted three Article III judges (which the book establishes as basically federals--appointed for life tenure, no diminution in salary, etc) to act on the commission.  The suit was about whether they could act as such, because the commission would not be hearing a "case or controversy."  It also said that Congress had granted excessive legislative discretion which would violate separation of powers (that's why it comes up in several areas) and also that the President was allowed to remove members of the commission, but this meant that he would therefore have the ability to remove Article III judges, which the Const. says he can't do.   SO...

· The Court upheld the commission.  It said Congress is allowed to delegate some non-article III duties to Article II judges.  The duties were seen to be closely connected to the central mission of the judicial branch that other branches might not handle them as effectively.  As for the President’s  removal power, the court said it was cool because he could only remove for good cause, and even though he could remove them from the commission, it would not affect the "Article III judges as judges" (just as commission members).  The case and controversy issue was resolved by saying that they were not operating as commission members with judicial power, but with legislatively delegated administrative power.  

Scalia’s Dissent: Decisions made by the commission are not technical and are value judgments and policy assessments.  The power to make law cannot be given to anyone but Congress. 

Metropolitan Washington Airports Authority

Facts: Pursuant to the Metropolitan Washington Airports Act of 1986 Congress authorized the transfer of two major airports from the federal government to petitioner airport authority but conditioned the transfer on the creation of petitioner board composed of nine members of Congress. It vested petitioner board with veto power over decisions made by petitioner airport authority. Respondent citizens filed an action seeking declaration that the conditional transfer violated the constitutional principle of separation of powers under U.S. Const., art. I. The trial court granted summary judgment to petitioners holding that the veto provisions did not violate the separation of powers doctrine. The appellate court reversed finding that the provisions were unconstitutional. 

Holding: The provisions were an impermissible encroachment on executive power and violate the separation of powers requirement of the Constitution.  

Reasoning: 

· There are two basic restraints on Congress

1. It may not invest in itself or its members executive or judicial power (Bowsher)

2. It must follow the procedures of Article I (Chadha)

· The court doesn’t need to decide if it is executive or legislative, because if it is executive, then they can’t do it and if it is legislative, it is subject to bicameralism and presentment 

· The statute violates the separation of powers doctrine in one of two ways:

1. If the review board’s power is considered to be legislative, the statute created an unconstitutional legislative veto

2. If the review board’s power is considered executive, the separation of powers doctrine prohibits members of congress from exercising it.  

White’s Dissent: The board is a creature of state law.  A fear of legislative tyranny is no longer valid.  Unlike other decisions, Congress does not have any removal power.  They have only influenced the appointment process. 

PRESIDENT IN FOREIGN AFFAIRS

United States v. Curtiss-Wright

Facts: A joint resolution of Congress expressly authorized the President to declare it illegal to sell weaponry in the US to countries engaged in armed conflict in the Chaco region.  Violations of any proclamation to that effect were to be subject to a fine of $10,000 or less and/or a prison sentence of up to 2 years.  Pursuant to the joint resolution, the President did issue a proclamation declaring it illegal to sell weapons to countries at war in the Chaco.  Curtiss-Wright was indicted for conspiring to sell 15 machine guns to Bolivia which had been involved in a conflict.  Curtiss-Wright claimed the joint resolution was an unconstitutional delegation of legislative powers from Congress to the President.  

Holding: Presidential proclamations which pertain to foreign affairs are valid and enforceable.  

Reasoning: 

· The federal government has always had exclusive authority in the area of foreign affairs

· In foreign affairs, the President alone has the power to speak or listen as a representative of the nation.

· He makes treaties with the advice of the Senate, but he alone negotiates.

· The President must be able to act with discretion and freedom from statutory restriction 

· The President has a unique knowledge of foreign affairs

· It is unnecessary to decide if this would have been valid if it was about domestic affairs

· The proclamation was not an improper delegation because this was a traditional and valid exercise of legislative power.  

The War Powers Resolution

President may be acting under authority as executive, not granted by Congress (or maybe he is)

Arguably violates presentment

Example of Congress reserving power

SLAVERY AND THE CONSTITUTION  

State v. Post

Facts: The NJ Constitution proclaimed that all men were free and independent and endowed with certain rights such as liberty and property.  The slave system was challenged as being inconsistent with this.  

Holding: Slavery is not inconsistent with a constitutional declaration that all men are by nature free. 

Reasoning:

· No one is absolutely free
· All residents must give up part of their freedoms in order to live in a civilized society
· Freedom must be looked at in the context of society
· At the time the NJ Constitution was adopted, slavery was an accepted part of society and was not incompatible with a free society
Dred Scott v. Sandford (called the worst case ever decided by the Supreme Court; but not on bad logic)

Facts: Scott was born a slave.  He had been taken to Illinois by his master, a free state.  Scott was then taken to Missouri, a slave state and sold to Sandford.  Scott sued for his freedom, contending that his having been taken into free states made him free.  

Holding: Individuals of the Negro race are not to be considered citizens in the constitutional sense; slavery is constitutional.  

Reasoning: 

· Citizens are the sovereign people of the United States as they were understood at the time of the Constitution’s adoption.  At that time, the Negro was an inferior class.
· A state cannot confer citizenship under federal law, even if it can give rights
· The fact that in Illinois, Scott could not be a slave does not alter the fact that Illinois’s ability to make Scott a free man extends only to its borders and cannot give the privilege of citizenship.  
· The decision was consistent with strict construction of the Constitution  
· The court looked to the intent of the framers of the Constitution and attempted to be consistent with that.  
13th Amendment (1865)

Neither slavery, nor involuntary servitude, except as punishment for a crime, shall exist within the United States.  

Congress will have the power to enforce with appropriate legislation. 

14th Amendment (1868)

All persons born or naturalized in the U.S. are citizens of the US and of the State where they reside.  No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the US, not shall any state be deprived of life, liberty, or property, without due process of law, nor deny any person equal protection of the laws.  

(Privileges and immunities clause; due process; equal protection clause) 

The Slaughterhouse Cases (1873)

Court rejected a 13th and 14th Amendment attack on a Louisiana statute granting to a single company the right to engage in the slaughterhouse business in an area including New Orleans.  The butchers sued, saying that they didn’t get equal protection of the laws because they weren’t treated fairly, because of the monopoly.  They also claimed that their right to privileges and immunities was impaired because they didn’t have the right to follow their own occupation.  The court held that the amendments were designed to protect the freedom of slaves.  The court said that a broad reading of the amendments would degrade the state governments by subjecting them to the control of Congress in the exercise of powers of the most ordinary and fundamental character.  Thus the privileges and immunities clause did not provide for general protection of citizens.  Instead, it protects only a few rights, which are national in character.  Nor was the due process clause implicated or the equal protection clause.  The court suggested a two-tier approach to the 14th Amendment…When the rights of newly freed slaves are at stake, the amendment must be read expansively to provide comprehensive federal protection.  But when racial discrimination is not the issue, the protections of citizenship are narrower and a state resident’s primary recourse remains with own state government.  

Plessy v. Ferguson

Facts: Plessy was denied a seat in an all white railroad car.  He was arrested for violating a state law which provided for separate but equal railroad accommodations.  Plessy appealed the conviction on the basis that the separation of the races stigmatized blacks and stamped them with a badge of inferiority.  He claimed that the segregation violated the 13th and 14th Amendments.  

Holding: Separate but equal is constitutional (based on custom, usage, traditions, etc.)

Reasoning: 

· The laws are enacted for the public good (order and public peace) 

· This is not slavery under the 13th Amendment

· Does not violate 14th Amendment, which was intended to enforce equality among the races, but not get rid of all distinctions.  

· Plessy argues that on this rationale, you could make separate accommodations for anyone, but the court says that the exercise of power must be reasonable and be in the pursuit of public good.  

· Legislation is powerless to eradicate prejudices 

· The test is reasonableness

Harlan’s Dissent: The statute interferes with the personal freedom of individuals to freely associate with others.  The Constitution is color-blind.  All citizens should be treated alike.  The true purpose of the act isn’t to protect blacks from whites, but vice versa.  In the eyes of the Constitution, there is no dominant race.  The Constitution is color blind.  This decision will be as hated a Dred Scott.  This will defeat the purposes of the newly enacted amendments.  

Note: Plessy does not require equality of the separate facilities.  

NAACP’S LEGAL STRATEGY

Couldn’t attack Plessy head on; decided to try to show that separate was not equal.  They sought out plaintiffs and certain types of cases.  They wanted cases that they would lose, but then they could appeal and the cases were stronger on appeal.  They had trouble getting plaintiffs because they were frightened.  

DESEGREGATING THE SCHOOLS

Gaines v. Canada

Missouri law required separate education facilities for whites and blacks.  Although the University of Missouri operated a law school, its counterpart did not.  A Missouri statute authorized the board to arrange for attendance of black residents at institutions in neighboring states and to pay reasonable tuition when no black facility was available in state.  The court held that this practice denied a black applicant to the University of Missouri Law School equal protection.  Equality does not mean that the facilities must be identical, if the walls are different colors, that is not relevant.  Gaines had to decide which branch of government would decide if the facilities were equal.  The court held that denying the applicant admission the University of Missouri School of Law violated equal protection.  The white student is afforded a legal education in the state, a black student is not.  This denial does not remove discrimination. 

Sweatt v. Painter

The court did what it had declined to do before.  It order the admission of a black student to a white school.  He had been denied admission to UT Law on the ground that parallel black law school was a substantially equal facility.  The court held that the facility was not equal and Sweatt could not be denied admission.  The court looked to objectively measured factors such as faculty and the library.  The court also looked at the alumni reputation, traditions, and prestige

Sweatt and Gaines were a big jump to Brown.  They had no other university or facility.  It is easier to get to Brown when you look at the intangibles.  

Brown v. Board of Education (Brown I)

Facts: Black children had been denied admission to public schools attended by white children under laws requiring or permitting segregation according to race.  It was found that the black children’s schools and the white children’s schools had been or were being equalized with respect to building, curriculum, qualifications, and teacher salaries.  

Holding: The separate but equal doctrine has no application in the field of education and the segregation of children in public schools based solely on race violates equal protection. 

Reasoning: 

· Intangible as well as tangible factors may be considered

· The fact that tangible factors have been equalized is not controlling 

· There is a detrimental effect on black children, because it denotes the inferiority of black children 

· A sense of inferiority affects the children’s ability to learn

· Segregation deprives black children of some of the benefits they would receive in segregated schools 

· Separate is inherently unequal

· Education is the most important state function (but still not a fundamental right) 

· Almost talks about equality (but not quite) 

· Good decision, but bad reasoning

· Surely the reason they struck it down was one of white supremacy, but Warren never says that

· He does say that feelings of inferiority will result if this continues.  

· Cites study with dolls (strange study to support this) 

· Commanded the end of de jure segregation, but it didn’t integrate the schools.  

Bolling v. Sharpe (decided same day as Brown; companion case)

Held that school segregation in DC was unconstitutional.  Since the 14th Amendment applies only to the states, the Court could not rely on the equal protection clause.  The court held that it could be in violation of the due process clause of the 5th Amendment, which applies to the federal government.  It would be unthinkable that a lesser duty could be imposed on the federal government.  

Brown v. Board of Education (Brown II)

School authorities have the primary responsibility for assessing and solving the problem of achieving racial integration in public schools.  It will be for the courts to consider whether the school authorities actions are good faith implementations of the governing constitutional principles.  Because of their proximity to local conditions and the possible need for further hearings, the courts which originally heard these cases can best perform this appraisal.  In doing so, the courts will be guided by the equitable principles of practical flexibility in shaping remedies and the facility for adjusting and reconciling public and private needs.  The courts will require the defendants make a prompt and reasonable start towards full integrations in the public schools.  Once such a start is made, the courts may determine that additional time is required.  However, the burden rests with the defendant to determine that such time is necessary and consistent with good faith compliance.  The courts may consider problems related to the administration, the facilities, school transportation, and revision of the districts and local laws.   They will also consider the adequacy of any plans proposed by the defendants and will retain jurisdiction during this transitional period.  The cases are remanded to the lower courts to enter orders to insure that the parties are admitted to public schools on racially nondiscriminatory basis with all deliberate speed. 

The violation came from not acting…there is now an affirmative duty to remedy.  

All deliberate speed has been widely criticized: 

1. The court should not tolerate segregation even for a short time while the schools remedy

2. Encouraged resistance by failing to demand an immediate remedy

3. Overstated the difficulties in desegregation

4. Should not have delegated the task of enforcement to the lower courts 

POST-BROWN

Southern resistance; said that it didn’t require them to “mix” children, just not deny

Supreme Court remained almost totally silent, until: 

Cooper v. Aaron (scheduled to be enrolled in Central High School, NG was ordered to block the entrance, the governor claimed that he was not bound by Brown, and the Supreme Court said that the laws of the Constitution are supreme and the law of Brown is supreme).  

Green v. County School Board (invalidated freedom of choice plan that district adopted to avoid loss of federal funds; the district had 2 schools, the students were to choose a school and if they didn’t make a choice, they would be assigned to their school pre-Brown; the court held this was not a sufficient step; the test was whether or not the plan promises realistically to convert promptly to a system without a white school and a black school, but just schools).  

Swann v. Charlotte-Mecklenburg (Last major Southern desegregation case; court began to move to result oriented remedies; clung to the position that judicial intervention was permissible only to correct deliberate acts.  Supreme Court was going to have to enforce Brown in the North.  Numbers and ratios are a good starting point.  There was a question of whether or not Brown required integration or simply outlawed segregation; decision showed that the focus was on integrating, not on simply desegregating).

Keyes v. School District No. 1 Denver, Colorado (Plaintiffs only have to show intentional discrimination in one part of the system to remedy the whole system.  It was more difficult in the North to show intentional violations) (Powell concurring; an integrated system does not mean that every school must be an integrated unit.  I would hold that where segregated public schools exist to a substantial degree, there is a prima facie case that the authorities are sufficiently responsible to warrant imposing on them a burden to demonstrate they nevertheless are operating a genuinely integrated school system) (Rehnquist dissenting; Court is taking a big leap by equating district wide consequences in a district where the segregation was not required by law). 

Milliken v. Bradley (Court cannot go outside of the district to impose a remedy) 

Missouri v. Jenkins (Court addressed the potential limits on the ability of district court to order intra-district remediation, court ordered a property tax levy of almost 100% to draw white children into the district with magnet schools, the district judge could order the legislature to raise the tax, but abused his own discretion in doing it himself; In Jenkins II, restricted the court in mandating salary increases for teachers because it violated the court’s remedial authority).  

EQUAL PROTECTION

RATIONAL BASIS REVIEW

The classification must be rationally related to a legitimate state interest (non-suspect class)

New York Transit Authority v. Beazar

Facts: NYTA had a rule of denying employment to anyone using methadone (a synthetic narcotic used in treating heroin addiction).  Beazar brought an action alleging this rule denied equal protection.  The evidence showed that at least half of all methadone users were employable. 

Holding: A public authority may deny employment to methadone users as a class. 

Reasoning: 

· Methadone users do not have the characteristics of a suspect class (distinguishing immutable characteristics; historically been subject to discriminatory treatment)

· All that must be shown is a rational relationship (safety and efficiency) and the means (the classification and the denial of employment)

· The means rationally achieve this end

· Will defer to legislature unless there is gross injustice

· This is not totally arbitrary and irrational

· The class has the burden of proof to show that it is arbitrary

· They are not being singled out because they are not liked 

· It might not be a wise decision, but this is a policy choice and the court can’t interfere

White’s Dissent: A rule lumping methadone users is overinclusive, because some methadone users are employable (but it could also be argued as underinclusive because it doesn’t include all potentially unsafe and inefficient employees).  

Railway Express Agency v. NY

NY prohibited operation of advertising vehicles, but allowed business notices on business delivery vehicles.  The ends were traffic problem prevention by those that just generally advertise and the means were rational.  

Williams v. Lee Optical

Made it unlawful for any person not licensed as an optometrist or ophthalmologist to fit lenses or replace lenses except with a prescription.  They made an exception for the sale of ready to wear glasses. The Supreme Court said it did not violate equal protection.  

Minnesota v. Clover Leaf Creamery

Minnesota law banned the retail sale of milk in plastic, non-returnable, non-refillable containers, but allowed the sale in non-returnable paper milk cartons.  The legislature cited environmental purposes, but the states are not required to convince the courts of the correctness of their legislative judgments.  If it is evidenced from all the considerations presented to the legislature, then the litigants may not procure invalidation of the legislation merely with evidence that the legislature was mistaken.  

City of Cleburne v. Cleburne Living Center

Facts: The Cleburne Living Center bought a building to convert to a group home for the mentally retarded.  Although a City zoning ordinance permitted use of the Center’s site for hospitals, sanitariums, and nursing homes, the ordinance exempted homes for the insane, the feeble minded, alcoholics, or drug addicts.  As justification, the City cited the community’s negative attitudes and fears against the mentally retarded.  The City denied the Center’s request for a special use permit and the Center sued.  

Holding: For equal protection analysis, government actions against mentally retarded persons are subject to the rational basis test.  

Reasoning:

· The mentally retarded are not a quasi-suspect class

· The difference between the groups is irrelevant unless the site occupants threaten legitimate interests of the City in a way that other permitted uses would not.  

· It is difficult to believe that the mentally retarded present any different or special hazard than people who would occupy the home as a boarding house, nursing home, or fraternity house.  

· Even under the rational basis standard, the ordinance fails 

Stevens’ Concurrence: Rational requires that an impartial law maker could logically believe the classification serves a legitimate public purpose that transcends the harm to members of the disadvantage class. 

Marshall’s Concurrence and Dissent: The City’s ordinance would surely be valid under the traditional rational basis test.  If the ordinance is to be invalidated, it must be pursuant to more powerful scrutiny than the minimal rational basis test.  

Department of Agriculture v. Moreno

Food Stamp Act excluded from participation in the food stamp program any household containing an individual who is unrelated to any other member of the household.  Appellees claim that the provision created an irrational classification in violation of the equal protection clause.  The end was said to be raising levels of nutrition among low income households and increase utilization of food so as to strengthen the agricultural economy.  The court held that the classification was totally irrelevant.  The bare congressional desire to harm a politically unpopular group cannot be a legitimate government interest.  

Romer v. Evans

Colorado had enacted a provision that prohibited local governments from enacting antidiscrimination measures protecting “homosexual, lesbian, or bisexual conduct, practices, or relationship.” The court invalidated the amendment.  Again, cannot just have a desire to harm a politically unpopular group as the legitimate end.  The court said this was underinclusive because not all homosexuals engage in homosexual conduct.  Scalia dissented; the court had held homosexuality unconstitutional in Bowers, so this can be conduct that is considered reprehensible.  

Holding: States may not enact laws prohibiting localities from proscribing discrimination against a class of persons.  (uses rational basis) 

INTERMEDIATE SCRUTINY

The classification must be substantially related to an important state interest (gender)

First thing to ask, is this really a classification based on gender?  If not, you get rational basis review.  

Muller v. Oregon

Approves the notion that gender is legally relevant and it is perfectly okay to make distinctions based on gender.  There were no successful challenges until Reed.  

Reed v. Reed

First time the court invalidated a gender classification under the equal protection clause.  An Idaho statute established a hierarchy of persons entitled to administer the estate.  When two or more persons are equal, preference will be given to the male.  The state tried to justify it on the basis of administrative convenience and to eliminate controversy.  They looked to a rational relationship between the objective and the operation of the statute.  Reducing the workload was legitimate, but the gender classification was arbitrary.  

Frontiero v. Richardson

Male member of the armed forces could automatically claim his spouse as a dependent, but a female member could only claim a husband as a dependent if he showed that he was dependant on her for half his support.  The court agreed that this violated the equal protection component of the 5th Amendment’s due process clause.  Using strict scrutiny, it was concluded that the classification couldn’t suffice.  Administrative convenience is NOT a good enough excuse for arbitrary legislative choice.  Brennan suggested that classifications based on sex are suspect.  

Craig v. Boren

Facts: Craig appealed after a federal district court upheld two sections of an Oklahoma statute prohibiting the sale of non-intoxicating 3.2% beer to males under the age of 21 and to females under the age of 18 on the ground that such gender based classifications did not constitute a denial to males 18-20 years of age of equal protection of the laws.  
Holding: Laws which establish classifications by gender must serve important governmental objectives and must be substantially related to achievement of those objectives to be constitutionally in line with the Equal Protection Clause. 
Reasoning: 
· The objective of the statute was the enhancement of traffic safety
· This is clearly and important function
· However, the statistics presented by Boren cannot support the conclusion that the gender based distinction closely serves to achieve that objective.  
· 2% more of males are arrested for that offense, such disparity can hardly form the basis for employment of a gender classification
Powell’s Concurrence: The state legislature, by the classification it has chosen, has not adopted through the enactment of the statute a means that bears a fair and substantial relation to the objective of traffic safety. 

Stevens’ Concurrence: It is difficult to believe that the statute in question was actually intended to cope with the problem of traffic safety, since it only has a minimal effect on access to a not very intoxicating beverage and does not prohibit consumption. 

Rehnquist’s Dissent: Court’s disposition of this case is objectionable for two reasons:

1. Shouldn’t have let men invoke a more stringent standard of review than pertains to most types of classifications

2. The court makes up this standard without any source or cite; the equal protection clause does not have any sort of this language 

Stanton v. Stanton

To hold that males and females obtain their maturity at the same age is to be blind to the biological facts of life.  Unconstitutional to ask men to pay alimony and not wives.  

US v. Virginia

Facts: VMI, a state sponsored university, had a policy of excluding women from attending.
Holding: Public schools may not exclude women.
Reasoning:

· States must show that a sex based government action serves important governmental objectives and that the discriminatory means are substantially related to the achievement of those objectives.  

· There must be exceedingly persuasive justification for the action

· Virginia has not shown that it pursued this option as a means of providing single sex education.  

· VMI’s statute will not be downgraded by admitting women 

· VWIL does not match VMI in terms of faculty, facility, course offerings, or reputation

Rehnquist’s Concurrence: The majority is correct, but there is not basis for stating that states must demonstrate an exceedingly persuasive justification to support sex based classifications.  

Scalia’s Dissent: The majority sweeps away an institution that has thrived for 150 years and the precedents of this Court to embark on a course of proscribing its own elite opinions or society.  Virginia has an important interest in providing education and single sex instruction is substantially related to this goal.  VWIL was not designed to be exactly like VMI.  

STRICT SCRUTINY

The classification must be necessary to achieve a compelling state interest (suspect class or a classification affecting a fundamental interest)

If the court strikes it down, it doesn’t mean that it can’t be done, it just can’t be done in this way

Slaughterhouse suggested that there could be two tiers

Carolene Products suggested in Footnote 4 that there could be a higher level of scrutiny 

Strauder v. West Virginia 

Facts: Strauder, a black man, was indicted for murder in the Circuit Court of WV, and was convicted of the charge.  The judgment was affirmed by the state supreme court.  On appeal, Strauder claimed that at the trial, he was denied rights to which he was entitled under the Constitution and the laws of the US because under state law, blacks were ineligible to serve on the grand or petit jury.  

Holding: The state may not prevent blacks from serving on juries.  

Reasoning:

· The 14th Amendment’s purpose is to secure to a race all of the rights which the superior race enjoys; to provide for no discrimination in the law

· Blacks have a right to exemption from unfriendly legislation

· Not letting blacks in jury service is discriminatory, practically a brand upon them

· Court looks at what is a suspect class:

1. Historically victim of social discrimination

2. Legislation stigmatizes the class in the eyes of society

Korematsu v. US

Facts: Korematsu, an American citizen of Japanese ancestry was convicted in federal district court for remaining in CA, a “military area” contrary to civilian exclusion order of the commanding general of the western command.  The order directed that after May 9, 1942 all persons of Japanese ancestry should be excluded from the area in order to prevent against acts of sabotage and espionage during WW2.  Those of Japanese ancestry were to report to and temporarily remain in an assembly center and go under military control to a relocation center for an indeterminate period.  

Holding: Apprehension by the proper military authorities of the gravest imminent danger to the pubic safety can justify the curtailment of the civil rights of a single racial group.  

Reasoning: 

· A racial classification is immediately suspect

· Public necessity may justify exclusion…doesn’t mean that the classification is unconstitutional, just looked at under heightened scrutiny.  

· The military and FDR believed it was proper

· The hardship of some is part of war

· Fact specific holding

Murphy’s Dissent: It cannot be reasonably assumed that all persons of Japanese ancestry may have a dangerous tendency to commit enemy acts.  

Jackson’s Dissent: A civil court should not be made to enforce an order which violates constitutional limitations even if it is a reasonable exercise of military authority.  

Palmore v. Sidoti 

Court said the father was awarded custody of his child because the mother remarried an African American.  The Supreme Court reversed because the reality of private prejudices and biases are not permissible considerations.  The law cannot give effect to private biases.  

Washington v. Davis

Facts: Washington administered a written test of verbal skills, vocabulary, and reading comprehension to applicants in the Police Department, and since four times as many Blacks failed the test as whites, Davis brought suit alleging the invalidity of the test due to its discriminatory impact.  

Holding: If the classification is non-race specific, the court will use a rational basis review despite its disproportionate effect on minorities.  

Reasoning: 

· A race neutral test does not violate the equal protection clause

· It has never been unconstitutional because of a racial impact

· Constitution does not prohibit officials from employing a test to upgrade communication skills.  

· Some discriminatory intent or purpose must be shown

· This used rational basis review to uphold it 

Stevens’ Concurrence: The line between purpose and impact is not bright and maybe not as critical as the court’s opinion suggests.  

After Davis, the court must determine whether the classification is race specific, then it will use strict scrutiny and invalidate it.  If the classification is not race specific, the court will use rational basis review despite an impact on a minority group.  

Yick Wo v. Hopkins

Convicted of violating a local ordinance prohibiting the operation of a laundry not located in a brick or stone building without the consent of the board.  He alleged that Chinese nationals had petitioned the board for consent and were denied, whereas the petitions of non-Chinese nationals were all approved, with the exception of one.  The court held that the facts shown showed a directive so against a particular class of persons as to warrant it as a denial of equal protection.  The effects alone can’t get you to strict scrutiny, but they can be evidence of how to infer a discriminatory purpose.  

Mount Healthy v. Doyle

District found that Doyle was not rehired as a teacher because he had engaged in conduct protected by the 1st Amendment.  Although the Supreme Court accepted the findings of fact, but did not necessarily find that he was entitled to reinstatement and back pay.  There was a mixed motive, because the district said they would have fired him even without conduct.  However, the court has never suggested that if the same classification would have been utilized in the absence of racial animosity.  After Doyle satisfied his burden that his conduct was a substantial decision in the board’s failure to rehire him, the court should have gone on to determine whether the preponderance of evidence could have shown that it would have reached the same decision in the absence of the proscribed conduct.  

Village of Arlington Heights v. Metropolitan Housing Development Corp.

Respondent applies to the Village for rezoning of a 15 acre parcel so as to permit construction of low and moderate income housing.  When the request was denied, he brought suit claiming that the denial was racially motivated and violated equal protection.  The court said that the impact may be a starting point, but it is not defining and the court must look to other evidence (unless it is  Yick Wo kind of case): historical background of the decision, specific sequence of events, departures from normal procedural sequence, legislative history, statements by members, etc.  Here the respondents failed to carry the burden in proving that  the village’s motivating factor was race.  

McCleskey v. Kemp

Capital cases require an evaluation of the motivations of jurors in sentencing; thus raw, abstract data are not dispositive of a lack of equal protection.  

AFFIRMATIVE ACTION

Bakke and Hopwood

Bakke is still good law

Hopwood is just 5th Circuit 

In Bakke, you had the UC Davis Medical School reserved spots for minority applicants 

Burger had 4 votes that said that was unconstitutional and you can’t use race as a factor in admissions

Brennan had 4 that said its constitutional, and you may use race

Powell said its unconstitutional, but maybe you can use race, just not this way 

The majority said the Bakke plan was no good

And another majority saying that you maybe able to use race

Hopwood said it was unconstitutional, that you couldn’t use race

Powell’s opinion is typically used as the lead opinion, because it has both majorities 

People thought the 5th Circuit was crazy

SC denied cert and Ginsburg wrote that they are denying cert, but they don’t necessarily agree with what the 5th Circuit said (want to wait till more circuits have answered the question and some have said that you can use race in a non-quota manner and others have said that you can’t use race at all…should have an answer soon)

Or like in Davis, they could just say that this plan is no good 

Affirmative action is the only thing to have a fighting chance of surviving strict scrutiny

(Necessary/narrowly tailored to achieve a compelling interest) PERFECT FIT

Must identify a compelling interest (these have been proposed)

1. Diversity in schools (the SC has said that is out) 

2. Remedy past discrimination (this seems to be just about the only potential compelling interest that might be used to pass strict scrutiny…Adarand, Richmond, etc.) Most of the court saying that if you could show this, that might be a compelling interest you can use to survive discrimination 



Scalia said it had to be that exact person



Stevens says that it is a compelling interest, but there are others and this 


isn’t the most important 



5th Cir. said that would have had to prove discrimination by UT Law

City of Richmond v. Croson Company

Facts: Without making specific findings regarding past discrimination, the City of Richmond enacted a majority set aside program for city construction projects.  
Holding: A city may not enact affirmative action programs without demonstrating specific discriminatory practices to be remedies by such programs. 
Reasoning:

· 14th Amendment protects all citizens from discrimination

· Any race based classification must pass strict scrutiny, whether or not it favors racial minorities

· Any set aside program must be narrowly tailored to a compelling interest.  

· Remedying past discrimination can be a compelling interest, but without specific findings as to what is being remedied, it cannot be narrowly tailored

· A city can only remedy discrimination within its confines.

· Here the city did not make any specific findings

Scalia’s Concurrence: Benign discrimination cannot be appropriate.  Any racial discrimination is unconstitutional.  The only conceivable time that a racially conscious law can be enacted is to eliminate a system of classification.

Marshall’s Dissent: The Constitution allows race conscious enactments to remedy past discrimination.  A court should not impose its judgment over that of the enacting state or locality to provide such remedies.  Further, even under the view adopted by the court, the set aside program was drafted with sufficient provision.

Blackmun’s Dissent: The Court basically strikes down a measure designed to remedy past discrimination as though the discrimination had never occurred, this is completely shallow.  

Adarand Constructors v. Pena

Facts: A federal program giving preferences in federal contracting to minority owned businesses was challenged as unconstitutional. 
Holding: Federal contracting set-asides for minorities are unconstitutional unless they are narrowly tailored to remedy demonstrable past discrimination.  
Reasoning: 
· There is no equal protection provision found in the 5th Amendment as in the 14th Amendment

· However it is clear that the due process clause requires the federal government to treat similarly situated individuals in similar fashions

· The eradicating of racism is a compelling interest, but it must be narrowly tailored enough

· It is not sufficient for a general history of racism to be shown

· Specific patterns of discrimination must be shown

· Wants to dispel notion of strict in theory, fatal in fact: said it will work if the action is necessary to further a compelling interest and satisfies the narrow tailoring test).  
Scalia’s Concurrence: Government can never make up for past discrimination with present discrimination.  There can never be a debtor race or a creditor race.  The Constitution protects person not races. 
Thomas’s Concurrence: There is no racial paternalism exception to the principle of equal protection.  
Stevens’ Dissent: Congress has greater leeway in remedying past discrimination than do the states. 
Ginsburg’s Dissent: Large deference is owed by the Judiciary to Congress’ institutional competence authority to overcome historical racial discrimination.  

DUE PROCESS

Life, liberty, and property trigger the substantive due process clause 

The incorporation controversy (page 702) 


Black wanted total, but lost in Adamson


Selective only those that are fundamental are incorporated into the 14th Amendment 
and applies to the states 

9th Amendment 

If you have a substantive due process problem, the court is saying that you cannot do this period.  

If you have a procedural due process problem, the court is saying that the government is prohibited from doing this in this way.  

Fundamental rights—Law must be narrowly tailored to a compelling state interest.  

Ordinary rights—A law must be unordinary and not capricious for a legitimate government purpose.  

Lochner v. NY

Lochner put an end to due process review of social economic relations 

This is now BAD LAW and the decision is hated.  

During this time, substantive due process was used to invalidate economic regulations 
Facts: A state labor law prohibited employment in bakeries for more than 60 hours a week or more than 10 hours a day.  Lochner permitted an employee in his bakery to work more than 60 hours in one week.  
Holding: To be fair, reasonable, and appropriate use of the state’s police power, an act must have a direct relation, as a means to an end, to an appropriate and legitimate state objective.  
Reasoning:

· The act must be a means to an end
· The fight to make a contract is part of the liberty of the 14th amendment.  
· The states do possess certain police powers relating to HSW of the public
· If the state has a right to police it, the 14th Amendment will not prohibit that.
· When as here, the state acts to limit the right to labor or the right to contract, the 14th Amendment may limit the state’s police power
· The act must have a more direct relation than simply public health, rather it must have means to an end, to an appropriate state goal before the state can interfere with an individual’s right to contract
· It cannot be said that the labor hours are relevant to healthy bread 
· Nor is the trade of a baker an unhealthy one that requires the legislature to interfere 
· The court is saying that this is not an appropriate means to a good end and the other possible means is not okay (regulating economic activity)
Harlan’s Dissent: Whether or not this is wise legislation is not a question for this court.  It is impossible to say that there is not substantial or real regulation between the statute and the state’s legitimate goals.  The decision brings under the court’s supervision things which belong in the state legislatures.  Means analysis; whether or not the means was really to promote health was not up to the judge to decide.  
Holmes’ Dissent: The word liberty in the 14th Amendment should not invalidate a statute unless it can be said that a reasonable person would say that the statute infringes fundamental principles of our people and law.  A reasonable person might think this statute is valid.  Citizens’ liberty is regulated by many state laws which have been held to be valid.  This is not the judge’s duty, it should be settled by the majority.  An appropriate end is something that has been voted on.  

Two things happen when Lochner is rejected:

1. Reject the ends analysis (liberty of contract is not in the Constitution; that isn’t a fundamental liberty)

2. Step away from the means analysis

Nebbia v. New York

The New York Legislature passed a Milk Control Law that established a Milk Control Board with the power to fix minimum and maximum retail prices charged by stores to consumers for milk. Defendant was a storekeeper who was found to have sold milk for less than the price fixed by the board's order. Defendant asserted that the statute and order violated the equal protection clause and the due process clause of the Fourteenth Amendment. The court held that the contention that discrimination deprived defendant of equal protection was not well founded because there was no showing that the order placed him at a disadvantage or affected him adversely. As the dairy industry was one subject to regulation in the public interest, there was no constitutional principle barring the state from correcting existing deficiencies by legislation fixing prices. In light of the fact that the board's order was not unreasonable or arbitrary and that constitutional due process protections did not prohibit the state from fixing the selling price of milk, defendant's conviction was appropriate.

West Coast Hotel v. Parrish 

A female employee filed an action for back wages under the Washington Minimum Wage for Women Act. The court held that the Act did not violate the Due Process Clause of the Fourteenth Amendment because it was a valid exercise of the state's police power to protect the health and safety of women. The court reasoned that the state had a valid interest in the wages paid to women because their support would fall on the state if women were not paid adequate wages. The court specifically overruled a case relied on by the employer which held that minimum wages laws for women were an unconstitutional burden on the right to contract. The court reasoned that the case could not stand because employers and employees did not stand on equal footing in the contract process, and the state's interest in the protection of women was valid. The court held that equal protection was not violated because there was no doctrinal requirement that required the legislation to be couched in all-embracing terms. The Act was directed at a social position unique to women, so the Act did not constitute arbitrary discrimination.

THE END OF AN ERA…ABANDONING LOCHNER DUE PROCESS 

US V. CAROLENE PRODUCTS

Appellant United States obtained an indictment against appellee corporation for a violation of the Filled Milk Act, which prohibited the shipment of adulterated milk in interstate commerce. Holding that a rational basis for legislation was all that the U.S. Const. amend. V guarantee of due process required, the court reversed. The court first declared the Act a valid exercise of Congressional power under U.S. Const. art. 1, § 8, cl. 3. The court then held that the Act did not infringe amend. V., as nothing in the guarantee of due process prohibited a national or state legislature from enacting laws for the protection of their citizens. Further, the court noted the presumption of constitutionality inherent in legislative acts. The court held that its function, at least with respect to acts not implicating specific constitutional prohibitions, restricting political processes aimed at the repeal of undesirable legislation, or prejudicing "discrete and insular minorities," was to determine if a rational basis existed for the act, and if so, to uphold it.  The court reversed the judgment for appellee corporation, because congress had the power, under the commerce clause, to prohibit the shipment of adulterated milk in interstate commerce. The legislative exercise of such power did not violate respondent's right to due process under the Fifth Amendment where Congress had a rational basis for enacting the legislation.

WILLIAMSON V. LEE OPTICAL

The Supreme Court reversed a decision that held that 59 Okla. Stat. Ann. §§ 941-947 was unconstitutional. The effect of § 941 was to forbid an optician from fitting or duplicating lenses without a prescription from an ophthalmologist or optometrist. In practical effect, it meant that no optician could fit old glasses into new frames or supply a lens without a prescription. The Supreme Court held that although law may have exacted a needless, wasteful requirement in many cases, it is for the legislature, not the courts, to balance the advantages and disadvantages of the new requirement. In addition, The Supreme Court held the law did not violate the Equal Protection Clause of U.S. Const. amend. V. In addition, the law's prohibition on the use of advertising for the sale of eyeglasses and lenses was constitutional because the legislature could treat all who dealt with the human eye as members of a profession who should have used no merchandising methods for obtaining customers.
FERGUSON V. SKRUPA 

The statute enjoined by the district court made it a misdemeanor for any person to engage in the business of debt adjusting except as an incident to the lawful practice of law. The business owner alleged he was in the business of debt adjusting, that his business was a useful and desirable one, and that therefore the business could not be absolutely prohibited by the state. On appeal from the district court's decision, the court held that the legislation did not violate the Due Process Clause. States had power to legislate against what were found to be injurious practices in their internal commercial and business affairs, so long as their laws did not run afoul of some specific federal constitutional prohibition, or of some valid federal law. When the subject lay within the state's police power, debatable questions as to reasonableness were not for the courts but for the legislature. The court further held that the statute's exception of lawyers did not constitute a denial of equal protection of the laws to nonlawyers. Statutes created many classifications that did not deny equal protection; it was only invidious discrimination that offended the Constitution.

EQUAL PROTECTION AND FUNDAMENTAL RIGHTS

San Antonio ISD v. Rodriguez

Facts: The San Antonio ISD had a property tax based system whereby schools in the more affluent neighborhoods received a higher per pupil expenditure than those in poorer areas. 
Holding: This was not unconstitutional. 
Reasoning: 

· Would be subject to strict scrutiny only if it abridges a fundamental right or involves a suspect class.  

· Wealth only triggers strict scrutiny when that class is completely deprived of some benefit; the case here as they still got a valuable education

· Education is a basic right that might trigger strict scrutiny, but that right was not denied here

· Strict scrutiny isn’t called for, so you only have to show that the financing system is rational

White’s Dissent: No showing was made that the program was rationally related to a legitimate interest

Marshall’s Dissent: Right to public education is fundamental and deprivation of that right doesn’t need to be total.  Substandard provision is deprivation.  No legitimate interest is served by the financing scheme.  Strict adherence to the two tiered scheme is insufficient, there should be a sliding scale which weighs the nexus between the constitutional guarantee and the nonconstitutional interest.  

Plyer v. Doe

Facts: A class action suite challenged a Texas law which prohibited the use of state funds to educate the children of undocumented aliens. 
Holding: Absent a showing that such a policy furthers a substantial state interest, a state may not deny education to the children of undocumented aliens.  
Reasoning: 

· Undocumented aliens are not members of a suspect class and education is not a fundamental right, therefore it must be rationally related to substantial state interest

· Texas set forth 3 interests:

1. Protection from an influx of aliens

2. Relief from special burdens on the education system

3. Relief from burdens of educating people who are likely to leave state

· None of these interests justify the statute

· Even if you assume these are substantial, the statute doesn’t advance them

· These children aren’t responsible for their situation

Marshall’s Concurrence: Right to an education is fundamental.  However this court is moving in the right direction by not using a rigid application of the two tiers.  

Blackmun’s Concurrence: By providing an education to some and not to others, the government is creating class distinctions of the type inconsistent with EP.  

Powell’s Concurrence: Texas is visiting the sins of the parents on the children.

Burger’s Dissent: Court is overstepping its bounds.  It cannot be said that the Texas statute is irrational.  

FUNDAMENTAL RIGHTS

Griswold v. CT

Facts: Doctor and layman were prosecuted for advising married persons on the means of preventing conception.  
Holding: The right to privacy, although not explicitly stated in the Bill of Rights, is a penumbra, formed by other explicit guarantees.  It is protected against state regulation that sweeps unnecessarily broad.  
Reasoning: 

· Right of association
· Prohibition against quartering soldiers
· Prohibition against unreasonable searches and seizures
· Self incrimination clause
· Reservation to the people of unenumerated rights
· Applied strict scrutiny 
Harlan’s Concurrence: To say that the state can’t pry into the lives of married people doesn’t need to come from the Bill of Rights.  It is implicit in society.

Goldberg’s Concurrence: 9th Amendment suggests that the rights in the first 8 amendments are not exhaustive.  

White’s Concurrence: Relationship between married couples engaging in extramarital sex and contraceptives is too tenuous.  

Black’s Dissent: While the law is offensive, neither the 9th Amendment or Due Process invalidates it.  Court is incapable of determining what constitutes a fundamental right.  

Stewart’s Dissent: Due Process clause is not the guide because there was no claim that the statute was too vague or that the defendants were denied procedural due process.  

Bowers v. Hardwick

Facts: Bowers and other state officials appealed from a court of appeals decision finding the Georgia sodomy statute unconstitutional in that it violated Hardwick’s fundamental rights, since it applied to consensual, homosexual sodomy.  

Holding: The Constitution does not grant a fundamental right to engage in consensual homosexual sodomy.  (will use rational basis) 

Romer v. Evans

Facts: A Colorado law that preempted local ordinances prohibiting discrimination against homosexuals was challenged as unconstitutional. 
Holding: States may not enact laws prohibiting localities from proscribing discrimination against a class of persons.  (uses rational basis) 

PROCEDURAL DUE PROCESS (usually a property interest) 

Board of Regents of State Colleges v. Roth

Respondent was hired for his first teaching job as an assistant professor at a state-run university. He was hired for a fixed term of one year and was not re-hired the following year. Respondent brought suit against the university alleging that he was denied his Fourteenth Amendment right to due process because the university never gave him a reason for their decision not to re-hire him and further he had no opportunity to challenge their decision at a hearing. The lower court granted summary judgment on the procedural issue and ordered the university to provide respondent with reasons and a hearing. The appellate court affirmed and petitioner board of regents sought review. On review, the Court held that respondent had no protected interest in continued employment, as he had completed his contracted for term, therefore, there could be no Fourteenth Amendment protection. The decision of the lower court and the appellate court was reversed and the case was remanded.  Petitioner was granted relief on review and the Court reversed the lower court's grant of summary judgment in respondent's favor. The Court held that respondent had no property interest in continued employment in his university job and therefore was not entitled to due process from the university regarding their decision not to re-hire him.

Perry v. Sindermann

Respondent was a teacher at a state college. Petitioners, the Board of Regents and the college president, hired him for four successive years under a series of one-year contracts. When respondent's last contract expired, petitioners, the Board of Regents, voted not to offer respondent a new contract. Petitioners issued a press release setting forth allegations of respondent's insubordination, however, they offered no official statement for the nonrenewal of his contract and they allowed him no hearing. Respondent brought suit claiming that the nonrenewal of his contract was inappropriately based on his criticism of the Board of Regents and the college president and was therefore a violation of his right to free speech. Petitioners argued that respondent was not tenured and therefore he had no right to continued employment. The Supreme Court upheld the decision of the appellate court that the right to free speech was totally separate from the issue of tenure and that remand to the lower court for further factual determination was the appropriate remedy.  The Supreme Court affirmed the decision of the appellate court, which held that respondent, a former college professor, was entitled to pursue a lawsuit against the college for termination of his employment.

Cleveland v. Loudermill

Facts:  Loudermill, a public employee who could only be terminated for cause, was denied a pretermination hearing. 
Holding:  A public employee who can be discharged only for cause is entitled to a pretermination hearing.  

Matthews v. Eldridge

Facts: Eldridge’s disability benefits were about to be terminated after a medical evaluation reported that he was no longer disabled.  Eldridge formally contested the agency’s decision, but the agency nonetheless terminated his benefits.  Eldridge claimed that termination violated his rights of due process. 
Holding: The Due Process clause does not require that prior to the termination of SS, disability, benefit payments the recipient be afforded an opportunity for an evidentiary hearing. 
Reasoning:

· Recipient is given hearing afterwards will retroactive relief

· His injury is similar to that in Goldberg and the welfare recipient, only there the court held that the deprivation of welfare benefits was worse, because that person was on the brink.

· Disability benefits are not based on financial need

· This is of course a property interest, but the administrative procedures followed by SSA provides all the process that is necessary.  
