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CRIM PRO OUTLINE

CONSTITUTIONAL RIGHTS IN AMENDMENTS

Bill of rights as basis for criminal procedure

· 1st amendment – free exercise, freedom of religion, establishment clause

· 4th amendment – grand jury proceedings, sentencing, Gerstein hearing; no unreasonable search and seizure

· 5th amendment – due process clause (applies to federal government), double jeopardy, grand jury, self incrimination

· 6th amendment – right to effective assistance of counsel (only for D); confrontation clause, compulsory process clause (aka subpoena); “speedy and public trial”; “impartial jury”

· 8th amendment – cruel and unusual punishment (in capital, and “limited proportionality” in non-capital cases), excessive fines/bail

· 14th – equal protection, due process (applies to states), incorporation aspect (except not grand jury requirement)

· Ex post facto – in Article II and IV
Ideas underlying constitutional rights
· truth finding function (punishing guilty, freeing innocent)

· fairness (even playing field)

· constitutional “values” (privacy in 4th am, dignity in speedy trial, double jeopardy)
“Prophylactic” rules/ “presumptions” in criminal procedure vs. requirement of “actual” harm or prejudice required

· rationale – sometimes impossible or extremely difficult for D to establish harm/ prejudice when risk of harm/prejudice is inherent

1. SIXTH AMENDMENT RIGHT TO COUNSEL

Basics
· 5th amendment Miranda right to counsel vs. 6th am (14th DP) right to counsel

· right to retained counsel “of one’s choice” but no choice in right to appointed counsel

· US v. Gonzales-Lopez (2006) – denial of right to either is structural error, per se reversible; D claimed judge denied D counsel of choice b/c got lawyer wrongfully taken off case; Scalia – gov’t shouldn’t prevent D getting lawyer of his choice
· Morris v. Slappy – no constitutional right to meaningful relationship with your appointed attorney

Leading cases on right to appt’d counsel for indigent defendants

· Powell v. AL (1932) – capital case/state prosecution; due process/fairness, not incorporating 6th am via 14th am due process
· rule: right to meaningful representation in death penalty cases

· Johnson v. Zerbst (1938) – waiver of right to counsel not preserved from silent record; if can’t afford a lawyer, get one appointed for free; reaffirms Powell
· Betts v. Brady (1942) – extends right to appointed lawyer to some non-capital felony cases
· rule: must show not getting a lawyer made a difference in your case (“special circumstances”)

· Gideon v. Wainwright (1963) – specifically applies 6th am via 14th am incorporation to require counsel in all felonies
· rule: if felony, have right to attorney in state and federal court

· Argersinger v. Hamlin (1972) – must show “actual jail sentence” to have attorney appointed, which gives no guidance to judges when appointing attys
· Scott v. IL (1979) – if given fine only, no cons right to an atty
· Nichols v. US (1994) – if didn’t get lawyer in past misdemeanor case that wasn’t fine only, can collaterally attack lack in past case if will affect current case
· AL v. Shelton (2002) – I: does suspended sentence = jail time for right to atty
· rule: even 1 day suspended jail sentence is enough to trigger right to atty in misdemeanor case; overrules Argersinger jail time

When does right to counsel attach?

· generally, at “critical stage” of prosecution

· Kirby v. IL – right to counsel attaches at “adversary judicial proceedings, whether by way of formal charge, preliminary hearing, indictment, information, or arraignment”
· Coleman v. AL – Even if bound over in preliminary hearing, still important for a lot of defendants b/c getting first taste of what the other side’s evidence will be, whether there should be a trial, motion for suppression of evidence, etc
· US v. Moody – IEC challenge, when does right to counsel attach; H: happens at formal adversarial proceeding or during critical stage, not during pre-charge plea bargaining
Examples of critical stages

· include preliminary hearing, post-indictment plea bargaining, significant pre-trial hearings, trial, jury selection, guilty plea hearing, sentencing
· Mempa v. Rhay – critical stages include sentencing, etc
· Glover v. US – critical stages include sentencing, etc
Parole/probation cases

· not automatic right to counsel

· Gagnon v. Scarpelli – 

· Morrissey v. Brewer – 

Outright denial of right to counsel during critical stage

· Prophylactic rule – presumption of prejudice to D, generally leads to automatic reversal of conviction, not subject to harmless error analysis
Waiver of right to counsel

· Johnson v. Zerbst – see above
· Farretta v. CA – right to proceed pro se in trial (can waive right to counsel in trial)
· rule: cons right to represent self, and if judge doesn’t allow it, that’s automatic reversible error on appeal; need meaningful warning of dangers of representing self

· IA v. Tovar – simpler waiver of right; if going to plead guilty, don’t need lawyer
“Equality principle”/right to counsel on appeal

· Griffin v. IL (1956) – court requires free transcript of trial be given to people so can do pro se appeal (don’t want to limit appeals to rich people)
· rule: right to free copy of trial transcript for appeal purposes

· Douglas v. CA (1963) – right to lawyer on appeal; based on DP and incorporation clause, required to provide lawyer for first round of appeal
· Halbert v. MI (2005) – whatever one kind of appeal you get, that’s it; not entitled to state paying for unlimited appeals; extended Douglas to all first round appeals, including discretionary appeals
· Ross v. Moffit (1974) – 

· Faretta v. CA – see above

· McKaskle v. Wiggins – standby counsel appointed over D’s objection; H: if standby tries to dominate D’s defense, that’s a constitutional violation
· Martinez v. Court of App of CA – no right to proceed pro se on appeal
Right to “basic tools for the defense”

· Ake v. OK – if can show expert is necessary to defense, and it comes under rules of E, then state may have to provide money for expert, b/c considered “basic tool for defense”

2. INEFFECTIVE ASSISTANCE OF COUNSEL

Rights
· right to “effective” assistance implied in 6th am right to assistance of counsel

· Wainwright v. Torna; Moody – no right to effective assistance of counsel if no right to counsel in the first place

· Cuyler v. Sullivan – IAC cases apply equally to retained and appointed counsel

Leading cases

· Strickland v. WA (1984) – look to see if worse than “ordinary fallible lawyer”; if “strategic” decision by lawyer, it’s not IAC; courts usually require preponderance
· rule: must show 1) lawyer was deficient, and 2) D was prejudiced by lawyer’s deficiency

· US v. Cronic (1984) – lawyer had 25 days to prepare for complicated white-collar case; inexperienced, unprepared lawyer wasn’t enough for D to win claim; creates exceptions to Strickland
· rule: automatic reversal if: 1) actual denial of counsel; 2) constructive denial of counsel; 3) state interference; 4) total breakdown of the adversary system

· Wiggins (2003) – D wins IAC b/c lawyer didn’t prepare, go into mental health issues, etc during post-conviction hearings
· Rompilla v. Beard (2005) – less deference allowed to D lawyers as result of this case; strengthens Strickland
· Glover – judge misapplied law and lawyer didn’t object; one extra day punishment may be enough to get relief for IAC
· rule: D must show reasonable probability that result would’ve been diff

· Burdine – sleeping lawyer case; applied Cronic
· Hill v. Lockhart – “RPBFD”; D says, if my attorney had been effective, I wouldn’t have pled guilty; same deficiency standard as Strickland
· rule: must show lawyer was deficient in not doing something, also need reasonable probability that, but for attorney’s action, D wouldn’t have pled guilty

· Boria v. Keane – counsel deficient in failing to convince D to plead guilty rather than go to trial when D clearly guilty and in best interest to plead guilty; lawyer must make one attempt to convince D to settle b/c usually lighter sentence w/plea than with trial; if D can prove would’ve taken plea option, that option is given instead of result of trial
Limiting Cronic to complete absence of advocacy

· FL v. Nixon (2004) – attorney trying to avoid death penalty for D, but admitted D’s guilt; court sided w/lawyer b/c strategic purpose, so using adversarial system
· Bell v. Cone – 

IAC in guilty plea context

· Hill v. Lockhart – see above

· Boria v. Keane – see above

IAC – defense lawyer’s conflict of interest

· Holloway v. AR – appointed attorney given husband and wife in tax evasion case; must have timely objection, but doesn’t require actual conflict
· rule: if attorney or client object to multiple rep in same case and judge doesn’t take action, it’s automatic reversal on appeal

· Cuyler v. Sullivan – single lawyer represents two clients, no objection during trial phase; H: if no timely objection, can’t bring up for first time on appeal

· rule: 1) actual conflict, and 2) adverse effect (when trial court not aware of conflict of interest)

· Mickens v. Taylor (2002) – same lawyer (Taylor) appointed to represent Mickens, alleged murderer of another of Taylor’s clients; draws distinction between “potential” and “actual” conflict, says this is potential so it’s ok
Ineffectiveness on appeal

· Smith v. Robbins (2000) – omitted appeal claim ( IAC; H: look at what the law was when brief filed, and defiance if failed to include particular argument in light of law and facts in record that would have probably gotten the case reversed
· Roe v. Flores-Ortega – failure to consult D concerning wish to file an appeal and D est a “reasonable probability” that, but for failure to consult, he would’ve appealed

· rule: lawyer has duty to consult if 1) facts would lead reasonable lawyer to think client might want to appeal, and 2) if after consultation, there is reasonable probability that client would have appealed (modified Strickland)

· Jones v. Barnes – lawyer not ineffective for failing to put what client wants, unless it would be ineffective under Smith v. Robbins
3. PRELIMINARY HEARING/EXAMINING TRIAL
Generally 
· Coleman v. AL – no constitutional right to preliminary hearing, but if have one, then it’s a critical stage and D’s entitled to attorney
· Hurtado v. CA – 5th amendment right to grand jury not incorporated by DP of 14th am, which explains why prelim hearing not required

· CA v. Green – prelim hearing as valuable tool for defense, but has potential for locking in “bad” evidence

· Gerstein v. Pugh – 4th am civil rights case

· rule: “prompt manner” requirement for being brought before neutral and detached body; doesn’t require more than ex parte hearing

· McGlaughlin v. City of Riverside – presumption that it’s unreasonable to wait more than 48 hours to bring D’s case before magistrate or whoever; court doesn’t say what the remedy is
· Clark – D only has cons right to Gerstein hearing, so argument that probable cause should have more meaning, else redundant; prior to this case many courts had said there was a diff standard of proof of preponderance (thus making prelim hearing pro-prosecution)

· Satterwhite – D indicted then arrested, interrogated, never waived right to counsel so confession excluded on appeal; only denial of counsel matters if at state of trial where don’t know what the fallout from that refusal of counsel caused in D’s case

· Ditch v. Grace – says Cronic doesn’t apply to counsel at preliminary hearing, reversed conviction w/o analysis of harm; court says D still would’ve been convicted w/o bad ID of D
4. BAIL/BOND

Generally
· Federal Bail Reform Act of 1984 vs. bail bondsman situation (in TX)
· Federal – look at risk of flight and danger to community

Federal constitutional issues related to bail

· Relevant constitutional provisions – excessive fines/bail clause of 8th am; due process clause; equal protection clause
· Stack v. Boyle (1951) – “reasonably calculated” test – bail must be reasonably calculated to assure D’s attendance at the trial
· Durst – I: what’s “excessive”; H: billion dollar bail in Galveston held to be excessive on appeal
· Pugh v. Rainwater – FL had straightforward 10% payment, so poorer people who couldn’t pay were stuck in jail; FL changed law to add personal recognizance bond as “safety valve” while this was in appeals court limbo
· Kinney v. Lenon – D needed by lawyer to help find witnesses for trial; D got temporary bond to help lawyer find witnesses
“Preventative detention”

· US v. Salerno (1987) – facial challenge to bail statute; SC upheld cons challenge to “danger to community” basis for detaining pretrial D, who is presumed innocent; court says it’s “regulatory” decision, not “punitive”; now can be denied bail in any federal case if D’s a high risk of flight or danger to the community
5. GRAND JURY/INDICTMENT & SPEEDY TRIAL ISSUES

Generally 
· Hurtado v. CA (1884) – 5th amendment right to grand jury review in felony cases no incorporated via 14th am, thus not applicable to states (although many provide that right under state law, and some don’t require in all types of felonies

Limited judicial review of indictments

· Costello v. US (1956) – D indicted solely on hearsay, which is not admissible at trial; SC says can be indicted on hearsay; also stands for proposition that there’s no judicial review of sufficiency (or lack thereof) or admissibility of E
· US v. Williams (1992) – trying to extend Brady to grand jury; Brady only applies at trial, not at grand jury; prosecutor may affirmatively suppress at grand jury (But can’t knowingly allow perjury in front of grand jury)
Limited cons protections in grand jury process

· limited 4th am protections
· limited 5th am (no Miranda right, yet D may “invoke the 5th”) – prosecution can move to grant immunity to witness, 1) transaction, 2) derivative use, 3) non-derivative use
· Kastigar – non-derivative use immunity is cons insuff to force W to testify

· no right to counsel in grand jury

· rule: provides for three types of immunity (see above)

· no Brady doctrine here

· Equal Protection Clause applies with full force in terms of jury selection

Harmless error analysis of procedural defects in grand jury proceeding

· Bank of Nova Scotia v. US (1988) – bad testimony in grand jury; H: can cut out bad witness or one part of E and still may have probable cause to indict; 
· rule: “harmless error” standard – whether had “substantial influence” on jury

· Vasquez v. Hillary – discriminatory in picking jury is “structural error”; H: discrimination claims not subject to harmless error; even if petit jury convicts, if grand jury was picked in discrim manner, it’s automatic reversal for new trial
· Ballard v. US – same idea as Vasquez
· US v. Mechanik (1986) – D indicted by bad grand jury, but convicted by good petit jury; timing principle – even if all kinds of prosecutor misconduct, client had really fair trial and was convicted BRD;H:  ok b/c diff standards of guilt, and convicted under higher BRD standard in trial
Constructive amendment of indictment/variances

· Stirone v. US (1960) – indictment can’t be broadened (in terms of elements) at trial; if objection made, judge supposed to say it can’t be admitted and jury instructions must reflect what the indictment said; (this case probably overruled by Cotton)
· Cotton v. US (2002) – problem w/indictment, Apprendi error; H: if prosecutor submits jury instructions different from indictment, and D attorney doesn’t object at trial, will lose appeal b/c didn’t argue constructive amendment until appeal level
Speedy trial issues
· constitutional vs. statutory speedy trial requirements

· constitutional speedy trial clock beings to run from date of arrest or formal charge, whichever comes first

· Barker v. Wingo (1972) – constitution requires at least a year delay before hint of cons violation; most go 2 to 5 years before cons right gets implicated (b/c D usually causing delay)
· test: 1) length of delay; 2) reason for delay; 3) did D object to delay; 4) was D prejudiced by delay

· Doggett v. US (Sp. Ct. 1992) – D charged by grand jury w/o his knowing about it; SC says 8 years is inordinate amount of delay so presumed prejudice that prosecution can’t rebut; in practice, this turns into irrebutable prejudice
· Lovasco – court says this is due process, not speedy trial; court doesn’t say how much delay it has to be, but just that too much delay is a problem
· Lackey – Newton case, appeal based on delay b/c convicted of capital murder in 1977, case raised in 1991 b/c D had been on death row so long, and framers would’ve thought that was cruel

6. PROSECUTORIAL MISCONDUCT

Imputation rule

· any member of prosecution team has implied knowledge of everyone else
· easier to impute in Brady context, harder in perjury context

Perjury cases

· Mooney – goes with Napue test
· Pyles – goes with Napue test
· Napue v. IL (1959) – case where prosecutor knows about star witness’ perjury
· rule: 1) prosecutor knew about perjury; 2) applies to exculpatory and impeachment; 3) applies to pros knowing failure to correct false testimony; 4) if material, requires reversal

· Alcorda v. TX – has to do with prosecutor’s knowing failure to correct false testimony eleicited w/o question from prosecutor

· Chapman (1967) – rule: if there’s a showing of perjury, then prosecution must show BRD that it didn’t affect result, and if can’t then case is reversed; standard: pros has duty to prove D committed crime BRD
· Hysler v. FL – rule: if no bad faither and no nexus to any state actor, just a private witness telling a lie, it’s not a due process violation
· Sanders v Sullivan – “credible recantation” by witness is due process violation (minority position)
· Jacobs v. Collins – cert denied where prosecution changes theory of relative guilt of co-Ds after first D’s trial and death sentence

Failure to disclose cases

· Brady (1963) – suppression of E/non-disclosure (omission); basically a “reasonable likelihood” standard, not a prophylactic rule; note: harmless error showing to be made by D in Brady claim is higher than materiality in perjury claim, b/c burden in perjury is on prosecution to show it didn’t make diff in case
· rule: prosecution failure to disclose “favorable” and “material” E applies to 1) impeachment; 2) exculpatory; 3) mitigating evidence

· Bagley – goes w/Brady; not suppression to not disclose deal w/W, it is strict liability non-disclosure; overrules Agurs b/c affirmative duty of pros to disclose material E
· Kyles – lots of little things not disclosed, goes w/Brady b/c any E that goes to “integrity” of pros case; “cumulative analysis” so won’t reverse if not reason prosecution would’ve known about the lie
· rule: court has to look at all that was not disclosed to determine if, but for disclosure, reasonable prob that result would’ve been diff; need bad faith, knowing perjury; 
· PA v. Richie – D charged w/abusing step-daughter, wants CPS file to exonerate self; SC says not conf clause or comp process b/c only “might” be something helpful; note: this is pre-trial motion, only Brady if in pros file, post conviction appeal
· rule: if can show something’s in the file you need, can get access, so remedy is to have judge review file, determine in camera if anything in file will be helpful to D

· Giglio – D atty files Brady claim b/c snitch got deal for testifying but atty didn’t know about it until after trial
· rule: impute knowledge from 1st to 2nd prosecutor (anyone w/i pros office has knowledge imputed to every other prosecutor in the office)

· Ruiz v. US (2002) – Brady doesn’t apply to impeachment E when D pleads guilty; open question about whether Brady requires disclosure of exculpatory E in guilty plea context

· Banks v. Dretke – D committed capital murder, but star W got deal for testimony; result of proceeding would’ve been diff (life instead of death) if jury had known about W’s plea bargain

· TX v. Cook – three convictions and reversals; pled no contest at 4th trial, D got out, then prosecution released DNA on V’s clothes that exonerated D anyway

Other types of prosecutorial misconduct

· Griffin v. CA (1965) – pros made comment about D’s decision not to testify; first time SC recognized that it violates right to not self-incriminate when pros make a comment on D’s decision not to testify
· Doyle v. OH (1976) – comment made about post-Miranda silence; “broken promise” rationale, so commenting on post-Miranda silence NOT OK
· Donnelly v. DiChristoforo – similar to Darden
· Darden v. Wainwright (1985) – prosecutor made improper arguments in trial and punishment phase; H: bad argument, bad prosecutor, but not cons violation b/c has to be “fundamentally unfair” to be a cons violation; will be violation and reversal if comment falls under equal protection clause
7. GUILTY PLEAS

Generally 
· most cases resolved w/guilty pleas

· guilty plea vs. nolo contendere (no contest) vs. Alford plea

· Alford – SC says person claiming innocence may plead guilty, so just like civil settlement can happen where person doesn’t admit wrongdoing, same can happen in criminal law

Knowing, voluntary, and intelligent guilty plea

· Henderson v. Morgan – guy charged w/ 1st degree murder; appeal says wasn’t pled knowingly b/c D given bad explanation of element of mens rea; even if D would’ve pled guilty if had been given right elements, still same ruling for D
· Bousley v. US – same as Henderson
· Amaya (late ‘90s) – challenge to guilty plea
· rule: “untenable sentencing information” – if D given bad info about punishment when pleads, then plea not KVI so can withdraw plea and redo case

· Kupka (late ‘90s) – challenge to guilty plea; D kept getting deferred adjudication; not KVI b/c D didn’t have full knowledge when made decision to plead to max he could have gotten (20 years)
· Bordenkircher v. Hayes (1978) – prosecutor tries to get charges changed after lawyer appt’d; timing matters for when prosecutor threatens to bring more serious charges; 5-4 decision said can threaten w/more serious charges, b/c if plead guilty, he must have done whatever the charges are
· Mayberry v. Johnson – if detrimentally rely, it becomes a due process problem

Plea bargains

· state vs. federal practice – TX has no guidelines, fed has guidelines; fewer pleas in fed system
· Santobello v. NY – prosecution breaches promise after D pleads; remedy: withdraw plea or get specific performance (most D’s choose latter)

· rule: if prosecution breaches, it invalidates plea bargain K, so then goes to diff judge and goes through system again
· Boykin v. AL – AL appealed b/c judge didn’t ask all the questions; record must affirmatively show that D knew range of sentencing, all rights he’s waiving, that it’s voluntary and not result of threat or improper promise, and elements of crime
· rule: must show on record that D plea was KVI, and waived all rights, and knew the statutory min/max/punishments, and informed of elements

Guilty plea “waives” virtually all non-jurisdictional defects in prosecution

· Menna v. NY – double jeopardy claim on face of record; have to raise double jeopardy claim before you plead; it’s quasi-jurisdictional b/c state lacked authority to go after you
· US v. Broce – same as Menna 

· Hill v. Lockhart – see above

· McMann v. Richardson – D counsel unreasonably failed to file “dead bang” winning pre-trial motion to suppress or dismiss
· Tollett v. Henderson – same as McMann
· Ruiz – SC said about Brady in pleading guilty case: if pleading guilty, waive a Brady claim based at least on impeachment E; note: open question whether waives for exculpatory E, which also falls under Brady claims
· Childress v. Johnson (1991) – habeas case, challenging really old pre-Gideon guilty plea; similar to Cronic in that lawyer was there, but was a potted plant, so b/c during important stage of case it falls under Cronic
Other
· Mitchell (1999) – judge violated 4th am by making D admit other crimes; rule: when you plead guilty to something, only have to admit to what’s at issue in case

8. RIGHT TO JURY TRIAL

Generally 
· grand jury vs. petit jury

· petit jury vs. venire/array/panel

· Baldwin v. NY – right to jury trial only for non-petty offenses that carry authorized punishment > 6 months incarceration (class A, not B/C misdemeanors)

· UMW v. Bagwell – huge criminal fine, even w/o incarceration, may be enough to trigger right to jury trial

· Williams v. FL – minimum size of jury permitted by 6th am is six people

· Apodaca v. OR – 9-3 split verdicts permitted, but not 8-4 or less

· Burch v. LA – if six person jury, vote must be unanimous

Implied “fair cross section” requirement of 6th amendment
· Taylor v. LA – right to impartial jury, must be fair racial cross-section of community, “venire” or “array” must be reasonably representative
· rule: “systematic exclusion” of “distinctive group”; no need to show discriminatory intent, only some type of “state action”

· Duren v. MO – right to impartial jury; prima facie case shifts burden to state to explain why statistically significant under-representation of distinctive group (54% of county female, only 15% of venire)
Equal protection

· discrim exclusion of suspect class (race, gender, national origin) and proof of discriminatory intent is required
· Castaneda v. Partida (1977) – right to impartial jury, also deals w/racially motivated picking jury; “cognizable” group, burden shifting like in Duren
· Batson v. KY (1986) – prevents prosecutors or defense from striking people for wrong reasons; deals w/peremptory challenges; overruled Swain
· rule: if pros has done discrim peremptory challenges, D atty must object to judge, 1) get a prima facie case est (enough to raise issue to trial judge); 2) burden shifts to pros to give “race neutral” reason why jurors struck; 3) becomes fact-finding determination of actual discrim by judge where D has burden to prove by preponderance of E that strike was discriminatory
· Purkett v. Elam – test used in Batson
· JEB v. AL – 

· Miller-El – prevents pros or def from striking people for wrong reasons; comparative analysis in 3rd step of Batson; Dallas Co. DA’s office was categorically striking minorities
Limited constitutional right to voir dire questions

· Ristiano v. Ross – no general right to voir dire on race on non-capital unless case-specific race issue

· rule: race questions are relevant, can only ask for opinions about racism, etc in non-capital case if racial aspect to crime

· Ham v. SC – same as Ristiano
· Mu’min v. VA – no right to specific questions about what people saw in pretrial publicity; have right to ask “is there anyone [in jury pool] who has read, heard, or seen pretrial media coverage of this case and has come to fixed opinion about whether D is guilty…firm idea of guilt or innocence”
9. RIGHT TO IMPARTIAL JURY

Generally
· strong, yet rebuttable presumption of juror impartiality

· tremendous deference to trial judge’s finding of jury impartiality, so long as proper procedural safeguards are applied (esp. during voir dire)

Prejudicial exposure/extraneous influences

· Estelle v. Williams – forcing D to stand trial while wearing jail clothes; due process violation to make D go to trial like that if he objects to it; if don’t object, can’t appeal it later
· Deck v. MO – D had to be in front of jury in shackles and handcuffs during capital murder sentencing phase; H: due process violation, sends message that D is dangerous, so more likely to be convicted, so may allow shackles if a flight risk, but not just generally; also applies to trial phase; if D doesn’t object, lose right to appeal on it
· Holbrook v. Flynn – I: is 4 extra guards in courtroom excessive; H: state may have interest in having extra guards if person likely to bolt or be dangerous, just not ok to pack courtroom with cops, as in cop killing cases; extra guards must be non-conspicuous
· Carey v. Musladin (2006) – pending decision; three members of V’s family wearing buttons in court

Prejudicial pretrial publicity (affecting venire/petit jury as a whole)

· Irwin v. Dowd (1961) – pre-trial publicity case; 95% of jury pool have fixed opinion about guilt/innocence; judge didn’t do good job questioning indiv jurors about whether they could judge fairly; SC says presumption of prejudice b/c so much publicity
· Murphy v. FL (1975) – if get majority of jurors that has fixed opinion, then shouldn’t pick out of that pool, but jury oath is impt part of system, so if judge does good job, then can pick out jurors from among pool of ppl w/fixed opinions; result: now it’s hard to get change of venue; case also allows for control of media in courtroom situation
· Patton v. Yount (1984) – tremendous deference to trial judge’s determination of jury impartiality
· Sheppard v. Maxwell – 
· Estes v. TX – reversed conviction b/c media running amuck in courtroom; resulted in lots of rules about what media can do in courtroom
· Chandler v. FL – media overrunning courtroom

· rule: judge must control courtroom, must keep cameras and reporters discreet, out of the way, don’t show jurors on tv, etc
Determination of individual petit juror partiality

· Smith v. Phillips – O’Connor’s concurrence stated that in exceptional circumstances “implied bias” should be found even if no actual bias
10. BURDEN OF PROOF/ELEMENTS OF THE OFFENSE
Proof “beyond a reasonable doubt”

· In re Winship (1970) – juvenile case, NY prev only required preponderance

· rule: SC said that ALL criminal cases must be proven beyond a reasonable doubt
· Jackson v. VA (1979) – trial judge and appeals court have obligation under due process to decide whether proof offered during trial proves each element BRD, and if not, then remedy is for judge to enter judgment of acquittal; requires judges to rule based solely on E offered during trial
· Cage v. LA (1993?) – pattern jury instruction watered down the reasonable doubt definition; SC invalidates def of “reasonable doubt” that lowered degree of proof constitutionally required
· US v. Gaudin –judge can’t take away elements from jury and find D guilty unless D waives right to jury
· rule: any element must be submitted to jury and found BRD

· Mullaney v. Wilbur (1975) – involves levels of homicide, D raises heat of passion defense, prosecution has burden of proof
· rule: if state treats fact as “element” of charged offense, as opposed to “affirmative defense” then prosecution must prove it BRD

· Patterson v. NY (1977) – D trying to extend Mullaney
· rule: if state treats fact as affirmative defense, then state may place burden on defenes to prove fact
· Sandstrom v. MT (1979) – involves presumption that impermissibly shifts burden to D; if presumption is mandatory, it’s impermissible burden shifting
· rule: 1) under due process that a presumption may not be “mandatory” as opposed to “permissive” 2) even if permissive, must be logical

Element vs. sentencing factor

· Almandarez-Torres (1998) – involved legal re-entry by deported person; may be certain facts that raise ceiling, and these must be submitted to jury, but this case doesn’t involve any of those facts; prior conviction exception to Apprendi; dissent: any fact that raises stat max is element that must be submitted to jury
· Apprendi v. NY (2000) – relationship btwn right to have prosecution prove “element” BRD (as opposed to by preponderance) and right to jury (as opposed to judge) finding; applies Jones to the states
· rule: any fact that raises ceiling other than prior conviction and is not admitted by D must be submitted to jury and proven BRD or it can’t be used in the punishment phase

· Haley – 

· Shepard – 

· McMillian (1986) – involved mandatory min sentence b/c used gun during crime; statute says this is something for judge to decide during sentencing; referred to as “sentencing factor” rather than “element” so court says it’s ok b/c just raises floor of sentence, not ceiling; dissent – it’s an element, so this violates Winship and Duncan
· Harris (2002) – 

· Ring v. AZ (2002) – creates “eligibility” finding: at least one aggravating factor must be present to sentence someone to death; if state has statute that has one or more agg factors that must be present before D’s eligible for death penalty, those must be submitted to jury under Apprendi
· Blakely (2004) – Dissent says Apprendi shouldn’t apply; (see sentencing section); extended Apprendi to mandatory sentencing guidelines factors that increase guidelines sentencing range; not applicable to advisory guidelines
· Booker (2005) – made mandatory guidelines advisory for fed system, so that they wouldn’t all have to be proven to jury (Ginsburg switched sides after Blakely to come to this conclusion)
11. DEF’S RIGHT TO BE PHYSICALLY PRESENT/MENTALLY COMPETENT DURING TRIAL
Constitutional right to presence

· IL v. Allen – not an absolute right; waviable if not asserted or if forfeited by misconduct after fair warning
· rule: disruptive D can be removed from proceedings after fair warning

· Taylor v. US – trial in absentia after D’s voluntary absence permitted, so long as D was there on first day of trial
· KY v. Stincer – “critical stage” analysis; what good would D’s presence at proceeding have done for defense
Mental competency

· Dusky – granted cert off the papers, US conceded error; can be physical or mental impediment that makes someone incompetent; constitutionally required that judge stay proceedings until competent, or dismiss case
· rule: mental competency not met if 1) D doesn’t have rational and factual understanding of nature of proceedings and charges and 2) must be able to rationally assist defense counsel

· Drope – judge failed to comply w/good faith standards; conviction reversed b/c appeals court thinks trial judge didn’t good faith look at whether D was competent or not; remanded for new trial
· Pate – same as Drope
· Godinez – 

· Medina – same as Cooper
· Cooper v. OK – state violates constitution by changing standard; burden on defense to show incompetence using preponderance standard of proof
· Sell v. US – D being forcibly medicated; D has cons liberty interest in not being forcibly medicated; state can prove countervailing need to medicate D if violent to self or others (state must show compelling interest)
· Riggins v. NV – forcible medication; very difficult standard for pros to meet if no dangerous showing; SC reversed D’s death sentence b/c judge forcefully medicated D w/o deciding if he was dangerous

· rule: if state is allowed to forcibly medicate someone b/c dangerous, then question of competency must be decided as separate question
12. COMPULSORY PROCESS CLAUSE

Generally
· only applies to “favorable” witnesses – not for fishing expeditions, harassment

· two rights under comp pro clause: 1) right to subpoena favorable witness, 2) right to call subpoenaed witness to testify w/o undue harassment by pros or judge

· Taylor v. IL – D lawyer pretended he just discovered W during trial; subpoena can be quashed if party lies about when W was located, b/c supposed to give other side pre-trial notice about what Ws may be brought
· rule: lawyer may waive comp pro for client by intentionally engaging in unethical conduct
· Webb v. TX – judge threatened perjury charges against W, said W didn’t have to testify; SC said judge’s action violated DP b/c judge had no good faith reason to believe W was going to lie

· rule: trial court or prosecutor unjustifiably pressuring D witness into invoking right to silence can violate comp pro clause

13. CONS RIGHT OF ACCESS TO EVIDENCE/RIGHT TO PRESENT A DEFENSE
Doctrinal cousin of Brady doctrine

· PA v. Richie – D charged w/abusing step-daughter, wants CPS file to exonerate self; SC says not conf clause or comp process b/c only “might” be something helpful; note: this is pre-trial motion, only Brady if in pros file, post conviction appeal

· rule: if can show something’s in the file you need, can get access, so remedy is to have judge review file, determine in camera if anything in file will be helpful to D

Unpreserved/destroyed evidence cases

· US v. Valenzuela-Bernal – this is pre-trial motion, can be appealed if denied before trial; must show what witness would say, not what might say
· rule: if potential Ws are deported, if can show RPBF results would be different, can get rid of indictment

· AZ v. Youngblood – exculpatory E had been destroyed; must show “bad faith” by police in not preserving E or show a “reasonable probability” that destroyed E would change outcome of proceedings
· CA v. Trombetta – exculpatory E destroyed again; like Youngblood
· IL v. Fischer – no per se rule of reversal if discovery motion filed asking for E not to be destroyed, but may factor into “bad faith” analysis; SC says must show pros had actual bad faith and intentionally didn’t pass on D’s motion to preserve E
· Chambers v. MS – in trial, D not allowed to call exculpatory 3rd party W; court said D must be allowed to call W, despite MS law not allowing for statements against penal interest
· rule: if state applies own rules of E in way that keeps out reliable exculpatory E, it can violate D’s cons right to present a defense

· Holmes v. SC (2006) – D wanted to call 3rd party W who allegedly heard someone confess to committing crime D accused of; right to present defense looked at in terms of state E rule that excludes proof of 3rd party guilt; H: if arbitrary or harsh use of state rule that keeps out reliable or exculpatory E, it’s not allowed
14. CONFRONTATION CLAUSE

Main issues

· three main issues: 1) hearsay/prior testimony; 2) limits on cross-ex of pros witnesses; 3) face-to-face confrontation of pros witnesses
Prior testimony cases

· CA v. Green – hearsay/prior testimony case; stands for proposition that as long as rights given, ok to use prior testimony w/o violating conf clause
· rule: 1) W who testified in prior hearing must now be unavailable; 2) D must have had meaningful opp to cross-ex W at prior hearing and must have been represented by counsel then

· OH v. Roberts – basically same as CA v. Green
Hearsay cases

· Crawford v. WA – partly overruled OH v. Roberts; deals w/hearsay and conf clause; only applicable if hearsay being offered for truth of matter asserted and if not, doesn’t implicate conf clause; similar rule to CA v. Green but adds element
· rule: distinction between “testimonial” and “non-testimonial” statements

· Hammon v. IN – hearsay/prior testimony case; only applicable if hearsay being offered for truth of matter asserted, and if not, doesn’t implicate conf clause
· rule: after the fact statement to police falls under conf clause

· Gray v. WA – deals w/hearsay and conf clause; only applicable if hearsay being offered for truth of matter asserted, and if not, then doesn’t implicate conf clause
· rule: if reporting current emergency in 911 call, it’s admissible testimony b/c not a primary motive of testimony to be used in trial or charging someone, so not testimonial hearsay

· Bruton – involved joint trial of several co-Ds, I: can one D’s confession be used against the others; court says can’t expect jury to set aside what it hears and only consider it for one D, so have three options
· rule: 1) have separate trials if going to use confession against D; 2) don’t offer confession as E and try all co-Ds together; 3) redact the confession to take out all references to co-Ds and leave only references to D, in joint trial (most controversial choice of the three)

· Gray v. MD – if redaction chosen, must be meaningful redaction; can’t distort meaning against D, but don’t want to make it too clear who confession is referring to, b/c don’t want to prejudice jury against other Ds in joint trial
Limits on cross-ex

· Davis v. AK – D charged and govt star witness was juv non-charged co-D on juv probation; wanted to cross-ex W for impeachment b/c motive to lie
· rule: if D can show sufficient need to get into something that’s privileged under state law, then can get into it on cross-ex

· Van Arsdall – limits to how much you can impeach W; judge can exercise reasonable restraint on amount of impeachment E that may be brought in
Face-to-face confrontation

· Coy v. IA – child sex assault case, kid testifying on CCTV to prevent kid from having to see D; Scalia’s plurality says D has to be able to see complainant and vice versa, and jury has to be able to see both at same time; O’Connor concurring says law can’t categorically prohibit them seeing each other but may have some option for judicial discretion about having screen, CCTV, etc
· MD v. Craig – can’t have law that automatically requires screens or whatever, but as long as it’s judicial discretion, it’s ok
15. DOUBLE JEOPARDY

Main issues

· three types of DJ issues – 1) successive prosecutions; 2) multiple punishment in same prosecution; 3) collateral estoppel 
· jeopardy attaches at jury trial when petit jury sworn, and at bench trial when first witness sworn 

· Benton v. MD – D charged twice for same crimes in state court

· rule: extended double jeopardy to states through incorporation clause

Multiple punishments

· MO v. Hunter (1983) – no DJ violation if legis intended it, even if Blockburger test met
Successive prosecutions

· Blockburger – if D charged w/crime and convicted, and then charged w/slightly different crime (diff set of elements) then can bring both and it doesn’t trigger double jeopardy b/c diff elements in the two crimes
· rule: “same elements” test

· Brown v. OH – 

· Harris v. OK – 

· DJ prevents retrial even if erroneous acquittal by judge or jury – nor can prosecution appeal acquittal (unless trial court enters a judgment of acquittal after a jury’s guilty verdict)

Motions for judgment of acquittal

· key is whether trial court grants before or after jury’s guilty verdict: pros may only appeal if JOA granted after jury’s guilty verdict
Mistrials after jeopardy “attaches”

· IL v. Sommerville – no DJ bar to retrial if “manifest necessity” for mistrial sought by pros or by trial judge sua sponte; if pros request mistrial, need “manifest necessity” for mistrial to not start D’s double jeopardy rights
· OR v. Kennedy – DJ bar after defendant-requested mistrial only if prosecutor intentionally “goaded” it; if improper conduct but no finding of fact about intentional goading, then D waives double jeopardy
Reversal of conviction on appeal
· Burks v. US – reversal of conviction on appeal doesn’t bar mistrial under DJ unless insufficient E under Jackson v. VA
· Tibbs – reversal for “factual” insufficiency as opposed to “legal” insufficiency under Jackson
Civil vs. criminal penalties for DJ purposes

· Hudson – multi-factor test; if it’s a civil penalty, that’s not the first bite at the apple, b/c must both be criminal trials
Collateral estoppel doctrine

· Ashe v. Swenson – six counts of armed robbery, only one W brought on stand in first case, pros tried to bring 2nd W in 2nd trial after D acquitted; SC said this is sui generic so since already found not guilty, can’t bring more charges against D; imports collateral estoppel into criminal from civil, so if clear that there’s multiple Vs and it’s a NG verdict, stops pros from using other Vs’ testimony; note: if don’t know why jury gave not guilty verdict, don’t have basis for Ashe claim, but still have basis for Blockburger claim
Dual sovereignty rule

· Abatte – municipality/state exception for dual sovereignty
· Heath v. AL – D abducted woman on AL/GA border w/intent to kill her, which he does in GA; SC says states are diff sovereigns, so both AL and GA can try him for capital murder
· Waller v. FL - 

16. SENTENCING

NON-CAPITAL SENTENCING
Few cons limits on non-capital sentencing 
· Williams v. NY (1940s) – D convicted of murder by jury, who recommended life, but judge gave death sentence based on contents of pre-sentence report; once you’re convicted, most of your rights evaporate; theory is that probation officer is neutral, so it’s neutral information finding; this still applies in non-capital cases
· rule: rank hearsay may be considered by judge in sentencing

· Dawson v. DE – free exercise clause, white supremacist charged w/capital murder; Rehnquist said can’t punish someone for his associations, beliefs, speech, etc if no 1st am relationship to crime; exception to Williams
· WI v. Mitchell – free exercise clause
· Mitchell v. US – judge can hold it against you at sentencing if you don’t admit to elements of crime charged with, but can’t hold against you if you don’t talk about stiff not at issue in trial

· Glover – 

· Ewing – 

Virtually no DJ protections in non-capital context 

· Witte – D charged w/ pot and cocaine, sentenced based on both even though just convicted of pot; this isn’t a double jeopardy problem b/c anything proved by preponderance can be used in sentencing; after this, anything considered at punishment phase is not first bite at apple for DJ purposes
· Watts – two cases, 1st not guilty, then tried 2nd time for diff charge and convicted, punished based on both; SC says this isn’t a problem b/c reasonable doubt in first case doesn’t make it unusable in later sentencing
· Monge v. CA (1998) – non-capital D got some punishment, appeals claiming insuff E to give him what his sentence was; SC says ok for prosecutor to bring new E during sentencing b/c no DJ in non-capital sentencing
· Until Apprendi, preponderance standard at sentencing for all Is and judge could serve as fact-finder; Apprendi limits this for facts that raise max punishment

Sentencing factor vs. element of offense

· McMillian v. PA – minimum mandatory
· Apprendi – statutory maximum

· Blakely –  see above
· Booker – rendered fed sentencing guidelines advisory only, so as to obviate cons error caused by Blakely
Prior conviction exception

· Almendarez-Torres – prior conviction exception to Apprendi
Presumption of vindictiveness

· NC v. Pearce – same judge, gives greater punishment on retrial; may or may not be judicial vindictiveness if gives more punishment, depends on circumstances
· Wasman v. US – 

· Colten v. KY – 

· Chaffin v. Stynchcombe – 

· TX v. McCullough – 

· Blackledge v. Perry – prosecutor cannot seek higher charges or heavier sentence after D’s successful appeal following trial

· rule: presumption of vindictiveness is DP violation if P increases charges, so burden shifts to P to show some valid reason that merits a more serious charge (ex: additional W becomes available, etc)

CAPITAL SENTENCING

Eighth am/CUP
· Furman v. GA (1972) – 9 separate opinions, 5 overruled death penalty as then applied and undertaken
· Gregg v. GA – upheld GA model to get around Furman; created 1st degree murder to narrow it at guilt/innocence phase; during punishment phase, have list of agg/mit factors to determine if eligible for death penalty; based on MPC; bifurcated guilt/innocence and punishment phases
Eligibility phase vs. selection phase

Mitigation doctrine

· Skipper – mitigating jurisprudence; judge refusing to admit certain kinds of mit E b/c says not relevant
· rule: anything any juror could consider to give someone life rather than death is constitutionally relevant (may be IAC claim if atty doesn’t introduce it)

· Penry (1989) – TX statute focusing on future dangerousness; here, E of child abuse and mental retardation admitted but couldn’t be effectively used to mitigate b/c way jury instructions were worded; after this, law changed to add Q of whether there’s mitigating factors so D should just be given life
Aggravation doctrine

· Godfrey v. GA – agg factors; SC says must rewrite statute to explain to jury what “heinous, atrocious, and cruel” means to not make agg factors for capital murder too broad
Eligibility aggravating factors as elements

· Ring v. AZ (2002) – agg factors; jury has to check box for eligibility before can even get to whether death penalty should be option for each D; Apprendi applied in sentencing context, ltd to eligibility mitigating factors in this context
Death is different jurisprudence

17. EX POST FACTO

Main categories

· Calder v. Bull – can’t be prosecuted for certain crimes
· rule: 1) action that wasn’t illegal when crime committed; 2) felony if classified as misd when crime committed; 3) higher jail term if lower jail term max when crime committed; 4) diff amount or type E needed to convict that what it was when act committed

· Camell v. TX – 4th rule in Calder discussed
· Rogers v. TN – much more limited “judicial ex post facto” doctrine; if not the legis, but the court changes the law, then ex post facto doesn’t apply and due process applies
· rule: if judicial rule, at time of crime, was it foreseeable that rule might be retroactively abolished (gives courts right to reach whatever result they want to)

18. APPEALS

“Direct” appeal vs. “collateral” review (habeas corpus)

· no cons right to appeal, but every jdxn permits at least one appeal as matter of right; all others are “discretionary” appeals
Appellate IAC issues

· McKoy v. IA – failure to file any brief is Cronic violation
· Smith v. Robbins – omitted claim IAC; court decides whether lawyer deficient in filing brief by looking at what law was when brief filed; deficient if failed to include argument in light of law and facts in the record that would have probably gotten the case reversed (basically Strickland on appeal)
· Roe v. Ortega-Flores – trial lawyers have duty to consult about whether D wants to appeal, then trial lawyer only has duty to file one notice to appeal, and the rest may be same or different atty
· Jones v. Barnes – lawyer is not ineffective for failing to put what client wants, unless it would be ineffective under Smith v. Robbins
· Martinez v. CA Ct. App – no right to proceed pro se on appeal
Procedural default

· total waiver or at best limited “plain error” or “fundamental error” review on appeal
Harmless error

· Chapman v. CA – direct appeal; if there’s fed cons violation in trial it goes up on appeal; pros has burden to prove BRD that cons error didn’t affect or contribute to conviction of sentence
· Brecht – collateral review; on habeas claim if case has been deemed no violation, courts should apply Chapman; must show substantial and injurious effect on sentence or conviction
Retroactivity of new rules

· Teague v. Lane – SC says if you are pending, ok; if already final on direct appeal, you presumptively don’t get benefit of new rule
· exceptions: 1) if new rule places certain conduct beyond law, you get retroactivity (was a crime but isn’t anymore); 2) certain kinds of new rules that are bedrock due process rules that are crucial to reliable verdict

· Griffin v. KY (1987) – atty preserves Batson issue for appeal
· rule: if you are pending on trial and on direct appeal and you have the same issue, you automatically get the benefit of the rule; still have to show preserved and harmful error (if applicable)

Hurdles faced on collateral review
· today pretty much limited to judicial misconduct, IAC, and Brady/perjury claims or “record” claims where state court entirely misapplied established SC precedent and error clearly harmed D
· AEDPA of 1996 and its various statutory hurdles

