IBT Outline

I. Course Overview

A. Transnational Transactions

1. Sources of Law:

a. National = domestic laws of a nation

b. International = things between nations like treaties, wars, etc.

2. Transnational = the movement of property, money, and ideas across national borders.

a. The source of the law may be national or international, but their application is transnational.

3. Privatization = non-market economies sell state owned enterprises to the private sector, including foreign investors.

4. International Economic Institutions

a. United Nations (UN)

b. International Court of Justice (ICJ) = establishes norms of int. law

c. UN Conference on Trade and Development (UNCTAD) = promotes world trade and seeks multilateral trade agreements and the harmonization of trade and development policies.

d. UN Economic and Social Council = economic commissions have been created to promote sectoral development.

e. UN Commission on Transnational Corporations = has sought to establish int. norms for the conduct of multinational enterprises.

f. UN Industrial Development Organization (UNIDO) = provides advisory and technical aid to industries in low income countries.

g. International Monetary Fund (IMF) = would urge alterations in government policies where there is a severe balance of payments dislocations, and deals with exchange issues (world economic policeman / final source of loans)

h. World Bank =   lending agency

(1) International Center for Settlement of Investment Disputes (ICSID)= provides panels of experts for arbitration or conciliation

i. General Agreement on Trade and Tariffs (GATT) = created to address the issues of world tariff barriers, but turned its attention to non-tariff barriers like quotas,  “buy local” policies, labeling and packaging requiring.  It incorporated “Most favored nation treatment,” the policy that trade barrier reductions when adopted should apply to all trading members rather than only a single or few limited trading partners.

5. Lawyer skills needed 

a. research and learning

b. application of the law

1) structuring

2) documenting

3) negotiating

6. 4 “s” of the Course

a. Seductive = very interesting

b. Slippery = vocabulary is hard to deal with

c. Spread out course = broad in its subject matter

d. Schizophrenic = you have different areas like individual transactions, little pieces of law, EU, NAFTA, and WTO 

II. Export/Import

A.  Contract Basics  

1. Seller’s Worries in Transnational Sales:

a. Can he physically deliver the goods?

b. Will buyer pay in a good currency?

c. Will he be sued for breach?

2. Buyer’s Worries:

a. Delivery

b. Conformity

3. Convention on Contracts for the International Sale of Goods (CISG)
4. The international trading community has formulated 2 responses to these risks.

a. First, it has sought to assign the foreseeable risks of the transaction as clearly as possible in the Ks involved.  To do this it has developed a special language of commercial terms which are defined  in several publications of the International Chamber of Commerce, in INCOTERMS (International Rules for the Interpretation of Trade Terms)(1990) and Uniform Customs and Practice for Documentary Credits (1993).

b. 2nd, it has sought to avoid large and uncertain risks by creating devices which break them down into many small and measurable risks, like the documentary transaction.

(1) Sales K between buyer and seller

(2) LOC K between buyer’s bank and seller

(3) Bill of Lading K between seller and carrier 

5. How a Sale Works:

a. Buyer sends seller a letter requesting price information for each alternative.

b. Seller sends a Proforma Invoice telling the buyer the price for each and the form of payment.

c. Buyer send seller a Purchase Order repeating the price and other terms.

d. Buyer gets Letter of Credit:

(1) it is a promise by buyer’s bank  which runs directly to seller that Buyer’s bank will pay the sales K amount to seller, if seller produces the documents required by the sales K which evidence that seller has shipped the goods required by the sales K (i.e., a negotiable bill of lading).  If it is a confirmed letter of credit then that means that the seller’s bank also promises to pay if seller can produce the required documents.

e. Seller prepares to ship goods and does so.

(1) non-negotiable bill of lading = carrier promises to deliver the goods only to the person named as consignee in the bill of lading, or to a person named by a consignee.

(2) Negotiable bill of lading = carrier promises to deliver the goods only to the person who is in possession of the bill of lading, properly endorsed.  (LOC transaction requires this type).  You need possession of the bill of lading to get the goods.

f. Seller fills out the draft(negotiable instrument used to provide payment in most LOC transactions) to get paid.

(1) Drawer = seller

(2) Drawee = buyer’s bank

(3) Payee = seller

B. Terms of Sale

1. F.O.B. (See diagram)

a.  F.O.B. (free on board) in the US is used as a delivery term and means place of destination.

b. 3 types:

1) strict or classic FOB K (buyer nominates ship, seller places goods on board through K of carriage by sea for the account of buyer.  Seller receives bill of lading which normally shows him as cosignor and is to his order, and he transfers to buyer.  Insurance is arranged by the buyer.

2) FOB K with additional services (shipping and insurance arrangements done by seller for account of the buyer. Everything else the same)

3) FOB K buyer contracting with carrier (buyer contracts with carrier directly. Bill of lading goes directly to the buyer.

2. C.I.F (See diagram)

a. it is a K for the sale of goods to be performed by the delivery of documents (insurance policy, bill of lading and invoice)

b. if K does not possess this sale of documents character it will not be a CIF K even though the parties give it that name.

3. INCOTERMS

a. Free on Board (FOB)= means that the seller fulfills his obligation to deliver when goods have passed over the ship’s rails at the named port of shipment.  This means that buyer has to bear all costs and risks of loss of or damage to the goods from that point.

1) Seller’s Duties:

a) provide the goods and the commercial invoice in conformity with the K of sale

b) clear the goods for export at own expense such as obtain export license

c) deliver the goods on board the named vessel at the named port of shipment on the specified date. (seller bears risk of loss or damage to goods prior to delivery)

d) give notice to buyer that goods have been delivered on board

e) provide a clean on board receipt

f) pay loading costs according to the custom of the port if not included in the freight

g) Documents needed: (commercial invoice, customary clean receipt, export license)

2) Buyer’s Duties:

a) obtain import license

b) pay price

c) nominate carrier and K for the carriage and pay carrier

d) pay loading costs if included in the freight

e) pay unloading costs

f) bear risk of loss or damage after goods are aboard

b. Cost, Freight, Insurance (CIF) = means that the seller has the same obligations as in FOB, but he also has to procure marine insurance against the buyer’s risk of loss or damage to the goods during the carriage.

1) Seller’s Duties:

a) Deliver goods on board

b) K for the carriage and pay carrier

c) Provide export clearance

d) contract and pay for insurance (minimal coverage only)

e) pay loading costs

f) pay loading costs if included in the freight

g) furnish buyer with the invoice, a clean transport document(bill of lading) and a cargo insurance policy certificate.

h) Documents (commercial invoice, bill of lading, export license, insurance policy)

2) Buyer’s Duties:

a) pay the price

b) import license

c) receive the goods the port of destination

d) pay unloading costs if not included in the freight

C. Documentary Letters of Credits: Basics

1. the documents represent the goods, so the documents must be specified in the LOC and they must be the same as those required by the K for the sale of goods.

2. The documents must conform strictly to the LOC K (no room for the substantial performance doctrine here).

3. What laws Apply?

a. LOC’s are Ks, so in common law states like TC common law applies, but it involves Commerce so UCC Article 5 applies too.

(1) UCC says that the Advising Bank has no obligation other than to tell the truth.
(2) UCC says that the Confirming Bank is “directly obligated as if it were the issuer.” (this is stronger than a guarantee)
(3) 3 days to examine documents and notify parties (new UCC mirrors UCP)
b. The ICC ‘s Uniform Customs and Practice for Documentary Credits (UCP) is an alternative set of rules but it has not been enacted by a nation or state, however, it applies if parties stipulate that it applies in the K.

1) Article 13 of UCP(1993 revision) notes that banks “must examine all documents with reasonable care to ascertain that they appear on their face to be in accordance with the terms and conditions of the credit.”  If documents on their face appear to be inconsistent with one another they will be considered as not appearing to be in accordance with the terms and conditions of the LOC.

2) Banks have reasonable time not to exceed 7 days to examine documents and notify the parties of acceptance or rejection of documents.

3) The description of the goods in the commercial invoice must correspond with the description in the LOC.

4) Banks have no liability or responsibility for errors arising in the transmission of any telecommunication.

4. Players in the LOC:

a. Applicant /Account Party = buyer

b. Issuing Bank (issues in favor of the beneficiary) = buyer’s bank

c. Beneficiary = seller

d. Advising or Confirming Bank = seller’s bank


5. Independence Principle:

a. LOC banks do not deal in goods, they deal in documents.

b. Issuing bank is supposed to pay against the presentation of the documents whether or not the underlying transaction transpires.

c. You have to look at the documents on their face (no digging up of facts or truth)

d. Raynor Co. v. Hambro’s Bank (Issuing bank refuses to pay because terms on bill of lading were different than those specified in the LOC K.  The terms were different but they mean the same thing in the industry, but still  J for bank. )

Rule of Law:  A person who ships in reliance on a LOC must do so in exact compliance with its terms.

1) Bank not required to know industry customs.

2) Courts want the documents to represent the goods.

3) Classic example of independence principle.

6. Marine Midland Grace & Trust CO of NY v. Banco Del Pais (Issuing bank wants its money back that the beneficiary drew upon the draft.  There is conflict as to whether the rejection was made in a timely and reasonable manner, so summary judgment is denied.)

Rule of Law:  Where the documents accompanying a draft drawn under a LOC do not comply with letter’s terms, the issuing bank must notify the presenter within a reasonable time of the noncompliance.

7. Bankers Trust Co. v. State Bank of India (Issuing Bank paid confirming bank money under LOC, but then IB confers with it’s customer and then rejects the documents and now wants it’s money back.  J for CB because under UCP the issuing bank must make the determination of whether to reject or not soley based on the documents. It is not supposed to confer with it’s client.)

Rule of Law:  Reasonable time for a bank to accept or reject documentation evidencing shipments under a LOC does not include time to consult with its customers.

1) The UCP says that the IB and not the applicant must decide conformity.

D. Documentary LOC : Fraud Exception

1. The fraud exception was created by case law litigation, started by Cardozo in a dissenting opinion in the O’Meara Case in 1925.

2. Cardozo’s dissent was later used in majority opinion in the Sztejn Case in 1941 to allow an injunction to keep the IB from paying against the documents because of fraud in the underlying transaction.

3. Remember that the LOC is not the underlying transaction, it just facilitates it.

4. It prevents unjust hardship

5. UCC 5-109

a. Says that if the payee is an innocent 3rd party then the IB must pay.  If it is not innocent, then the IB may pay but Ct may enjoin.

b. Forged or fraudulent document or fraud in the transaction.

5.  UCP says nothing about fraud.

6. New revised Article 5 of the UCC

a. Adopted by 21 states

b. Calls for forgery or materially fraudulent by the beneficiary.

c. Allows the court to issue and injunction.  It tends to institutionalize injunctions, but at the same time it makes it harder to get them because court has to find that the applicant is more likely than not to succeed on its claim of fraud.

d. says the fraud must be material and must be found either in the documents or must have been committed by the beneficiary on the IB or applicant/buyer. (this requires you to look at the facts of the underlying transaction)

e. it increases the burden of proof to get an injunction. 

f. it allows the IB to dishonor and defend by proving fraud or forgery

7. United Bank LTD. v. Cambridge Sporting Goods (baseball glove case)(Ct of appeals placed burden on the applicant to prove that payee was not innocent 3rd party. However NY SUP CT reverses and says that the payee bears the burden of proving he is an innocent 3rd party)
Rule of Law:  A presenter of drafts drawn upon a LOC must prove that it took the drafts for value, in good faith, and w/o notice of any underlying fraud in the transaction.

1) Nothing in UCC Article 5 talks about shifting the burden.

2) This rule makes foreign firms feel insecure to get a LOC from a US bank.

8. United City Merchants v. Royal bank of Canada (Innocent beneficiary/seller sues CB to compel to pay.  English Ct says J for Seller) (different loading date case)

Rule of Law:  Where the seller presents to the Confirming Bank documents  drawn under a LOC which conform with the requirements of the LOC, the bank is obligated to pay, even though the documents contain misrepresentations of fact not known to the seller.

1) English Cts don’t look to the underlying transaction.

2) TX ct would say the Bill of lading is fraudulent, which is a separate ground for finding fraud, so beneficiary would lose.

E. Standby Letters of Credit

1. 3rd world governments often require a financial assurance that foreign firms which undertake to build a project will do so completely and in accordance with the terms of the K covering the project. (US banks are barred from issuing performance bonds)

a. The contractor (account party) contracts to have the IB issue and irrevocable LOC in favor of the 3rd world government (beneficiary) that payment will be made upon presentation of certain documents, or upon simple demand by the beneficiary. Or

b. Seller’s bank issues LOC and runs in favor of the buyer, and payable against a writing that the seller has not performed its promise.

c. The required documentation is a mere certification by the beneficiary that the contractor has failed to perform under the K, or perhaps has failed to return an advance payment, and the documents do not control goods and have no independent value of their own.

2. UCP applies if incorporated into the K.

3. Offshore Trading v. Citizens National Bank (Seller’s bank refuses to pay buyer on its LOC it had drafted in favor of the buyer because seller alleged fraud.  J for Buyer) (oil case)

Rule of Law:  LOC may be dishonored only when the documents are actually fraudulent, not asserted fraudulent by one party.

1) Issuers of LOC may honor drafts even if fraud allegations have been made w/o liability as long as they do so in good faith under the UCC.

4. American Bell Intern v. Islamic Republic of Iran (Bell/seller is seeking to enjoin it’s bank from paying Iran/buyer under LOC because Bell alleges fraud. J for Iran)

Rule of Law:  A party seeking to enjoin payment of a LOC must prove and not just make allegations that the draft was made with intent to defraud and that irreparable injury would be suffered.

5. Harris Corp v. National Iranian Radio and Television (Harris/seller seeks to enjoin it’s bank from paying NIRT/buyer under a LOC because of fraud by NIRT.  J for Harris)

Rule of Law:  Payments under a LOC will be enjoined when there is sufficient evidence that a party has submitted a fraudulent drafty and there is a substantial likelihood of irreparable injury.

6. 4 types of actions can arise out of fraud in the LOC transaction:

a. The applicant can sue to enjoin the IB from paying

b. The IB can refuse to pay and be sued by the beneficiary for wrongful dishonor

c. The IB can pay and then be sued by the applicant for wrongful payment

d. The IB can pay and then sue the beneficiary for fraud

e. The IB can pay and then charge the applicant’s account, and the applicant then sues the beneficiary

7. Suicide LOC means that payment is made upon simple demand.

F. Convention on the Sale of International Goods (CISG)
1. multilateral treaty ratified by 45 nations, including all 3 NAFTA nations.

2. Covers all international sales of goods (not services) between parties in the US and other signing countries, unless they expressly opt out of it.  

3. It supercedes Article 2 of UCC where applicable. 

4. It is a self-executing treaty, no additional legislation is required, and it covers only the formation of the K.

5. Article 1 makes the CISG applicable to Ks of sale of goods between parties whose principle place of business are in different States:

(a) when the States are Contracting States; or

(b) when the rules of private international law lead to the application of the law of a Contracting State.

6. The US says that if the nation is not a member, then it can’t expect to benefit from the treaty.  Therefore, the US opted out of the 2nd provision in Article 1. The US believed that the UCC was superior as a sales law to CISG.

7. Does not apply to sales of goods bought for personal, family, or household use, nor does it apply to sales of money, ships, vessels or aircraft, or electricity.

8. Deals with only the obligations of the seller and buyer and not concerned with the validity of K provisions.

9. No products liability on seller

10. You can say that CISG will not apply to the K as long as you are explicit in the K language.

11. It is user friendly to common law countries

G. Export Sales Representation and Distribution

1. the 2 most frequently used forms to distribute products abroad are (1) an independent sales representative and (2) an independent foreign distributor.

2. Remember that agency relationship may be regulated differently in other countries, sometimes blurring the distinction between the 2.

3. Sales Representative:

a. Does not take title to the goods and is paid in the form of salary or commission.

b. The risk that the buyer will not pay still lies with the US supplier and not the sales rep.

c. Usually does not have the power to bind the US supplier, but may be considered to have implied power to bind and can always be given express power to bind by the US supplier.

d. He obtains order for sales abroad and send those order to the US seller, thus there is no need for the sales rep. to store the goods in his nation.

e. It is more troublesome legally than using a foreign distributor.

4. Foreign Distributor

a. buys the US sellers products and then resells them through the foreign distributor’s network.

b. Title to the goods pass to the distributor, thus he bears the risk of nonpayment by the US seller or of not being able to resell them.

c. Must find storage prior to final sale and distribution

d. Does not have the power to bind the US supplier, because he is buying the goods for resale and not entering into K on behalf of the US seller.

e. Antitrust laws in some nations are enforced against distributors but not agents.

f. US seller relinquishes control over aspects like where the product may be resold and the price, whereas in agency the seller control the resale price unless controlled by the foreign government.

g. Distributor may appoint sub-distributors and the seller has no control.

5. Other Options:

a. Broker

1) puts potential buyer in touch with the seller. Receives fees for his services. Not an employee, so no power to bind.

b. Cosignee Agreeement

1) Seller ships goods to cosignee. Title does not pass to cosignee. If bankruptcy, goods withdrawn from cosignee.

H and I.  Exporting to the USA: WTO Considerations and US Customs

1. 4 Invisible Layers of Law:

a. 1st = WTO:

1) originally the US backed out of ITO so it never got off the ground.

2) What was left was the agreement GATT w/o and administrative body (financed by its member nations in proportion to their shares of world trade)

a) GATT was trying to move to a free trade in goods.

b) Countries took it seriously

3) GATT was either amended or you had the GATT Codes
a) GATT Codes bound only those who signed them

b) The Amendments bound all member nations

4) Originally GATT focused on the basics, but now the WTO concentrates on the more difficult areas.

5) The Uruguay Round lasted 8 years

a) Clinton ratified it through the fast track process

(1) Congress authorizes the President to negotiate and then he puts it on the table of Congress.  Congress can’t ament it ad each house can either vote yes or no.

6) Structure of WTO:

a) overseeing Ministerial Conference meets every 2 years

b) managerial General Council 

1) functions as a Dispute Settlement Body and a Trade Policy Review Body.

2) it guides 3 Special Councils (general guidance)

(a) Trade in Goods

(b) Trade-related Aspects of Intellectual Property Rights

(c) Trade in Services

c) multilateral and plurilateral agreements 

7) The “Concensus Rule” under GATT was troublesome, but now under WTO’s uruguay Round Understanding on Rules and procedures governing the Settlement of Disputes (DSU)  it is easier.

a) Under GATT for an arbitration award to be enforceable it had to have the consensus of all parties, thus the losing nation could unilaterally veto enforcement.

b) Under WTO the award is enforceable unless there is consensus against the award, and the punishment for refusal to obey is withdrawal of benefits (self-help)

8) Most of the WTO things are technically not treaties, they are specially authorized executive agreements.  They are not self-executing.

9) US national law says it is controlling of international law.

10) WTO says any member can leave upon 6 months notice.

b. 2nd = Free Trade Agreements

1) Israel, Canada, NAFTA

c. 3rd = US Customs Law

1) Classification = tells you how your widget is legally defined under the tariffs schedule.

2) Appraisement = tell you the value of the good.

3) Liquidation = with respect to your widget they are agreeing with you classification and appraisement.

4) Authorization for delivery = you can bring it in

5) Entry:

a) For consumption = part of US flow of goods

b) Deferred-Duty basis = I just want to keep it here and store it, but not use it.

6) Most countries use tariff classification system like the Harmonized Tariff Schedule of US (1994), based on the Brussels nomenclature.   (this is not a treaty)

7) Most nations come in to the US under a Most favored nation rate

8) How do you value a product vis a vis intellectual property?

a) Transaction value = you separate the intellectual property part of the product from the other part of the product.

9) In principle / theory, WTO members give each other MFN status.

10) Duties imposed depends on the value assigned which is set by appraisal.

11) Rate of duty depends on the classification of the imported goods.

12) Documents required are entry form, commercial invoice, patent list, and bill of lading.

d. 4th = US International Law:

1) Do you want to be taxed in source country or US?

a) With Tax treaties the concept is permanent establishment (exporters want to avoid this)

b) If you only look at the IRS code then it says foreigners are taxed if they are effectively connected with a conduct of a trade or business within the US.

2) Antitrust law:

a) we started it and we enforce it vigorously, and it is applied to intrastate, interstate, and international commerce in and out of US.

3) Federalism = costs are different from state to state, thus the US is a nation of 51 different markets.

J. Exporting to the US: Buy American Act Requirements

1. In 1933 the US implemented the Buy American Act as a result of the unprecedented unemployment in the nation.  It was a massive program of public works to stimulate the economy.  A distinction was made between foreign and domestic products and favored American labor and manufacturing to the greatest extent possible.  There was a fear that low labor costs in Europe would enable European firms to underbid Americans for the projects.

2. US accepted GATT’s Procurement Code through the implementation of the Trade Agreements Act of 1979.

a) Calls for MFN status to member’s goods.

b) Exceptions : national security and to protect public morals, order, safety, human, animal or plant life, or IP.

c) Applied to government entities (specified ones) but not to state or city ones.

d) US passed law authorizing President to waive BAA for those countries who signed it.

e) President had to report to Congress (there must be reciprocity)

3. The Omnibus Trade and Competitiveness Act of 1988 amended the Buy American Act and the trade Agreements Act in ways which are intended to reduce the degree to which the US waives its procurement preferences. (see below)

4. US accepted the WTO’s Procurement Code in 1994.

a) worked out before WTO came into effect

b) much broader than GATT Code

c) applies to procurement by any contractual means

d) it applies to services

e) includes construction projects

f) thresholds still pretty high, but still it opened things up

g) ties in the DSU

h) it is a plurilateral, so only binds signing members (36 so far)

i) lots of exceptions

5. Canada, Mexico, and the US have agreed upon special procurement rules.

a) US –Canada FTA opens government procurement to US and Canada suppliers on contracts as small as $25,000, as long as the goods provided have 50% US and Canadian content. (exception to the GATT procurement)  

b) NAFTA thresholds are $50,000 for goods and services provided to federal agencies and $250,000 for government-owned enterprises (notably PEMEX) and $8 million for construction services.

c) Only goods and services included in the Annex are open, but not construction services.

6. BUY AMERICAN ACT

a. Reasons for it = national security and protectionism

b. KSB technical Sales Corp v. North Jersey District Water Supply Commission of NJ (NJ Buy American law required governmental entities to purchase goods and services strictly from Americans is challenged as violating GATT.  J for NJ)

Rule of Law:  A state requirement that governmental units purchase supplies from American businesses does not violate the GATT.

1) PART II, Article 3, Paragraph 4 of GATT prohibits such laws, but it provides an exception: procurement by a governmental agency of a product, purchased for governmental purposes and not for commercial resale or for production of consumer goods is permitted.

c. The Buy American Act requires federal agencies to treat a domestic bid as unreasonable or inconsistent with the public interest when it exceeds a foreign bid by more than 6% (customs duties included) or 10% (customs duties and specified costs excluded).

1) Exceptions exist for national interest, certain small business purchases, domestic suppliers operating in areas of substantial unemployment(12%), and demonstrated national security needs.

d. Dept. of Defense has its own Buy American rules which normally provides for a 50% price preference (customs duties excluded) or a 6 or 12% preference (customs duties included), whichever is more protective to domestic suppliers.

1) Self-Powered Lighting v. US (the US army contracted with a british company for materials and so the US company sues saying this violates the Buy American Act.  J for Army)

Rule of Law:  Under the BAA if a department head determines that it would be inconsistent with the public interest to “BUY AMERICAN” or if the cost is unreasonable it may purchase material from non-American suppliers.

e. Allis-Chalmers Corp., Hydroturbine Division v. Friedkin ( Dept. of Labor used 12% price deferential to a Japanese bid, but only to the cost of foreign goods and services rather than the whole K. American company sues saying Dept of Labor K with Japanese company for the construction of the dam violated BAA.   J for Dept of Labor)

Rule of Law:  When considering a foreign K bid, the government does not need apply the Buy American Act price surcharges to the cost of any US goods and services included in the bid.

7. 1988 BAA (Amendment)
a. Compliance with the Agreement: President must make a report identifying any parties to the Procurement Agreement not in compliance with its requirements.  The US Trade Rep is then to begin consultations to solve the problem. (60 days)  The US Trade Rep. must take it to arbitration and if still no compliance then the country gets “not in good standing” status, and this allows the US to impose a sanction of totally banning US government procurement from suppliers of that country.  However, President has to look at public interest in deciding sanctions and he can also impose equivalent sanctions.

1) Opening nonmembers’ procurement markets:  imposes sanctions against states favoring domestic suppliers over US suppliers based solely on the nationality of the product.


2) Defining Discrimination:  president must make annual report on the extent to which foreign nations discriminate against US products or services in making government procurements.  He then identifies countries engaging in a significant and persistent pattern or practice of discrimination against US products or services.

3) Types of Access: (3 Tiers)

a) Open Access: supplies treated like its American. Available to nations under good standing to UN Procurement Agreement, and NAFTA nations. (freely in competition with US goods)

b) Price Discrimination:  6% handicap.  Covers noncovered procurement for member nations. (spelled out in the price percentage differentials)

c) Exclusion : includes nations not in good standing and those that discriminate against the US, but agency head can make an exception.

b. For goods it is the origin of the goods and not the nationality of the supplier that you look at.

c. For services there is a defintion of what is a foreign supplier.

d. If contractor does not comply with the statute he gets banned for 3 years.

8. State BAA

a. 30 states have them, but not TX

K. Exporting to the US: Countervailing Duties

1. invented by the US about 100 years ago

2. deals with subsidies of foreign products by the foreign government or otherwise which artificially lowers the sales price (subsidies can upset market forces and inflict serious injury to competing overseas markets)

3. History:

a) 1897 Act = general and very broad (did not require injury)

b) 1947 GATT = threw in the concept of “material injury test”. US got grandfathered out of Article 6 of GATT because it had its own law on the books.

c) GATT Subsidies Code 1979 = have to show injury, excused developing countries, put in an enforcement mechanism, talked about what subsidies are acceptable, but did not define the word subsidy.

d) US 1979 Act =  passed to conform with GATT Code (must show injury)

e) WTO 1994 Agreement on Subsidies and Countervailing Measures =broadens the GATT code, defines the word subsidy, adds DSU enforcement mechanism, prohibits export subsidies or import substitution subsidies, must show: (1) financial contribution  from a government entity or income or price support (2) the subsidy must confer a benefit and (3) subsidy must be specific.

4. Administrative and Judicial Procedure in CVD Cases:

a) Involves 3 different governmental bodies:

1) International Trade Administration (ITA) 

(a) administrative agency is part of Commerce Dept.

(b) is to foster, promote, and develop world trade

(c) gives out export / import info.

(d) Decides whether there are subsidies in CVD cases

2) International Trade Commission (ITC)
(a) independent bipartisan agency

(b) prepares reports pertaining to international economics and foreign trade for all

(c) conducts investigations about the commercial and international trade policies of the US

(d) determines if there is domestic industry injury in CVD cases

3) Court of International Trade (CIT)
(a) is part of judicial branch

(b) has judx over CVD cases

(c) Appeals made to Ct of Appeals for the federal Circuit

(d) Appeals from here go to US SUP CT

b) Process (for both CV and AD)

1) interested party petitions

2) ITA determines petition is adequate

3) ITC make preliminary injury determination

4) ITA makes preliminary subsidy determination (triggers security) (reasonable basis)

5) ITA makes final subsidy determination

6) ITC makes final injury determination

7) Secretary of Commerce issues CVD order

8) Appeal to CIT (NAFTA nations have option of substituting arbitration here)

9) Appeal to CT APPS

10) Appeal to US SUP CT 

5. Under US CD law 2 conditions must be met (Sect 1671):

a) Sec. of Commerce must determine that a nation is providing a subsidy to its exporters.

b) ITC must determine that imports benefiting from the subsidy injure, threaten to injure, or retard the establishment of a domestic industry. (same language as GATT Subsidies Code)

c) If both conditions met, then a duty equal to the net subsidy shall be imposed upon the imports.

d) Domestic subsidies are subject to a CD if the subsidy is provided to a specific enterprise or industry, even if not linked to export.

6. 1994 SCM’s  Traffic Light Subsidies Categories:

a) Red Light (prohibited subsidies)

1) actionable in a multilateral proceeding before the WTO, regardless of injury

2) 2 types: (a) subsidies contingent  upon export performance and (b) subsidies contingent upon the use of domestic goods over imported goods.

3) WTO proceedings:

(a) If member nation believes these subsidies are being used it can request a consultation with the subsidizing country

(b) Either country can ask WTO’s DSB for establishment of a panel

(c) IF DSB finds a prohibited subsidy and subsidizing country refuses to stop, then DSB can authorize the complaining country to take appropriate CD measures.

b) Yellow light

1) permissible but actionable if they cause adverse effects to the interests of another country

2) 3 types of adverse effects:

(a) injury to domestic industry

(b) nullification or impairment of benefits accruing to member countries under GATT 1994

(c) serious prejudice to the interests of another member country

3)  WTO proceedings are the same as red light subsidies

c) Green Light 

1)  non-actionable

2) 3 types:

a) research and development subsidies (not more than 75 % of industrial research cost)

b) regional subsidies as long as not specific with in the assisted region

c) environmental subsidies (one time non-recurring measure)

3) WTO proceeding

a) country must notify the Committee of its plan to implement one of these types

b) if notice is give, then complaining country can’t challenge through a WTO panel, but must stay within the Committee.

L. Exporting to the US: Anti-Dumping Duties (Tariffs Act of 1930)

1. History:

a) 1916 US Revenue Act (must show injury)

b) 1947 GATT (defines anti-dumping as exporting products at less than their normal domestic value.) (also must show material injury) (permits anti-dumping measures but does not condemn it since it is the act of a private actor and not a government)

c) 1967 GATT  Antidumping Code (Congress got mad at Johnson for signing it) (talks about normal value but same as fair value under US law)

d) 1979 GATT Code (Carter got authority from Congress to sign it)

e) 1994 WTO Antidumping Code (multilateral agreement) (have to prove dumping and injury) (DSU kicks in if there is dispute)

1) Standing to Complain Agreement (Nation v. Product) = substantial group by or on behalf of domestic production is needed in the proceedings (25% of domestic production)

2) If de minimus then you stop dumping investigation

3) Antidumping duties stop after 5 years (sunset)

f) US 1994 Uruguay Round Agreements Act (changed US law in agreement with WTO Anti-Dumping Code)

1) requires material injury, threat of injury to major portion of national industry, or material retardation of the establishment of a domestic industry

2. Basic Elements of Anti-Dumping Case

a) dumping, injury, procedure to follow

3. Definitions:

a) Dumping is selling an exported product at less than its fair value

b) Export price is compared to normal value (same as fair value) of the goods (the standard price in the exporting nation’s domestic market)

4. The Process( is the same as for Countervailing Duties)

1) the amount of the additional duty is equal to the difference between the normal value and the export price.

2) Dept of Commerce determines if there has been a sale at less than fair value and ITC determines whether such sales have caused or threaten to cause material injury to a domestic industry. (NAFTA nations can skip appeals and go to arbitration)

5. Remedy:

1) By US law, WTO, and GATT, the US may impose anti-dumping duties to equalize the price of what is being exported to the US at lower than FMV.  Party may impose on any dumped product an anti-dumping duty not greater than the margin of dumping in respect to such product.

6. Countertop Microwave Ovens From Japan (Japanese seller was selling microwaves at lower price than its domestic price. J for US)

7. Rhone Poulnec v. US (ITC made determination that French produced chemical was threatening a US industry so exporter appeals. J for US)

Rule of Law:  “Threat” of injury is evaluated by employing economic indicators of injury in connection with the guidelines formulated by Congress to determine present material injury

1) In determining whether material injury has occurred US law requires the ITC to consider import volumes, the effects of the imports on prices in the US for like products, and the impact of imports of such merchandise on domestic producers of like products.

M. Exporting to US : Escape Clause
1. GATT Safeguards Agreement

a) permits safeguard action to protect specific industry from an unforeseen increase of imports of any product which is causing, or likely to cause, serious injury to the industry.

b) Before action is taken you have to give notice.

2. US Trade Act of 1974

a) The standard for use of the escape clause mechanism requires that the imports be a “substantial cause of serious injury, or the threat thereof” to an existing domestic industry.

b) Allows 2 types of relief:

1) Presidential relief designed to protect the domestic producers of like or directly competitive goods 

2) Adjustment assistance to workers, firms and communities displaced economically by the increased import competition.

c) Section 201 (as amended in 1988)

1) to determine serious injury, the ITC is required to take into account all economic factors which it considers relevant

2) madates that a dual test be employed when analyzing substantial cause (the ITC must find the cause to be an important one, and that imports be not less important than any other cause)

3) says that the President shall take all appropriate and feasible action within his power which the President determines will facilitate efforts by the domestic industry to make a positive adjustment to import competition and provide greater economic and social benefits than costs. (Pres has wider spectrum of import and non-import related actions to employ)

4) procedure = investigation by ITC, recommendation for action, discretionary enforcement power to the President, President reports to Congress the same day it decides to do something.  If the President acts outside the scope of the ITC’s recommendations, then Congress can take action in both Houses to overrule the Pres.

5) It’s a self-help provision but not used.

3. WTO Safeguard Agreement (same as US Trade Act of 1974)

N. Exporting From the US: Direct Controls

1. Export Administration Act (none now)

a. purposes:

1) protection of domestic economy

(a) preventing shortage of necessary production materials

(b) balance of payments

2) National security and foreign policy of the federal government

(a) export of military technology

3) achieve political objectives

(a) express disapproval of the actions of a foreign government

b. Country Groups:

1) For export control purposes, countries are divided up into groups depending on their adversariness to the US.

2. Commodity restrictions:

a. restricts certain commodities and lists them under subject groups in the Commerce Control List.

b. Licensing requirements will depend on the commodity and the country group for which the commodity is destined.

3. Types of Licenses (old way):

a. Validated is the basic license

1) requires individual application for each CCL export

2) full disclosure of the type of commodity

3) country of destination

4) consignees

5) extremely time consuming

6) Act as deterrent for US exporters of control commodities

b. General

1) no requirement of formal application for review

2) available if a validated license is not required

c. Special

1) for unique situations

2) allows for streamlining usual validated license process in certain circumstances.

4. Export Administrative Regulations (1996)

a. will replace the system with a comprehensive license and CCL will be revised to allow an exporter to determine licensing requirements by a country-product matrix.

b. Have tighter time limits

c. More user friendly

O. Exporting from US : Indirect Controls

1. Fruehauf Corp v. Massardy (US parent company ordered by the US Treasury Department to suspend execution of a van sale K ( vans were ultimately to go to China) between its controlled French Company and their customer because sale would violate US Transaction Control Regulations. French Company sues US parent company to keep it from stopping the K. J for French company)

Rule of Law:  Where a breach of K ordered by a controlling company would ruin the financial equilibrium of the company controlled, the interests of the controlled company must be taken into account rather than the personal interests of the majority shareholder.

2. Export Administration Regulations

1) purport to control rigorously the destiny of US origin end products and components once they have been exported from US territory and also to regulate the export or re-export of certain foreign produced direct products of  US technical data, and even commodities which are produced abroad by a plant or major component thereof which is a direct product of US technical data.

2) Example of the US’s attempt to control the activities of foreign persons outside the US.

3) Examples of  Regulations:

a) Prohibited Exports and Reexports

1) says you need to get permission in order to reexport commodity exported from the US. (supposed to apply to all persons, not just US citizens, but this is stretching things)

4) Examples of Indirect extra-territoriality:

a) pressuring of the US parent company by the US government to compel its foreign subsidiaries to follow voluntarily the US rules.

b) The applicability of of the US laws to officers and directors of foreign subsidiaries who are US citizens.

5) Consequences of US policy on extra-territoriality

a) foreign legislation to keep American subsidiaries from following US directives

b) make it more difficult for US companies to acquire foreign companies

c) nationalizing private industries

d) little support for US owned foreign subsidiaries by the host nation

e) discriminate in favor of locally owned companies

6) Structuring the setup to Avoid problems

a) Make it a branch of the US company so it is under US law

b) Have all non-local directors

c) Make all license agreements subject to US law

d) Add provisions that technical sales will be handled by the parent company.

7) 1988 Omnibus Trade and Competitiveness Act

a. 2 principal interests:

1) expand foreign markets for domestic producers

2) protect national security interests

b. exempts from US control foreign made goods which contain US component goods or technology and the value of the controlled US content is 25% or less of the value of the foreign made good, and a fairly low level of technology is used.

III. Intellectual Property Transactions

A. Intellectual Property Basics; TRIPs

1. The holder of a patent, copyright, or trademark in one country first acquires the legally protected right to the same in another country.  The holder than licenses that right, usually for a fee known as a royalty, to a person in the other country.

2. Patents:

a) In US the US Patent Office grants patents for 20 years (1st to invent, not the 1st to file).

1) patent infringement can result in injunctive and damages relief in US courts

2) Exclusion orders are also available against foreign-made patent infringing goods.

b) 2 types of patent systems

1) registration = don’t look into the patentability of the invention.

2) examination = must be novel, useful and nonobvious

c) International Recognition of Patents:

a) Treaties:

1) 1970 Patent Cooperation Treaty

(a) 40 members

(b) designed to achieve greater uniformity and less cost in the international patent filing process and in the examination of prior art.

(c) Instead of filing patent applications in each nation, filings under the PCT are done in selected countries.

2) 1883 Convention of the Union of Paris

(a) over 85 members

(b) remains the basic international agreement dealing with treatment of foreigners under national patent laws.

3. Trademarks

a) In the US trademarks are protected at common law and by state and federal registrations.

b) Injunctions, damages, and seizure of goods by customs officials may follow infringement in the US

c) Trademark Counterfeiting Act of 1984

1) provides for criminal offenses and private treble damages

d) may be renewed continuously

e) International recognition of trademarks

1) Paris Convention

2) 1957 Arrangement of Nice Concerning the International Classification of Goods and Services

3) 1973 trademark registration treaty

4. The Protection of Copyrights

a) Berne and Universal Copyright Conventions

b) US Copyright Act of 1976

c) Marketing of copyrights done through agency clearinghouses

d) International Recognition of Copyrights

1) Universal Copyright Convention of 1952

(a) excuses foreigners from registration requirements provided notice of a claim of copyright is adequately given.

5. The GATT and IP (TRIPs)

a) requires national and MFN status

b) Copyrights

1) protection for computer industry, motion picture and sound recording protection for 50 years, and general obligation to comply with Berne Convention

c) Patents

1) Paris Convention prevails, pharmaceuticals and agricultural chemicals, 20 year patent.

d) trademarks

1) service marks become registrable, internationally prominent marks receive enhanced protection, linking of local marks with foreign trademarks is prohibited, compulsory licensing is banned.

e) Infringement and Anticounterfeiting remedies are included for both domestic and international trade protection.

6. WTO (TRIPs) = Requires each nation to standardize its IP laws, requires members to enforce, at their borders,  procedures to prevent the importation of counterfeit goods and DSU process available

B. Section 301, Super 301, and Special 301 (self-help mechanisms for nation v. nation)

1. Background of Section 301 of the Trade Act of 1974:

a) authorizes and in some cases mandates unilateral US retaliation if another nation is in “breach of a trade agreement , engaging in unjustifiable, unreasonable or discriminatory conduct and burdens or restricts US commerce.”

1) mandatory for 1st 2, and discretionary for last 2.

b) Amended in 1988 Omnibus Trade and Competitiveness Act (Super 301) which required the US trade rep. to initiate Section 301 proceedings against “priority practices” in “priority countries” identified by the Trade rep. annually in reports to Congress as most significant to US exports.

c) In 1994 President Clinton revived Super 301 by executive order

2. Details of Section 301:

a) permanent statute of general scope (no particular time frame)

b) can be triggered privately or by  ITC

c) US trade rep. investigates countries, tries to negotiate and if not then recommends to Pres. to retaliate (broad powers to retaliate)

d) president can veto the retaliation

e) retaliation includes suspension or withdrawal of benefits under trade agreements, or impose duties or other import restrictions

3. Super 301 (1989-1990)

a) temporary statute  that is also general in scope

b) investigation and retaliation power is now in the hands of the Trade Rep and not the President

c) 1 year annual review by Trade  Rep. to Congress identifying countries doing bad things to us

d) “Priority Watch” list

e) did not focus on IP specifically, but broad enough to cover it

4. Special 301

a) created in 1988 Trade Act

b) permanent and specific

c) intended to focus on IP subjects

d) includes annual list like in Super 301 (priority list of nations who deny protection of US IP) (1st list came out in 1988 = China on of them)

C. Section 337 (person to nation)

1. started in 1922 (did not focus on IP)

2. As amended, it is a major vehicle to combat IP

3. Always easier to hit imports to US than domestic products abroad infringing US goods.

4. 1998 Amendments:

a) Originally you had to show substantial injury to domestic industry in every case, but Congress did not like this so in 1988 Amendment it eliminated the harms requirement in the case of imports that infringe on US IP.

b) Eliminated the requirement of proving that that the complainant constituted or was part of an efficiently and economically operated domestic industry. (now just have to prove you are a domestic industry)

c) Changed time limit of deciding whether to grant temporary relief to 90 days after investigation starts

5. Can be triggered by private complaint or ITC on its own

6. Can be brought against imports that are unlawful:

a) imports that involves an infringed US property right / patent

b) non IP import that injures an established US industry 

7. Remedies:

a) exclusion orders, seize and desist orders, monetary penalties, 

b) can bring action in rem and go after the goods themselves.

8. In RE Certain Personal Computers and Components Thereof (ITC determined that Asian computers infringed on Apple computers so it ordered a general exclusion order)

D. Counterfeit Goods.

1. We got trademark law from England

2. Some developing countries either encourage piracy or do nothing against it.

3. Unlicensed manufacturers of goods (pirates) pay no royalties.

4. The Tariff Act of 1930 (current section 1526) makes it unlawful to import unlicensed trademark goods. (seizure of goods by US customs is allowed)

5. The Copyright Act of 1976 makes it unlawful to import unlicensed copyrighted goods.  (seizure of goods allowed)

a) Importation of Romless computers not barred by Copyright Act.

6. A counterfeit trademark is identified as a mark which is identical or substantially identical to the registered trademark and used w/o permission of the owner.

7. Country of Origin Marking Act (1913)

a) requires marking foreign imports with country of origin

8. Trademark Counterfeiting Act (1984)

a)  defines trafficking as moving or selling

9. The Trademark Act of 1946 is commonly known as the Lanham Act.
a) deals with false description of origin

b) Foreign trade zones are within its judx.

c) Boshei Enterprises Co., USA v. Porteous Fastener Co (nuts and screws case)(US importer says its competitor violated the Trademark Act of 1946 by relabeling its imported products and failing to include on the label the true country of origin.  J for US company)

Rule of Law:  Any person who shall affix, apply, or annex , or use in connection with any goods, or any container or containers for goods, a false designation of origin, shall be liable to a civil action.

c)  A.T. Cross Company v. Sunil trading Corporation (  Cross sues Sunil for trademark infringement because Sunil relabeled imported pens to disguise true country of origin. J for Cross)

Rule of Law:  In creating a foreign trade zone, Congress did not intend to exclude the jurisdictional reach of the Lanham Act from the zone.

10. Conventional Remedies (not all that practical though)

a) Origin

1) failure to show Country of Origin = exclusion

2) False designation = exclusion, damages

b) Trademark (under Lanham Act)

1) if import is infringement = damages, injunction

2) if import if copy or simulates = exclusion

3) trafficking = criminal penalties

c) Copyright

1) infringement = exclusion, damages, injunction

2) willful infringement = criminal penalties

d) False Labels


1)  trafficking = criminal penalties

E. Gray Market Goods

1. Definition:

a) Gray market good = a foreign-manufactured good bearing a valid US trademark that is imported without the consent of the trademark owner.


1) only have store warranty and not manufacturer’s warranty

b) Parallel imports = Diverted goods sold in competition with authorized imports

2. Types:

a) US manufacturer can authorize its subsidiaries or licensees to manufacture its trademarked goods. A 3rd party would then purchase these goods in a foreign country and resell them in the US.

b) An independent importer could purchase a foreign manufacturer’s products and divert them to the US in competition with the US firm who bought the trademarks rights from the foreign manufacturer..

3. Benefits of Gray market goods:

a) trademark owners profit from parallel importers buying their goods

b) good to US economy because competition increases market efficiency and promotes US government interest in free trade

c) Cheaper goods for the consumer

4. Gray Market Goods are purchased at Lower Costs than authorized goods:

a) fluctuations in international currency markets

b) different cost conditions

c) cost incurred for public relations only paid by manufacturer

d) Not rewarding U.S. manufacturer for effort and money invested in developing, marketing, licensing, etc. TM product. Gives foreign Co. free ride on U.S. Cos. dime.

5. Problems with Gray Market Goods:

a) potentially harmful because not necessarily identical to authorized imports and may not meet US technical requirements or safety standards

b) no manufacturer warranty

c) consumer dissatisfaction with the goods may harm the reputation of the manufacturer and not the importer.

6. A Bourjois & Co v. Katzel – US firm assigned U.S. trade market rts for French cosmetics as part of sale of American business interests of the French producer.  Asignee successfully obtain infringement relief against Katzel, a direct importer of the French product in NY.  SCOTUS granted U.S. firm injunctive relief. SCOTUS revd circ. Ct. holding that would have allowed “genuine goods” to ender U.S. market in competition w/ established sources of those goods.

Rule of Law:  Customs can exclude genuine goods from entering U.S. market in competition w/ U.S. Co. who has exclusive  TM rts (established source) in the U.S. market.

parallel importation of genuine goods was not trademark infringement.

a) Holme’s decision in this case began modern movement from universality (TM rep manufacturer as maker around the world) to territoriality (TM only means seller has right to sell w/ in designated territory).

b) Made decision based on ownership rts and public good will--

7. USC §1526 - Congress regulated after Katzel. (first 526 of 1930 TM Act, but customes made common ownership and Authorization (if auth to use TM abroad then let in U.S. market) exception.
Rule of Law
a) Unauthorized importation - prohibits importation of foreign merchandise bearing a US trademark without the express consent of the US trademark owner. Does it have to manufactured abroad???
b) Goods are subject to seizure (trademark must have been recorded with Customs to be seized). Persons dealing in such imports can be enjoined, req to export goods, destroy them or obliterate TM, and pay damages.

8. K Mart v. Cartier, Inc.  (

Rule of Law:  Section 526 of the Tariff Act prohibits importation of gray market goods that an independent foreign manufacturer produces under license from an American Trademark owner.

a) US SUP CT says common control exception okay, but authorized use exception not good. (exceptions 1st recognized by US Customs Service)

1) Common control exception = when the foreign and domestic trademark owners are the same or affiliated.

2) Authorized use exception = Foreign goods made under license from a US trademark owner

5. Osawa & CO. v. B & H Photo (importer imports cameras bearing Mamiya marks to the US w/o authorization from Osawa, holder of the Mamiya trademark here in the US.  Osawa sues to enjoin. J for Osawa)

Rule of Law:  A trademark’s legal function is to symbolize the domestic goodwill of the domestic markholder so that the consuming public may consistently rely on the domestic reputation of the owner of the mark, who may be confident that his goodwill and reputation will not be injured through  the use of the mark by others in domestic commerce.


6. Trademark Counterfeiting Act of 1984 excludes gray market goods from its coverage.

F. Licensing

1. owner of trademark grants license to foreign firm to manufacture, develop, assemble, sell and deliver the trademarked goods.

2. Licensee pays the licensor royalties (type of fee for the use of the trademark)

3. You want to include an arbitration clause in the K

4. You may want to put a force majeure clause

5. Two products test = when licensor conditions the license upon the purchase of another 2nd product.

G. Franchising

1. transnational franchising is a form of transnational licensing

2. Direct franchising = whereby the franchisor franchises individual outlets from the home country to the target country.

a) operates better with proxmate countries with similar societies and legal systems

3. Master or Area Franchising = whereby the franchisor gives the franchisee a specific area (usually a particular country or a significant part of it) to exploit with the right usually to sub-franchise.

4. Consider legal implications

5. Always remember that: He who drafts the franchise agreement control the agreement

IV. Transnational Investment

A. Investment from the US: Structures

1. Goals:  limit liability and get the best tax treatment

2. 3 functions for lawyers when dealing with Foreign Investment:

a) structuring the deal

b) negotiating (this is the key function)

c) documenting the deal

3. Types of Structures: 

a) Direct Foreign Branch in foreign country:

1) simple to do

2) bad because it exposes the US parent corporation to all the liabilities of operating in a foreign country.

3) All the money the branch makes is taxed to the home corporation.

b) Indirect Foreign Branch:

1) US corporation sets up a US subsidiary and have the subsidiary set up the foreign branch.

2) A lot of oil companies do this to protect the parent company from the foreign liabilities.

c) Direct Foreign Subsidiary

1) US corp fills all the requirements

2) Not unusual (outside the oil industry most want this character)

3) You only get dividends and not profits so consider the tax consequences therefrom.

d) Indirect Foreign Subsidiary

1) US corp forms a US subsidiary and then the subsidiary forms a foreign subsidiary

2) Insulates parent corporation better from foreign liability

e) At times local law may not allow wholly owned subsidiaries---so have some qualified shareholders whose presence is for technical assistance and define their rights to avoid problems.

f) In Mexico you have to incorporate a company, but for avoidance of double taxation reasons, the US wants to make it look like a partnership.  Therefore, we create 2 foreign subsidiaries to form a partnership (Sociedad de responsabilidad Limitada)

g) 51/49 Joint Venture = US investor is allowed to buy only 49% of ownership in target company and local investors own the other 51%.

h) Strategic Alliance

a) each investor acquires a small interest in the other corporation. Then you enter into all sorts of agreeements to help each other maximize each other’s profits like licensing agreements, exchange of personnel, etc.)

4. Phantom Stock = very carefully enforceable K. It says we want you to run the plant, but we want to keep all the stock.  It gives a person the economic value of being a shareholder without using shares.)

5. Tax Haven Subsidiary: a corporation formed under the law of a judx. that does not tax.  You are paying 0 tax on your operating income. 

B. Investment from the US:  Protection

1. The Institute for Transnational Arbitration issues a scoreboard of adherence to transnational arbitration treaties by most countries in the world.  It comes out 4 times a year.

2. Types of Protections
a) 3 Worldwide Treaties:

1) UN NY Arbitration Convention of 1958 (makes arbitration enforceable)

2) Convention on the Settlement of Investment Disputes (ICSID)(1965)

a) started by the World Bank

b) host government must arbitrate at the demand of a foreign investor

c) 126 countries signed it

d) if non-signing members consent to it then arbitration is allowed

3) Convention Establishing the Multilateral Investment Guarantee Agency of 1985. (MIGA)
a) started by World Bank

b) issues guarantees against development risks in developing countries

c) 127 countries

b) Other Sources of Protection:

1) US Bilateral Investment  Treaties (USBIT)
a) US recognizes nations through FCN agreements

b) Nafta is an investment treaty

2) Agreement supporting programs of US overseas Private Investment Corporation (OPIC)
a) not a treaty but an executive agreement

b) socialized insurance company to guarantee foreign investment

3) Arbitration Agreements

a) says that foreign nations will enforce agreement to arbitrate

b) makes the awards enforceable

c) NAFTA is an arbitration agreement (4 types)

(1) 1st = Article 20-22 = we will have laws that encourage arbitration (private person to private person arbitration)

(2) 2nd and 3rd = Person to Nation arbitration


(1) Arbitration that protects transnational arbitration

(3) 4th = Nation to nation arbitration

C. Investment into the US: Exon-Florio Act

1. passed as part of the Omnibus Trade and Competitiveness Act of 1988

2. Committee on Foreign Investment in the US (CFIUS) is an interagency, interdepartmental group that investigates inward foreign investment and recommends policy.  (Is President’s designee)

3. Problems that Act gives to foreign investors:

a) Exon-Floria issues may arise anytime throughout the investment process

b) The Act does not define national security

(1) (CFIUS) has defined it on a case by case basis

(2) Act does give a list of factors to consider like proliferation of weapons of mass destruction

4. Scope of the Act:

a) Authorizes the President or his designee to investigate the national security impact of “mergers, acquisitions, and takeovers” by or with foreign persons that could result in control by foreign persons.

(1) grants the President the authority, free of review, to investigate and suspend or prohibit transactions leading to control of American firms by foreign persons based on national security reasons.

5. Issues:

a)  foreign control and national security

6. Process:

a) CFIUS is notified by complaining party

b) Has 30 days to decide if it will investigate

c) Has 45 to investigate and make recommendation to President

d) Pres has 15 days to suspend / prohibit or seek divestiture
e) Can get US attorney general to enforce his decisison

7. Presidential Requirements: (Presidential findings not subject to judicial review)

a) president must make 2 findings in order to exercise his authority:

(1) he must believe that there is “credible evidence” that the foreign interest would exercise control which might threaten “national security.”

(2) He must believe that other provisions of law, aside from the International Emergency Economic Powers Act, provide inadequate authority to safeguard national security

8. Case examples: (So far 2 withdrawals and 1 divestiture)

a) German co wanted to buy American company that produced silicon wafers for US Dept of Defense.  CFIUS said ok but only if you guarantee us access to the silicon wafers.

b) French CO sought to buy American firm and CFIUS said ok but only if you have a restructured export control system.

c) Chinese company bought American firm that made steel parts for commercial planes for Boeing.  President ordered divestiture.

d) French Government Company sought to buy missile division of an American company. Congress did not allow it so bid was withdrawn.

9. Amendments:

a) Byrd Amendment requires the president or his designee to investigate if the purchasing foreigner is “controlled by or acting on behalf of a foreign government.”

b) Other Amendment forbids the sale of some US companies to foreign investors, principally those involved with foreign governments.

1) entities controlled by a foreign government may not purchase certain DOD or DOE contractors.

c) Other Amendment requires the President to report to Congress his decision, including a detailed explanation of how the decision was reached.

9. History of Investment Law in US:

a) 1976 International Investment Survey Act

1) required investors to send confidential reports describing how much they owned.

b) 1978 Agricultural Foreign Investment Disclosure Act

1) not confidential

c) 1980 FIRPTA

1) closed tax loophole

d) 1986 Dividend Equivalent Tax

e)  1988 Exon-Florio Act

f) 1991 Foreign Bank Supervision Enhancement Act

g) 1992 Byrd-Exon Amendment   

D. and E.  Investment in Services /  Techniques

1. Trade in Services Concerns:

a) concerns about national autonomy give rise to another barrier to liberalization of trade in services.

b) Least Developed Countries perceive all potential gains in services trade to be on the side of the developed countries.

2. Types of Barriers to Trade in Services:

a) trade barriers:

1) non-tariff barriers that also limit trade in goods like import quotas, government subsidies, discriminatory licensing regulations, fees or taxes, discriminatory government procurement practices, absence of international standards and procedures for services

b) ownership barriers

1) mostly by foreign government regulations

2) LCD’s want to preserve autonomy over development of their service economies and to protect infant industries in the sector.

3. WTO’s General Agreement on Trade in Services (GATS)

a) 1st serious attempt to regulate investment agreements

b) not stable yet

c) tries to get countries to do 3 things:

1) MFN treatment to services of all members

2) Market access (LCD’s against this because can’t compete with developed countries and access would give control over countries’ economies.)

3) National treatment in designated sectors (service and service suppliers)

d) the problem is that there are a lot of exceptions to it, so it won’t be the same obligations on every country.

e) Multilateral in scope

4. WTO’s Agreement on Trade-Related Investment Measures (TRIMs)

a) multilateral agreement on transnational investment

b) less ambitious and less successful

c) obligates members to little but reporting and eliminating domestic investment rules that deny national treatment of goods imported from, or impose quantitative limits to trade with, other members.

5. OECD (future) (?)

a) multilateral agreement on investment

b) will probably be a model form

c) will probably look like NAFTA agreement

6. Remember Section 301

a) it applies to investment problems too

b) look at basic definitions:

1) “Commerce” is the focus, but when you look at the definition of “commerce” it goes into investment.

V.  Anti-Bribery Legislation

1. Foreign Corrupt Trade Practices Act of 1977

a) prohibits payments defined in the Act

b) Actors:

1)  “issuers of securities” and  

2) “Domestic Concerns”  (US cirtizens)



3)  their representatives
c) Actees:

1) foreign government official

2) foreign party, officials, candidates, 

3) any 3rd person (knowing) that the money will be given to the above people

d) Jurisdictional Nexus:


1)  can’t use mail or IC to make prohibited payments

e) Substance:

1) pay, offer, promise, authorize (anything of value)

2) record keeping (for issuers only)

f) Purpose is that the Payments are done:

1) to influence official act or to induce unlawful act

2) corruptly and for business purpose

g) Exception:

1) if to “facilitate or expedite payment” “for routine governmental action” 


a)  grease payment = customary to leave a tip.

h) Defenses:

1) It is lawful under written law or regulations of foreign nation

2) It is a reasonable and bona fide business expenditure (wine and dine)

a) employee perks okay

b) flying people in okay

c) flying people across US for sports/cultural events = gray area

i) Punishments:

1) no imprisonment if person had no knowledge of the regulations or rules

2) no private right of action

j) 1988 Amendments

1) changed the “reason to know” language from the provision governing payments to 3rd persons which might be passed to government officials to a complicated “knowing” language.

2. US v. McLean (employee is prosecuted for bribery to PEMEX but the

employer is not prosecuted, so employee says you can’t prosecute me.  J for employee)

Rule of Law:  To convict and employee under the FCPA for acts committed for the benefits of his employer, the Government must 1st convict the employer.

1) Important Note:  1988 Amendment now allows you to go after employee, so this case no longer good law.

VI. US Anti-Boycott Legislation

1. US is nearly alone in boycotting Cuba

a) US boycott of Cuba has extraterritoriality implications that bring in foreign nation sovereignty issues into play.

2. Definitions:

a) Primary Boycott:  a refusal by boycotting government to deal and prohibiting their residents from dealing directly with or in the goods of the prohibited country or its firms.  They are allowed under international law.

b) Secondary Boycott:  refusal by the boycotting country to deal and prohibiting their residents from dealing with persons or firms, or in the goods and services of such firms which have been blacklisted by boycott officials (which deal with primary boycotted country)

3. Arab Boycott of Israel

a) US implemented anti-boycott law that prohibits US persons from knowingly participating in or supporting boycotts by foreign nations against other foreign nations friendly to the US.

4. 1977 Anti-Boycott Act as an amendment to Export Administration Act

a) Target Boycotts:

1) by foreign country and 

2) against “friendly country” or US persons

b) Jurisdiction

1) Activities of US persons in US interstate commerce or foreign commerce

c) Prohibitions

1) compliance with the boycott 

2) secondary boycott

d) Permitted:

1) compliance

2) primary

e) Enforcement:

1) You have to Report that you have been asked to violate the anti-boycott law.



f)  Penalties:
1) Penalizes taxpayers who essentially agree not to trade with Israel (under the Internal Revenue Code 1976 Amendment)

2) Monetary civil penalties by Secretary of Commerce

3) May also suspend or revoke the rights of any US person to export goods or technology

f) No private cause of action

5. Trane v. Baldridge (Arab states requested questionnaires from 2 US firms. The 2 firms sue to challenge the anti-boycott of the US which prohibits them from answering the questionnaires.  J for US)

Rule of Law:  The Government may prohibit any person from intentionally complying with demands from foreign boycott officials for information through use of a boycott questionnaire. 

6. US v. Meyer (US lawyer was fined for filling out Arab questionnaire when doing trademark work for his client.  J for US)

Rule of Law:  An individual who does an act knowing that such action was required or requested for boycott reasons will be deemed to have acted with intent to comply with an unsanctioned foreign boycott.

VII. US Boycott Legislation

1. President decides who to boycott for the most part

2. Cuban Boycott began as reaction to the Cuban nationalization of all US owned property in 1959 and 1960.

3. Sugar Act of 1948 amended to authorize President to alter the Cuban sugar quota.

4. In October 1960, the President imposed an extensive embargo on shipment of goods to Cuba

5. Cuban Assets Control regulations govern trade with Cuba

a) prohibit imports of Cuban origin, imports that have been in Cuba, or imports made from any Cuban parts.

b) Prohibits vessels that have stopped in CUBa or that have Cuban goods aboard from entering US ports..

6. Cuban Democracy Act of 1992

a) placed severe limitations on trade with Cuba, including ending licensed trade by US controlled subsidiaries abroad with Cuba.

b) Civil violations are enforced

VIII. The European Union

A.  Background (Multinational Trading Blocks Article)

1. Definitions.

a) Free trade area = group of nations have agreed to receive each other’s goods w/o customs duty or other import restrictions.

1) Examples:  EEA, ASEAN, G-3, and NAFTA

b) Customs Union = vis a vis outside world they will have a similar restriction 

c) Common market = means much more. Its nations have agreed, not only to receive each other’s goods w/o internal restriction, but also to make uniform any restriction they impose on goods that seek to enter from outside.  (free movement of factors of production like capital, labor, technology, enterprise)

1) ANCOM, MERCOSUR, CACM, EU

d) Economic Community =  even more economic access (harmonize economic laws)

e) Economic Union = complete harmonization

2. Europe

a) France, West Germany, Italy, and 3 Benelux Nations formed European Coal and Steel Community 1951, then European Atomic Energy Community, then signed Rome Treaty forming European Economic Community (EEC aimed at a common market) 1957.  Single European Act amends Rome Treaty to create unified internal market.  EEC becomes European Community (EC) and finally Union Treaty in 1993 created EU

b) Outer 7 formed own economic fraternity called European Free Trade area (EFTA).

c) Agreement on the European Economic Area created free trade area between EFTA and EEC.

3. Asia

a) Association of Southeast Nations (ASEAN) (free trade area)

b) Asia-Pacific Economic Cooperation forum (APEC) (free trade area)

4. Western Hemisphere

a) Andean Common Market (common market)

b) Latin America Free Trade Association (free trade)

c) Latin American Integration Association (ALADI)

d) MERCOSUR (common market)

e) Central American Common Market

f) G-3 (free trade)

g) NAFTA (free trade area)

B.  EU History and Organization

1. History: See A2(a) above.

2. Organizations:

a) European Parliament 

1) directly elected by the populations of the member states, but only has modest legislative powers

2) can amend or reject the budget

3) can participate in legislation process (cooperation procedure)

4) can kick commissioner out

5) can sue in Ct of Justice

6) may veto selective legislative proposals

b) Councils:

1) Council of Ministers (chief function is to legislate and administer the result) 

a) Can adopt, reject or amend legislation by unanimous vote

b) Trend is to act as the arm of the single EU

c) 2 types of legislations

1) directives (so similar US parallel) (establishes Union policy)

2)  regulations (like US administrative regulations)

2) European Council (EU heads of state and meets 2 times a year)
c) European Commission

1) heads a full bureaucracy

2) proposes legislation

3) 20 commissioners (big countries = 2, little countries = 1)

4) supposed to act independently of home nation

5) proposes and administers legislation

6) can sue in Ct of Justice

7) trend = power diminishing

d) CT of Justice 

1) adjudicates EU law, prosecutes member states for violations of Rome Treaty

2) 15 judges, one from each state

3) gives preliminary rulings (advisory opinions)

4) can act as arbitration tribunal if asked

5) Court of First Instance = provides forum for private suits

6) Court of Auditors
3. Problems of the EU


a)  establishing new currency and admitting new nations

4. EU Concepts:

a) Union Treaty created idea of subsidiarity (holds that the EU can act in areas where it does not exclusively have power only if the member states can’t sufficiently achieve the objectives.  It is a kind of State’s right amended intended to limit the growth of regional government in Europe)

b) Direct Effect doctrine = EU law creates rights and obligations among its members

c) Primacy = EU law rules over national law

d) Single Judgment = No dissenting opinions

5. EC Commission v. UK (EEC sued UK saying it violated sex discrimination directive in the EEC treaty because it did not pay women equal pay.  J for the EC)

Rule of Law:  In order to implement equal pay for equal work, Member states must endow some agency with the authority to classify jobs by value, regardless of employer consent.

6. CILFIT SRl v. Ministro Della Sanita (Italy applied wool health inspection fee to imported wool.  Importer says this violated EEC Treaty.  J for Italian Minister)

Rule of Law:  Under the EEC Treaty, where the correct application of Community law is so obvious as to leave no reasonable doubt, a national court need not submit the question to the Court of Justice.

C.  Free Internal Movement

1. goods, persons, services all freely travel internally, but can restrict to protect public policy, morality, health and lives, national treasures, and industrial and commercial property (IP stuff)

2. Commission v. Germany (Germany prohibits the import of beer that did not comply with its strict brewing requirements. J for Commission)

Rule of Law:  Prohibitions on the intra-Community marketing of products containing additives must be restricted to what is actually necessary to protect the public.

D.  Intellectual Property Rights

1. open license agreements are those which do not involve 3rd parties.

2. Closed license agreements do involve 3rd parties.

3. IP rights are exhausted if you bring goods into 1 member nation

4. EU has achieved a single European trademark, but not patent

E.  Competition Rules

1. European Commission can prevent mergers likely to impact on the EC market.

2. Article 85 (Agreement In Restraint of Trade are bad if intended to or cause harm to the market) of Maastericht Treaty

F.  Harmonization of Laws:

1. one goal of the EU members is to harmonize company law

IX. NAFTA

A. Background and General Scope (US looks at law horizontally whereas Mexico views it vertically)
1. Historical and Cultural Background:
a) Invasion by Spain

b) ½ of Mexico lost to US

c) Reform Movement (Juarez)

1) middle class revolution

2) against the church

3) 1857 Const. Institutionalized the reform movement

4) 1861 Mexico has to suspend payment of foreign debt so France occupies Mexico, but Juarez later regains control

5) Porfiriato (1876-1911) = industrial development through foreign investment

6) Revolution (1910-1920)

(a) Carranza = NC = winner by US help

(b) Villa = NW

(c) Zapata =SC

7) 1917 Constitution


(a) very detailed, radical (big on labor rights, agrarian reform, anti-church, established state monopolies)

8) Cardenas

(a) expropriated foreign owned oil properties

(b) set up PEMEX

(c) set up PRI

9) Camacho (1940-41)

(a) began restrictive anti-foreign investment

(b) issued presidential decree listing sectors that couldn’t be owned by foreigners (49% rule)

10) Lopez Mateo

(a) nationalized the lighting and phone industry

11) Echeverria (1970)

(a) 1973 Foreign Investment Law said certain things could only be done by the state and 49% rule (standard norm in the world)

12) Lopez-Portillo (1982)

(a) foreign debt and peso crises

(b) expropriated all Mexican banks

13) De La Madrid

(a) eliminated exchange controls

(b) reorganized banks and allowed foreign investment in banks (paid off bankers who had been expropriated)

(c) began to eliminate import barriers

(d) began to make agreement with US on trade

(e) joined Mexico in GATT in 1986

(f) Framework Agreement (beginning of NAFTA)

14) Salinas

(a) started changing laws on the books

(b) wanted to get rid of 1973 Foreign Investment Law so he set up liberal regulations through proclamation instead of repealing it.

(c) Law completely privatizing banks

(d) Opened Mexico City Stock Exchange to foreign investors

(e) Started talking to US and Canada

(f) Rewrites Copyright law

(g) Reorganized Pemex in 1992 into 6 subsidiaries

(h) Set up antitrust law

(i) Tax Treaty with US in 1992

(j) NAFTA 1992

(k) Repeals and replaces Foreign Investment Law in 1993

(l) puts in Arbitration law

(m) puts in Foreign trade Law

15) Zedillo

(a) peso crisis

(b) has continued to open Mexico up

(c) whittled around with Energy industry and privatized some of it:

(d) sells petrochemical plants:

(1) primary = state monopoly

(2) secondary = can be manufactured by private parties

(e) Amended Foreign Investment Law

(f) Added a new copyright law

d) New International Economic Order

1) the norm was very restrictive policy of foreign investment

2) UN meeting

(a) Declarations…passed w/o a roll call vote (US objects)

(b) Charter of Economic Rights and Duties of States (document detailing the rights of foreign investment, like expropriation. Countries have right to expropriate and pay only what it wants)

2. Structure

a) Free Trade Commission (supervises NAFTA)

1) consists of 1 cabinet-level representative of each country

2) meets at least once a year

3) supervises Committees and Working Groups
4) establishes and oversees the Secretariat (administers NAFTA)  

3. NAFTA Objectives:

a) eliminate barriers to trade in goods and services

b) promote conditions of fair competition

c) increase substantially investment opportunities

d) protect IP rights

4. Promises of ACCESS:

a) promised access to goods, services, procurement, investment, and people

5. NAFTA compatibility of substantive national law

a) Due Process (pretty vague but stated forcefully)

b) Competition (Mexico has to come up with one)

c)  IP (National treatment, adequate laws, treaty norms

d) ADR

e) Side Agreements (more psychological than anything else)

f) Exceptions  (GATT exceptions too)

1) national security

2) taxation

3) balanced payments

4) confidential information (US)

g) protect cultural industries (Canada protection of Quebec)

6. NAFTA in a Nutshell

h) Trade in Goods:  

1) National treatment done through staging categories

2) eliminate import restrictions by 1-1-08.

3) Can get arbitration for antidumping or countervailing duties 

i) Trade in Services 

1) MFN and national treatment

2) Equal access to public telecommunications

3) Deals with cross-border services, financial services, and professional services

j) Government Procurement

1) Very sensitive vis a vis Mexico

2) Canada and US maintained their deal (more than $25,000 procurement then free access)

3) national and MFN treatment for procurements above threshold levels:

a) federal govt. entities: $6.5 million in construction services, $50,000 in other goods and services

b) govt. enterprises: $8 million in construction services, $250,000 for other goods and services

k) Investment

1) national and MFN treatment to investors

2) arbitration

3) no performance requirement

4) payment transfers (you can send dividends out)

5) international law standards for expropriation 

l) Immigration

1) temporary entry, for business purposes, for business visitors, traders and investors, intra-company transferees, and professionals

2) security exception exists

m) IP

1) national treatment

2) must have IP law

3) each nation must afford protection at its border of imported counterfeit or pirated copyrighted goods

4) each nation may establish border protection against other IP infringements or set up set up border walls to keep infringed goods from being imported.

5) Mexico set up Transfer of Technology Law in 1972 (must register and you lose it after 10 years)

a) Salinas put in new IP law, patent terms got longer (20 years), protects trade secrets, slogans, and tradenames. He amended copyright law.

6) adherence to substantive and procedural norms regarding IP rights

n) Commercial Arbitration

1) sets out arbitration procedures

2) works like WTO

3) If nation to nation then you go to Arbitration Tribunal and if nation refuses to comply then you can withhold benefits under NAFTA

4) NAFTA Commission or other representative can appear in the courts of each country to give its views to the Ct when dealing with a NAFTA problem

o) Getting Out

1)  can get out with 6 months notice

p) Supplemental Agreements 

1) High levels of environmental cooperation, high labor standards, import surges

q) New NAFTA Members

1) new nations may join by agreement between it and NAFTA Commission (Commission must act on consensus)

2) any NAFTA nation on its own may make the joining ineffective vis a vis that country.

7. Opportunities for US Businesses in Mexico under NAFTA

a) Echeverria and Lopez Portillo (1970 – 1982) built up wall to foreign investment

b) De La Madrid, Salinas, and Zedillo have taken wall down

c) Tax treaty with US signed by Salinas

B.  Investment, trade in Goods and Services, Procurement

1. Procurement:

a) Only civil government procurement listed in Annex 10 included

b) military and national security procurement not included

2. Goods and Services

a) only those listed in Annex 10 included
b) Antidumping and Countervailing Duties

1) allows arbitration of penalties

a) Trade investment 
C. IP Rights

1. Industrial Property Law of 1991: raises protection given to IP rights to par with industrialized nations

a) protects patents, trade secrets

D. Immigration:  Law Practice by Foreigners

1. license as foreign legal counsel

2. accreditation of Lawyers: (3 parts)

a) admission to bar in one of the 3 countries

b) license to foreign legal consultant

c) rule for law firms

3. says each nation will endeavor to ensure that its professional licensing system is fair (very vague terms)

4. citizenship requirement has been eliminated

E. Oil Industry Access


1. See Class Notes (11-26-97)

F. The Future of NAFTA


1.  See all above (some says good others say bad) (it’s all a matter of time)

