Business Torts Outline – Moll Fall 2002

1. Overview

a. Business Torts are used to describe a variety of torts that arise mostly in an economic setting and focus on economic harm. (ex. fraud, intentional interference w/K, negligence)

b. Business torts often arise at the boundary of K and tort law.  Ex. if you didn’t build a house to code, then have a breach of K and a tort action.  Cts struggle over which one to apply.  Why?

i. R2K §355 – Punitive Dmgs - There are no punitives for a K breach b/c purpose of K law is to compensate the wronged party for the breach.  You cant get punitive dmgs unless the conduct constituting the breach is also a tort for which punitive dmgs are recoverable.

ii. Breach of K lets you get attys fees

iii. SOL for K claims is greater than that of tort (tort=2 yrs; K=4 yrs)

iv. R2K §353 – Loss Due to Emotional Disturbance - cant get ED dmgs in K unless bodily injury or you’d expect ED as a result (ex. K w/funeral home).  However, you can get them in tort.

v. It is useful to shift the facts f/K to tort:  when pleading K, you have to prove a K existed and a breach; if have statute of frauds problem then can re-characterize as tort and remove the K defenses.

2. Negligent Conduct Causing Pure Economic Loss

a. You can recover for economic loss if have personal injury or property damage.

b. Can a P recover for pure economic loss?

i. State of LA v. M/V Testbank – Maj Rule/Traditional Rule for Negligence based torts

1. 2 ships collided, acid cloud and PCP spill occurred, all sorts of Ps suffered solely economic loss and argued D owed them a duty of care.

2. HOLD – in absence of PI or prop dmg, a P cant recover in negligence solely for economic harm.  There’s no DOC that exists in society not to cause pure economic loss.

3. Does it make sense that P’s cant recover w/o PI or prop dmg?

a. The P’s injuries were foreseeable

b. Pragmatic objection says phys harm has ltd effects.  Prob is when economic harm is at issue then there is a chain rxn that creates an unending sequence of effects/infinite amt of dmg.  If you allow recovery for economic loss, it is too much liability.

c. So why cant you just get insurance for this?

i. B/c premium amt, amt of ins, and risk of event is too speculative and too hard to figure out a $ amt.

ii. It may discourage business growth/oppty

iii. Victims can get insurance policies easily.

4. Does Testbank create a problem for individuals that businesses may not be deterred enough?

a. No b/c too hard for businesses to separate economic only f/ economic w/PI.  Companies have reputational pressures to adhere to for deterrence.

b. Regulatory bodies will monitor businesses

5. Testbank Dissent argues that should be liable in tort law for all foreseeable injuries.

3. Fraud & Negligent Misrepresentation

a. Misrepresentation

i. Misrepresentation encompasses 3 separate torts:

1. Intentional (fraud/deceit)

2. Negligent (negligent misrepresentation)

3. Strict Liability (innocent misrepresentation)

ii. Misrepresentation – involves a false stmt of fact.  Not all false stmts are actionable.

1. If intentional – always actionable

2. Negligent misrep – not always actionable unless part of a service (like atty)

3. Innocent misrep – not usually actionable

b. Intentional FRAUD/Fraudulent Misrepresentation

i. Elements:

1. A false stmt of material fact or a failure to disclose a material fact

2. Scienter - knowledge of falsity or reckless disregard for the truth or falsity of the stmt

3. Must intend the P to rely on the stmt or reason to expect P would rely (see §530)

4. P must justifiably rely on the stmt

5. P suffered damages

ii. What is a stmt?

1. R2T §550 – Liability for Fraudulent Concealmt - Oral/written words, actions that conceal/hide problems, an affirmative use of words or an action that is designed to conceal

a. Hypo – Moll’s mom hides hole in wall w/picture when selling house.  Fraud?  Yes – it is an affirmative act.  §550 – concealmt or intentionally preventing another f/discovering info.  Plead this as affirmative act b/c it is easier to prove than silence.

b. §550 has intentional element.  Must intentionally conceal.

c. §550 cmt B – if send on a wild goosechase then this can be viewed as concealmt.  Words can be  acts of concealmt.

iii. Swinton v. Whitinsville Savings Bank – SILENCE case

1. In Swinton, house w/termites for sale, S sells to B and does not say anything about termites, B sues S for fraud, B says S was silent.

a. HOLD – in an arms length relationship, a person has NO duty to disclose.  Seller wins.

b. Rule – if your fraud action is based on silence then you lose unless there is a duty to disclose.

2. Arms-length = transaction negotiated b/w unrelated parties, each negotiating in their self-interest

3. Ct offers several ways fraud could have been plead such as:

a. Alleging false stmt

b. R2T §529 – Representation Misleading b/c Incomplete - Uttering of a half-truth.  A half-truth occurs when you say something but not everything and part that you don’t say makes what you did say sound misleading)

i. Ex. Company’s financial position is sound.  But leaves out that have several lawsuits pending that could bankrupt the comp.

c. §550 – that the D prevented P f/finding out any info or acquiring info

d. §551 – if show a fiduciary relationship or confidential relationship, it would require disclosure.

4. Ct says only concealment occurred here and D has no duty to speak in arms length tx.  This case says caveat emptor.

5. Moll says you can correct the silence problem by getting the S to sign a disclosure stmt or ask open ended questions re: house or get an inspector or a wty.

iv. Hypo – farmer w/land for sale.  Oil under land that B knows of but S doesn’t.  Buyer buys at low price and gets oil.  Fair?

1. No – seller gets ripped off so must disclose

2. Yes – creates incentives so don’t disclose

a. Swinton majority rule encourages people to gain adv’s over others to benefit themselves.  Creates incentives for people to work harder than others.

3. Maybe – if info is product of costly search then don’t disclose; if not then disclose

v. Hypo – Exxon discovers oil under Farmer’s prop.  Exxon sends agent to buy prop who poses as local LO in order to keep price of land down.  S agrees to sell.  Exxon buys for $100k.  S learns of oil and sues for fraud.  Correct?

1. No per majority Swinton rule b/c silence isn’t a problem unless there’s a duty to disclose.  CL Rule is no duty to disclose in a silence case.

2. What if agent says he is a farmer when S asks – fraud?  YES b/c affirmative misrep has been made now.  Also, can argue that when he dressed up as local farmer that was an affirmative misrep as well.

vi. Statutory alterations:

1. TX – prop code requires a forced disclosure to be made when selling real estate

2. DTPA – requires sellers to disclose info

vii. Exceptions to CL Rule:

1. Must disclose when there’s a fiduciary or confid rel b/w the parties

viii. §538- Materiality of Misrepresentation – reliance upon a fraudulent misrep is not justifiable unless the matter misrep’d is material.  It is material if a reas man would attach importance or the maker knows the recipient will regard it in making his decision.

ix. §530 – Misrepresentation of Intention – anyone the D intended to rely or had reason to expect the person would rely

1. Reason to expect=means highly foreseeable

x. §551 – Liability for Nondisclosure/Silence - TX has not adopted explicitly
1. 551(1) – Swinton Rule – if you are silent, no liability UNLESS you have a duty to disclose

2. 551(2) – Duties arise if:

a. in a fiduciary or confidential relationship

b. ½ truth – you can bring it as an aff rep claim or a silence claim

c. duty to update – true at time but later find out false then need to update it

d. if find out someone is relying on your stmt

e. facts basic to the transaction if you know the other is about to enter into the tx b/c of a mistake as to the basic facts.  1) a basic fact; 2) speaker knows; and 3) would reas expect disclosure.

i. What is a basic fact?  551 cmt J - One that goes to the basis or essence of the tx.  Ask:  What is the subject matter of the K?  Is there a defect in that subject matter?

ii. 551 cmt L – there are no hard and fast rules for disclosure or for defining basic facts.

iii. 551 Basic Fact Illustrations:

1. #3 A sells house to B.  A doesn’t tell about termites.  This is a fact basic to tx.  Why?  b/c it goes to the basis or essence of the tx.  Look at the core or subj mtr of the K.  Is the core ok?

2. #4 A sells house to B.  B thinks a hwy will pass by land.  A doesn’t tell B that no hwy is planned.  This is NOT a fact basic to the tx.  The substance of the tx (house) has no probs w/it.

3. A bought land for $25k.  A hears B has claim to land.  A goes to B to purch B’s interest.  B doesn’t think he has a claim and gives A a QC deed for $250.  B’s lack of a valid legal claim is not a fact that he is under a duty to disclose.

4. When the parties differ as to valuation of what they are buying we don’t care.

a. #6 – A knows B’s violin is worth $50k.  B sells it for $100k.  A is not liable to B b/c goes to valuation only.

b. Cmt K – we don’t need to correct each other’s mistaken understanding of value.  Only when there are diffs as to the nub of the tx itself will a basic fact arise.

xi. Coastal Conduit & Ditching v. Noram Energy Corp- adopts position taken by 5th Cir in Testbank.

xii. Griffith v. Byers Construction Co of KS, Inc. - §531 case/PRIVITY

1. Developer sells to builder who sells to HO’s.  Soil is too salient that plants wont grow.  HO’s sue developer saying committed fraud by failing to disclose that they build subdiv on top of an abandoned oil field.

2. HOLD – fraud does not require privity (§531).  Ct says the D had reason to expect the HO’s would rely per §531.  Ct says this is an affirm misrep case thru actions b/c developer intentionally graded the land to cover up the salient content of the soil.

a. Ct cites to Jenkins case which implies there is a duty to disclose in an arms length tx and cites to §551.  Moll says this is WRONG b/c 551 requires a duty to disclose.

3. §531 – you are liable for fraud to anyone that you intended to rely and anyone who you had reason to expect that they would reply on your misrep.

a. “Reason to expect” language is not the same as anyone you could reasonably foresee per Cmts D&H.

b. If you had “reason to expect” then it must be HIGHLY foreseeable (cmt D).  The maker of the misrep must have info that would lead a reas man to conclude that there is an especial likelihood that it will reach those persons and influence their conduct.

xiii. Derry v. Peek – SCIENTER/American Rule

1. Peek reads company prospectus which says company can use steam or mechanical power.  This was lie.  Peek bought stock.  P sues D.

2. HOLD – an action for deceit (intentional fraud) requires scienter.  Scienter is an intent to defraud or reckless disregard for truth or falsity of stmt.  Scienter is ONLY required for intentional fraud or deceit.

3. Motive of the stmt does not matter.  Motive goes to punitive dmgs.

a. Intent – do you have the requisite mental state?

b. Motive – why did you do it?  This goes to est. punitive dmgs.

xiv. Justifiable Reliance

1. For justifiable reliance, there’s an obj and subj component:

a. Is it obj reas for you to rely?  Would a reas person rely on it?

b. Did you subj rely?

c. Stmt also has to be material

2. §538 – points out that reliance is not justifiable if not material.  If not material then can’t justifiably rely on it.

3. Williams v. Rank & Son Buick – Reliance case

a. 1969 and P goes to buy a car w/AC f/D.  D says car has AC.  P test drove car for 1 ½ hrs.  P sues for fraud after buys car b/c no AC.

b. HOLD – if you want to successfully sue for fraud, you MUST prove justifiable reliance.  Justifiable does not mean reasonable reliance.

c. Here, ct says if it can be detected thru ord observation then no justifiable reliance.

d. §545A – don’t have to investigate to have justifiable reliance.  If stmt is objectively reasonable then don’t have to go out and do own investigation (see Cmt B)

4. §541 – if the falsity is obvious/can detect falsity by using your senses then no reliance.  Cmt A – can’t rely when falsity is obvious and can discover using your senses.  Patent defects discovered by cursory examination are not justifiable reliance.

5. §540 – no duty to investigate – you don’t have to investigate to try and figure out if a stmt is fraudulent.  Cmt A – don’t have to make an inspection even when could be done w/o trouble or expense.

a. However, Williams seems to require an inspection by P b/c wanted P to flip the AC knob.

i. Rstmt – no investigation needed except using senses

ii. Williams – make minor investigation

6. What happens if you do investigate?

a. HYPO:  Salesman lied re: AC and P checked knobs and knew no AC.  There’s no justifiable reliance b/c you did own investigation.

i. OLD cts say:  If you do own investigation, it precludes a finding that there was justifiable reliance on D’s stmt as a mtr of law.

ii. Moll says this is WRONG b/c salesmen are no longer held acctable.  Also makes out that you can rely only on 1 thing at a time.

iii. NOW cts say if P did own investigation then it is evidence that there is no justifiable reliance.

c. Negligent Misrepresentation
i. §311 – If you make a negligent misrep that causes PI or prop dmg then you are liable in negligence.  You have liability for physical harm.  These stmts are actionable.

ii. Most cts say a neg misrep action CANT be brought b/w parties dealing w/each other at arms length.

1. Wiseman – minority case; case where found CAN use neg misrep c/a in an arms length tx

iii. Gen’l Rule – there is no liability for negligent stmts that result in pure economic loss.

1. Uses same rationale as Testbank for negligent acts as for negligent stmts.  We don’t expect lies in a business context.

2. EXCEPTION – where info is purchased f/experts then we have an expectation of reas care in accordance w/std of conduct in profession (doctors, attys, acctants)

iv. Elements of Neligent Misrepresentation

1. False stmt of material fact or flr to disclose material info

2. Neligence

3. (4 approaches for who can be a P)

a. Ultramares – narrow strict privity rule – must be in K privity w/D to recover

b. Credit Alliance – near privity rule – those in K privity as well as those who know purpose, know party, and have linking conduct can recover

c. Citizens State Bank rule – broad rule that any foreseeable injury can be compensated

d. §552 – Information Negligently Supplied for the Guidance of Others; prevalent approach in US; TX uses

4. Justifiable reliance

5. Damages

v. Credit Alliance Corp v. Arthur Andersen – negligent misrep case/uses “near privity rule”

1. 2 appeals are involved in this case: Credit Alliance and EAB

a. Credit Alliance case - A audits S.  S borrows f/CA based on A’s audit.  S is in bad financial state.  CA sues A for negligent misrep.

b. EAB case - Similar facts.

2. ISSUE – can creditor sue 3dp who he’s not in privity of K?  Yes if harm.  Maybe if only economic loss.

3. Rules:

a. §531 – fraud; did you intend or reas expect them to rely?  Must show it was highly foreseeable that they would rely.

b. §311 – negligent misrep – does not allow for econ loss.  Cts are reluctant to award for pure economic loss.

c. CL approach – “near privity rule”–so close to privity; looks for K relationship or something close to it.

i. 3 elements

1. acctants must be aware of the purpose of their audit (known purpose)

2. acctants must be aware of the party (known party)

3. there must be some conduct on part of the acctant that links them to the known parties (conduct that links D to known party).  Linking conduct is direct contact, agmts to prepare reports, agmt to provide 3dp w/copy of report, mtgs, calling or writing the P

d. Ultramares approach – if no privity of K then can’t sue

4. Ct said CA did not meet near privity rule.  EAB did meet near privity rule though b/c showed the 3 elements.

5. Hypo:  Client goes to Arthur Andersen and wants opinion on whether books comply w/GAAP.  3dp reads audit report and lends $ to someone.  Report was wrong.  3dp wants to sue AA b/c injured.  Can they?  NO

a. Credit Alliance would say NO b/c there is no known party, no purpose given, no linking conduct.

6. Hypo:  C wants audit f/AA to get a loan.  Audit done and given to bank.  Audit is wrong.  Bank wants to sue AA.  Can they?  NO

a. Known party?  No C did not tell AA who dealing with.

b. Purpose?  Yes for a loan.

c. Linking?  None

7. Hypo:  C wants audit f/AA to get a loan f/banks.  Can bank sue AA?  NO

a. Purpose?  Yes; for loan

b. Party?  No; just told “banks.”  How specific do you have to be?  Monco states that you need the precise identity of the 3dp.  The near privity rule requires that the precise identity be foreseen by the auditor.

c. Linking?  No

8. Hypo:  C wants audit f/AA to get a loan f/Wells Fargo.  Can WF sue AA?  NO

a. Purpose?  Yes; loan

b. Party?  Yes; Wells Fargo

c. Linking?  No; no conduct b/w AA & Wells Fargo.

9. Policy of Near Privity Rule

a. To limit liability for professionals; we want auditors to be able to predict their exposure

b. Allows professionals to control their risk thru preparation of report; liability ins; charge a higher price for the report; or to say no to business

c. Monco says we measure the knowledge of the professional and apply the CA test at the time the audit is published (when finished and turned in).

d. Moll says it makes sense to measure at the time the K is formed.

vi. Citizens State Bank v. Timm Schmidt – broad foreseeability approach

1. CFA got audit f/Timm.  CFA used audit to get loan f/CSB.  Audit bad.  CFA bankrupt.  CSB sues Timm.

2. HOLD – liability will be imposed on acctants for the foreseeability resulting f/their negligent acts unless public policy factors limit their liability.

a. Policy factors: (indicate that injury not foreseeable)

i. Injury is too remote f/the negligence

ii. Injury is too wholly out of proportion to the culpability of the negligent pty

iii. In retrospect it appears too highly extraordinary that the neglig should have brought about the harm

iv. B/c allowance of recovery would place too unreas a burden on the negligent pty

v. B/c allowance of recovery would be too likely to open the way for fraudulent claims

vi. Allowance of recovery would enter a field that has no sensible or just stopping point.

3. Ct draws no line and leaves liability at ANY foreseeable injuries.

4. CSB POLICY:

a. If commit foreseeable injury then have to compensate the injured parties.  We need this rule for deterrence.

b. Need broad liab rule b/c if don’t then 3dp’s who rely on audit info wont be able to sue so they’ll have to pass on the costs to the consumer.  May need to conduct own audit to protect self.  Causes “cost of credit” to increase.  

c. Acctants can buy ins to spread risk.  But, ins costs will increase.  The smaller info providers will go out of business.

i. CSB says acctants are best one to spread the risk.  

vii. Bily – says creditors are better ones to spread the risk b/c have large portfolio of loans.  Bily is best modern day txmt of all 3 approaches.  Says liability of acctants is well out of proportion to their fault.  Why?

1. Auditors are secondary watchdogs.  The only review and provide opinion.

2. Audits are complicated and often require professional judgment calls.  Maybe no 2 audits will turn out same way and juries might not understand that.

3. No one really relies on just the audit report; they rely on a variety of factors.

viii. §552 – Information Negligently Supplied for the Guidance of Others (TX uses)

1. Who can be a D?  One who gives an opinion in the course of his business, profession or employmt or in a transaction in which has a pecuniary interest (related to money)

2. Liability limited to loss suffered:

a. Who can be a P?  By the person or one of a limited group of persons D intends to supply of knows recipient intends to supply (per Monco you need actual knowledge of a specific person or a ltd group) AND

b. Thru reliance D intends the info to influence the recipient

3. POLICY of §552:

a. Encourages free flow of info

b. Wants to draw line in middle of approaches so provides liability to those who were injured but only those you knew of.

4. HYPO:  Bystander asks atty about legal problem and you give off cuff advice that’s wrong.  Is there 552 liability?  NO

a. Did not give in course of employmt or have a pecun int in tx.  This is a “curb stone” opinion per Cmt D.

b. Cmt C – if you give info in course of your prof then its evid that you had a pecun int but is not conclusive evid.

5. HYPO:  You are acctant.  C wants an audit.  Acctant knows lenders will use it.  Can lender sue you?

a. NO constructive knowledge is NOT enough.

6. HYPO:  Now C tells you he wants to use audit to get money f/investors.  Lawsuit?

a. Do you have a pecun interest?  Yes

b. Is this a person or ltd group you intended to supply into to?  Need to know if “investors” is a ltd group.

i. Yes per Illustration 7 – gives liability to “a bank”

ii. No b/c world of potential investors is greater than # of potential banks; also argue even if adopt §552 they don’t adopt the illustration.

7. HYPO:  What is same as Illus 7 on p51M and report is going to banks but goes to a credit union instead.  Is this w/in a ltd group?

a. 552(2)(b) – the transaction has to be substantially similar.  This is still a loan.

SPECTRUM:
CSB (broad – any foreseeable)


Cred Alliance (near privity)
Ultramares (strict)












§552 approach

ix. McCamish case – TX case; applies §552 negligent misrep to attys

1. In auditor cases, the fear is the # of suits and potential for liability.  There aren’t the same concerns for attys.  So it might not make sense to apply 552 to attys.  Attys are supposed to zealously represent their clients so if there is a potential duty to a non-client then this may create a COI which injures the representation of your client.

2. HYPO:  Car wreck.  Driver comes to atty to hire.  Atty says lets call old lady and settle it.  Atty calls and offers $20k to settle which “most cases in Harris Cty settle for.”  You think that is a true stmt.  Old lady agrees.  Later finds out atty was wrong and sues for neglig misrep.  Liable?

a. If 552 applies, atty will be more cautious in dealing w/old lady and figuring out how to rep client.

b. Can argue no justifiable reliance b/c atty is an adversary

3. McCamish is still good law in TX.  Result of case is that atty malp insurance covers BOTH negligent misreps and malpractice issues and it increases the cost of coverage.

x. Winter v. GP Putnam’s Sons – 9th Cir

1. Encyclopedia of mushrooms published.  P ate mushrooms and got critically ill.  P sued book publisher for negligent misrep b/c info was wrong and thought publisher had DOC to investigate.  

2. The P’s were personally injured so §311 says if cause phys harm then can sue for negligent misrep.  Ct cites 1st Am concerns.  Ct says publisher has no duty to investigate the accuracy of claims in book.  P loses.

3. P sued publisher and not author b/c did not want to sue author b/c may chill free speech.  Cts are extremely reluctant to allow neglig misrep suits against authors even if there is personal injury b/c don’t want to harm free speech rts and would lead to a broad scope of liability.

d. Innocent Misrepresentation

i. Waldman case – minority case; Innocent Misrep/SL case

1. P buys house f/D.  D supplies P w/survey.  Survey is wrong and P’s house creates a trespass onto neighbor’s property.

a. Lower ct – survey representation was false & reckless.

b. Apps ct – says innocent misrep

2. RULE – an innocent misrep CAN make one liable for dmgs.

3. Can get equitable rescission relief for innocent misrep.

a. Here ct gives P money dmgs for innocent misrep.  Ct allows expectation dmgs for: (state of prop as is – property as supposed to be).

4. This case represents the disintegration of the line b/w K and Tort b/c K law uses breach of wty but here Waldman used tort of innocent misrep and got the same dmgs as if sued in K but does not have to meet any of the K hurdles re: SOF, defenses, etc.

ii. §552C – Misrepresentation in Sale, Rental or Exchange Transaction – adopts minority position

1. One who in a sale, rental or exchange tx makes a misrep of a material fact is subj to liability.

2. 552C limits damages to value of what parted with (out of pocket dmgs/reliance or restit dmgs)

	Fraudulent Misrep - §531
	Neligent Misrep - §552

	1. False stmt of material fact or failure to disclose a material fact
	1.  SAME

	2.  Scienter
	2.  Negligence – must use reas care or competence

	3.  Who can be a P:

Anyone speaker intended to rely or had reason to expect reliance (acted w/purpose or desire to cause reliance and/or knew w/subst certainty that reliance would result) (§531 reliance is highly foreseeable)

**This includes actual and constructive knowledge
	3.  Who can be a P:

Speaker intended to supply P or a ltd group P is in w/info or knew recipient intended to supply P or a ltd group P is in w/info

** This is actual knowledge only.

	4.  Justifiable Reliance
	4.  SAME

	5.  Damages
	5.  SAME

	6.  Duty extends to world/anyone can be a D
	6.  Duty – limited by §552 – D can only be one who gives info in a tx in which has a pecuniary interest


4. Stmts of Opinion/Intention/Prediction

a. OPINION

i. To be actionable, representations must be stmts of FACT (words or conduct).

ii. Stmts which are opinions are not actionable.

iii. Saxby – Opinions are not actionable b/c they don’t deceive or mislead; can’t rely on them.

1. Moll says an opinion CAN be a fact.  It has 1 fact in that it is your opinion.

a. Ex. I think this is a good-looking shirt.  In reality, speaker thinks it is ugly. Speaker lied.

2. A ct saying cant sue b/c its an opinion is making a conclusion that you should not have justifiably relied.

iv. Vulcan case – example of puffing and we don’t let people sue on these b/c no justifiable reliance.

1. Factors for Puffing:

a. If stmt is written v. oral

i. Written=actionable b/c meant to be relied on

ii. Oral=puffing

b. How specific the stmt is

i. Specific=More likely it is factual and actionable

ii. Vague=puffing

c. Is there a std or benchmark for evaluating the stmt?

i. Yes=actionable

ii. No=puffing

v. Rstmt says you CAN sue for opinions.

1. §539 – Representation of Opinion Implying Justifying Facts

a. A stmt of opinion as to facts not disclosed and not otherwise known to the recipient may be interpreted by him as an implied stmt that the facts known to the maker are not incompatible w/his opinion or that he knows facts sufficient to justify him in forming it.  Judge it by the recipient’s belief.

2. §542 – Opinion of Adverse Party

a. The recipient of a fraudulent misrep solely of the makers opinion is not justified in relying on it unless it is material and the maker purports to have special knowledge or stands in a fiduciary or confid rel w/the recipient or has successfully endeavored to secure the confidence of the recipient or has some other special reason to expect that the recipient will rely on his opinion.

i. No c/a for puffing.

3. §543 – Opinion of Apparently Disinterested Person

a. The recipient of a fraudulent misrep of opinion is justified in relying upon it if the opinion is that of a person whom the recipient reas believes to be disinterested and if the fact that such person holds the opinion is material.

vi. Hanberry v. Hearst – shoes w/GH seal of approval; good ex of §543

1. Is it reas to rely on opinion of disinterested person?  YES b/c 3dp has no incentive to lie

2. GH seal is the opinion of a disinterested party that the shoes are quality and stmt is actionable.

3. §539 – some opinions convey implicit facts; GH seal conveys implicit fact that GH did investigation and shoes are good.

4. However, not all opinions give rise to implicit facts.  §539 Cmt B – common situation where imply facts is when maker of situation has special knowledge and gives you an opinion.

5. Here, GH held self out to have superior knowledge and be a disinterested party so they are liable per §539 and 542.

b. Misstatements of Law

i. Historically, a stmt of law was not actionable b/c is an opinion.  WHY?

1. Every man is presumed to know the law.

2. No man can be expected to know the law.

ii. Today, a stmt of law is actionable even if it is an opinion as long as w/in circumstances it was reas to rely on that stmt.

iii. §545 – Misrep of Law

1. If a misrep as to a mtr of law includes a misrep of fact, the recipient is justified in relying on it as though it were any other fact.

2. If a misrep as to a mtr of law is only one of opinion, the recipient is justified in relying on it as though it were any other opinion.

c. PREDICTION

i. Caselaw says if just a prediction then not actionable b/c it is inherently speculative.

ii. Cts say if want to sue, it must be stmt of present or existing fact but no future stmts b/c no predictions

1. Moll says this is a conclusion by cts and CAN sue on predictions b/c it is a subset of opinion.

iii. Rstmts §§539, 542, 543 – all apply to predictions

d. INTENTION

i. You can sue on these historically b/c stmt of fact.

ii. §530 – Misrepresentation of Intention

1. 530(1) – a rep to do or not to do is fraudulent if you don’t have that intention at the time made stmt.

iii. McElrath & Burgdorfer cases are examples of this.

iv. Have to prove that intention was not to do that at time stmt was made - §530 cmt D.  Moll says this should be a fact question but some cts say it is a question of law.

v. A stmt of intent is synonymous or analogous to a promise.  

vi. HYPO:  D made a K and after a time broke it.  Is this actionable for deceit?

1. It’s a breach of K claim.

2. It is deceit if when enter into K you did not intend at the time the K was made to carry out obligations of the K. See §530 Cmt C.

3. If you changed your mind after the K was made, then there is no scienter if never intended to deceive.

vii. TX Cases – in case where party breached K and never intended to perform.  Cts allow breach of K action AND action for deceit.

1. **So, it is possible that every breach of K claim is a tort claim if can show that never intended to perform at time signed K.

5. Damages
a. Hinkle v. Rockville Motor Co – MAJ RULE re: damages in fraud

i. P bought new car and odometer had been rolled back and car had been in accident previously.  Seller never told P that.

ii. MAJ RULE – in an action for fraud, you can recover benefit of bargain (expectation) damages.

1. FMLA:  value you were promised-value what actually got

2. This same fmla is used with intentional fraud.

iii. MIN Rule – you can get out of pocket (reliance) damages

1. FMLA:  price you pay-value of what actually got

2. Tort dmgs are usually out of pocket dmgs b/c trying to compensate you and return you to where you were before harm occurred.

iv. TX – allows you to choose which dmgs fmla you want.  Why?  b/c if you drove a bad bargain then bene of barg dmgs would be small and reliance would be better.

v. For fraud, you can recover punitive and consequential dmgs if the fraud was done wantonly or maliciously.

b. Sloane - damages in Negligent Misrep case

i. Adopts §552B in Texas

ii. 552B – Damages for Negligent Misrepresentation

1. Can recover dmgs necessary to compensate the P incuding:

a. Out of pocket (reliance) damages

b. Consequential damages

c. CANT recover lost profits/benefit of bargain

6. Inteference with Existing and Prospective Contracts

a. Torts:  All 3 need intent and improper interference
i. 766 – II w/EK
ii. 766A – II w/EK
iii. 766B – II w/PK
b. Lumley v. Gye – 1853 case; §766 case
i. L&G are rival opera promoters.  L enters into K w/Wagner.  L had a negative covenant in K that if don’t sing for me then cant sing for anyone else.  G persuades W not to sing for L.
ii. Suit #1 – L sues W to enforce the negative covenant.  This is suit #2 where L sues G for interference w/K.
iii. HOLD – an action for intentional interference w/existing K is a viable CL c/a.  G interfered by enticing and procuring Wagner to refuse to perform.
iv. §766 – Intentional Interference w/Performance of K by 3dp:
1. One who intentionally and improperly interferes w/the performance of a K b/w another and a 3dp by inducing or otherwise causing the 3dp not to perform the K is subj to liability to the other for the pecuniary loss resulting.
v. §766 cmt I - P must prove D knew of the K b/c have to have knowledge to have intent.
c. Efficient Breach of K Theory – K law is designed to allocate resources to where they are most valued so it is efficient to breach a K as long as overall effect of that breach is value enhancing.
i. Example:  A has K to sell apples to B for $10.  C wants special kind of apples and offers $15.  Market price for apples is $11.  A will breach w/B and sell to C to make $15.  A will have to pay damages to B for $1 (11-10).  A makes $14 instead of $10 overall.
ii. §766 gets in way of efficient breach theory.
iii. We can reconcile efficient breach and §766 b/c tort of intentional interference w/K arises in RELATIONAL contracts such as employmt, leases, professional svcs, long term business rel, marriages, franchises, partnerships)
1. Relational K elements:
a. Long duration
b. Personal involvement
c. Exchange of things that are difficult to measure in dollars.
d. Bacon v. St Paul – indirect interference; §766A case
i. P works for person in stockyard.  D locks stockyards.  P sues for intentional interference w/K.
1. Diff f/Lumley b/c the interference in this case is slightly more indirect.
2. This is still covered by §766 b/c 766 says if induce or otherwise cause them not to perform the K.  The “otherwise cause” includes indirect forms per §766 cmts H&K.
3. §766A case b/c the EE is the interferee
e. What is the difference b/w §766 and §766A?

i. 2 major differences:
1. Who is the P?
a. In §766 – P sues b/c the OTHER party to its K is being interfered with
b. In §766A – the P IS the party being interfered with.
2. Under §766A, you can sue:
a. if cant perform your K or
b. if the D made the performance of your K more expensive or burdensome.
f. §766A – need intent and improper interference
i. Intent is defined as purpose or desire to cause a result or if know it is substantially certain to occur
ii. Can prove intent by showing:
1. D had purpose or desire to interfere w/my K OR
2. D knew w/substantial certainty that interference would result
iii. Can prove improper/wrongful by showing:
1. Wrongful/Improper Means
a. Violate a statute
b. Restrain trade/antitrust violations
c. Tortious means
d. If violate an ethical code
e. Violating an established std of a trade or profession
f. However, competition alone is proper
2. Improper Motive/Improper Purpose
a. You desired to hurt someone
i. Some cts say cant use improper motive alone b/c:

1. It is so subjective and have to prove thru circumstantial evidence.  Hard to prove for 1 person; harder for group; even harder for a corporation

2. A bad motive may not be strongly correlated to II w/PK and may just be competition.

ii. Some cts say you can use improper motive alone

iii. TX View – as long as you have a proper motive, the addition of an improper motive is ok.

iv. §768 – if conduct is directed at legitimate competition the fact that also have hatred does not matter.  Follows that if have proper motive, bad motives don’t matter.  Only actionable if SOLE motive is bad.  §768 cmt g.

v. Other jurisdictions say proper motive must be your predominant motive.

g. Adler Barrish case – II w/EK case
i. P is LF.  D is former associate of LF who solicits LF’s current clients to leave LF.  This is an II w/EK case b/c LF has existing contingency K’s w/clients.  PA SCt says associate cant do this and enjoins him.  The ct adopts §766 and analyzes the “improper” element.

ii. This ct defines improper as: when D does something against the societal rules of the game.  Thinks violated legal rules of game b/c associate violated ethical rules in soliciting clients.

1. Improper means such as unethical conduct can be “wrongful/improper”

iii. This case includes a free speech argumt.  Ct analyzes but says commercial speech is less protected than political speech.  II w/PK arises in commercial speech so 1st Amendmt argumt is not always a winner.

h. Interference with Prospective K - §766B

i. Della Penna case – Interference w/Prospective K case; 766B
1. Lexus introduced in US.  Toyota told dealers not to give Lexus cars to exporters.  P is an exporter.  D told dealers will punish them if sell to exporters.  Dealers stop working w/P.  P sued D for II w/PK.
2. Jury instruction said P had to show interference was wrongful.  Jury held for D.  Apps ct rev’d b/c P doesn’t have to show wrongfulness as part of PF case.  Cal SCt rev’d Apps ct and reinstates jury that P DOES have to show wrongfulness as part of PF case.
3. History behind II w/PK:
a. P has to show PF case, D shows aff defense, P had BOP to show intent, interference, and damages.  D had BOP to show actions were proper/rightful.
b. Della Penna ct did not like current state of tort and decided to recharacterize the elements and the BOP for II w/PK.

4. To prove II w/PK, P has to show:
a. Intent
b. Interference
c. Damages
d. Improper/Wrongful
5. Why?  b/c if let P have light BOP w/just 3 elements then hinders competition b/c any competition would be PF tortious, causes lawsuits b/c PF case is easy to make out and if don’t have to show wrongful, tort becomes too encompassing if PF case is that easy to make out.  Cts don’t want to rely on pleading rules to weed out bad cases b/c ct would still be spending time and money on litigation and legally P’s case cant be called frivolous b/c P showed the PF case.
6. HOLDING – P has to show interference was wrongful by some measure beyond the fact of interference itself.  Ct does not define wrongful though.
7. Della Penna concurrence defines wrongfulness:
a. Focusing on improper means/conduct.  This is met when using independent tortious means.  Tort can be satisfied by restraint of trade.

i. Rstmt Definition of Improper - §767 Factors
i. The nature of the actor’s conduct (improper means)
ii. Actor’s motive (improper motive)
iii. The interest of the other w/which the actor’s conduct interferes
iv. The interests sought to be advanced by the actor (1st Am) (gives D room to make defense argumt)
v. The social interest in protecting the freedom on action of the actor and the contractual interests of the other
vi. The proximity or remoteness of the actor’s conduct to the interference AND
vii. The relations b/w the parties
Overall:  767 cmt j – was the D actor’s conduct fair and reas under the circumstances?
j. Moll’s View – Might make sense to treat II w/EK different than II w/PK:
i. For II w/EK:
1. P should not have BOP to prove impropriety but just intent, interference and damages.  D has to show interference was proper.
ii. For II w/PK:
1. P has BOP for intent, interference, damages, and wrongful/improper.
iii. Why?
1. b/c existing K’s are more valuable and want to deter people f/interfering w/those existing K’s (unlike a K that may or may not come about).  Society thinks it is wrong to interfere w/an existing K.  See 767 cmt e,f,&j.
2. w/II w/PK P has to prove wrongfulness b/c want to foster competition and there is no implicit wrongfulness in interfering here.
k. Leigh Furniture case – UT SCt (handout)
i. Leigh sells bldg to Isom.  Isom runs business out of bldg.  Leigh harasses Isom and his customers.  Leigh sues Isom for default.  Isom counterclaims that Leigh interfered w/prospective K’s.  Jury held for Isom + dmgs. 
ii. UT SCt adopts II w/PK and P has to prove intent, interference, damages and impropriety.  Impropriety is defined by them as: 1) improper purpose OR 2) improper means.
1. Improper Purpose/Improper Motive – 
a. Have to prove D’s predominant purpose/motive is to injure the P.
b. Ct asks if Leigh’s predom motive was to injure Isom and says no that Leigh wanted to resell the bldg w/o Isom and this economic interest was controlling.  It is only your predominant purpose if injuring the other party was an end in itself.
2. Improper Means
a. Leigh ct looks at improper means used:
i. Using civil litigation as a weapon 
1. Here, 2 groundless lawsuits were filed
ii. Breach of K AND an intent to injure
1. Here, Breach of implied duty of GF in the K
2. Leigh says a breach of K AND an intent to injure together satisfy the improper means rqmt for the c/a for II w/PK.
3. Hypos:
a. X & Y have K.  X breaches.  Y sues X for breach of K.  There is no II w/ EK suit b/c Y has remedies available per K law.  Also, would clog ct system b/c P’s would use 2 c/a or would use II w/EK only b/c can get punitive dmgs in tort.  This would erode the tort-contract line.  So X is NOT liable for interfering with his X-Y contract.
b. X is wholesaler.  Y is distributor.  Z is retailer.  X wants to hurt Z so X breaches his own K w/Y.  Z will sue X for II w/EK b/w Y&Z.  The means of interference is X breaching w/Y.  This will allow for tort suit.
iii. §766 cmt d – the actor’s motive
1. There is a difference b/w intent and motive.
a. Motive – desire to interfere b/c you want to hurt someone
b. Intent – desire to interfere or knew w/subst certainty that interference would occur
iv. §767 cmt h – proximity or remoteness of actor’s conduct to interference
1. B has K w/C.  A persuades B to sell.  If C sues A for II w/EK then C has good case.  This is close proximity so it is improper.
2. A has K w/B; B has K w/C; C has K w/D.  D sues A.  No longer in close proximity.
l. Richardson v. La Rancherita – handout
i. La Rancherita has lease w/Breg.  Breg wants to assign lease but La Rancherita wont let him.  So Breg sells his stock to Bomze thinking this will get around no assignmt clause.  La Rancherita says no.  Breg sues for II w/PK.
ii. §773 – asserting bona fide claim – must assert in GF
1. See also §773 comment
iii. ??
iv. In end, ct thinks reason LR is asserting its K rt is not proper.
v. Asserting a legal right to interfere w/a K is a common defense asserted by D’s.
m. Brimelow v Casson – II w/EK
i. Theater troupe pd workers low wages.  Actors slept w/dwarves and had to prostitute selves.  Union puts pressure on theaters not to hire the troupe b/c troupe treats its EEs poorly.  Troupe sues Union.
ii. Must have:
1. intent
2. interference
3. damages
4. impropriety
5. BOP shifts to D to show justification or privilege.
iii. Here, D wins b/c argues public good is protected.  Appeal to the public good can be a defense.
n. 60 Minutes/Insider Hypo:
i. Whistleblower tobacco exec wants to violate his confidentiality clause with Brown & Williamson tobacco to go on 60 minutes and talk.  Moll says Whistleblower and 60 Minutes show can make Brimelow argument that he is doing it for the public good.
o. Intent v. Motive:
i. Intent – desire to interfere or knowledge that interference is substantially certain to result
ii. Motive – why you want to interfere
p. Texaco v. Pennzoil – Texaco interfered w/Pennzoil’s K w/Getty Oil.  P sued T for II w/EK.  Case yielded largest verdict for damages.
q. Harmon v. Harmon – II w/EK and II w/PK are subsets of larger area of tort law of interference w/any economic relationship.  This is an interference w/prospective gift in a will case.  P sues brother & sis-in-law for getting mom to disinherit him by fraud/undue influence.  Similar to an II w/PK case.
i. Hold – Ct felt an expectancy under a will is an interest the law will protect.
r. Efficient Breach Problem

i. A has K w/B for $15.  Mkt price=$20.  C offers $30.  A should breach w/B b/c A makes $30 f/C.  Pays $5 in dmgs to B.  A makes $25 which is better than $15.  This is an efficient breach.
ii. If this is a tort then efficient breach would not happen.  That is bad.  Efficient breach assumes no one is worse off.  B got his apples for $15 and is fully whole.  Argument that efficient breach only makes sense in situations where goods are fungible.  Not good to use w/relational K’s.
iii. RELATIONAL K HYPO:  Record company searches for new talent and gets a K w/hot young star.  New artist starts to succeed.  Other record comps show up to poach new artist trying to get a breach.  New talent leaves record label to go w/a new comp.  Can sue for breach of K and will win BUT it would be hard to show dmgs.  In relational K’s (for people and services), it is hard to quantify dmgs and get recovery on them b/c too speculative.  
1. This scenario does not fit w/efficient breach.  Efficient breach assumes you can quantify dmgs.  With relational K’s, you cant quantify dmgs to a substantial certainty.  So, tort of II w/EK makes sense.  You can hang the tort over the relationship and it will prevent poaching and breaching of contracts.  It forces negotiation.  Tort also provides punitives to compensate for loss.
2. Efficient breach makes sense w/K’s for fungible goods/commodities b/c you can quantify the dmgs.  Here, tort of II w/EK is a problem b/c gets in the way of efficient breach.  Don’t use II w/EK where can use efficient breach.
s. Holloway v. Skinner – TX SCt
i. Holligan Corp has severe cash flow problems.  Holloway is Pres/SH/Dir of Corp.  Corp has K with Skinner.  Holligan stopped pymt on Skinner’s K and later Holligan defaulted on K completely.  Skinner sues Holloway for II w/EK on the K b/w Holligan and Skinner b/c Holloway decided the Corp was not going to pay the K anymore.
ii. Why didn’t Skinner sue Holligan?  b/c company was insolvent.
iii. What protection should Skinner have gotten?  Make a K b/w Skinner, Holligan and Holloway; i.e. make Holloway personally guarantee the K.
1. Concurrence says Skinner did try to get a guarantee but didn’t and chose to go thru w/K w/Holligan anyway so Skinner should be held to the K.
iv. Ct has problem w/II w/EK claim b/c breacher and interferor CANT be the SAME person.  Cant sue for II w/EK if you are one of the parties b.c every time you had a breach of K suit you could also argue interference w/K which is a tort claim. 
v. Problem w/suing Holloway is that Holloway and Holligan are one and the same.  Holloway is an agent of Holligan so when Holloway acts he is acting for Holligan.
vi. TEST for seeing if agent is distinct f/principal:

1. When agent acts so contrary to the corporation’s best interests that his actions could only have been motivated by personal interests.
2. An agent is distinct when agent acts solely for his own interest and is acting totally contrary to principal’s interest.
vii. If Skinner can prove that Holloway acted solely for his personal interests then Holloway may be liable.  Ct says Skinner cant prove that.
viii. Hecht’s Concurrence
1. Hecht’s test:  If agent is acting w/in scope of authority then cant sue agent for interference.  If acting outside scope, then agent is not one and the same and can sue for interference.
2. So, agent can act for solely own purpose but if w/in scope of authority then ok.  Moll says weird b/c agent’s scope of authority must be for a corporate purpose.
a. Ex. treasurer – authority to write checks.  T writes check to self.  T is acting solely for own reasons.
i. Majority – can sue (MSJ not possible b/c motive is fact question)
ii. Hecht – this is w/in authority so CANT sue for II w/EK.  (allows MSJ b/c legal question)
iii. Enoch – tries to reconcile these 2 approaches and says if act solely for personal interests then no way you are w/in your authority.  Sees Hecht’s and Majority’s approach as same.  Construes as scope of authority.
ix. TX approach to elements of II w/EK:
1. K has to exist
2. Act of interference that is willful and intentional
3. Act is proximate cause of P’s dmg
4. Actual dmg or loss incurred
5. TX does NOT state that P has to show impropriety (maybe b/c w/II w/EK it is improper enough)
t. RULE – in II w/EK, the breacher CANT be the interferor.
u. Powell Industries & Powell v. Allen – II w/EK case
i. P asked A to pay P’s personal acting expenses out of PI’s funds.  A says cant use corp funds for personal expenses so A ref’d.  A told Bd at Bd mtg re: P’s conduct.  Bd votes to keep P and says P can do whatever he wants to A in dealing w/him.  P fires A.  A sues P for II w/EK.
ii. A must prove that P acted willfully and intentionally to serve P’s pers interests at the corp’s expense.  
iii. A corporate officers mixed motives are insufficient to establish liability.
iv. A corporation must complain about an agent’s conduct in order for it to be improper.
v. Here, P wins on MSJ b/c A cant show willful or intentional and corp did not complain at all but ratified P’s conduct.
vi. Moll says practical effect of Powell case is to stop suits against agents.
vii. CURRENT TEST for whether agent can be sued:
1. If want to sue agent then must show:
a. Agent acted solely in own personal interest (Holloway)
b. If corporation does not complain about agent’s actions then agent is not acting against the corp’s interest (Powell)
2. As Defendant:
a. If get Bd of Dir to approve action via resolution then can never violate this test
3. As Plaintiff:
a. Need a Bd complaining about the conduct.  If silence, then P loses.
b. Even if the Bd does complain, that is not conclusive of whether the agent acted against the principal’s best interest.
v. TX Beef Cattle (O’Brien) v. Green – Green has K w/Cargill.  TX Beef interferes by filing lawsuits against Green.
i. Jury found O’Brien was justified in his interference and held for D.   Jury said while O’Brien did act maliciously he was justified.  Trial Ct said you cant have actual malice AND be justified so they threw out the jury verdict and held O’Brien liable.
1. Actual malice – bad motive/to injure/harm.  Need actual malice for punitive dmgs.
2. Legal malice – no justification
ii. TX Elements:
1. P meets PF case (intent, interference, dmgs)
2. D has BOP to prove justification (conduct was proper)
a. D can show:
i. Type 1 - D had a legal right to do what did (judge decides as a matter of law and does not question motive) OR
ii. Type 2 – in GF, I thought I had a legal rt to do what I did but I was wrong. (decided by judge and jury)
1. Judge – trial ct determines that the D interfered while exercising a colorable right AND
2. Jury – finds that, although mistaken, the D exercised that colorable right in GF.
iii. HYPO:  A to buy land f/B.  C tells A that he has an easement and wants to use it.  A backs out of K w/B.  B sues C.  B must prove intent, interference, dmgs.  C has BOP to raise justification defense.  Real reason C went to A is that C hates B.  Does C have a justification defense in TX?
1. YES – Type 1; C has a legal rt to interfere b/c of his easement.  Motive is irrelevant.  Judge decides this as a matter of law.
iv. Ct says actual malice does not vitiate the justification defense.  If you have a legal rt, then don’t ask about motive.  BUT will look at GF if D thought had colorable legal right but didn’t.
v. Ct says that a finding of actual malice is irrelevant to the defense of justification.  Moll says how is that possible w/a Type 2 defense that had GF if also have actual malice?  Don’t have GF if D is motivated by ill will, hatred, desire to harm.
vi. Dissent – asks how you can have GF if at same time have ill will?
1. Could maybe reconcile by saying GF goes to the belief that have colorable legal rt and not to GF in motive.  (see test on p 216 to language on p 217)
2. Can reconcile if look at Type 2 defense this way:
a. Trial judge inquires objectively
b. Jury inquires if D subjectively thought had legal rt
vii. This is contrary to Richardson case – La Rancherita said had a K right.  Ct said but did not enforce the K right in GF.  
1. §773 says you are protected only when assert legal right in GF.  Can examine motives.
2. TX does NOT follow this approach per TX Beef Cattle.  It rejects §773 and it avoids concerns about motive.  But may not want people to assert their rights in BF.
w. Bennett case – supports Type 2 defense of whether D subjectively believed had legal right.
x. Calvillo – II w/PK; says the justification defense applies in II w/PK cases too.  D has BOP.  Here, D had legal rt to interfere w/P’s K (type 1 defense) so P loses.  This is a type 1 case so doesn’t shed any light on TX Beef as type 2.
y. Walmart v Sturges – Justification is no longer an affirmative defense in an II w/PK case.
i. In Calvillo, D had to prove conduct was “rightful” for II w/EK and II w/PK.
ii. NOW, in an II w/PK case, P has to prove as part of PF case wrongfulness (more like Della Penna)
iii. Wrongful is defined as independently tortious or unlawful.  Conduct that is merely unfair is not actionable.
iv. TX elements for II w/PK:
1. P must prove:
a. Intent
b. Interference
c. Damages
d. D’s acts are wrongful (independently tortious or unlawful)
v. TX chooses the “conduct” route of Improper Means.  Improper motive is NOT part of the test in TX
vi. What does TX mean by independently tortious or unlawful?
1. If it is wrongful under the CL or by statute.
2. Its still an open question as to what all indep tortious or unlawful applies to
vii. Per WalMart the justification defense is GONE!  P has to meet PF case.  Only defense D has is to combat the charge of fraud.
1. II w/EK elements:
a. P proves intent, interference, damages
b. D has justification defense
2. II w/PK elements:
a. P proves intent, interference, damages, and improper means
b. D has NO justification defense
z. Baty v. Protech – provides current elements for II w/PK as intent, interference, damages, wrongfulness (indep tortious or unlawful)
7. INSURANCE TORTS

a. Defintions:
i. Insurance Company=Insuror
ii. Client=Insured
b. 2 Major Duties
i. Duty to Defend
1. The ins co promises to provide a defense to the insured when the insured is sued on a claim potentially within the policy coverage.  Even if claim is frivolous, insuror promises to give insured an atty.
ii. Duty to Indemnify
1. Ins co promises to pay up to policy limits an injured 3dp for damage caused by the insured that is covered under the policy.
c. 2 Types of Policies
i. Claims Made Policy (ex. malpractice policy)
1. covers the insured for claims made against insured during policy period even though those claims are based on conduct that occurred outside the policy period.
2. Example is #1&2 below
ii. Occurrence Policy (ex. homeowner’s ins policy)
1. covers the insured for injuries that occurred during policy period even though the claim is not made until later
2. Example is #3&4 below

1. conduct

2.claim  3.conduct

4. claim

d. Types of Insurance Coverage
i. 1st Party Insurance
1. covers injuries to insured’s person or property (ex. health ins or disability ins)
ii. 3rd Party Insurance
1. insurance that covers injuries to 3dp’s property or person (liability ins)
8. 8 CORNERS RULE/DUTY TO DEFEND
a. North Star Mutual Ins v. RW – occurrence policy
i. TF & RW have sex.  TF infects RW w/herpes.  RW sues TF for negligence.  TF says didn’t know had herpes so it wasn’t intentional.  TF has homeowner’s ins policy.  Policy says will pay for bodily injury caused by an occurrence to which coverage applies.  An occurrence is defined as an accident.  TF makes a claim under HO policy.  Here, claim is under 3dp provision of HO policy.
ii. 1st suit – tort suit RW v. TF for negligence.  TF fwds suit to ins carrier North Star.  North Star denies coverage completely (wont defend and wont pay judgmt) b/c North Star believes there is no coverage under the policy here.
iii. 2nd suit – North Star v. TF for declaratory judgment asking ct to declare there is no duty to defend or indemnify here.  Ins co brings its 2nd suit b/c it wants to preempt suit by TF for not paying/defending TF.  Ins co wants its rights defined and wants to choose the venue (usually fed’l ct for ins co)
1. Some cts will stay the declaratory judgmt action until the tort suit is over
2. Other cts (TX follows) only let suit go fwd on the duty to defend argument b/c if decide duty to indemnify argumt then it is potentially an advisory opinion.
iv. If there is no duty to defend then don’t have to fund the defense.  Duty to defend is based on potential liability.  BUT this does not mean there is no duty to indemnify b/c its based on actual liability.
v. Test in MN for Duty to Defend:
1. whether the claim is arguably within the scope of coverage.  If any claim is made against an insured which could result in liability then there is a duty to defend.
vi. TX=8 Corners Rule
1. Look only at 2 things:
a. Petition
b. Insurance Policy
2. Assume petition facts are true, do they fall within the coverage of policy?
3. If any facts of P’s lawsuit that could give rise to covered claim then duty to defend exists.  There is an incentive for P to under plead so that can get ins coverage.
4. In theory, only focus on factual allegations and not legal theories (see Merchants case)
5. If there is any vague language in policy then resolve it against the drafter/ins co.
6. TX RULE – there is a duty to defend and breach of this results in K liability only.
vii. Duty to Indemnify – based on adjudicated facts.  If TF found liable for negligence, North Star doesn’t pay.  TF will sue North Star for breach of duty to indemnify.  North Star will defend saying act is intentional b/c ins policies exclude intentional acts.  Why isn’t North Star collaterally estopped?  B/c North Star did not get a chance to argue its side in RW v. TF suit.  (Rule p. 242M)
viii. Insurance Suits usually proceed:
1. Underlying suit
2. Declaratory judgment suit (re duty to defend)
3. Duty to Indemnify suit
ix. Burdens of Proof re: Types of Language Policies have:
1. Insuring language (what is covered)
a. The insured has the BOP to prove the claim falls within the insuring language
2. Exclusions (it would be covered but policy excludes it)
a. The insuror has the BOP to prove an exclusion applies
b. Exclusions are good b/c makes ins cheaper
x. North Star loses in this case b/c ct interprets “occurrence” to say if conduct is intentional but harm is accidental then it is an occurrence and since P alleged accidental harm then it is covered by the policy and D has duty to defend.
1. The insurance company wanted ct to focus on conduct
2. The ct focused on harm
b. Nat’l Union – TX SCt
i. Declaratory judgmt action.  Truck driver had gun and it accidentally went off and shot man driving in the car next to him.  Estate of victim sues and truck driver wants his insurance to cover it.  Policy says will pay sums insured legally must pay b/c of bodily injury or property dmg caused by an accident resulting from the use of an auto.  P sued for negligent mishandling of a firearm. 
ii. Ct applies 8 Corners Rule – only look at the P’s lawsuit petition and policy.
iii. Duty to defend not invoked b/c must be causal connection b/w injury and use of auto.  Here, this is not the result of the use of the truck.  There is no allegation in P’s petition that the injury resulted from the use of the truck.  Mere fact that auto was site of accident is not enough.
iv. HYPOS:
1. How could P alleged differently so that this was covered?
a. Maybe that truck had bad shocks and made gun jar and went off.  Plausible and this would at least trigger the duty to defend.  Some attys don’t read the policy so don’t plead correctly to try to invoke the policy coverage and defenses.
b. What about gun in glove compartment and got mad (road rage) so he pulls gun out and shoots?  It is intentional so would not be covered.
c. What about if bored and he starts using gun and shoots randomly?  This would not work b/c truck is just the site of accident.
9. DUTY TO SETTLE
a. Crisci v. Sec Ins Co. – Calif case; Duty to Settle
i. Lawsuit #1 is DeMare v. Crisci where P fell through bad stairwell and hurt self b/c D failed ot keep up maintenance on them.  P wins $100k so ins only gives $10k policy limit.  Ins co rejected settlement offer of $10k and $9k.  Insured wiped out financially b/c responsible for $91k.  So insured sues for breach and mental suffering and got $91k plus $25k mental.  Ins co appeals.
ii. In policy there is implied duty of GF & FD that wont injure rt of other to receive benefit of agmt.  This is implied into all K’s.  This implied obligation requires the insurer to settle in an appropriate case although no express rqmt in the policy.
iii. Why is this duty to settle needed?  COI b/w insurer and insured b/c there are policy limits.  It is always in insured’s interest to settle in policy limits when danger of judgmt in excess; insurer does not lose as much, he can gamble and may end up better if D wins so incentive to gamble a little.
iv. Why might insured prefer to settle? b/c litigation is big time involvement and no one wants J on their head for hurting someone.  So ct imposes this duty judicially b/c of this COI to protect insured.

v. Did facts of case show this COI? Yes; b/c insurer knew that at most would be out $10k plus costs and possibly less if D wins.

b. Stowers case – TX case

i. Same scenario; $5k limit; settlement demand $4k.  Policy limit creates the COI.

ii. Duty to settle stems from agency law and NOT implied covenant.  Insured is agent and insurer is principal.

iii. TX – duty to settle b/w insuror and insured.  Breach of this is a tort.

c. Duty to Settle

i. Test:  Whether prudent insurer w/o policy limits would have accepted the settlement offer.

d. Garcia case – 

i. Stowers duty has 3 prerequisites:

1. Claim against insured is w/in scope of coverage

2. demand w/in policy limit and

3. terms of demand are such that an ordinarily prudent insurer would accept it, considering the likelihood and degree of the insured’s potential exposure to excess judgmt.  

ii. **A demand above policy limits, even if reason doesn’t trigger Stower duty to settle.

iii. Strategic opportunity for P:

1. HYPO:

a. 2 mill injuries; policy limit $50k; P demand policy limit; ins co fails to respond; goes to trial and P wins $2 mil so ins co only pays $50k and D insured owes rest but doesn’t have any money.  This is worth nothing to P b/c cant recover their judgmt if no money or assets available to seize through legal process.  But what D does have is claim aginst ins co so P would get D to assign them their claim against ins co.  In return P gives D covenant not to execute which is where P promises not to execute against D’s assets ever so P sues ins co and will get money if they breach duty to settle.  So then P’s figured why waste time so approaches D before trial and tells them let’s just settle for $2M and P gets assessment of claim and K to D w/covt not to execute.  So just cut out trial process.

b. This worked for awhile but started to get abused b/c would settle fore really high amts b/c neither had anything to lose.

c. TX SCt (after intense lobbying by ins cos) started being stricter.

d. In Gandy, TX Ct said cant do this until after there had been an adjudicated amt through trial so no more pretrial settlements.

e. Article on p. 285

i. Some insured think less insurance better b/c when get sued then P will always ask policy limit so why not make it less.  But what about if caused more injury then personal assets would be at stake.  So these insureds must think that lawyers wont go after them personally.  They don’t want deep pockets.

ii. Moll thinks wrong, worry about personal assets.

f. Subrogation Article p. 292

i. Many K’s give express rt but not many cts imply equitable subrogation rt.

ii. Subrogation – ins co rt to step into shoes of insured and seek money that has been paid out.

1. Ex. home ins policy covers house where burned down and ins co paid you but turns out arson so then ins co can step in and sue the arsonist for money back OR if insured sued arsonist then ins co can get money from you that you recovered) (b/c classic double recovery)

g. Settled out of Court (p. 294-297)

i. Adjusters mainly care about closing files.  Tripartite relationship b/w ins co, insured and P can become difficult.

10. DUTY OF GF & FD

a. Arnold case – 1987

i. Auto policy w/nat’l cty ins and while on motorcycle wrecks w/uninsured motorist.  Policy had uninsured motorist protection.  The ins company was told to pay but they did not so hire atty to investigate and atty says don’t pay b/c evid that Arnold was speeding and drinking so jury wont like.  So Arnold sues uninsured motorist and wins but D has no assets.  So now sues his ins co b/c they wouldn’t pay him under uninsured motorist protection clause and that they breached the duty of GF & FD.

ii. Trial ct said no; not a duty.  TX SCt said we are going to create this duty of GF & FD to insureds.

iii. TX SCt holds that insurers have a duty to deal fairly and in GF w/insureds.

iv. Why does this duty exist?

1. Duty arises b/c of special relationship b/w parties governed or created by K.  Doesn’t come b/c of implied duty in all K cases b/c TX does not follow that.

2. Special relationship arises b/c of unequal barg power and the nature of insurance K’s.

3. Why is there unequal barg power?  B/c ins co is in charge of entire claims process.  They could arbitrarily deny coverage and insured may not fight it.  Even if insured fights it, all ins co has to pay is K dmgs and interest under K law.  This case gives P’s a tort c/a and allows tort dmgs.

4. Breach of duty of GF & FD has to be imposed b/c of unequal barg power and too much incentive on insurers part to not do the right thing.

v. Today, Arnold has been watered down.  The TX SCt revisted this is Giles and said ins co doesn’t nec act in BF when denies a claim.  Also ins co would have to pay own and P’s attys fees and pay pre & post J interest and penalties for bad acts.  All these are incentives for ins co to act in GF and are reasons that don’t need the duty of GF & FD.

vi. Duty of GF & FD still exists in TX though.  Cts just don’t accept it as easily as used to.

vii. Why did TX SCt emphasize unequal bargaining power and nature of ins K’s?

1. Crisci said every K has an implied cov of GF & FD.

2. Foley – if say every K has implied cov of GF & FD then its too broad/expansive.  This allows all breach of K’s to be converted into tort.  The Foley ct didn’t want to extend the special rel f/ins to that b/w an EE & ER b/c this would erode the line b/w K and tort.

a. GF & FD c/a is a tort claim that arises f/breach of imp cov of GF & FD in K.

b. Foley is an example of Calif trying to fix Crisci effects b/c Crisci converted all K breaches into tort b/c every K has implied cov of GF & FD which means it’s a tort as well.  Foley tries to backtrack and say ins rel was special but employmt rel is not.

c. Foley starts Calif moving towards TX approach.  TX rejected that all K’s have implied cov of GF & FD.  

d. In TX, duty of GF & FD is based on special relationships so that every breach of K is NOT a tort.  TX looks at things on a relationship by relationship basis.

b. Aranda case – 1988 TX SCt

i. P was EE of 2 businesses, each had WC policy.  P is hurt on job and submits claim to both ins carriers.  Ins carriers disagreed over who had to pay so neither paid the EE.  EE sued   Ins co’s followed the WC statutory framework by using IAB to decide who has to pay.

ii. Ct says ins co owes duty of GF & FD to insureds b/c the EE is a party to the K.  The problem here is timing-the injured EE is dependent on carrier for protection and EE has no immediate recourse.  This evidences the unfair barg power of ins co’s.

iii. Holding was attacked in dissent b/c there’s a WC statute that is set up to adjudicate these claims and ins co’s were following law.  The maj said there’s no difference in the context of WC ins and reg ins.  Dissent says statute protects insured so no unequal bargaining power.

iv. Ins code and DTPA cover unfair practices by insurance companies.

c. TX

i. Insuror owes insured a duty of GF & FD.  Breach of this is a tort.

11. BOUNDARY BETWEEN K AND TORT

a. You have the same type of harm when allow tort and K action.  So which action applies?

i. Tort – vindicates social policy

ii. K – more narrow; purpose is to effectuate the intention of the parties.  K is based on enforcing deal b/w parties.  Compensatory dmgs.

12. Is this a breach of K or a Tort action?

a. Efforts to distinguish b/w the 2 go way back:

i. English cts – misfeasance v. nonfeasance.

1. Nonfeasance – failed to do something = K

2. Misfeasance – did act carelessly or acted recklessly or badly = Tort

b. Montgomery Ward v. Sharrenback – TX SCt case
i. P has water heater f/D’s store. Wont work.  D sends Sessions to fix it & P & D enter into K to fix heater.  P’s house burns down b/c of D’s negligence.  P sued for negligence.
ii. Where does this negligence duty come from?  A duty is owed and it comes f/the contract itself.
1. RULE - In every K is a CL duty to perform with care, skill, reasonable expedience and faithfulness the thing agreed to be done.  This language allows for c/a in K and tort.
a. RULE - Every K has a duty to carry out K with care & a breach of it is a tort.
i. Every K has a duty to perform K w/care and breach of that is tort.
2. This sounds similar to implied cov of GF & FD.  TX rejected imp cov of GF & FD in Arnold & Aranda dissent. 
iii. Tort/Contract
1. Tort
a. Negligence
b. Shorter SOL
c. No punitive dmgs for regular negligence
d. No K defenses apply
e. Can get punitive dmgs with gross negligence
2. Contract
a. Longer SOL
b. No punitive dmgs
c. Has K defenses
d. May have problem w/indefiniteness in this case.
c. Jim Walter Homes v. Reed – TX SCt revisiting Mont Ward issues 40 yrs later
i. P uses D to build house.  P sues D for negligent construction of home b/c used bad concrete and wood.  P sued per breach of wty (K claim), gross negligence and DTPA.  Jury finds for P for actual, DTPA, and punitive dmgs.
ii. Apps ct upholds punitive dmgs.  Apps ct says need gross negligence to have punitive dmgs.  D argues that this is a K claim so no punitives should be allowed.  P argues has tort claim b/c every K has a duty to carry out K with care per Montgomery Ward case.
iii. RULE - Ct said the nature of the injury most often determines whether it is tort or K.
1. If injury is economic loss only to the subject of the K itself=K
2. If have pers injury or property damage other than to the subject of the K=Tort

iv. Here, P was injured b/c house promised was not the house received.  This is economic loss regarding the subject of the K so it is a K claim.  No punitives are allowed.

v. To get punitives, P has to prove a distinct tortious injury w/actual dmgs to get exemplary dmgs.

1. P plead mental anguish but did not submit it to the jury so cant get exemplary here.  Moll says that this is odd.  If P pleads mental anguish and D moves for MSJ and says no tort claim.  Ct CANT grant b/c the test of whether it is a tort or K claim depends on a JURY finding of a special tort injury (pers injury or prop dmg in something other than the subject of the K).  Doctrine can only be used on appeal!

2. TX SCt probably did this to close the flood gates on K cases being pled as Tort.

vi. HYPO:

1. What if exact same case but there’s personal injury to P?

a. On appeal their tort claim will hold up per Jim Walter Homes b/c have pers injury/prop dmg to other than subject of K itself.

b. Moll says tort is usually based on vindication of social policy/bad conduct NOT what the nature of the injury is.

2. House w/termites.  Hire Terminex.  Sign a K.  Terminex doesn’t get rid of termites.  This is breach of K.  Can this be a tort claim?

a. YES per Montgomery Ward.  BUT could also be tort claim b/c could be a fraud action per §530 and would have to prove at time entered into K that it was not Terminex’ intent to get rid of termites.

3. Will JWH case let you bring both K and tort claims?

a. The JWH case cares about the nature of injury.  Here, P only has economic injury so NO exemplary dmgs b/c this is a K claim.

d. Southwestern Bell v. DeLanney – TX SCt 1991

i. DeLanney had K w/SWB to publish ad and tried to change lines and SWB did but deleted his ad accidentally so not printed in book so he lost business.

ii. C/A – negligently failed to perform K and DTPA claim.  P did not bring breach of K claim b/c there was provision in K that said dmg limited and could only get price pd for ad.  But provision did not apply to tort dmgs.  Might have also done to avoid pointing out that there is a K here so just focus on tort c/a only.

iii. P tried to use Montgomery Ward argumt that all K have duty to perf w/care.

iv. What about Jim Walter Homes?  What are P dmgs?

1. Here P is out the money he spent on the ad and any perspective lost business (lost profits).  These are stemming f/K and are sole economic loss.  There is no personal injury or property dmg.

2. Jury found D negligent and gave dmgs for lost profits.

3. So, TX SCt has to reconcile Mont Ward & Jim Walter Homes.  Cites Mont Ward but takes little diff view and says this duty comes f/ CL duty “to act w/reas skill and diligence in making repairs so as not to injure a person or property by his performance.”  Called the “duty not to create a dangerous condition”

4. Did this b/c did not want to erode contract/tort boundary.  That’s why shifted focus of Mont Ward.

5. So this duty used in Mont Ward is CL and don’t even need K under new reasoning.

6. Concurrence says not every breach of K accompanied by negligence creates a tort c/a.

a. Concurrence – says CL duty of public service applies to telephone company but this encompasses telephone service so problem here is that sale of adv is not part of duty.

7. Here, there is no independent duty from K, only K duty to publish ad.

8. RULE – source of duty is relevant (need independent tort duty to have a tort) and nature of injury may also be relevant.

v. Case Holdings for Test for Tort Claim:

1. Montgomery Ward – look at source of duty

2. Jim Walter Homes – Test is nature of injury.  Need special tort injury beyond economic loss if want to bring tort claim.

3. DeLanney – source of the duty is focus, but narrows it and also says can look at nature of P’s loss too but not necessary; but need independent source for duty.

a. Look at source of duty (is there an indep duty that exists in tort law?)  If so, can bring tort claim.

b. Nature of injury might be relevant

vi. Moll says in practice, please both K and Tort claims and get both submitted to jury and hope jury rules for you on both and then on appeal will only lose some dmgs if really K and not tort.

vii. TEST now:

1. Look at source of duty

2. Look at nature of injury (not mandatory though)

viii. Damages for fraud are benefit of the bargain dmgs which is same as K so for many fraud c/a the dmgs are economic losses stemming f/K.
ix. Split in TX:
1. Some cts – Fairness rule
a. Tort – punishes conduct that society finds objectionable – so why let off hook for tort just b/c have same dmgs as would get in K?
2. Other cts – Efficient breach
a. Don’t make K disputes give rise to tort claims b/c will deter efficient breaches.
e. Formosa v. Presidio – TX SCt 1996
i. Presidio (P) is contractor who does work at Formosa’s (D) plant.  P sues D for breach of K, fraud (includes fraudulent inducemt), breach of GF & FD.  P alleges D had premeditated scheme to defraud creditors on project.
ii. Jury finds that there is fraud and breach of GFFD in tort.  Jury also finds a breach of K.  Jury awarded punitive dmgs based on fraud & GFFD c/a.  Trial ct said P had to choose which recovery it wanted – K or tort.  P accepted the tort claims.
iii. D appeals asking if P has a valid fraud claim b/c P only lost economic losses stemming f/the K.  There’s no separate personal injury or property dmg.
iv. Per DeLanney – make 2 inquiries
1. Source of duty
a. Here, is there a duty that exists to proscribe fraud?  
i. YES – cant w/scienter lie to induce K’s.  D used fraud by lying in bid pkg info and used economic position to strong arm the contractor.
ii. S530 – prove no intent at time signed K then this is fraud.  TX has adopted §530 in Spoljaric case.
2. Possibly look at nature of injury
a. Did P suffer dmg separate f/dmg to K?  
i. NO – P only suffered economic losses.  So fails 2nd prong of DeLanney.  BUT this case says nature of injury prong is NOT relevant w/respect to a fraud claim.  Don’t need a distinct tort injury.  Can just be economic loss.
v. P alleged a GFFD claim.  Ct says there is NO duty of GFFD in commercial contracts.  The GFFD duty only comes f/special relationships like insurance.
vi. RULE - Formosa rejects the application of DeLanney to preclude tort dmgs in fraud cases.
1. TEST now – only need independent source of duty to bring a tort claim.
a. Only inquiry is source of the duty and don’t worry about nature of the injury in a fraud claim.
2. Why for fraud claims is the nature of the injury irrelevant?
a. B/c dmgs will always be economic losses (BOB dmgs) just like K.  This would foreclose fraud claims when they involve a K and that’s not right.
b. Nature of injury prong is GONE for fraud claims but may not be gone for other claims.
f. DSA v. Hillsboro ISD – TX SCt 1998
i. D is contractor.  P hires D to build school.  D builds crappy school.  P sues D for breach of K, negligent misrep, grossly negligent misrep (Moll says only need grossly for punitive dmgs), and DTPA.  Jury finds breach of K and negligent misrep and it is grossly negligent to get punitive dmgs.
ii. Can you bring a negligent misrep c/a in this context?
1. Most cts recognize negligent misrep in professional svcs context.
2. Most cts don’t recognize it in an arms length transaction.
3. Moll says it is odd that this c/a wasn’t dism’d.  But §552 does not limit is to prof’l svcs contracts.  §552 captures arms length bargaining parties.
iii. D argues to TX SCt that there is no special dmgs here.  Theres only BOB dmgs so no special injury here.  These are economic losses stemming f/K like JWH case so this is K.
iv. Types of damages:
1. K dmgs are BOB dmgs.
2. Negligent misrep §552B is OOP dmgs.
3. Moll says ct is wrong b/c negligent misrep gives OOP dmgs not BOB dmgs.
v. P can argue Formosa does not require any special dmgs.  
1. TEST:
a. It is the duty – is there an independent duty that exists in the law outside K?  Here, duty not to negligently misrep so can sue in tort per Shatterproof Glass case.
b. Here, ct says that nature of injury is STILL relevant and P cant bring negligent misrep c/a b/c doesn’t have special tort injury.
c. So look to see if an independent duty exists AND what the nature of the injury is.
2. Why would ct say need indep inquiry w/negligent misrep?
a. B/c ct does not want to convert every K dispute into a negligent misrep claim.
b. Rationale:
i. Ct is not worried about fraud being a tort b/c have to prove intent at time K was singed which is a high std to prove scienter.
ii. Ct is worried about negligent misrep b/c it is easier to say D was careless in making a promise in a K.
3. 2 Views on DSA:
a. The damages for negligent misrep are in §552B and are reliance/out of pocket dmgs.  Here, school district requestsed bene of barg dmgs which you cant get w/negligent misrep.  So, Moll says maybe the DSA case just illustrates that a party asked for the wrong damages OR
b. Maybe negligent misrep really does say that the nature of the injury really is relevant.
4. Where does TX stand on Con/Tort issue?
a. Both source of duty and nature of injury are potentially relevant
b. Source of duty appears to always be relevant
c. Nature of injury may/may not be relevant.
d. Ct appears to be taking all of this on a tort-by-tort basis.  Moll says maybe that is ok.  Focusing on the source of the duty is probably correct b/c tort law is about punishing conduct that is socially objectible.
e. But, independent injury rqmt can be used when issue comes too close to con-tort line (converting all breach of K into tort claims).
f. Maybe DSA is just a case that asked for the wrong dmgs though and shouldn’t read too much into it and then the law is still Formosa and only inquiry is source of the duty.
13. Breach of K as Tort

a. Insurance context
i. GFFD obligation or Duty to settle – these both allow tort dmgs
b. What if fraud?
i. Seamans v. Std Oil – Calif SCt – eradicated line b/w K and tort
1. S entered into gas purch K w/Std Oil.  After entered into K, Arab oil embargo occurred and oil scarce.  Std Oil says cant provide quantity b/c of rationing.  Seaman’s says will try to get release f/fed’l agency.  Fed’l agency says need cert copy of ct order showing had a K for purch of gas/oil.  Seamans needs it b/c has K w/city to provide fuel.  Seamans asks Std Oil for copy of K and Std Oil says no so Seaman’s goes under.
2. Seaman’s sues for breach of K, fraud, II w/K, and breach of C of GFFD.  Seamans wins on all except fraud c/a.  II w/K fails b/c intentional tort and cant define intent as knowing interference is subst cert to result.  (Moll says this is Restmt definition but is it based on 1st rstmt and not 2nd restmt – today this would be correct definition).  Only the breach of C of GFFD left.
3. Punitive dmgs were tied to breach of C of GFFD.  In Calif, Crisci said every K had an implied cov of GFFD.  (TX does not follow that)
a. Just b/c C of GFFD in every K doesn’t meant hat breach of that is a tort.
4. Rule - Ct says sufficient to recognize that party can incur tort remedies when, in addition to breaching the K, party seeks to shield self f/liability by denying in BF and w/o probably cause that the K exists.
a. Tort occurs when party denies K in BF f/existing.
5. Historically, K law is not punitive.  Thus, don’t distinguish regular K’s f/those w/bad motives in breach.
6. Kozinski argues:

a. This is absurd b/c if use “no consideration” as a K defense then it also implies the denial of a K.  This gives the P the potential to create liability against the D.  Judge Kozinski asks what the difference is b/w a BF denial of the K and a BF denial of liability under the K.  He argues that this case makes no difference and will chill possible K defense arguments.  Defendants will have to worry about P’s recharacterizing their K defense argument into a BF denial of K argumt.
b. Thus, the certainty/predictability of K’s is threatened.
ii. Freeman v. Belcher Oil – CA SCt case
1. Belcher Oil hired Morgan Lewis LF to get an accountant (Freeman).  Freeman did work but was not paid.  Freeman wanted money and sued Belcher for breach of K.
2. Freeman sued for breach of K and BF denial of K per Seaman’s.  Freeman won actual dmgs for breach of K and punitive dmgs for BF denial of K.
3. Cal SCt on appeal asked whether BF denial of K should exist at all as a c/a?
a. Ct said NO!!! and reversed Seaman’s.
4. Why did Ct reverse itself?
a. B/c too hard to administer and makes every breach of K a tort action as well.
b. Problems:
i. Purpose of K dmgs is compensation not punishment.  Law hasn’t ever cared about spiteful/mean breaches v. normal breaches.  K remedies are restricted to compensatory b/c efficient breach, allow predictable dmgs, b/c it facilitates K formation.  If you allow tort dmgs then destroy predictability and harm facilitation of K formations.
ii. Ct says leave it to the legislature re:whether to impose punitive dmgs or not.
iii. Ct agrees w/Kozinski and says overturn it b/c there is no functional difference in denying existence of K and denying liability under the K.  If leave this then will create risk that will chill K defenses and will also be too expensive to inquire into motive.  We want to encourage efficient breaches.  Further, Seamans confused many of the appellate cts.
5. Ct concludes that no tort recovery for breach of K outside of insurance cases (unless breach an independent tort duty).
6. Did Freeman go too far?
a. Judge Mosk’s concurrence:
i. Seamans was too broad but Freeman is too sweeping b/c it wipes out Seamans instead of just reframing it.
ii. Tortious breach of K outside insurance K may be found when:
1. breach is accompanied by tort
2. means to used to breach K are tortious
3. one party intentionally breaches K intending or knowing that such a breach will cause sever, unmitigated harm in the form of mental anguish, personal hardship or substantial consequential dmgs. (MEAN breach).
iii. Mosk thinks that “mean breaches” should be dealt w/differently than regular breaches and thinks Seamans is a “mean breach.”
iv. Why?
1. b/c of problems with applying std K formula in Seamans:
a. Seamans could not cover b/c of oil embargo so it wont fit a normal K problem.
b. Consequential dmgs don’t work b/c Std Oil can argue embargo arose after K signed and was not foreseeable.
c. Argue that damages are speculative.
2. So, Mosk believes Seamans demonstrates that some K breaches cause severe harm that should allow for tort recovery.  
3. However, Moll says there is danger of chilling efficient breach though.  When you base tort on motive you run risk of chilling conduct that is proper and run risk of juries getting it wrong.
4. Maybe with some K’s “mean breach” makes sense 
a. Ex. relational/personal service K’s – efficient breach doesn’t work w/these so “mean breach” might make sense.
