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I. Introduction

a. Definition of CONTRACT – an enforceable promise

b. Elements of a contract:

i. Offer

RULE - Must be a direct, complete, and clear proposal that a K be entered into, providing for exchange of defined performances.

ii. Acceptance

RULE - Must be a manifestation of assent to all of the terms exactly as proposed by the offeror, and must be done in the manner invited or required by the offeror (by return promise, performance, tender, etc.)

iii. Consideration

See below for rule.

You must have all 3 elements to make a contract (generally)


c. Breach of contract – failure to perform the promise or terms of agreement


“Contract” is an idea … a mental construct.  It is not concrete.

c. Perspectives on Contract Theory

i. Maine:    “As a society matures, obligation shifts from being based on status to being based on contract.”  (paraphrase) – Sir Henry Maine

Status ----------------------------( K

ii. Fuller: Three basis for enforcing contracts

1. Autonomy

2. Reliance

3. Unjust enrichment

iii. Formalism (Langdell, Williston)

1. Cases decided on mechanical application of rules to reach doctrinally “correct” results

2. Look to past for the “rule” or precedent, and apply that to the current case.

3. The “naturalistic phallacy” – looking at what the law IS and saying this is what it OUGHT to be

iv. American Legal Realists (Holmes, Pound, Llewellyn)

1. Decisions are not really made on objective principals or rules, but rather on individual bias, personalities, points of view, interests, and goals of decision maker.

2. Decisions are just rationalized on a formal principal or concept, but may or may not really represent basis for decision.

3. All decisions should be made with POLICY in mind – the social purposes of the legal process.

4. Law is prediction.  Based on bias/beliefs of judge, you can predict the policy he/she will advance, and thus the decision on a given case.

5. Realists don’t believe that the law always IS what it OUGHT to be.  Judges should look forward and make decisions on what the law OUGHT to be (policy), not what it IS (by looking to the past).

v. Law and Economics, “Chicago School” (Posner, Scallia)

1. Law should increase/enhance utility on the whole

2. “efficiency” – efficiency is increased when cost of transactions is reduced and resources are allocated to their most highly valued uses.

3. People are “rational maximizers of utility”

4. Legal decisions should reach “efficient” outcomes

5. Breach of contract may be more “efficient”, in some cases, than keeping obligations (if benefit of not performing outweighs benefits of performing)

6. “Positive” – legal rules tend to reach “efficient outcomes”

7. “Normative” – the inefficient rules should be modified toward greater efficiency

8. Decisions can be made by imagining a fictitious purely rational person and considering how he/she would act to further/maximize their utility.

vi. Critical Legal Studies (CLS) – “the crits”, “post modernists”

1. Combination of legal realism, Marxism/socialism, philosophies

2. They believe it is impossible to discover or develop any rational system of decision making in our legal system as it now exists.

3. They believe that our legal system makes decisions aimed at keeping the balance of power as it is – keep the rich rich and keep the poor poor, continue to hold down minorities/women/underclass

4. Ultimate goal is utopian society based on altruistic and communitarian values.

vii. Justice – cases should be decided individually so that justice will be served

viii. Trust – relational view of law – societies with high levels of trust will function better

II. Enforcing Contracts – Legal Obligation

a. Lon Fuller’s 3 substantive bases of contractual liability – why contract’s are enforced:
i. Private autonomy – individuals possess a power to effect changes in their legal relations.
ii. Reliance – the breach of a promise may work an injury to one who has changed his position in reliance on the expectation that the promise would be fulfilled
iii. Unjust enrichment – the injustice resulting from breach of a promise is aggravated.
b. “The Objective Theory of Contracts” – from Holmes and Williston

1. The original Restatement of Contracts

2. Cases decided on mechanical application of rules to reach doctrinally “correct” results

3. Your own subjective understanding is not so important … what you sign or accept as would be interpreted by common understanding (by an observer) is what should be enforced (“Manifestation of Assent”) 

-> Restatements – Section 20

-> Ray v. William G. Eurice Bros., Inc.




4. Meaning is important, intent is not important

5. Enforcement is based on how you manifest your intent, not what you really intend.

6. Meaning is conveyed through language/writing/symbols.  It is important how these manifestations are interpreted.

Contracts that are enforced (generally): commercial exchanges, bargained for agreements, promises w/ consideration, promises with reliance leading to harm (“promissory estoppel”), unjust enrichment (a.k.a. restitution, quasi contract, contract implied in law, quantum meruit)

Contracts that are not enforceable (generally): promises made in jest or not meant to be serious, gift promises (no consideration), agreements obtained through fraud or duress

c. Intent to be bound
i. Ray v. William G. Eurice & Bros., Inc. – Eurice Bros. did not understand exactly what they were agreeing to, but were still held to contract due to manifestation of assent.  They signed the document that clearly indicated they would build to engineer’s “nitpicky” specs
ii. Park 100 Investors, Inc. v. Kartes – Kartes not held to contract that they signed due to fraud.  Contracts are not enforceable, even with manifestation of assent, if obtained through fraud.
Elements of fraud (must have all 3):
a. Misrepresentation of material facts or events past or future
b. Intent to deceive
c. Reliance
d. Harm/detriment

d. Consideration
i. RULE: R2K §71 (paraphrase): 

1. A performance or a return promise must be bargained for

2. Performance or return promise is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise

3. Performance may consist of an act other than a promise, a forbearance, or the creation, modification, or destruction of a legal relation.

4. The performance or return promise may be given to the promisor or to someone else.  The performance or return promise may be given by the promisee or by some other person.

ii. Benefit / detriment test
iii. Bargained for agreement
iv. Bilateral Contract – promise for promise
v. Unilateral Contract – promise for performance
vi. Hamer v. Sidway – Forbearance from a legal right by promisee is sufficient consideration.

vii. Baehr v. Penn-O-Tex Oil Corp. – No consideration if there is no evidence (based on actions of parties) of consideration (no deference of right to sue by Baehr, no action by Penn-O-Tex to suggest they sought forbearance, nothing to suggest either party took assurance to pay or agreement not to sue seriously)

viii. Doughert v. Salt – No consideration for promise to pay $3,000, even with promissory note, because there was no consideration.  Promissory note was only given because Charley had been “a good boy” … no future obligations for Charley.

e. Promissory Estoppel (Reliance)

i. “Section 90” (lawyer slang) for promissory estoppel – 

ii. RULE: § 90 of the original Restatements: 

“A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.”




R2K § 90:

(1) A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires.

(2) A charitable subscription or a marriage settlement is binding under Subsection (1) without proof that the promise induced action or forbearance.
iii. Elements:

1. Promise

2. Reliance

3. Detriment

iv. Promises within a family:

1. Kirksey v. Kirksey – case from 1845 before doctrine of “promissory estoppel” was widely adopted – sister in law depended on promise, but was not enforced – judges said there was no consideration. (Before concept of promissory estoppel)

2. Greiner v. Greiner – case from 1930 – promise to give land to son Frank was enforced because he relied on it to his detriment (§ 90 is cited in decision)

3. Wright v. Newman – Wright’s actions interpreted as a promise to act as father to Newman’s son, who he knew was not his (he signed birth certificate, etc.).  Wright was forced to pay child support after breakup w/ Newman due to her reliance to detriment on his “promise”

v. Charitable pledges

1. Allegheny College v. National Chautauqua County Bank – Cardozo mentions promissory estoppel, but then reasons that it is irrelevant in this case, and that promise is enforceable based on consideration (college will name scholarship and use money only for causes specified in return for promised money).

a. This case could have been argued 3 ways:
i. consideration – there was none… it was only a charitable donation – not enforceable
ii. consideration – there was consideration because the college named the scholarship after Ms. Johnston (bargained for agreement) – promise enforceable

iii. promissory estoppel – college relied on promise and granted scholarship already – promise enforceable

vi. Promises in a commercial context

1. Katz v. Danny Dare, Inc. – Katz is hit in head trying to stop robbery after years of working for Danny Dare, Inc.  He is not the same after injury, so they promise him a nice pension to retire.  He retires, then Dare later stops paying his pension.  AC reversed TC and said Katz should be paid based on promissory estoppel (he relied on their promise of a pension to his detriment).
2. Shoemaker v. Commonwealth Bank – Shoemaker’s rely on banks promise to obtain homeowner’s insurance for them to their detriment when house burns down.

f. Restitution, “unjust enrichment”, “quasi contract”, “quantum meruit”, “contract implied in law”

i. RULES: 

1. Implied-in-law contract (quasi K) (definition) - An obligation imposed by law because of the conduct of the parties, or some special relationship between them, or because one of them would otherwise be unjustly enriched (Black’s)

a. Elements of quasi K (Restatements of Restitution, §1):

i. ( has conferred a benefit on the (
ii. The ( has knowledge of the benefit

iii. The ( has accepted or retained the benefit conferred

iv. The circumstances are such that it would be inequitable for the ( to retain the benefit without paying fair value for it.

2. Quantum meruit – recovery of the reasonable value of services performed to compensate a person who has rendered the services in a quasi-contractual relationship (Black’s)

3. Quantum valebant - the reasonable value of goods or materials
4. Unjust enrichment – The retention of a benefit conferred by another, without offering compensation, in circumstances where compensation is reasonably expected (Black’s)

5. A person who officiously confers a benefit is not entitled to restitution. (Restatement of Restitution, §2) 

6. Preservation of Body/Life - Restatement Restitution § 116 – A person who has supplied things or services to another, although acting without the other's knowledge or consent, is entitled to restitution therefore from the other if:

a. He acted unofficiously and with intent to charge therefore, and

b. The things or services were necessary to prevent the other from suffering serious bodily harm or pain, and

c. The person supplying them had no reason to know that the other would not consent to receiving them, if mentally competent; and

d. It was impossible for the other to give consent or, because of extreme youth or mental impairment, the other's consent would have been immaterial.

7. Preservation of Property or Credit – Restatement Restitution § 117(1) – A person who, although acting without the other's knowledge or consent, has preserved things belonging to another from damage or destruction, is entitled to restitution for services rendered or expenditures incurred therein, if
a. he was in lawful possession or custody of the things or if he lawfully took possession thereof, and the services or expenses were not made necessary by his breach of duty to the other, and

b. it was reasonably necessary that the services should be rendered or the expenditures incurred before it was possible to communicate with the owner by reasonable means, and

c. he had no reason to believe that the owner did not desire him so to act, and

d. he intended to charge for such services or to retain the things as his own if the identity of the owner were not discovered or if the owner should disclaim, and

e. the things have been accepted by the owner.
ii. Restitution in absence of a promise

1. Credit Bureau Ent., Inc. v. Pelo – Suicidal Mr. Pelo forced into hospital, but later refuses to pay.  TC, AC, SC force Pelo to pay for services.  Pelo was “unjustly enriched”.
2. Commerce Partnership v. Equity Contracting Co. – Equity hired by general contractor hired by Commerce for building improvements.  General contractor goes bankrupt.  Equity sues Commerce for payment for services.  Remanded for further proceedings to determine if Commerce paid general contractor for services.  If so, they were not unjustly enriched and do not have to pay Equity.  Inverse is also true.

3. Watts v. Watts – Couple cohabitating (never married) for 12 years, then split.  Can’t settle possessions under divorce law because never married and no common law marriage in Wisconsin.  AC says woman could potentially recover under unjust enrichment (for all the services she provided to man during 12 years for which she was not compensated).  Remanded for TC to decide.

iii. Promissory restitution (promise to pay for “past consideration”)

1. Under classical contract theory, promises for past consideration were NOT binding EXCEPT for

a. Promise to pay debts barred by the statute of limitations

b. Promise to pay debts discharged in bankruptcy

c. An adult “affirming” a contract made as a minor.

2.   However, exceptions are developing under unjust enrichment principles.

3. RULE: R2K §86:

a. A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice

b. Such a promise is not binding if:

i. The promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched, or

ii. To the extent that its value is disproportionate to the benefit.

4. Mills v. Wyman – Mr. Wyman’s son is cared for by Mills for several days before his death.  Mr. Wyman promises to pay Mills and thanks him for caring for son, but never pays.  Promise is not enforceable because “past consideration” was to the adult son, not the father.  Father was not unjustly enriched.  (Although judge stated father should pay by moral obligation).

5. Webb v. McGowin – Webb falls with the 75 pound block instead of dropping on McGowin to save his life.  Webb is injured so McGowin pays him $15 every two weeks since Webb can no longer work.  McGowin dies, and court forces his estate to pay Webb for rest of his life (as promised) because McGowin received material benefit (was unjustly enriched) from Webb’s actions.

a. Posner would say that utility was served by following McGowin’s wishes.  If McGowin had thought his wishes would not have been followed, he might have paid a lump sum.  In doing so, he may have over paid (decreasing his utility) or underpaid (decreasing Webb’s utility).

III. Reaching Agreement – Process of Contract Formation

a. Offer and Acceptance – Bilateral Ks
i. Bilateral K – offer –> return promise for future consideration (both parties promise)

ii. “Power of Acceptance” – the party to which as offer is made has the “power of acceptance” such that when he/she manifests his/her “acceptance” of the offer in a legally effective way, then at that moment a K is formed.

iii. Acceptance must be the “mirror image” of offer – an agreement to all terms of the offer.  Any response seeking to modify those terms is a counter-offer.  A counter-offer transfers the power of acceptance to the other party.

iv. Lonergan v. Scolnick – letters from Lonergan in response to newspaper add, form letter, and another letter were not “acceptance” of offer to sell land because it was clear in all cases Scolnick (seller) was reserving right to express further assent.  No K formed.

1. SIDE NOTE: TC ruled not that there was no offer, but that acceptance was not prompt enough.  Acceptance – must be communicated to be effective.  See “mailbox rule” – R2K §§ 63, 65, 66, and 68.  Mailbox rule will not apply if offeror has expressly stated that he must receive the acceptance for it to be effective.

v. Izadi v. Machado Ford Inc. – A misleading newspaper add for a Ford dealership was treated as an offer giving the customer the “power of acceptance”.  Court reasons that “bait & switch” ads should be treated as offers, where normally ads are treated as “requests for offers”.

b. Offer and Acceptance – Unilateral Ks

i. Unilateral K – offer -> PERFORMANCE; not a return promise

ii. Under classical theory, K is not binding until performance is complete.  Offeror has power to revoke the offer at any time before performance is complete.

1. Petterson v. Pattberg (1928) [pg. 179] – Offeror’s (Pattberg’s) promise to allow early payment of mortgage at reduced price revoked before mortgagee (Petterson) delivers payment, but after mortgagee sells house to another to pull together the cash.  Promise was deemed NOT enforceable because offeree (Petterson) did not complete performance before revocation of offer.

iii. Recently, law has evolved to allow promise in exchange for performance to be enforceable after “part performance” or in case of pre-acceptance detrimental reliance (similar to promissory estoppel).

iv. RULES:

1. “Part Performance” - R2K §45 (a.k.a., “option contract”)

a. Where an offer invites an offeree to accept by rendering a peformance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it.

b. The offeror’s duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.

2. Pre-acceptance reliance - R2K §87(2): An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice. (The Drennan rule –see below)
a. NOTE: This principle has mainly been successful only in the construction bidding situation, as is the case in Drennan.
v. “Part Performance”

1. Cook v. Coldwell Banker/Frank Laiben Realty Co. – Realty company was forced to pay Cook (agent) bonus for her sales made during bonus eligible term, although realty co., at end of term, changed offer so that payment would not occur for 3 more months.  Cook left during 3 months, but court forced payment of bonus under “part performance”.

vi. Pre-Acceptance Reliance

1. James Baird Co. v. Gimbel Bros., Inc. (1933) [pg. 190] – Subcontractor’s bid to general contractor is too low.  Gen. contractor submits bid.  Then sub revokes offer.  Gen contractor then wins bid (but it was too low).  Gen contractor loses suit (tried to claim promissory estoppel, §90).  Opinion by Hand (U.S. 2nd Circuit) said promissory estoppel only applied to gift promises.

2. Drennan v. Star Paving Co. (1958) [pg. 193] - Subcontractor’s bid to general contractor is too low.  Gen. contractor wins bid, but sub refuses to do job for bid price.  Gen contractor loses money after paying another sub to do job at higher cost.  Gen contractor wins suit based on promissory estoppel.  Opinion by Justice Traynor (Calf. Supreme Court).

Logical Positivism – words refer to an external reality

Postmoderism:

- There is no autonomous self.

- There are no foundational principles/truths.

- Knowledge is really just belief.

- Language cannot really represent reality.

- The only reality is how each reader interprets symbols/text.

IV. The Statute of Frauds

a. Definition – A statute designed to prevent fraud and perjury by requiring certain contracts to be in writing and signed by the party to be charged. (Black’s)

b. RULES:
i. If a contract falls within the Statute of Frauds, it is not enforceable unless there is a written memorandum of the K terms signed by the party to be charged.
ii. The types of contracts required by the S.O.F. to be in writing to be enforceable varies slightly from jurisdiction to jurisdiction.  However, the coverage of the typical American statute of frauds is listed in R2K § 110:
1. a contract of an executor or administrator to answer for a duty of his decedent (the executor-administrator provision);

2. a contract to answer for the duty of another (the suretyship provision);

3. a contract made upon consideration of marriage (the marriage provision);

4. a contract for the sale of an interest in land (the land contract provision);
5. a contract that is not to be performed within one year from the making thereof (the one-year provision).

6. a contract for the sale of goods for the price of $500 or more (Uniform Commercial Code § 2-201);

7. a contract for the sale of securities (Uniform Commercial Code § 8-319);
8. a contract for the sale of personal property not otherwise covered, to the extent of enforcement by way of action or defense beyond $5,000 in amount or value of remedy.  (Uniform Commercial Code § 1-206).
c. Nuances:

i. A K that met the SOF, but now the memo no longer exists is still enforceable if it can be proven that memo existed (becomes an evidence issue).  See R2K § 137.

ii. The SOF cannot undo a completed K, even if it fell within the statute.  (Example: Contract for sale of goods cannot be declared unenforceable once goods are delivered and accepted.)

iii. There is no requirement that a memorandum be communicated or delivered to the other party to the contract, or even that it be known to him or to anyone but the signer.  A memorandum may consist of an entry in a diary or in the minutes of a meeting, of a communication to or from an agent of the party, of a public record, or of an informal letter to a third person. Where a written offer serves as a memorandum to charge the offeror, however, communication of the offer is essential.  See R2K § 133.

iv. The signature to a memorandum may be any symbol made or adopted with an intention, actual or apparent, to authenticate the writing as that of the signer.  It could even be letterhead or e-mail “signature” (this is often debatable, but has been acceptable to some courts).  See R2K § 134.

v. Statute of Frauds is a defense to be used against someone trying to enforce a contract.  It is an affirmative defense.

vi. To meet the statute, the memo must contain all terms of the K – in other words, it must be “integrated”.

vii. The memorandum may consist of multiple documents.  Only one of the documents must be signed.  Any unsigned document must refer, on its face, to the same transaction.  (NOTE: parol evidence may be admitted to connect the document and to show assent by the party being charged to the unsigned document).  See R2K § 132.

1. See Crabtree v. Elizabeth Arden Sales Corp (1953) [pg. 298] – a two-year K for employment w/ Elizabeth Arden Corp. was determined to be enforceable although its terms were written on three different documents, only two of which were signed.

d. Exceptions to the Statute of Frauds:

i. Action in Reliance / “Part Performance” (Equitable Estoppel)

1. R2K §129 - A contract for the transfer of an interest in land may be specifically enforced notwithstanding failure to comply with the Statute of Frauds if it is established that the party seeking enforcement, in reasonable reliance on the contract and on the continuing assent of the party against whom enforcement is sought, has so changed his position that injustice can be avoided only by specific.

2. NOTE: This has a history from the equity courts.  Therefore, it can only be used to force specific performance, not for $$$ damages.

3. NOTE: “Part performance” may be paying part of the purchase price (or even all of it), and/or taking possession of the land and making improvements to it.  (In other words, it may be more than “part performance”, but this is just what it is called.)

4. See Winternitz v. Summit Hills Join Venture (1988) [pg. 305] – Pharmacy owner made verbal agreement to renew lease but never signed new lease.  Relying on the terms agreed upon, he sold his business and paid first month at agreed upon increased rent rate.  Leasor later renigs, causing K to sell business to fall through.  Court rules “part performance” (§129) not applicable because ( was seeking damages, not performance.  However, court did find ( liable of a tort – malicious interference w/ a K.

ii. Action in Reliance (Promissory Estoppel)

1. R2K §139 - (1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the Statute of Frauds if injustice can be avoided only by enforcement of the promise. The remedy granted for breach is to be limited as justice requires. (2) In determining whether injustice can be avoided only by enforcement of the promise, the following circumstances are significant:

a. the availability and adequacy of other remedies, particularly cancellation and restitution;

b. the definite and substantial character of the action or forbearance in relation to the remedy sought;

c. the extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence;

d. the reasonableness of the action or forbearance;

e. the extent to which the action or forbearance was foreseeable by the promisor.

See Alaska Democratic Party v. Rice (1997) [pg. 314] - ( (Alaska Democratic Party) found liable for damages for breach notwithstanding statute of frauds because of oral promise by chairman-elect for a two-year job contract for Ms. Rice as his executive director.  In reliance on promise, she moved to Alaska and quit job in Maryland.

V. Interpretation and the Parol Evidence Rule

a. Approaches to interpretation:

i. Subjective – “meeting of the minds” approach – if the parties attributed materially different meanings to contractual language, no contract was formed.

1. See Raffles v. Wichelhaus (1864, England) [pg 350] – Two merchants entered K for sale of cotton to arrive on a ship named Peerless from Bombay.  There were 2 ships named Peerless, both arriving w/ cotton from Bombay – one leaving in October, the other in December.  Buyer thought Oct.; seller thought Dec.  Court said no consensus, therefore, no K.

ii. Objective (classical Objective Theory of Contracts) – Words should be understood in accordance with their normal usage, or should be interpreted as an objective third-party observer would interpret them.  See R1K § 230.  This could result in the court enforcing a meaning of the K that neither party intended.

iii. Modern objective approach – The meaning that “controls” must be determined.  If both parties do in fact attach the same meaning to a provision, that meaning will govern (R2K§ 201(1)).  If there is disagreement over terms, K should be interpreted by answering two questions:

1. Whose meaning controls the interpretation of the contract?

a. R2K § 201(2) - Where the parties have attached different meanings to a promise or agreement or a term thereof, it is interpreted in accordance with the meaning attached by one of them if at the time the agreement was made  (a) that party did not know of any different meaning attached by the other, and the other knew the meaning attached by the first party; or

(b) that party had no reason to know of any different meaning attached by the other, and the other had reason to know the meaning attached by the first party.

2. What was the party’s meaning? See R2K § 202 & 203, as well as pg. 358, note 4 for rules in aid of interpretation.

If neither party’s meaning controls (both did not know nor should have known other’s meaning), there is no K. (R2K § 201(3))

iv. Joyner v. Adams (1987) [pg. 352] – Disagreement between developer (Adams) and landowner (Adams) over meaning of term “developed”.  TC found for ( because ( drafted K.  AC reversed and remanded saying you should only find against drafter when bargaining power is unequal.  Remanded for TC to determine if either party knew or should have known other party’s understanding (modern objective approach).

v. Frigaliment Importing Co. v. B.N.S. International Sales Corp. (1960) [pg. 360] – Disagreement over meaning of term “chicken”.  ( said it meant young chickens, ( said it meant any chicken (including old stewing chickens that they delivered to ().  Court considered whether either party knew other parties meaning, trade meanings, regulatory definitions, etc.  Court determined that it was (’s burden to show that meaning other than the common meaning should apply and that ( knew or should have known this meaning and dismissed the case.

vi. Terms:

1. Patent ambiguity – ambiguous on it’s face

2. Latent ambiguity – not ambiguous on it’s face, but ambiguous due to collateral or extraneous facts (e.g., ambiguity of word “chicken” or “developed”)

b. The Parol Evidence Rule
i. Purpose: to prevent a party from introducing into court extrinsic evidence of matters not contained in the written agreement, where that evidence is offered to supplement or contradict the written agreement.

1. Excludes prior oral and written statements as well as contemporaneous oral statements.

2. The rule only controls what type of information is permitted – jury must still make a ruling on credibility.

3. Not an evidentiary rule of law, but a substantive contract rule of law.

4. Parol Evidence Rule is triggered by the written agreement – it must be a writing!!!

ii. The rule only applied to contracts where memorandum is “integrated”, i.e., it is complete.  

iii. Integration - R2K § 209 -  (1) An integrated agreement is a writing or writings constituting a final expression of one or more terms of an agreement.  (2) Whether there is an integrated agreement is to be determined by the court as a question preliminary to determination of a question of interpretation or to application of the parol evidence rule.  (3) Where the parties reduce an agreement to a writing which in view of its completeness and specificity reasonably appears to be a complete agreement, it is taken to be an integrated agreement unless it is established by other evidence that the writing did not constitute a final expression.

iv. The court must first determine whether a memorandum of K is integrated.  If it is fully integrated or partially integrated Parol Evidence Rule applies.  If it is not integrated, Parol Evidence Rule does not apply.

v. When a memorandum is determined to be “partially integrated”, evidence may be admitted regarding consistent additional terms/agreements, but not to contradict or delete what is in writing.

vi. Approaches to determining integration:

1. Classical :

a. Four corners rule – question of integration should be answered through the examination of the writing only. (Before looking at extrinsic evidence, the court determines if the writing is integrated.)

b. A merger clause is conclusive evidence that the writing is integrated.

c. If a merger clause does not exist, then the writing should be treated as integrated, unless it appears on its face to be incomplete.

See Thompson v. Libby (1885) [pg. 384] – Plaintiff claimed that defendant verbally gave him a warranty on condition of logs at time of signing written K.  K only mentioned logs and price, nothing on condition.  Court ruled that K was integrated on its face, so no parol evidence of a contemporaneous warranty could be admitted.

2. Modern:

a. A finding of integration should always depend on the actual intent of the parties, and a court should consider evidence of all the facts and circumstances surrounding the execution of the contract, as well as the writing, in uncovering intent. (After considering all the evidence, in camera, the court determines if the writing is integrated.)

b. A merger clause is evidence of integration, but not conclusive.

See Taylor v. State Farm Mutual Autmobile Insurance Co. (1993) [pg. 392] – Arizona court clearly adopts modern approach to determining whether a K is integrated and/or ambiguous.  The judge should first hear evidence in camera, then determine if there is ambiguity or if K is or is not integrated, then decide scope of parol evidence to be admitted.  In this case, SC said parol evidence was correctly admitted to explain the meaning of the written K.

vii. Exceptions to Parol Evidence Rule (when the Parol Evidence Rule does not apply)
1. Evidence offered to explain the meaning of the agreement (may not expand or contradict what is written),

2. Agreements, either oral or written, made after the execution of the writing (even if these agreements do expand, contract, or contradict what is written),

3. Evidence offered to show that effectiveness of the agreement was contingent on a condition previously agreed upon orally.

4. Evidence offered to show that the agreement is invalid for any reason, such as fraud, duress, undue influence, incapacity, mistake, or illegality.

5. Evidence offered to establish a right to an “equitable” remedy such as “reformation” of the K (testimony that part of K was inadvertently omitted from writing by mistake – must shown by clear and convincing evidence – and that K should be “reformed”),

6. Evidence introduced to establish a “collateral agreement” (a separate K that is consistent w/ the written agreement, and is for separate consideration).  R2K § 216(2) considers the written agreement to be “partially integrated” in this case, so evidence to consistent collateral agreements is admissible.

Sherrodd, Inc. v. Morrison-Knudsen Co. (1991, Montana) [pg.407] – “This case should be ripped from the book and spat upon mightily!!”  Family owned earth-moving business, Sherrodd Inc., told that dirt to be moved was about 25,000 yards3, so they bid on it assuming that amount, but was actually twice as much.  Signed K for bid amount and “LS” dirt (lump sum) because they were told they wouldn’t get paid … K had a merger clause.  Then gen contractor refused to pay.  Sherodd alleged fraud.  TC dismissed based on parol evidence rule (4 corners rule).  SC affirmed saying that parol evidence, did not allow testimony of promises made when it directly conflicts w/ terms of K even when fraud!  Dissent said “intent integration test” - modern approach – should be used.

Nanakuli Paving and Rock Co. v. Shell Oil Co. (1981) [pg. 414] – judgment n.o.v by TC reversed b/c Shell knew or should have known of common trade usage of price protection & breached good faith dealings (required by UCC) by not providing price protection for increase. Course of performance is evidence of what the K terms were – determines the meaning of the agreement – thus not excluded by the P.E.R. Also common trade usage can be used to “qualify” terms of K, not to “negate” them entirely.

VI. Supplementing the Agreement: Implied Terms, the Obligation of Good Faith, and Warranties

a. Terms “implied by law” – made a part of the agreement by operation of the rules of law rather than by agreement of the parties themselves.  There are three ways a term may be “implied by law”:

i. A statute provides for it (e.g., U.C.C. and “good faith”),

ii. Common law precedents dictate, or

iii. The court concludes an implied term is appropriate in a certain case.

Classical example: Wood v. Lucy, Lady Duff-Gordon (1917) [pg. 432] – Wood and Lady Duff-Gordon have written agreement for Wood to be exclusive agent to market her endorsement of products and her own products.  They will split profits 50/50.  She goes out and gives endorsement on her own and refuses to pay him.  She argues that there is no K because no consideration (he has no obligation under the K, only she does).  Cardozo says there is consideration (his efforts) … it is implied.  There has to be or there is no “business efficacy” of their agreement.

b. The Implied Obligation of Good Faith

i. Reason for this implied duty for every K – Sometimes, one party would act in a way either expressly permitted or at least not forbidden by terms of K, but the actions were still deemed to be improper by other party.  Courts began imposing this implied duty.

ii. RULES:

1. UCC § 1-203: Every contract or duty with [the UCC] imposes an obligation of good faith in its performance and enforcement.

2. R2K § 205: Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.

iii. Definitions of “good faith”:

1. UCC § 1-201(19) – honesty in fact in the conduct of transaction concerned

2. UCC § 2-103(1)(b) – for a merchant, honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade

3. RUCC § 1-201(b)(2) – honesty in fact and the observance of reasonable commercial standards of fair dealing.

These definitions create a lot of flexibility.  Some courts interpret it simply as not lying, while others go much further with the “reasonable commercial standards of fair dealing” phrase.

Empire Gas v. American Bakeries (1988) [pg. 455] – *Posner* - Empire Gas and American Bakeries signed a “requirements contract” for EG to supply and install for AB “approximately 3,000 more or less” conversion kits (converting their vans from gasoline to propane) and supply all propane for 4 years.  AB then backs out and buys none.  EG sues, applying UCC § 2-306(1), which is for requirements Ks.  It requires “good faith”.  Posner said that ordering zero conversions is not necessarily bad faith, but it must be for a valid good faith business reason.  In this case, it appeared to be just a re-evaluated management decision by D, and not good faith.  He affirms juries finding for plaintiff.

Requirements contracts

· Excessive increases not allowed by UCC … “no quantity unreasonably disproportionate to any stated estimate … may be tendered or demanded” § 2-306(1)

· Excessive decreases in demand must meet the obligation of good faith.

· The reason for the change, not the amount, is pivotal.

· Factors

- If the reason is beyond the buyer’s control, the change will likely be in good faith.

- Attempts to procure the requirements more cheaply elsewhere or with intent to harm the seller is bad faith.

- The fact that a requirements contract has become unprofitable may not be a sufficient reason.

Output contracts (where a seller sells only to one buyer) are likely to be treated similarly to requirements contracts.  Also regulated by UCC § 2-306.

c. Warranties
i. Definitions:

1. Warranty – An express or implied promise that something in furtherance of the K is guaranteed by one of the contracting parties; esp. a seller’s promise that the thing being sold is as represented or promised. (Black’s)

2. Express warranty – A warranty created by the overt words or actions of the seller.

3. Implied warranty – A warranty arising by operation of law because the circumstances of a sale, rather than by the seller’s express promise.

ii. RULES:

1. UCC § 2-313. Express Warranties by Affirmation, Promise, Description, Sample

(1) Express warranties by the seller are created as follows:

a. Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the affirmation of the promise.

b. Any description of the goods which is made part of the basis of the bargain creates an express warranty that he goods shall conform to the description.

c. Any sample or model which is made part of the basis of the bargain creates an express warranty that the whole of the goods shall conform to the sample or model.

(2) It is not necessary to the creation of an express warranty that the seller use formal words such as “warrant” or “guarantee” of that he have a specific intention to make a warranty, but an affirmation merely of the value of the goods or a statement purporting to be merely the seller’s opinion or commendation of the goods does not create a warranty.

2. UCC § 2-314: Implied Warranty: Merchantability; Usage of Trade

(1) Unless excluded or modified (Section 2-316), a warranty that the goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect to the goods of that kind.  Under this section the serving for value of food or drink be consumed either on the premises or elsewhere is a sale.

(2) Goods to be merchantable must be at least such as

a. pass without objection in the trade under the contract description; and

b. in the case of fungible goods, are of fair average quality within the description; and

c. are fit for the ordinary purposes for which such goods are used; and

d. run, within the variations permitted by the agreement, of even kind, quality and quantity within each unit and among all units involved; and

e. are adequately contained, packaged, and labeled as the agreement may require; and

f. conform to the promises or affirmations of fact made on the container  or label if any.

(3) Unless excluded or modified (Section 2-316) other implied warranties may arise from course of dealing or usage of trade.

3. UCC § 2-315 Implied Warranty: Fitness for Particular Purpose
Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller’s skill or judgment to select or furnish suitable goods, there is unless excluded or modified under the next section an implied warranty that the goods shall be fit for such purpose.

4. UCC § 2-316 Exclusion or Modification of Warranties
(1) Words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other; but subject to the provisions of this Article on parol or extrinsic evidence (Section 2-202) negation or limitation is inoperative to the extent such construction is unreasonable.

(2) Subject to subsection (3), to exclude or modify the implied warranty of merchantability or any part of it the language must mention merchantability and in case of a writing must be conspicuous, and to exclude or modify any implied warranty of fitness the exclusion must be by a writing and conspicuous. Language to exclude all implied warranties of fitness is sufficient if it states, for example, that “There are no warranties which extend beyond the description on the face hereof.”

(3) Notwithstanding subsection (2)


(a) unless the circumstance indicate otherwise, all implied warranties are excluded by expressions like “as is”, “with all faults” or other language which in common understanding calls the buyer’s attention to the exclusion of warranties and makes plain that there is no implied warranty; and 

(b) when the buyer before entering into the contract has examined the goods or the sample or model as fully as he desires or has refused to examine the goods there is no implied warranty with regard to defects which an examination ought in the circumstances to have revealed to him; and

(c) an implied warranty can also be excluded or modified by course of dealing or course of performance or usage of trade.

(4) Remedies for breach of warranty can be limited in accordance with the provisions of this Article on liquidation or limitation of damages and on contractual modification or remedy (Sections 2-718 and 2-719).

iii. Bayliner Marine Corp. v. Crow (1999) [pg. 485] – Virginia Supreme Court overrules TC saying that there is no evidence of either an express or implied warranty as a matter of law for boat that wouldn’t go 30 mph (only went about 14 mph).  No express warranty – wrong prop and loaded down w/ 2000 lbs of accessories).  No implied warranty of merchantability, no implied warranty for general purpose, no implied warranty for particular purpose.

iv. Defenses to Breach of Warranty (pg. 494):

1. Disclaimer

2. Lack of privity – (only a potential defense for economic loss for breach of implied warranty) (horizontal non-privity may be an effective defense for personal injury or property damage) – mostly not a defense any more for breach of warranty because most buyers usually purchase through middle-man (not directly from manufacturer)

3. Contributory behavior

4. Statute of limitations

5. Lack of notice (time) if results in prejudice – notice must be in a reasonable time and within the scope of the warranty

6. Parol Evidence Rule (express warranties only).

v. Privity – The relationship between the parties to a contract, allowing them to sue each other but preventing a third party from doing so.  The requirement of privity has been relaxed under modern laws and doctrines of implied warranty and strict liability, which allow a third-party beneficiary or other foreseeable user to sue the seller of a defective product. (Black’s)

1. Vertical privity - The legal relationship between parties in a product's chain of distribution (such as a manufacturer and a seller). (Black’s)

2. Horizontal privity - The legal relationship between a party and a nonparty who is related to the party (such as a buyer and a member of the buyer's family). They either use or are affected by the goods.(Black’s)

3. Vertical non-privity will not bar a warranty action.

4. Horizontal non-privity ?? not sure.  Will not bar a tort action.  May bar a K action.

vi. Implied warranties in the sale of real property

1. The UCC does not cover the sale of real property – only the sale of consumer goods.  Therefore, implied warranties for newly constructed home are a relatively new common law /statutory creation.

2. The clear majority of jurisdictions have recognized an implied warranty of quality in the sale of a new home by a builder-vendor (common law). (n. 1, pg. 502)

3. Also, many states have enacted statutes that create the implied warranty for new homes, but these also normally limit the warranty to a certain number of years and more clearly (sometimes more narrowly) defines the scope of the warranty. (n.3, pg. 503)

4. These implied warranties, as w/ consumer products, may be disclaimed in most jurisdictions.  Many jurisdictions have ruled that disclaimers must be conspicuous, specific, and by mutual agreement. (n.4, pg. 503)

5. Privity – A growing number of jurisdictions do not require privity.  A subsequent home buyer may still make claims on the implied warranty against the home builder as long as within the scope and time limits of the warranty as defined by legislation and/or common law in that jurisdiction. (n.5, pg. 504)

6. Two types of implied warranties on newly constructed homes (some jurisdictions have one or the other, or both):

a. Warranty of skillful or sound construction – the manner in which the work was performed

b. Warranty of habitability – the home will not have any major defects which render it uninhabitable

Caceci v. Di Canio Construction Corp. (1988 – N.Y.) [pg. 499] – In this landmark case, the New York Court of Appeals established that home builders do have an “implied warranty of skillful construction.”

VII. Avoiding Enforcement: Incapacity, Bargaining Misconduct (Duress, Undue Influence, Misrepresentation, Nondisclosure), Unconscionability, and Public Policy

a. Incapacity

i. RULES:

1. Minority - Minors are generally held by courts not to have capacity to enter into contracts.  So, minors may enter contracts, but the contracts are voidable (the minor may rescind), except for contracts for “necessaries”.

a. R2K § 14 – Unless a statute provides otherwise, a natural person has the capacity to incur only voidable contractual duties until the beginning of the day before the person’s eighteenth birthday.

b. “Necessaries” – Traditionally, these are items that one needs to live (food, clothing, shelter).  Some courts have construed this more broadly.

c. Other Exceptions – The minor’s ability to disaffirm a K may be restricted if the minor engages in tortious conduct, such as misrepresenting his age, or willfully destroying goods.  Some jurisdictions still allow minor to disaffirm K, but may be held liable for tort.

2. Mental incompetence - Contracts entered into by mentally incompetent adults are generally voidable (by the incompetent party).  However, the person is required to make restoration to the other party (both parties returned to pre-contract state) unless special circumstances are present such as fraud, bad faith, other party knew of incompetence, etc. 

a. R2K § 15 – 

(1) A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect

(a) he is unable to understand in a reasonable manner the nature and consequences of the transaction, or

(b) he is unable to act in a reasonable manner in relation to the transaction [even if he understands it] and the other party has reason to know of his condition.

(2) Where the contract is made on fair terms and the other party is without knowledge of the mental illness or defect, the power of avoidance under Subsection (1) terminates to the extent that the contract has been so performed in whole or in part or the circumstance have so changed that avoidance would be unjust.  In such a case a court may grant relief as justice requires.

b. Competency must be determined on the date the K was formed.  To avoid enforcement, the party must have been incompetent at that time.

i. There is a presumption of competence.

ii. The party seeking to avoid enforcement has the burden of showing that the party was, in fact, incompetent at that time.

c. If a person is under legal guardianship, they are deemed not to have capacity.

3. Intoxication

a. R2K § 16 – 

A person incurs only voidable contractual duties by entering into a transaction if the other party has reason to know that by reason of intoxication


(a) he is unable to understand in a reasonable manner the nature and consequences of the transaction, or


(b) he is unable to act in a reasonable manner in relation to the transaction.

ii. Hauer v. Union State Bank of Wautoma (1995 – Wisconsin) [pg. 515] – A K between a bank and a mentally incompetent woman (brain damaged from a motorcycle accident) for a $30,000 loan with her mutual fund (she lived off the income from this fund) as collateral was declared voidable because the woman was determined to have been incompetent at the time of entering the K.  The bank was determined to have acted in bad faith because there was evidence that bank knew (or should have known) of Hauer’s mental state; therefore, they are not entitled to restitution of the loaned money and they cannot retain Hauer’s mutual fund (contract is totally VOID).

iii. Policy reasons for differentiating mental illness from minors:

1. Minors are more easily recognizable, while mental illness may be very hard to spot.

2. Mental illness can be faked.

3. You want to protect the mentally ill, but not so much that it is unfair to the public.

b. Duress

i. Duress – Broadly, the threat of confinement or detention, or other threat of harm, used to compel a person to do something against his or her will or judgment.

ii. For K purposes, there is are two types of duress:

1. Physical duress – Physical confinement, physical harm or threat of physical harm, or detention of person’s property to force them to enter into a K. (Makes a K VOID)

2. Economic duress – A [wrongful] coercion to perform by threatening financial injury at a time when one cannot exercise free will (Black’s – modified) (Makes a K VOIDABLE)

iii. RULES:

1. R2K § 174 – When Duress by Physical Compulsion Prevents Formation of a K (K is Void)

If conduct that appears to be a manifestation of assent by a party who does not intend to engage in that conduct is physically compelled by duress, the conduct is not effective as a manifestation of assent.

2. R2K § 175 – When Duress by Threat Makes a Contract Voidable (This would include economic duress.)

(1) If a party’s manifestation of assent is influenced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim.

(2) If a party’s manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the duress either gives value or relies materially on the transaction.

3. R2K § 176 – When a Threat is Improper

(1) A threat is improper if


(a) what is threatened is a crime or a tort, or the threat itself would be a crime or a tort if it resulted in obtaining property,


(b) what is threatened is a criminal prosecution,

(c) what is threatened is the use of civil process and the threat is made in bad faith, or (threat to sue)

(d) the threat is a breach of the duty of good faith and fair dealing under a contract with the recipient. (threat of a bad faith breach of K)

(2) A threat is improper if the resulting exchange is not on fair terms, and

(a) the threatened act would harm the recipient and would not significantly benefit the party making the threat,

(b) the effectiveness of the threat in inducing the manifestation of assent is significantly increased by prior unfair dealing by the party making the threat, or

(c) what is threatened is otherwise a use of power for illegitimate ends.

4. Elements of economic duress (common law – see Totem)

a. An improper or wrongful threat (see R2K § 176, above)

b. Lack of reasonable alternative

c. Actual inducement of manifestation of assent by the threat 

i. This is now a subjective test … Was particular victim overcome by threat?

ii. Used to be … Would a reasonable person have been overcome by threat?

iv. More on economic duress

1. Must threatening party have caused the economic hardship?

a. Majority of courts (including Posner) says yes.

b. Minority of courts say that threatening party must only take advantage of the other party’s circumstances (even if they didn’t cause those circumstances).

v. Policies behind duress as an “out” for Ks

1. autonomy

2. unjust enrichment

3. justice

4. trust

5. maximizing efficiency

Totem Marine Tug & Barge, Inc. v. Alyeska Pipeline Service Co. (1978) [pg. 526] – Totem signs a waiver of claim and takes payment 1/3 of what they are owed.  Court invokes economic duress because P’s claims constitute all necessary elements.  Alyeska threatened to breach K (not pay), Totem had no other alternative because they were facing bankruptcy, Totem only signed the settlement because Alyeska threatened not to pay at all.  Also, Alyeska caused the economic plight of Totem by misrepresenting the amount of cargo to be hauled, and it required additional time and ships.

c. Undue Influence

i. Undue influence – The improper use of power or trust in a way that deprives a person of free will and substitutes another’s objective. (Black’s)

ii. Undue influence most often occurs in fiduciary relationships or family scenarios.

iii. RULES:

1. R2K § 177 – When Undue Influence Makes a Contract Voidable [partially on pg. 541]

(1) Undue influence is unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation between them is justified in assuming that that person will not act in a manner inconsistent with his welfare.

(2) If a party's manifestation of assent is induced by undue influence by the other party, the contract is voidable by the victim.

(3) If a party's manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the undue influence either gives value or relies materially on the transaction.

iv. Factors that may indicate undue influence (from Odorizzi) [pg. 539]:

1. Discussion of the transaction at an unusual or inappropriate time

2. Consummation of the transaction in an unusual place

3. Insistent demand that the business be finished at once

4. Extreme emphasis on untoward consequences of delay

5. The use of multiple persuaders by the dominant side against a single servient party

6. The absence of third-party advisers to the servient party

7. Statements that there is no time to consult financial advisers or attorneys

8. Existence of a special relationship (e.g., family, fiduciary, etc.) [Not from Odorizzi]

Odorizzi v. Bloomfield School Disrict (1966) [pg. 535] – An elementary school teacher who was arrested on charges of homosexual activity was strongly influenced (but without any threats) at his home after his release from jail by his principal and the superintendent of the school district to sign a resignation letter.  When charges are dropped, teacher asks for job back, but school refuses.  Teacher sues, alleging that resignation was obtained under undue influence (among other things).  Court rules that dismissal on demurrer was inappropriate because his allegations contain elements of undue influence.

d. Misrepresentation

i. RULES:

1. R2K § 163 – When a Misrepresentation Prevents Formation of a Contract (Makes K void)

If a misrepresentation as to the character or essential terms of a proposed contract induces conduct that appears to be a manifestation of assent by one who neither knows nor has reasonable opportunity to know of the character or essential terms of the proposed contract, his conduct is not effective as a manifestation of assent. (See Kartes, in Section II c. of this outline)

2. R2K § 164 – When a Misrepresentation Makes a Contract Voidable [n.1, pg. 551]

(1) If a party's manifestation of assent is induced by either a fraudulent or a material misrepresentation by the other party upon which the recipient is justified in relying, the contract is voidable by the recipient.

(2) If a party's manifestation of assent is induced by either a fraudulent or a material misrepresentation by one who is not a party to the transaction upon which the recipient is justified in relying, the contract is voidable by the recipient, unless the other party to the transaction in good faith and without reason to know of the misrepresentation either gives value or relies materially on the transaction.

3. Simplified – elements of fraud/misrepresentation:

a. Misrepresentation of material fact

b. Reliance

c. Detriment

ii. What about an opinion?  Can this be considered misrepresentation? [n.3, pg. 552]

1. Classical theory held that opinions were not actionable as misrepresentations (puffery in the market place had to be expected).

2. Modern contract law has qualified this slightly:

a. If a person states an opinion when they really don’t hold this opinion, this is actionable as misrepresentation. (R2K § 159)

b. When a person gives an opinion, they imply that they do not know any facts that would make the opinion false and that the person giving the opinion has sufficient knowledge to render the opinion. (R2K § 168)

c. If a person renders an opinion in the following scenarios, it is probably actionable: (R2K § 169)

i. Relationship of trust or confidence (“fiduciary relationship”)

ii. Person is an expert on the matters covered by opinion

iii. Renders opinion to one particularly susceptible to misrepresentation (due to age, or other factors)

Syester v. Banta (1965) [pg. 544] Ms. Syester, a 68 year old woman, is induced to enter into contract for 4,000 hours of dance lessons ($30,000) and to sign 2 releases based on misrepresentation.  She was told that she could be a professional dancer and that she has great talent.  It could be argued that she got what she bargained for (Law & Economics), and that she didn’t really rely on the representations, but the court did not rule this way.

e. Nondisclosure

i. RULES:

1. R2K § 161 – When Non-Disclosure is Equivalent to an Assertion [pg. 556; n.2, pg. 559]

A person's non-disclosure of a fact known to him is equivalent to an assertion that the fact does not exist in the following cases only:

(a) where he knows that disclosure of the fact is necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material.

(b) where he knows that disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the contract and if non-disclosure of the fact amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.

(c) where he knows that disclosure of the fact would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part.

(d) where the other person is entitled to know the fact because of a relation of trust and confidence between them.

ii. Note that Restatement requires intentional non-disclosure.  Most courts take this view.  Negligent or innocent non-disclosure is usually not actionable.  Negligent non-disclosure may come into play on (d) (fiduciary relationship) and MAYBE on (b).  Innocent non-disclosure is probably not actionable.

iii. What about a merger clause disclaiming any previous representation?  Doesn’t matter.  Merger clause does not protect you from fraud (or fraudulent non-disclosure).

iv. For home sales, most courts take the view that a seller must disclose any material fact known to the seller that is not readily observable that affects the value of the property.

v. Fiduciary relationships – Many courts have said that the person with the fiduciary duty have the burden of proof that they complied with their duties (including disclosing all known material facts).

Hill v. Jones (1986) [pg. 553] – Home sellers did not disclose past termite damage or past treatment that was known to them.  Buyers sued to have contract rescinded.  TC dismissed.  AC stated that dismissal was inappropriate.  Sellers had duty to disclose and jury should decide if there was fraudulent non-disclosure that would render the K voidable (the buyer’s averments adequately stated grounds for fraudulent non-disclosure).

Laidlaw v. Organ (1817, U.S. Supreme Court) [n.1, pg. 559] – Classical view – A party to a business transaction could not avoid the transaction because of nondisclosure.  In this case, a tobacco buyer knew that the war of 1812 w/ Britain was over, but seller did not.  Seller asked if buyer knew of any news that might enhance the price of tobacco, but buyer just remained silent, even though he knew end of war would increase prices as much as 50%.  They contracted for a low price on tobacco, but then seller refused to tender once he knew price would go up.  Buyer sued.  Supreme Court ruled that buyer had no duty to disclose special knowledge, and did not commit fraud by remaining silent.

f. Unconscionability
i. Unconscionability - 1. Extreme unfairness. • Unconscionability is normally assessed by an objective standard: (1) one party's lack of meaningful choice, and (2) contractual terms that unreasonably favor the other party. 2. The principle that a court may refuse to enforce a contract that is unfair or oppressive because of procedural abuses during contract formation or because of overreaching contractual terms, esp. terms that are unreasonably favorable to one party while precluding meaningful choice for the other party. (Black’s)

ii. RULES:

1. UCC § 2-302 – (1) If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made, the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result.

(2) When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making determinations.

2. R2K § 208 - If a contract or term thereof is unconscionable at the time the contract is made a court may refuse to enforce the contract, or may enforce the remainder of the contract without the unconscionable term, or may so limit the application of any unconscionable term as to avoid any unconscionable result.

iii. Two types of unconscionability

1. Procedural unconscionability - Unconscionability resulting from improprieties in contract formation (such as oral misrepresentations or disparities in bargaining position) rather than from the terms of the contract itself. (Black’s)  Examples/Indicators:

a. Lack of meaningful choice

i. Disparate bargaining power

ii. Overwhelming power by one party

iii. Adhesion contract

b. Unfair surprise

i. Adhesion contract

ii. Small print

iii. Technical clause

iv. Terms not explained or pointed out

2. Substantive unconscionability - Unconscionability resulting from actual contract terms that are unduly harsh, commercially unreasonable, and grossly unfair given the existing circumstances. (Black’s)  

Examples/Indicators:

a. Oppressive terms

b. Grossly unfair price

iv. Most courts have held that both procedural and substantive unconscionability must be present. (But not all)

1. If there is a procedural problem (no choice, or disparate bargaining power), but terms of K are fair, than no unconscionability.

2. If terms are grossly unfair but there is no procedural problems (parties have equal bargaining power, have meaningful choice, etc.), then no unconscionability.

v. Procedural issues:

1. Note that unconscionability (at least under the UCC) is a question of law (decided by the judge, not the jury).

2. Defensive/Offensive/Both?

a. Some courts have held that unconscionability is only a defensive concept.  In other words, you cannot sue and recover damages for an unconscionable contract, but you can only use it as an affirmative defense if you are sued for breaching a contract.

b. A few courts have allowed it be used as an offensive concept (a tool used by a plaintiff), and have allowed damages or restitution after finding that contracts were unconscionable.

Williams v. Walker-Thomas Furniture Co. (1965, U.S. D.C. Circuit) [pg. 566] – A landmark unconscionability case.  J. Skelly Wright wrote opinion.  The court established a common law basis for unconscionability for transactions that had occurred just before the institution of the UCC.  The “add-on” clause (making payments pro-rata on balances due, and allowing repossession of all items w/ outstanding balance) for the furniture company’s rent-to-own Ks was ruled unconscionable.  The court indicates that these are “adhesion contracts”, no meaningful choice, and that there is a disparity of bargaining power.  So both types (procedural and substantive) are there (even though court doesn’t address them in these specific terms).

g. Public Policy

i. RULE:

R2K § 178(1) - A promise or other term of an agreement is unenforceable on grounds of public policy if legislation provides that it is unenforceable or the interest in its enforcement is clearly outweighed in the circumstances by a public policy against the enforcement of such terms.

ii. Generally, policy concerns must be very important, because courts value the autonomy of parties to contract.

iii. Courts will often look to legislation for guidance on public policy if the specific case at bar is not covered by legislation (e.g., see R.R. v. M.H.)

Valley Medical Specialists v. Farber (1999 – Arizona) [pg. 599] – Court refuses to enforce a non-compete clause in a doctor’s contract with his former employee because the terms were overly restrictive and the services he offered to patients (the public) were outweighed by the business interests of his former employer.  The court weighs the autonomy of parties to contract w/ the externalities (effects on those not parties to K) of the terms of the K.

R.R. v. M.H. & another (1998 – Massachusetts) [pg. 619] – Court refuses to enforce a contract between a father (the husband of an infertile wife) and a surrogate mother on public policy grounds.  Surrogate mother took first few installment payments, but then decided she wanted to keep the baby.  Court refused to enforce K, which required she either give up the baby or pay back $$ she received.  Court analogized ruling with adoption laws, which were the only closely related legislation.

VIII. Justifications for Nonperformance: Mistake, Changed Circumstances, and Contractual Modifications

a. Mistake

i. RULES:

1. Mutual Mistake

R2K § 152 – 

(1) Where a mistake of both parties at the time a contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk of the mistake under the rule stated in § 154.

(2) In determining whether the mistake has a material effect on the agreed exchange of performances, account is taken of any relief by way of reformation, restitution, or otherwise.

2. Unilateral Mistake

R2K § 153 – 

Where a mistake of one party at the time a contract was made as to a basic assumption on which he made the contract has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if he does not bear the risk of the mistake under the rule stated in § 154, and

(a) the effect of the mistake is such that enforcement of the contract would be unconscionable, or 

(b) the other party had reason to know of the mistake or his fault caused the mistake.

[Unconscionable, here, just means that one party would bear a great loss.]

[“other party had reason to know of the mistake” – i.e., mistake was “palpable” (see Wil-Fred’s, Inc. v. Metropolitan Sanitary District, below); or, other party caused the mistake.]

3. When a Party Bears the Risk of a Mistake

R2K § 154 –

A party bears the risk of a mistake when

(a) the risk is allocated to him by agreement of the parties, or

(b) he is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or

(c) the risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so.

ii. A mistake occurs BEFORE or contemporaneously to the contract being formed.

iii. It can be as minor as a typo, or as major as a misconception of the parties as to what they are contracting for (a fertile cow or a barren cow – see Sherwood v. Walker)

iv. Parol evidence rule is not a bar, but the evidence must be clear and convincing (see Parol Evidence Rule, above – section V.b., mistake is a listed exception to PER).

v. Mutual Mistake

1. Some courts have denied relief when the contract contained an “as is” clause.  This is a method by which the parties designate which party is bearing the risk of a mistake (see R2K § 154 and Lenawee County Board of Health v. Messerly, below).  NOTE: Other courts have not treated the clause as conclusive.

2. When the mutual mistake consists of the failure of the written contract to state accurately the actual agreement of the parties, reformation is the usual remedy. (i.e. key stroke errors)

3. The relief available for mutual mistake other than a mistake in the writing is ordinarily rescission, along with any restitution that may appear appropriate.

Lenawee County Board of Health v. Messerly (1982, Michigan) [pg. 634] – Buyers (Pickles) bought an apartment as an investment property from the sellers (Messerlys).  Shortly after closing, the property was condemned by County Board of Health for insufficient septic system, which had overflowed.  Sellers were unaware, because system was installed by previous owner.  Both parties were mistaken as to the nature of what they were selling/buying – they thought they were selling/buying a livable apartment unit.  Despite the mistake, the K contained an “as is” clause.  The court said this clause assigned the risk to the buyers, so they could not rescind the contract and were stuck w/ the worthless property.

Sherwood v. Walker (1887, Michigan) [cited in Lenawee, pg. 638] – Mixon’s paradigm mutual mistake case - A man agrees to sell his cow, believed to be barren, for $80 (value for beef).  Before tender, he discovers she is pregnant, thus she is worth $750 (value as a breeder).  He refuses to tender.  Court does not enforce the K because of mutual mistake – parties were mistaken as to a basic assumption of the K (the cow was barren).  Note that there is no evaluation of whether one party assumed the risk.

vi. Unilateral Mistake

1. A mistake in judgment, i.e., contract not as profitable as expected, is not a good enough reason.

2. If mistake was palpable (other party should have known, or it was obvious), then this works in the favor of the party seeking rescission.

Wil-Fred’s, Inc. v. Metropolitan Sanitary District (1978, Illinois) [pg. 643] – Court grants rescission for Wil-Fred’s because they relied on a sub-contractor bid that was mistaken as to nature of equipment to be used.  It was a mistake of fact, not judgment on Wil-Fred’s part.  Court evaluates 2 bases for relief – 1. mistake was palpable and MSD was at fault for taking advantage of extremely low bid, and 2. four part test the Michigan court created for determining when a unilateral mistake can result in rescission: a) mistake of material fact, b) occurred notwithstanding reasonable care, c) enforcement would be unconscionable, and d) other party can be placed in status quo.  All four were met in this case.

b. Constructive Conditions Precedent and the Concept of Breach (Not in Book!)
i. Breach – Failure to perform a duty at the time performance is due.

ii. Bilateral anticipatory K – Tender of object and money are supposed to occur at the same time.

1. This is what you call “mutual and concurrent constructive conditions precedent”.  There is a condition precedent for both parties performance.

2. Tender Rule:

a. Seller must tender object before holding buyer in breach.

b. Buyer must tender money before holding seller in breach.

iii. Credit K – Seller tenders object, buyer pays later.

1. The only constructive condition precedent is on the seller.

2. Seller must tender goods before holding buyer in breach.

3. Buyer does not have to tender at all to hold seller in breach.

iv. Prepayment K – Buyer tenders money, seller delivers object later.

1. The only constructive condition precedent is on the buyer.

2. Buyer must tender money before holding seller in breach.

3. Seller does not have to tender at all to hold the buyer in breach.

c. Impossibility
i. RULE: Duty to perform under a contract is discharged when performance is made impossible because an event occurs, the non-occurrence of which was a basic assumption of the contract.  The three main categories recognized that would make performance impossible are:

1. Death of a party (when that party must perform an action, not when that party’s performance is paying only) (R2K § 262),

2. Destruction or non-existence of a particular object/property essential to performance (R2K § 263), or

3. Government regulation or order makes performance illegal (R2K § 264).

ii. The rule assumption with impossibility is that it must be impossible for ANYONE to perform (objective impossibility), not just for the particular party to perform (subjective impossibility).

iii. This is a seller’s defense.

iv. Not a buyer’s defense because payment will never be objectively impossible.

Taylor v. Caldwell (1863, England) [pg. 653] – Owner of a theatre leased it to actors for a performance.  The theatre burned down before performance.  Actors sued, but court ruled no duty to perform for owner because of impossibility (non-existence of a particular object that was a basic assumption of the K).

d. Impracticability
i. Very similar to impossibility.  Also, a seller’s defense.

ii. RULE:

R2K § 261 - Where, after a contract is made, a party's performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, unless the language or the circumstances indicate the contrary.

iii. Note the 3 requirements:

1. Non-anticipated event was not the fault of the non-performing party

2. Non-anticipated event was such that its occurrence was a basic assumption on which the K was made

3. The language of the K must not indicate otherwise

iv. A mere change in the degree of difficulty or expense due to such causes as increased wages, prices of raw materials or costs of construction, unless well beyond the normal range, does not amount to impracticability. (R2K § 261, comment d)

1. In order for prices to be considered beyond the normal range, the financial burden typically has to be very severe.

2. Even if the burden is severe, it has to be from the result of a contingency that was not reasonably foreseeable at the time of the contract. Otherwise, the party is presumed to have assumed the risk.

v. Really, impossibility is just a form of impracticability (at least for legal contract purposes).

vi. This is a nice defense and all, but in reality, it is very very very hard to successfully claim.

Mineral Park Land Co. V. Howard (1916 – California) [pg. 654] – The D contractor had contracted with P landowner to purchase and extract gravel from P’s land at fixed price all the gravel that was required for the construction of a concrete bridge.  However, D removed all gravel from the land that was above water level, and still didn’t have enough, so he got it somewhere else.  There was still gravel on P’s land, but it was below water and would cost 10 to 12 times more to extract.  Court ruled that performance by D was impracticable, and he had no duty to discharge.

Karl Wendt Farm Equipment Co. v. International Harvester Co. (1991, U.S. 6th Circuit) [pg. 655] – IH sells entire farm implement business to Case.  Wendt, a IH dealer, is in a competing market with another Case dealer, so Case dealer is awarded Case/IH dealer service agreement.  Wendt sues IH for breach of dealer service agreement.  IH claims impracticability and frustration of purpose as a defense.  Contract had terms for a termination agreement, but these weren’t followed.  Court ruled that impracticability and frustration of purpose were not valid defenses simply because market for farm equipment went down the tubes, and that IH should have dissolved the contract according to the termination agreement.

e. Frustration of Purpose
i. This is a buyer’s defense.

ii. RULE: 

R2K § 265 - Where, after a contract is made, a party's principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary.

iii. Note the 3 requirements (same as impracticability):

1. Non-anticipated event was not the fault of the non-performing party

2. Non-anticipated event was such that its occurrence was a basic assumption on which the K was made

3. The language of the K must not indicate otherwise

iv. Principal purpose – It is not enough that he had in mind some specific object without which he would not have made the contract.  The object must be so completely the basis of the contract that, as both parties understand, without it the transaction would make little sense. (R2K § 265, comment a)

v. Substantial – The frustration must be so severe that it is not fairly to be regarded as within the risks that he assumed under the contract. (R2K § 265, comment a)

Paradine v. Jane (1647 – England) [pg. 652] – Jane leased land from Paradine for a term of several years.  He was dispossessed for 3 years by Prince Rupert and his army.  He did not pay his rent during this time.  Paradine sued, and won.  He could not claim frustration of purpose at that time.  Classical principle of strict contractual liability.

Krell v. Henry (1903 – England) [pg. 654] – Henry agreed to pay Krell for the use of a room overlooking the parade route for the coronation of King Edward VII.  However, King Ed got sick and the coronation was cancelled.  Henry refused to pay, and Krell sued.  Court ruled that the purpose had been frustrated and excused Henry’s duty to perform.

Mel Frank Tool & Supply, Inc. v. Di-Chem Co. (1998 – Iowa) [pg. 668] – Di-Chem leased a warehouse from Mel Frank to store chemicals.  A new city ordinance was passed that required special requirements for facilities storing hazardous chemicals.  A city inspector informed Di-Chem the warehouse was not in compliance.  They notified Mel Frank and vacated 1.5 years before end of lease.  Mel Frank sued for damages for breaching lease.  Di-Chem claimed frustration of purpose.  Court rules that purpose not severely frustrated enough – Di-Chem could still store some chemicals there, just not the hazardous ones.  Judgment for P affirmed.

f. Modification

i. The classical approach to contract modifications:
1. RULE: The “Pre-existing duty rule” – Any K modification must be supported by new consideration.   A promise to merely do what you are already bound to do under an existing K does not count as consideration.  However, courts generally accept even a small or modest addition to the already-promised performance as additional consideration to satisfy the rule (even if not proportional to increase in consideration given by other party).
a. R2K § 73 - Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration; but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of bargain.
Alaska Packers’ Association v. Domenico (1902) [pg. 681] – A group of fishermen from San Francisco agree to K to go to Alaska to fish for salmon for Alaska Packers’.  Once in Alaska, the fisherman threaten to stop working unless they are paid more.  AP’s representative signs agreement to pay the workers more.  Upon return to SF, AP refuses to honor the new agreement.  Fishermen sue.  Court determines that fisherman offered no new consideration (they were already bound to work for lower price under existing K), so the new agreement was not a valid modification, and was not enforceable.

ii. The classical approach is still the starting place today.  However, the UCC, for example, does not require additional consideration for contract modifications.  The more modern view is:

1. RULE: UCC § 2-209(1) – An agreement modifying a contract within this Article needs no consideration to be binding.

**REMEMBER**  UCC ONLY APPLIES TO SALE OF CONSUMER GOODS AND IS SUBJECT TO STATUTE OF FRAUDS!

2. However, even though no new consideration is required, there are still available defenses.  A K modification will not be deemed enforceable in cases of:

a. Coercion

b. Duress (including economic)

c. Bad Faith

3. Note: A party who feels that they are being coerced or are being forced to agree to a K under duress may be determined to have acted in bad faith unless they voice their opposition to the K change at the time.  They may not just agree to the change with the intent to never comply and claim coercion and/or duress later.

4. If K is subject to Statute of Frauds, very minor modifications may not need to be in writing, but any substantial modification would need to be.

Kelsey Hayes Co. v. Galtaco Redlaw Castings Corp. (1990) [pg. 688] – Galtaco supplied KH with castings for the brake assemblies that KH manufactured for auto makers.  Galtaco is about to go out of business, so they notify KH that they will be stopping their shipments to KH soon.  To extend shipments, KH can agree to pay more for the castings.  KH agreed to pay more (UCC applied, so no new consideration needed).  Galtaco again raises prices, which KH agrees to because they have no other potential supplier.  KH then does not pay for final 84 shipments.  Galtaco stops shipments, and KH sues for breach.  KH claims modifications not valid because they were made under economic duress.  Galtaco counterclaims for breach of new Ks and moves for SJ.  Court denies SJ motion because reasonable fact finder could determine that KH agreed to new Ks under duress.

Brookside Farms v. Mama Rizzo’s, Inc. (1995) [pg. 695] – P and D K for P to deliver basil to P’s restaurant.  SOF applies because of value of K, and original K in writing.  The parties verbally modify K because D needs stems removed.  P removes stems for higher price.  D promises to note change in writing, but never does.  D’s check bounces for a shipment, so P sues for breach.  D then claims changes are not valid because of SOF and NOM clause of K.  Court holds that the modifications are enforceable because of promissory estoppel (P relied on D to write down changes, as agreed), and because SOF is not applicable to executed Ks.

IX. Rights and Duties of Third Parties

a. Rights and Duties

i. Contracts give the parties to the K rights and duties.  A promisee has the right to have the promise executed.  A promisor has the duty to execute his promise.

b. Third Party Beneficiaries

i. In the English system, third parties did not have rights under Ks.  Only those parties in privity (those who had given up consideration) could seek enforcement.  The “third party beneficiary is an American development.  Landmark case – Lawrence v. Fox
ii. Sometimes Ks are formed that grant rights to third parties (people not party to the K).

Example: Lawrence v. Fox (1859, NY) [pg. 706] – Lawrence loaned money to Holly.  Holly later loaned money to Fox in exchange for the promise to pay his (Holly’s) debt to Lawrence.  Fox does not keep his promise, so Lawrence sues him.  The court rules that Lawrence was a third party beneficiary to the Holly/Fox K; therefore, he had the right to enforce the K.

Seaver v. Ransom (1918, NY) [pg. 707] – Mrs. Beaman, on her death bed, was about to sign her will, but asks husband to draft up a new will leaving more to her niece.  Husband promised to provide for niece in his own will if she would go ahead and sign the one drafted (which left everything to him).  Upon Mr. Beaman’s death, he left nothing to the niece.  The niece sued Mr. Beaman’s estate as a 3rd party beneficiary to his promise w/ wife to include her in his will (which was a K promise).  The court extends Lawrence v. Fox, and allows niece to sue.
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R = Promisor

E = Promisee

TPB = third party beneficiary

iii. Classically (R1K), there were three types of TPBs:

1. Creditor TPB – E owes money to TPB.  E obtains promise from R in exchange for consideration to repay debt to TPB for E.

2. Donee TPB – E obtains promise from R in exchange for consideration to do something or give something to TPB gratuitously.

3. Incidental TPB – TPB obtains some benefit from R’s performance, but it is incidental (not related to E’s intent nor a material item of the K).

iv. RULES: 
1. Modern approach: No longer a designation between creditor and donee beneficiaries.  There are just “intended” and “unintended” beneficiaries.

2. R2K § 302 – 

(1) Unless otherwise agreed between promisor and promise, a beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intention of the parties and either:

(a) the performance of the promise will satisfy an obligation of the promise to pay money to the beneficiary; or

(b) the circumstance indicate that the promise intends to give the beneficiary the benefit of the promised performance.


(2) An incidental beneficiary is a beneficiary who is not an intended beneficiary

3. Intended beneficiaries have rights to enforce the K.  Incidental beneficiaries do not.

4. Whose intent controls?  Three general rules regarding the intent of the parties:

a. Both parties must intend to confer the right to the 3rd party beneficiary.

b. The intention of the promisee controls, whether or not the promisor wanted to confer a right on the beneficiary.

c. The promisor must know or at least have reason to know of the promisee’s intent to benefit the 3rd party.  This is the increasingly modern view.

v. “Performance to” test – if performance is to be rendered to the third party, then they are an intended third party beneficiary. This is an objective test. 

vi. Defenses to promisor – proving you are an intended beneficiary only establishes your right to sue. All the rules to contract formation apply, and the defendant has all of the defenses available under the contract.  Promisor could try to prove no valid K formed, K is voidable, or could even use the changed circumstances defenses.

vii. 3rd party rights vest upon manifestation of assent at the invitation of the promisor or promisee, materially changes position in justifiable reliance on the promise, or brings suit on the promise. 

viii. Justifications for TPB law:

1. Efficiency – cuts down on number of lawsuits

2. Autonomy – promisee now can let promisor / breacher handle the repayment; TPB benefits by ability to sue either party

3. Reliance – promisee can rely on promisor’s promise to pay TPB

4. Unjust enrichment – breacher is unjustly enriched if TPB not entitled to relief (esp. in donee cases).

Vogan v. Hayes Appraisal Associates, Inc. (1999) [pg. 708] - Held that Vogans were intended TPB b/c Hayes should have known by terms of the K with bank that Vogans would benefit from their monitoring of home construction progress.

Zigas v. Superior Court (1981, California) [pg. 717] – Court held that tenants of HUD apartment complex were TPBs to a K between HUD and the apartment owner, which required apartment to charge only rent as listed in rent schedule sent to HUD.  The apartment charged more, so tenants sued.  Court ruled in their favor.

ix. Special RULE for government Ks.  Although the court ruled for the tenants in Zigas, the courts are split on TPBs for contracts with government.  Note that R2K § 313(2) takes the opposite position.

(2) In particular, a promisor who contracts with a government or governmental agency to do an act for or render a service to the public is not subject to contractual liability to a member of the public for consequential damages resulting from performance or failure to perform unless

(a) the terms of the promise provide for such liability; or

(b) the promisee is subject to liability to the member of the public for the damages and a direct action against the promisor is consistent with the terms of the contract and with the policy of the law authorizing the contract and prescribing remedies for its breach.

c. Privity
i. Horizontal privity – K privity; when horizontal privity exists, rights and duties are CREATED.

ii. Vertical privity – The privity of transfer – when rights (and/or duties) are conveyed from one party to another.

d. Assignment and Delegation of Contractual Rights and Duties
i. Assignment and Delegation involve transfer.  Transfer may or may not be done by contract, and may or may not involve consideration.

ii. Terms and Definitions:

1. Transfer - passage of title to property from the owner to another person. 

2. Novation - agreement of parties to a contract to substitute a new contract for the old one. It extinguishes (cancels) the old agreement.   In this context, it refers to an obligee releasing an obligor from a duty when the duty has been delegated to a 3rd party. 

3. Obligor – someone who is obligated by a contract (owes a duty).

4. Obligee – someone to whom an obligation is owed (has a right).

5. Chose in Action – the rights to the thing assigned. It gives you a right to sue in the case of a breach.
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O  = Obligor

E = Obligee

D = Delegate (receives duty)

A = Assignee (receives right)

iii. Assignment: The transfer of K rights
1. RULE: R2K § 317 – 
(1) An assignment of a right is a manifestation of the assignor's intention to transfer it by virtue of which the assignor's right to performance by the obligor is extinguished in whole or in part and the assignee acquires a right to such performance.

(2) A contractual right can be assigned unless 

(a) the substitution of a right of the assignee for the right of the assignor would materially change the duty of the obligor, or materially increase the burden or risk imposed on him by his contract, or materially impair his chance of obtaining return performance, or materially reduce its value to him, or

(b) the assignment is forbidden by statute or is otherwise inoperative on grounds of public policy, or

(c) assignment is validly precluded by contract.

NOTE: Courts are reluctant to find that assignment would have a material effect on the obligor.

2. Partial assignment – Courts will generally enforce partial assignment; however, some still will not enforce unless all K rights transferred at once.

3. Prohibition of assigning rights: RULES:
a. If the K specifically states that “rights may not be assigned”, then this may be effective to prevent assignment of rights.  However, if the K just says “no assignment” or “contract may not be assigned”, then this will be interpreted only to prohibit delegation of duties.  See R2K§ 317.
b. UCC provides that right to payment of money can always be assigned even though the K may attempt to prohibit this.  See § 2-210(2) and 9-460(d) and (f).
NOTE: In general, courts are reluctant to enforce “no assignment” clause.

4. RULE: Once the obligor is notified of the assignment, performance rendered to the assignor will not defeat the rights of the assignee.  See Herzog v. Irace.

5. Rights of the Parties after Assignment

a. Rights of the Assignee – The assignee steps into the shoes of the assignor and thus can directly enforce the contract and will have any claims or defenses that the obligor has that arise out of the contract. 

b. Rights of the Obligor – The obligor may assert against the assignee that would have been available to assert against he assignor.

c. Rights of Assignee against Assignor – If the assignee is unable to recover from the obligor, that party may try to recover from the assignor.  Assignee is much more likely to be successful if transfer occurred by K (w/ consideration), but not as likely to be successful if transfer was gratuitous (promissory estoppel??).

d. Rights of Assignor against Obligor – These rights are extinguished upon transfer.

Assignment is like passing a football.  It is the complete transfer of rights to the assignee, and assignor must give up all benefits of right.

Herzog v. Irace (1991) [pg. 727] – A plaintiff in a personal injury case was later injured in an unrelated accident.  When he couldn’t pay for his surgery, he transferred his right of K with his lawyers on the personal injury suit to his doctor instead of paying for surgery.  Lawyers were notified.  However, when his case settled, he told lawyers (obligors) to pay him (obligee) instead of doctor (assignee).  Lawyers did so, but the man never paid his doctor.  Then doctor (assignee) sued the lawyers (obligors).  Doctor (assignee) won because of rule that once obligor is notified, he pays the obligee at his own risk because obligee’s rights have been totally extinguished and passed to assignee.

iv. Delegation: The transfer of K duties
1. RULE:

(1) An obligor can properly delegate the performance of his duty to another unless the delegation is contrary to public policy or the terms of his promise.

(2) Unless otherwise agreed, a promise requires performance by a particular person only to the extent that the obligee has a substantial interest in having that person perform or control the acts promised.

(3) Unless the obligee agrees otherwise, neither delegation of performance nor a contract to assume the duty made with the obligor by the person delegated discharges any duty or liability of the delegating obligor.

2. An assignor (obligor) will not be released of his duty to the obligee unless the obligee grants a novation (a release from duty).  Evidence of novation must be clear.

3. Where a contract imposes on an individual the duty of personal service, that duty is almost always regarded as inherently undelegable, unless the other party assents.

a. It has also been extended to business contracts when the promisee has a substantial interest in performance by a particular individual.

4. While courts are reluctant to enforce no assignment clauses, they are likely to enforce a clause prohibiting delegation of a duty. (R2K § 322(1))

5. Rights of Parties after Delegation:

a. Rights of Obligee – Obligee may seek enforcement from either delegate (as a 3rd party beneficiary to the K of transfer/delegation) or obligor (under original K).  Obligor is not released from duty until delegate performs or obligee grants a novation.

b. Rights of Obligor – May assert normal K defenses.  If obligor is sued by obligee, he may sue delegate for breach of K of transfer/delegation.

c. Rights of Delegate – May assert normal K defenses (for both original K and K of transfer/delegation).

Delegation is like passing on a cold or a catchy tune – you don’t get rid of it even though you’ve passed it on.

v. When “Assignment” is used ambiguously, or when entire K is transferred.

1. The term “assignment” is often used loosely to describe the transfer of an entire K (both duties and rights).

2. RULE: R2K § 328

(1) Unless the language or the circumstances indicate the contrary, as in an assignment for security, an assignment of "the contract" or of "all my rights under the contract" or an assignment in similar general terms is an assignment of the assignor's rights and a delegation of his unperformed duties under the contract.

(2) Unless the language or the circumstances indicate the contrary, the acceptance by an assignee of such an assignment operates as a promise to the assignor to perform the assignor's unperformed duties, and the obligor of the assigned rights is an intended beneficiary of the promise.

Caveat: The Institute expresses no opinion as to whether the rule stated in Subsection (2) applies to an assignment by a purchaser of his rights under a contract for the sale of land.

NOTE: UCC § 2-210(4) takes similar approach.

3. So, to sum up, if there is an unconditional assignment of a bilateral executory K, then there is an implied promise by the assignee to carry out the duties of the K, making the obligee a third party beneficiary.

Sally Beauty Co. V. Nexxus Products Co. (1986) [pg. 732] – Best sells business to Sally and transfers distribution K w/ Nexxus.  TC found K not assignable (delegable) b/c it was a personal service K.  AC held K assignment (delegation) barred b/c implied promise of Best to use best efforts to sell goods in Texas cannot be assigned to a direct competitor in the same market (obligee, Nexxus, has a particular interest in duty NOT being performed by competitor). Posner dissents (pg. 738) b/c no real conflict of interest, just business, or at least jury should decide if there is a conflict of interest.

X. Consequences of Nonperformance

Breach – The unexcused failure to perform when the duty of immediate performance is due.  Performance is due when all conditions precedent have been met.
Excuses – impossibility, frustration of purpose, impracticability, etc.

a. Material Breach and Substantial Performance
i. Terms:
1. Partial breach – A minor breach, which does not discharge or suspend the non-breaching party’s duties to perform his obligations.  Non-breach party must perform as if conditions precedent have been fully met.  Any minor deviations from K can be cured by damages to the non-breaching party.
a. Substantial performance – Performance of a duty sufficient enough that a constructive condition precedent will be deemed satisfied at least for the purposes of requiring the other party to perform his duties (i.e., there is only a partial breech).  The partially breaching party will still be responsible for damages.
2. Material breach – A breach severe enough that non-breach party may suspend his performance until the breach is cured.
3. Total breach – A material breach that is severe enough that it has the effect of totally relieving the non-breaching party of his duty to perform and allows him to pursue damages against the breaching party.  The non-breaching party does not have to wait for the breaching party to try to correct the breach or meet conditions precedent.
4. Unconditional duties – Duties that arise without the other party having to do anything (independent duties)

5. Conditional duties – Duties that do not arise until the other party does something or some other condition precedent takes place (dependent duties)

ii. RULES:

1. Determining when a breach is material: 
R2K § 241 – See pg. 758 (R1K § 275), which lists very similar factors.
In determining whether a failure to render or to offer performance is material, the following circumstances are significant:

a) the extent to which the injured party will be deprived of the benefit which he reasonably expected; 

b) the extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived; 

c) the extent to which the party failing to perform or to offer to perform will suffer forfeiture; 

d) the likelihood that the party failing to perform or to offer to perform will cure his failure, taking account of all the circumstances including any reasonable assurances; 

e) the extent to which the behavior of the party failing to perform or to offer to perform comports with standards of good faith and fair dealing
Federal Court Test (7th Circuit):

1) Whether the breach operated to defeat the bargained for objective of the parties;

2) Whether the breach caused disproportionate prejudice to the nonbreaching party;

3) Whether the custom and usage consider such breach to be material; and

4) Whether the allowance of reciprocal nonperformance will result in the accrual of an unreasonable and unfair advantage.
Stock phrases, such as “time is of the essence”, will not necessarily mean that any delay in performance must be deemed material.  Such phrases are to be considered “along with other circumstances”.  R2K § 242, Comment d
2. Determining when a breach is total: 

R2K § 242

In determining the time after which a party's uncured material failure to render or to offer performance discharges the other party's remaining duties to render performance, the following circumstances are significant:

a) those stated in § 241;

b) the extent to which it reasonably appears to the injured party that delay may prevent or hinder him in making reasonable substitute arrangements;

c) the extent to which the agreement provides for performance without delay, but a material failure to perform or to offer to perform on a stated day does not of itself discharge the other party's remaining duties unless the circumstances, including the language of the agreement, indicate that performance or an offer to perform by that day is important.
3. The UCC and breach:

§ 2-601 (paraphrased) The “perfect tender” rule

When goods tendered fail in any respect to conform to the K, the buyer may:


- Reject the whole,


- Accept the whole,


- Accept some, reject some

Buyer must allow seller the opportunity to cure the breach up to the due date.

Therefore, there is no such thing as substantial performance.

Jacob & Youngs, Inc. v. Kent (1921) [pg. 745] – Contractor installs different, but equivalent, brand of wrought iron pipe in house than called for in K.  Home owner refuses to make final payment.  Contractor sues for recovery of last payment.  Cardozo creates doctrine of substantial performance.  Says that contractor’s breach was innocent and trivial, so owner must still perform, but is entitled to damages of the difference of value between the required name brand pipe and what was installed (which will be little to none).

Sackett v. Spindler (1967) – Sackett contracts w/ Spindler to buy newspaper.  Sackett falls behind on payments, but continues to promise to pay.  Eventually, Spindler sells to someone else for much lower value.  Sackett then sues Spindler for breach, and Spindler counterclaims for damages for Sackett’s breach.  Court determines that Sackett’s breach was material and total, thus Spindler was justified in selling to someone else and Sackett owes Spindler damages. 

b. Anticipatory Repudiation
i. Definition:
1. Anticipatory repudiation – Indication (either explicit or implied) by one party that it does not intend to perform his duties before the date when performance is due which gives the non-repudiating party the ability to take action as if the K was totally breached.

ii. RULES:
1. What expression is sufficient to constitute an anticipatory repudiation? – see pg. 769

a. Manifestation of intent not to perform must be definite and unequivocal

b. Mere doubtful and indefinite statements that performance may or may not take place will not be so regarded

2.  What conduct is sufficient to amount to anticipatory repudiation? – see pg. 770, 776

a. A voluntary affirmative act that renders the obligor unable or apparently unable to perform

b. For conduct alone to be considered anticipatory repudiation, it must indicate that performance is practically impossible.

c. The failure to respond to a request for an assurance of performance in a reasonable time.  (see below)

3. What action may obligee take when he suspects that obligor won’t perform? – see pg. 776

a. When there are reasonable grounds for insecurity, the obligee may request an adequate assurance of performance (verbal or in writing – some courts say must be in writing).

b. If no assurance is given, this may be treated as an anticipatory repudiation.

4. What constitutes “reasonable insecurity”? – see pg. 777

a. Significant financial difficulties
b. Failure to perform obligations
c. Failure to perform under another K

d. Must be based on circumstances that arise after K formation

5. What options does the obligee have once he receives/recognizes anticipatory repudiation?

a. Accept repudiation and grant a mutual recision, and both parties are released, but obligee can’t pursue damages.

b. Treat the repudiation as a total breach and:

i. Pursue other options (i.e., materially change position in reliance, see below), or

ii. Sue for damages, or

iii. Both

6. Can the obligor retract an anticipatory repudiation?

a. Yes, but must be before:

i. Obligee substantially changes position in reliance, or

ii. Obligee notifies obligor that he considers repudiation final.

7. Anticipatory repudiation only applies to bilateral executory contracts.  It does not apply to unilateral contracts.  In the case of unilateral contracts, obligee must wait for due date or conditions precedent to occur before taking action.
8. Repudiation by a party that is already in breach immediate puts that party in total breach.

Hochster v. De La Tour (England 1853) [pg. 768, n. 1] – P had been contracted to serve as a courier by D for 3 months beginning June 1.  Before June 1 arrives, D notifies P that services will not be needed.  P brought suit immediately, and found other performance.  Court held for P since otherwise he would have to remain ready to perform up until start date before he could take action.

Hornell Brewing Co. v. Spry (1997) [pg. 770] – Hornell Ks with Spry to be distributor of Arizona Iced Tea in Canada.  They send first shipment, but Spry falls behind on payments.  They demand assurance of performance, but Spry does not provide (but refuses to repudiate – continues to promise performance).  Hornell then sues Spry to get a declaratory judgment of total breach and end K w/ Spry.  Court holds that Spry is in total breach because of failure to provide assurance and/or perform.  K terminated.

c. Express Conditions

i. Terms:

1. Express condition – Condition precedent explicitly agreed upon by parties and, if written, stated in the K
ii. RULE: Express conditions require full performance unless excused.

iii. To create an express condition, the language must be unambiguous and clear.  Often, words such as “if,” “if and only if,”: “until,” “unless,” “when,” “upon,” “conditioned upon,” etc.
iv. Can an express condition also be a promise?

1. Yes.  It depends on the K.  Some express conditions may be nothing more than conditions, while others are promises.  

a. An express condition may be at the option of one party, and no duty to perform by other party will ever arise.  In this case, it is NOT a promise.
b. There may be a duty to perform the express condition such that the failure to meet the condition would amount to breach.  In this case, the express condition is a promise.
v. Waiver of an express condition:
1. A party may waive an express condition (relieving the other party of meeting the express condition) by:

a. Communicating the waiver

b. Going ahead w/ the performance that was contingent on the express condition.

2. Waiver of a non-material condition:

a. Does not require either consideration or reliance to become effective
b. It is non-retractable if it is made after the time when the condition was due, but is retractable if made before the condition is due.

3. Waiver of a material condition

a. A waiver of a material condition may be effective by consideration or an estoppel (e.g. reliance to detriment) – This would effectively be equivalent to a modification.  

b. The waiver will likely be non-retractable.
vi. Prevention of a condition:

1. An obligor owes a duty of good faith and fair dealing to refrain from actively preventing a condition from occurring that would trigger his duty to perform.

2. An obligor also owes a duty of good faith to take action if his action is necessary to meet an express condition that would trigger his own duty (ex. A person under K to buy a home must make a good faith effort to obtain financing.)
vii. Excuse to avoid forfeiture:

1. An express condition may be excused to avoid forfeiture.

2. What to look for to show forfeiture (not necessarily all required):

a. A loss by the breaching party (obligee),

b. A gain by the enforcing party (obligor), 

c. Especially when the condition that is not met by the breaching party is relatively unsubstantial with regard to the totality of the K.

Oppenheimer v. Oppenheim (1995, NY Court of Appeals) [pg. 780] – A tenant (Oppenheimer) enters into a K to sublease their office space to a replacement tenant (Oppenheim).  The K contains a clause stating that Oppenheimer must obtain written approval for construction from landlord (O&Y) by a certain date or K is void.  Oppenheimer provides only verbal notification, then Oppenheim backs out.  Oppenheimer sues for specific performance, but they lose because they did not satisfy express conditions.

J.N.A. Realty v. Cross Bay Chelsea (1977, NY Court of Appeals) [pg. 791] – A restaurant tenant (Chelsea) was supposed to give written renewal notice to renew lease no later than 6 months before end of lease.  They gave notice two months late after receiving letter from JNA asking them to be out by Jan 1 since they didn’t renew.  Chelsea refused to move out, and JNA sued to evict them.  Although JNA did not satisfy the express condition, the condition could have been was excused because Chelsea would forfeit improvements they had made on the restaurant and forfeit the lower rent rate they could have secured.   Court sent it back down for jury trial to determine if forfeiture would excuse failure to meet condition.
viii. Interpretation of Ambiguous Express Terms
1. Two standards:

a. Reasonable person standard 

i. Would the reasonable person (the neutral observer) think that the condition had been satisfied?

ii. Typically used when commercial quality, operative fitness, or mechanical utility are in question.

b. The subjective standard.

i. Did the obligor act in good faith?

ii. Typically used where personal aesthetics or fancy are at issue. Where personal services are involved, the court may be more likely to approve the use of the subjective test.
Morin Building Prod. V. Baystone Const. (1983, Posner) [pg. 799] – Morin subcontracts for Baystone to install and paint aluminum siding for GM.  K contains term stating that GM foreman must approve the siding before Baystone would pay.  GM foreman rejects Morin’s work, so Baystone hires a replacement contractor and refuses to pay Morin.  Morin sues.  Posner holds that the reasonable person standard applied, and that reasonable person should have been satisfied with the job such the express condition should have been satisfied and Morin should have been paid.

XI. Damages
a. Fuller’s approach to remedies – protect 3 interest:
i. Restitution interests – The prevention of unjust enrichment.

1. Mixon’s example – You pay for a cow, the seller never delivers.  Restitution damages would be for him to give you your money back.

ii. Reliance interests – Expenses incurred before breach in anticipation of performance.

1. Mixon’s example – You K to buy a cow.  In anticipation, you build a fence and buy hay.  Reliance damages would pay you back for those expenses.
iii. Expectation interests – Intended to give the promise the value of the expectancy which the promise created.

1. Mixon’s example – You K to buy a cow for $90.  The market value of the cow is $100.  Seller breaches, so your expectation damages are $10.

b. Overall goal/policy of expectation damages – PUT THE NON-BREACHING PARTY IN THE SAME POSITION HE WOULD HAVE BEEN HAD THE K BEEN CARRIED OUT.  It is NOT to put the non-breaching party in the position that he was in before the K was formed, although this is an alternative if expectation damages can’t practically be determined or awarded.
c. Expectation damages are always the first choice.

i. If expectation damages are difficult to calculate/determine, reliance damages may be granted.

ii. If the K has been partially performed, K is a losing K, or if justice requires to prevent a forfeiture, P can choose to pursue restitution damages.

NOTE: The breaching party may also be able to recover restitution damages if necessary to prevent unjust enrichment and if the amount is greater than damages suffered by non-breach party.

XII. Expectation Damages

a. RULE: Common law method for computing expectation damages – Determine 3 types of expectation damages and add them together:
i. Value/K price comparison (usually compare the value of good/service at time of breach, not at time of resale, etc.)
ii. Incidental damages – Damages/losses incurred in an effort to “clean up” the mess left by the breach (e.g., payment to ship goods back to seller after buyer refuses to accept).

iii. Consequential damages – Damages/losses such as injury to person or property that occur because of breach (e.g., breach of K forces you to breach another K and you lose money; breach of K makes it impossible to operate your manufacturing operation).
1. Must be normal and foreseeable result of the breach (breach  must be proximate cause), and
2. Must be within the reasonable contemplation of the parties at the time of K formation.

b. RULE: UCC damages
i. Seller’s Remedies:
1. Cover (§2-706): A = contract price – resale price + incidental damages – expenses saved
2. No Cover (§2-708): A = contract price – market price + incidental damages – expenses saved
3. “Cover” means selling the goods to another buyer.

ii. Buyer’s Remedies:

1. Cover (§2-712): A = cost of replacement goods – contract price + incidental damages + consequential damages – expenses saved
2. No Cover (§2-713): A = market price – contract price + incidental damages + consequential damages – expenses saved
Review UCC Remedies Section in Detail!!!  Pg. 890 - 906

Common law approach:

Turner v. Benson (1984) [pg. 813] – Turners enter K to sell house to Bensons.  Bensons back out at last minute.  Turners had already entered in a K to buy another house.  They are unable to sell the house for an entire year.  They sue for a laundry list of consequential/incidental damages, and recover for the valid ones.  The market value/contract price difference was considered $0, so only damages recovered were incidental or consequential.

More of a UCCish approach (market value determined by cost to cover):

Handicapped Children’s Education Board v. Lukaszewski (1983) [pg. 820] – Teacher who quits during the school year to move to another school is sued for the difference between her salary and the salary of the replacement teacher that they hired.  She is forced to pay.

c. Cost to complete vs. Diminution in market value (R2K § 348(2) allows for either one)
i. Cost to complete – Allows the injured party to recover enough to give that party the benefit of the baragin.

ii. Diminution in market value -  Allows the injured party to recover only the diminished market value that occurs due to the non-performance.
Cost to Complete:

American Standard v. Schectman (1981) [pg. 824] – American Standard Ked w/ Schectman to clear land by demolishing and removing all unused structures, and clear and grade down to 1 foot below ground level.  Schectman only goes to ground level, and does not do demo/grading work down to 1 foot below.  This results in a diminished market value of the land of only $3,000, while cost to grade down to 1 foot below ground level is $110,500.  Court holds that cost-to-complete damages ($110,500) were correct.

Diminution of market value:

Peevyhouse v. Garland Coal & Mining Co. [pg. 829] – Peevyhouses (farmers) K w/ coal company to strip mine land, as long as they will return land to previous condition.  Coal company agrees to return land to previous condition in exchange for paying the Peevyhouses $3,000 less for mining.  When done, the coal company leaves and does not return land to prior state because it would cost them a lot to return land to normal.  Peevyhouses sue, but only recover $300 – the amount by which the strip mining has reduced the market value of their land.
d. Restrictions on Expectation Damages: Forseeability, Certainty, and Causation

i. Forseeability – applies to and limits Consequential Damages (the Hadley rule)
1. RULE:

a. Consequential damages must be the normal and foreseeable (i.e., probable) result of the breach (proximate cause).

i. Follows from ordinary course of events, or

ii. Follows from unusual course of events, but breaching party had reason to know.

b. Consequential damages must have been within the reasonable contemplation of the parties (the breaching party knew or should have known of the consequences) at the time of K formation.

i. Only the type of loss need be foreseeable, not necessarily the manner in which it occurs.

2. This standard is objective (What would the reasonable person consider to be foreseeable?), at least in part.

3. Holmes’ “tacit agreement test”:

a. Holmes thought that consequential damages should not be given unless the breaching party had “assumed consciously” the liability in case of breach.

b. This is more limiting than the Hadley rule, but has not been adopted widely, and is now not really used at all.

4. Contractual disclaimers or limits on consequential damages

a. Many states have states regulating disclaimers and limitations on consequential damages for certain types of Ks.  UCC is a good example.

b. When statutes and/or UCC do not apply, normal contractual principles govern to determine whether the disclaimer or limits will be honored by the court.

5. Proving consequential damages

a. “Speculative” damages are not allowed.

b. Ps must prove damages to a “reasonable certainty.”

c. Once the fact of damages is proven, juries are usually given a lot of leeway to determine the amount.
d. Lost profits:

i. May require expert testimony, especially when trying to determine market values.

ii. Historical profits may be shown as evidence

iii. New businesses – A higher level of proof is required to establish that a new business venture would have been profitable.  Often, new businesses will not be able to successfully show that they would have turned a profit.
Hadley v. Baxendale (1854, England) [pg. 831] – A mill owner contracts with a delivery service to deliver a broken drive shaft to a repair man, then bring it back.  Delivery service negligently delivers the shaft later than promised.  Mill owner sues for lost profits from mill being down extra time.  However, court rules that delivery service had no reason to know that mill owner was depending on the delivery to run the mill at the time of K formation.  Therefore, no consequential damages allowed.

Florafax International v. GTE Market Resources (1997) [pg. 836] – Florafax Ks with Bellerose (1-800-FLOWERS) to handle call orders and distribute orders to florists.  Florafax Ks with GTE call center to handle many of the calls.  GTE fails to provide adequate human resources to meet their K.  Because of problems, Bellerose cancels K with Florafax (per the terms of their K).  Florafax sues GTE for breach.  Court upholds lower court finding that GTE knew or had reason to know of Florafax K with Bellerose and consequences if they (GTE) breached, and that Bellerose cancellation was proximately caused by GTE’s breach.  Therefore, Florafax was awarded damages from GTE equal to lost profits from Bellerose contract.

ii. Mitigation of Damages

1. RULE: A P may not recover damages for consequences of D’s breach which she (P) may have reasonably avoided.

2. R2K § 350

(1) Except as stated in Subsection (2), damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation.

(2) The injured party is not precluded from recovery by the rule stated in Subsection (1) to the extent that he has made reasonable but unsuccessful efforts to avoid loss.

3. Example: If A enters a K to lease his house to B while he is out of the country, and B breaches, A must try to release to someone else as soon as possible to mitigate this damages.  He will not be able to recover damages beyond the time that he could have reasonably been able to release the house.

4. EXCEPTION: Lost Volume Sellers

a. A lost volume seller is not generally considered to have a duty to mitigate.

b. A D may prove that he is a lost volume seller by showing:

i. That he possessed the capacity to make an additional sale;

ii. That it would have been profitable for him to make an additional sale; and

iii. That he probably would have made an additional sale absent the buyer’s breach.
c. Example: A, a widget seller, has 10,000 widgets in inventory.  A Ks with B to sell 1,000 widgets.  B breaches.  A then Ks with C to sell 1,000 widgets.  A does not have to deduct the re-sell price of the 1,000 widgets sold to C from the K price w/ B.  A will be entitled to full profits from B because he could have easily completed both Ks, and would have completed the contract with C even absent B’s breach.

d. For personal services Ks, it is very difficult to show lost volume.

5. Anticipatory repudiation and mitigation:  
a. Under the UCC, if one party repudiates, even if they have not yet breached, the other party must mitigate.  The code says damages are assessed at the time that the non-breaching party knows of the breach.

b. Common law doctrine is to asses damages at the time of breach, so in the event of anticipatory repudiation, the non-breaching party may be able to wait and see what happens to maximize damages.  However, courts may not uphold this, and may rule analogous to UCC rule.
Rockingham County v. Luten Bridge Co. (1929) – County Commissioners hire Luten to build a bridge in the middle of the woods.  Luten begins construction.  County Commissioners change their mind, and repudiate the K.  Luten continues building, and completes the bridge.  Court holds that Luten is only entitled to recover expenses up to time of repudiation and profits they would have made, but cannot recover any expenses incurred after date of repudiation.  They did not mitigate their damages.

Jetz Service Co. v. Salina Properties (1993) – Jetz Ks to lease a space at D’s apartment complex, supply coin operated washer and dryers, and split proceeds with D for a 6 year term.  D breaches K, and removes P’s washers/dryers.  P later leases several of these washer/dryers to another party.  However, P has a warehouse full of over 1,500 washers/dryers.  D claims that by re-leasing the washers/dryers, Ps mitigated their damages, and D should be able to subtract this from the damage amount.  Court disagrees, holding that P is a lost volume seller, and could have completed both Ks even if D hadn’t breached.  P was entitled to full amount of lost profits for remainder of the 6-year term.

e. Efficient Breach and Disgorgement

i. Sometimes a party may determine that it is more wasteful (less profitable) for them to complete a K than it would be to breach and pay damages.  This is known as efficient breach.

ii. For a breach to be totally efficient, BOTH parties have to come out better than before breach.

iii. Example: In the Luten case, it was more efficient to breach the K and pay damages then to pay full price of a “bridge to nowhere.”

iv. Proponents of efficient breach (Posner, Holmes) believe that courts should structure damages only to compensate parties for losses (including expectation losses) due to breach, but should not discourage breach by such methods as disgorgement.

v. Some courts will reward efficient breach by calculating damages accordingly.  However, some courts do not.  This is known as disgorgement.

vi. Disgorgement – Calculating damages with reference to the gain realized by the D due to his breach of the K.

vii. Example: A Ks with B to sell a cow for $1,000.  A gets another offer for $1,200 from C.  A breaches K with B, and sells to C.  A could be disgorged of his gains by considering the market value of the cow to be $1,200 at the time of breach.  Thus, the market value/K comparison would yield damages of $200 to B, disgorging A of his gains.  
To avoid disgorgement, you could calculate damages based on B’s cost to cover (assume he buys another comparable cow for $1,050).  Then damages to B would be only $50.  In this second scenario, breach would be efficient (if you ignore transaction costs).  The cost is the same for B (because of $50 damages) and A gets $150 extra for the cow.
Roth v. Speck (1956) – Hairdress (Speck) leaves Roth’s barber shop where his salary was $75 a week under a one-year K, taking a job at another barber shop for $100 a week.  The court holds that the market value of Speck’s services was $100 a week, and forces Speck to pay $25 a week to Roth for the remaining weeks on his K.  Thus, the court disgorged Speck of his gains.

XIII. Reliance Damages

a. RULE: R2K § 349

As an alternative to the measure of damages stated in § 347, the injured party has a right to damages based on his reliance interest, including expenditures made in preparation for performance or in performance, less any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the contract been performed.

i. If expectation damages can clearly be determined, they will be awarded, and reliance damages will be unavailable. (see Landa)
ii. If breaching party can show that K was a losing K for the non-breaching party, reliance damages are not allowed, or at least must be offset by amount of the loss. (see Armstrong)
1. This is to avoid putting the non-breaching party in a BETTER position than he would have been had the K been performed.
2.   The burden shifts to the D (breaching party) to show that the K would have been a losing K for the non-breaching party.

iii. Reliance damages can be employed when expectation damages are unclear/uncertain/only speculative.  They are the second choice of the courts.  (see Wartzman)  

b. Limiting factors for reliance damages:

i. Forseeability – P can only recover reliance damages that breaching party could have reasonably forseen that P would have spent.

ii. Causation – P can only recover reliance damages when he can show that the damages are incurred as a direct result of the breach.

iii. Certainty – P can only recover reliance damages that can be proven and calculated to a reasonable certainty.

iv. Mitigation – P cannot recover reliance damages that could have reasonably been avoided.

c. Pre-contract reliance - Most courts will NOT allow recovery of reliance damages incurred BEFORE the formation of the K.

d. Forgone opportunities - The loss of gain that could have been realized because of forgone opportunities (opportunities forgone because of reliance) may be recoverable.

Landa [not in the book] – Old Texas case where cotton seed oil seller contracted with buyer from Chicago.  Buyer spent $2,000 sending train cars down from Chicago to New Braunfels to pick up the oil.  Seller then breached (no oil).  Buyer sued, but was only given K/market value (expectation) damages, which were presumably very small or even $0.  Court did not award reliance damages because buyer would have spent that money anyway, he could cover his buy, and giving him $2,000 would put him in better position than if K would have been peformed.
L. Albert & Son v. Armstrong Rubber Co. (1949) [pg. 932, n. 3] – Armstrong contracts to buy rubber refining equipment during WWII.  He spends $25K in reliance to prepare his site for the equipment.  Seller breaches and never delivers equipment.  War ends, and price of rubber and rubber refining equipment plummets.  Armstrong sues for reliance damages, but they are denied because if K would have been executed, they would have lost much more money.

Wartzman v. Hightower Productions, Ltd. (1983) [pg. 925] – Hightower contracts with Wartzman (attorney) to draw up documents forming a corporation to finance a world record flag pole sitting venture.  In reliance, Hightower spends approximately $170K.  Corporation turns out to be in violation of securities laws due to lawyer error and unable to raise money to finance the venture.  Hightower recovers reliance damages because expectation damages impossible to determine, but reliance damages are easily calculated.  Wartzman was unable to show that Hightower would have definitely lost money had K been executed.

e. Reliance damages in Promissory Estoppel (§ 90) cases

i. When there is no real K, but only a promissory estoppel “contract”, damages are often limited ONLY to reliance damages.

ii. In other words, in these cases, reliance damages are preferred instead of expectation damages.

iii. Other jurisdictions leave it to the judge’s discretion (see Walser).

iv. Williston (formalist) thought that expectation damages should still be awarded.
v. Boyer, conversely, thought that damages should always be limited to reliance damages in promissory estoppel cases.

vi. Specific performance may also be available.
Walser v. Toyota Motor Sales (1994) [pg. 934] – Walser (car dealer) is promised by Toyota that they will be granted a Lexus dealership.  In reliance, Walser purchased land adjacent to his existing dealership (land worth less than what was paid).  Toyota then denied Walser the dealership.  Walser tried to obtain millions in expectation damages on promissory estoppel claim.  However, TC limited Walser to reliance damages (amount lost in land purchase).  AC affirmed, saying that TC has discretion to grant expectation damages or limit to reliance damages.
XIV. Restitution Damages
a. As another alternative to expectation damages, non-breaching party has the option to rescind the K, and pursue quasi-K damages per quantum meruit (services) or quantum valebant (goods) (a.k.a., unjust enrichment or restitution) if he has partially performed and/or conferred benefit on the other party.

b. The party in breach may also be able to recover damages via restitution in some cases, although any damages caused to other party must be subtracted out.

c. RULES:

R2K § 373 Restitution When Other Party Is In Breach
(1) Subject to the rule stated in Subsection (2), on a breach by non- performance that gives rise to a claim for damages for total breach or on a repudiation, the injured party is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance.

(2) The injured party has no right to restitution if he has performed all of his duties under the contract and no performance by the other party remains due other than payment of a definite sum of money for that performance.
R2K § 374 Restitution In Favor Of Party In Breach
(1) Subject to the rule stated in Subsection (2), if a party justifiably refuses to perform on the ground that his remaining duties of performance have been discharged by the other party's breach, the party in breach is entitled to restitution for any benefit that he has conferred by way of part performance or reliance in excess of the loss that he has caused by his own breach.

(2) To the extent that, under the manifested assent of the parties, a party's performance is to be retained in the case of breach, that party is not entitled to restitution if the value of the performance as liquidated damages is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.
R2K § 371 Measure Of Restitution Interest
If a sum of money is awarded to protect a party's restitution interest, it may as justice requires be measured by either

(a) the reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant's position, or

(b) the extent to which the other party's property has been increased in value or his other interests advanced.

d. Majority view: Restitution damages CAN be claimed at the “market value” of the goods and services provided, even when the K was a losing K.  This is so because the K is ignored or rescinded, and recovery is made on a separate cause of action for unjust enrichment, which is considered to be outside the contract.  Also, breaching party, because of breach, has lost the right to retain the benefit of the bargain.

e. Minority view: Restitution damages must be based on K price (should be given pro rata on contract price), rather than on the market value.

f. Recovery by breaching party:

i. This is an equitable remedy.  Law court would give no cause of action to breaching party.

ii. A few states (notably, Massachusetts and New York) do not allow recovery by breaching party.

iii. When allowed, damages are the lesser of the options in R2K § 371 and/or must not be greater than a ratable portion of the total contract price.
1. This allows non-breaching party to retain the benefit of the bargain.

iv. Damages of non-breaching party must first be deducted.

v. Recovery may be denied for intentional breach.

g. Recovery of restitution damages are also allowed when K is declared void, not because of breach, but because of principles such as fraud, duress, unconscionability, impossibility, impracticability, etc.  (see Ventura).

h. Recovery of reliance damages may also be allowed when K is rescinded because of principles stated above, but this doctrine apparently has rarely been adopted by the courts.
U.S. ex rel. Coastal Steel Erectors v. Algernon Blair, Inc. (1973) [pg. 942] – Coastal (subcontractor) halts work when Blair (general contractor) breaches.  Coastal sues for restitution damages (quantum meruit) for the market value of the work they have completed so far.  If they would have had to complete the K, they would have lost money.  However, because Blair breached, Coastal was allowed to rescind the bad K, and recover in restitution damages for the work they had completed.
Lancellotti v. Thomas (1985) [pg. 946] – Lancellotti contracted to buy business from Thomas, but then breached.  He sued to recover his down payment (restitution damages), and was allowed to recover minus the damages to Thomas.
Ventura v. Titan Sports Inc. (1996) [pg. 953] – Jesse Ventura recovers via restitution for royalties for WWF videos where he was the announcer for wrestling matches.  The “pre-Bloom” contracts were oral, and were only for “announcing for broadcasts”, not the benefit of redistribution via video.  Therefore, he had not been compensated for this benefit.  The “post-Bloom” contracts waived the right to royalties, but this K had been obtained by fraud (WWF lied and said that they didn’t pay royalties, when they actually were paying to others).  Therefore, post-Bloom Ks rescinded, and royalties were recoverable via restitution mechanism.
XV. Specific Performance
a. Specific performance is an equitable remedy.  This means it is only available when the remedies at law (damages) are unjust or are inadequate.

b. Factors to determine the adequacy of damages (to see if specific performance is an option):
R2K § 360:

In determining whether the remedy in damages would be adequate, the following circumstances are significant:

(a) the difficulty of proving damages with reasonable certainty,

(b) the difficulty of procuring a suitable substitute performance by means of money awarded as damages, and

(c) the likelihood that an award of damages could not be collected.

c. Other Factors

i. The contract was the product of mistake or unfair practices.

ii. Specific performance would cause unreasonable hardship or loss to the party in breach.

iii. Possible impact on third parties.
d. Sale of Land Ks

i. Specific performance is often granted as a buyer’s remedy.  A piece of land is considered to be unique, thus damages won’t fully compensate the buyer.

ii. However, because of doctrine of “mutuality” courts have traditionally been willing to grant specific performance to sellers as well.  Sellers more often use this as a tactical tool that to actually enforce the K.

e. Personal Service Ks

i. Specific performance is not usually granted in personal services contracts when the employer is the P.

1. Employee wouldn’t do a good job anyway.

2. The 13th Amendment bans “involuntary servitude”

3. BUT, sometimes the courts will enforce a “no compete” clause with an injunction barring a person to work for someone else (negative enforcement).

4. P MUST show that services are unique before courts will grant injunctive relief.

ii. When the employee is the P, courts have traditionally also been unwilling to grant injunctive relief, and have only granted money damages since money is what the employee would receive from working anyway.

1. However, when employee’s claim is based on violation of statutory provisions, such as Civil Rights Act, reinstatement is authorized and often ordered.

XVI. Agreed Remedies (Liquidated Damages)
a. Generally, courts will enforce liquidated damages, unless they are so high that they are considered to be a penalty for breach, and not just damages.

b. RULES:

R2K § 356(1) Liquidated Damages And Penalties

(1) Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss. A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty.
UCC §2-718(1)

(1) Damages for breach by either party may be liquidated in the agreement but only at an amount which is reasonable in light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy.  A term fixing unreasonably large liquidated damages is void as a penalty.

c. Does party have to suffer actual damage to collect liquidated damages?

i. Courts are split.

ii. Traditional position is to consider whether clause was reasonable at time of K formation, thus it is possible that damages could be given even if no damages are actually suffered by non-breaching party.

iii. Modern trend is to consider whether clause is reasonable at time of breach or at time of formation (see R2K § 356(1) – “reasonable in light of the anticipated or actual loss”).  When damages are grossly disproportionate to actual loss, it may not be enforced.

d. It is less likely that an undercompensating liquidated damages clause will be thrown out.  

i. But they may still be considered to be “unconscionable”, and thus not enforceable.

ii. Therefore, undercompensating rules are tested on the rules of contract formation.
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