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1. Is there a contract?

· (What’s a K?  A legally enforceable promise.)

· Offer & acceptance (manifestation of assent)
· Consideration (promissory estoppel?)
· When was the offer/acceptance? Battle of Forms (Restmt v. UCC), Agreement to Agree
· If there is a K, what type of K is it? (bilateral, unilateral) Part Performance, Option K
2. Is it a valid/enforceable contract?

· Statute of Frauds

3. If a court will say this is not a K, can we enforce the promise (or get a remedy) some other way?

· Promissory Estoppel 

· Restitution/implied Ks  (terms implied by the court to enforce the K)
· Implied-in-fact/law (ex. reasonable notice)
· Implied obligation of good faith (Restmt 205, UCC 1-304)
· No promise at all, but reliance?  Equitable Estoppel?
· Warranty?
4. Any reasons we should invalidate or refuse to enforce the contract?

· Incapacity (mental, minority)
· Duress
· Undue Influence
· Fraud/Misrepresentation
· Non-disclosure
· Unconscionability 
· Public Policy
· Mistake (Uni-lateral, mutual)
· Changed circumstances
5. Any issues w/ interpretation OR modifications?

· Parol Evidence Rule – what’s in the contract?

· Ambiguities to be resolved? Interpretation? (ex. Frigaliment)
· Post-K Modifications
6. Do any third parties have rights OR obligations?

· Who has privity here?

· Vertical 

· Horizontal

· Third party beneficiaries?

· Intended vs. incidental (restatement)

· Creditor or donee 3PB

· Assignment of a right?

· Usually OK

· Delegation of a duty?

· Permissible?

· Note: doesn’t discharge original Obligor’s duty unless:  

· Novation
7. Are there any conditions on performance?

· Is a particular term a promise, condition, or both?

· What kind of condition?  (express, implied, constructive)
· Has the condition been met?

· Is there a reason not to require the condition to be met?

· Waiver?

· Other party wrongfully prevented from occurring?

· Avoid forfeiture? Public Policy? (these can excuse even express conditions)
· Substantial Performance (if constructive condition)
8. Is performance due? – Has other party tendered? 
· Perf is due when all conditions precedent are satisfied and time for performance has arrived.

· Is it now so late that CP can never be met?  (Perf. is never due!)

· What kind of duty?

· Independent (unconditional)

· Dependent (conditional)

· Reasons to excuse performance?

· Mistake recently discovered?

· Changed circumstances?

9. Has there been a breach?

· Partial Breach/Substantial Performance

· Material Breach (has it become total?)
· Total Breach

· Anticipatory repudiation? (4 options)
· Can one side ask for adequate assurances of performance?

10. What kind of remedies are available?

· Expectation Damages (put injured party in position as would have been in w/ performance)
· Value to P?
· General (Direct) or Special (consequential)
· Restrictions? (foreseeable, causation) Are they recoverable? (attorneys fees, mental)
· Duty to mitigate (what about volume seller? – lost profits)
· Restmt vs. UCC (seller consequential damages?)
· Reliance Damages (What did you spend in reliance on promise?)
· Rest 349 – you cant get reliance damages if the K was a loser for you anyway
· Restitution Damages (put parties in place before K)
· Quantum Meruit
· Specific Performance (personal services not allowed)
· Liquidated Damages (are they reasonable?)
Where does law come from?

1. Prior cases – judges usually adhere to these when they are decisions from courts above them or from their own court

2. Restatements – judges often quote these in their opinions but they have no real legal authoritative value

3. UCC – judges are bound by legislative statutes 

Status–K, Henry Maine 

· As societies mature, they move from obligation by status, to obligation by contract
· An agreement requires a “meeting of the minds” (mutual mistake=no K)

· Obligation by contract is based on personal choice

· Some status obligations still exist (mother to child)

Fuller’s 3

1. Autonomy
· making a free decision as an individual 

· Duress, undue influence, etc.. ruin your autonomy

2. Reliance
· breaching of a contract can hurt the party that relied on that promise

· promissory and equitable estoppel 

3. Unjust enrichment

· an agreement or breach should not unjustly enrich a party

· restitution, implied contracts

Formalism - Williston
· rigid, mechanical application of the rules
· “put the facts in, turn the crank, and get the correct answer”

· decisions can be made formalist by simply making up a new rule (judges often want to seem like they are being formalist, even when they’re not)

· Petterson v. Pattberg

Realism – Corbin, Llewellyn 
· opposite of formalism, judges come up w/ what they want the answer to be, then try and find the rules to make it fit. Rules don’t determine cases, judges do.
· How will the judges actually decide the case; what will effect the outcome other than the facts?

· In making decisions, judges should do what is best for society

· Izadi v. Gus Ford

Law & Eco

· people are maximizers of their own utility

· goal is to maximize overall utility and create efficient results 

· what is best for the market?

· Efficient breach – Brower v. Gateway
Trust as a Public Good

· protecting public trust leads to a more productive society 

· societies w/ high levels of trust enjoy flourishing businesses and economies 

· promissory estoppel

Crits

· law is designed to allow the wealthy to “hold down” the poor
· every decision is wrong for some reason, if a decision seems to help the poor, it is simply “putting flowers on the chains”

Justice

· similar to realism, wanting to do what we inherently think is “just/right/fair”
· there is no straight definition of justice, what is just to one person might not be to another 

Contract – an enforceable promise
Forming a Contract
Offer & Acceptance – Manifestation of Assent
Meeting of the minds – both parties agree to same stipulations

Ray v. Eurice Bros. (pg. 23)

Maryland Court of Appeals, 1952

Facts: 

· Property owner sues building contractor for breach of contract for not building his home for the price estimated and agreed upon in a contract. 
· Contract was signed by Eurice who later claimed he did not read the attachments referenced in the contract. 

Lower Court: (written by Gontrum)

· they never had a an agreement b/c they never had a meeting of the minds
Court’s Ruling: (written by Hammond)

· A party is bound to his contract, if he has read it with the capacity to understand it. 

· Manifestation of assent does not require meeting of the minds
· Objective observer, “what’s written is what counts” ruling
· It doesn’t matter what was going on in the head of the Eurice Bros. when they signed the contract
Damages rule: 

· When a contractor on a building contract fails to perform, common remedy is for contractor to pay for completion of the contract. P was awarded the cost of completion of the work.

According to Mixon:

· Gontrum (lower court) didn’t want P to “to get away with” making the D build a house for less than it would cost, so he tried to find law to support this ruling

· Hammond wanted contract law to be more objective and clear

· Hammond was more concerned with reliance, Gontrum with autonomy
Fuller’s purpose of Contract Law:

· autonomy

· reliance

· expectations

· unjust enrichment

What is required to have a contract: manifestation of assent?
· an offer and acceptance usually create a manifestation of assent

Langdell

· believed law should be handled scientifically, through deductions 
Lonergan v. Scolnick (pg 34)

California Dist Ct. App, 1954

Facts

· D places ad in newspaper for land for sale

· P writes to D expressing interest in the land, D writes back and says P better act fast b/c the land will prob be sold soon

· One week after P received D’s reply letter, P notified D that he would buy the land, but D had already sold it to 3rd party

Court’s Ruling

· An ad in a newspaper is not an offer, so there was never a K b/c there was no offer & acceptance b/c there was never even an offer
Izadi v. Gus Ford, Inc (pg 38)

Florida District Court of Appeal, 1989

Facts

· P saw an offering $3,000 for any trade-in when buying a new Ford Ranger

· When P came to the dealership, he was informed that the ad was only for a different type of car and that he interpreted the ad incorrectly

Procedure

· P sued D for fraud, breach of contract, and stautory violations involving misleading advertising

· District court dismissed, P appealed 

Issue

· Should an ad be an enforceable contract based on the way a reasonable person would interpret it?

D’s Argument

· The ad was not an offer b/c 

1. there was no specific offeree

2. language of ad was not specific

Court’s Ruling

· It doesn’t matter that the car dealer may subjectively have not intended to for its chosen language to constitute a binding offer

· Quoting Williston: The test of the true interpretation of an offer and acceptance is not what the party making it thought it meant or intended it to mean, but what a reasonable person in the position of the parties would have thought it meant. 

· “In the position of the parties” means that if an offeree knows what it really means, they can’t still claim the ignorance of a “reasonable person”

According to Mixon

· The black letter of the law would have favored D, but the court did not accept this objective view. 

· Court thought the original outcome (D winning) wasn’t fair, so they found legal reasoning supporting their view, instead of looking only at the law for the correct judgment 
· Realist opinion, quotes Williston to try and sound formalist, but it’s not 
Policy - a strategy that is meant to serve towards some societal goal
Normille v. Miller (pg 44)

SC of North Carolina

Facts

· D had real estate that realtor was selling for him

· P saw the house and sent an offer to D to sign
· D sent back a counteroffer, which P did not immediately sign

· Before P signed the counteroffer, another person, Segal, bought the house

Court’s Ruling

· a counteroffer revokes the original offer
· no contract existed b/c the parties never assented to the same thing in the same sense at the same time; there was no mutual assent or meeting of the minds
· D’s counteroffer did not contain any promise that offer would stay open for any amount of time
· It is enough that the D receives information that the P had taken definite action inconsistent with an intention to make a contract (not immediately signing the counteroffer)
· At time of acceptance w/ 3rd party, D’s counteroffer is revoked
Unilateral Contracts

If the offeror should offer to exchange his promise of a future performance only in return for the offeree’s actual rendering of performance, then the transaction would give rise to a unilateral contract. 

· When an act is thus wanted in return for a promise, a unilateral contract is created when the act is done. 

Petterson v. Pattburg (pg 53)

NY Court of Appeals, 1928

Facts
· D wrote to P offering an advanced method of payment for a mortgage

· P sent in the first payment on time in agreement with the P’s offer, but when P went to give the final payment to D, D did not accept b/c he had already sold the mortgage to someone else

Issue

· Was there are contract between P and D? And thus, is D liable to honor the original offer?

Court’s Ruling

· The act requested to be done, in consideration of the offered promise, was payment in full of the reduced principal of the debt prior to the due date thereof. Since the last payment was never actually made (b/c D wouldn’t accept it) the contract was never finalized.
· An offer to sell property may be withdrawn before acceptance w/o any formal notice to the person whom the offer is made. – Classic Theory
· The complaint is dismissed 

Dissenting Opinion (written by Lehman)

· D’s letter to P constituted a promise on his part to accept payment if provided in the time limit. Since P tried to pay within that time limit, D should be required to accept.

· Since P tried to do what D offered, D should be held to that offer
Cook v. Coldwell Banker/Frank Liaben Realty Co. (pg 58)

Missouri Court of Appeals, 1998

Facts

· P was a real estate agent working for D

· D announced the company would be creating a bonus system based on employee’s amount of sales and would be paid at the end of the year

· P was paid her first bonus, but later a rep of the company said that the rest of bonuses would not be paid until March of the next year

· P quit the company in January and D refused to pay her the bonuses b/c she didn’t stay till March and receive them.
Defendant’s Argument

· P did not accept the bonus offer before it was revoked, so no K b/c it was uni-lateral 
Court’s Ruling

· an offeror may not revoke and offer where the offeree has made substantial performance

· Quoting Restatement 2 Sec 45, “if part of the requested performance is given, the offeror will not revoke his offer.”

· Part performance may thus furnish consideration. 

Restatement Sec 45: Partial Performance
· when an offeree tenders or begins the requested performance under a unilateral contract, the offeror becomes bound and cannot revoke his offer so long as the offeree completes performance in accordance with the terms of the offer.

· This wording, written well after the 1928 Petterson case, would have changed the decision, if followed.

Idealized Cognitive Model – set of neurons that are imprinted into your head, then when you see a pattern you make an association (ex. how do you know it’s a chair?)
Battle of Forms (more on pg 13)
Harlow & Jones, Inc v. Advance Steel Co. (pg 64)

US District Court, 1996

Facts
· P offered to sell P steel over the phone; D said he was interested

· P placed order to send the steel to D and sent D an order form
· D changed some language in the order form and sent it back to P (counteroffer)
· The first 2 shipments arrived on time and D paid for them. The final shipment, however, arrived late and D denied acceptance.
· UCC 2-204
Court’s Ruling

· An oral contract developed from the P and D talking on the phone b/f either started sending written contracts back and forth

· This method of contract formation is recognized by the UCC, “an agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined.”
· UCC also states, “conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties don’t otherwise establish a contract.
Notable Comments

· there is no “mirror image” rule w/ the UCC, a K can be “created” much easier in the UCC than in common law

Consideration
Simply, “making a promise” is not enough to make a contract, there must be consideration. 

For consideration there must be:

1. benefit to promisor (bargained for)
2. detriment to promisee

Note: International law does not require consideration, merely an agreement.

Hamer v. Sidway (pg 72)

NY Court of Appeals, 1891

Facts

· Uncle made nephew a promise that if the nephew would not drink, use tobacco, or gamble until the age of 21 he would give him $5,000 at that time.

· Nephew keeps his end and on his 21st b-day writes to his uncle telling him he has done what was asked

· Uncle says he will pay the money, but will hold it for now and give it to him when he feels the nephew can handle it.

· The Uncle died before giving the money to his nephew and the executer of the estate refuses to pay. 

Issue

· Did the uncle become indebted to his nephew on his 21st b-day?

· Is this an enforceable contract?

Court’s Ruling

· “The right the nephew abandoned for a period of years upon the strength of the promise of the uncle that for such forbearance he would give him $5,000.”
· Refraining from actions you are legally permitted to do constitutes consideration.

· Restatement (2nd) Sec 71 gives decision for P b/c the uncle bargained for (wanted) the nephew to abstain from the acts (which was detriment to nephew)
· Precedents supporting include: Shadwell v. Shadwell, Lakota v. Newton, and Talbott v. Stemmons

According to Mixon

· Nephew gave up his autonomy, making it a contract

· Only Uncle was bound 

· Holmes would say it is not a bilateral, unilateral, or gratuitous promise until the judge decides

· This is different from Daugherty b/c there was no consideration (as explained in Sec 71 as an exchange) by the aunt b/c the child wasn’t giving anything in return

Functions formed by Legal Formalities

· The Evidentiary Function: providing “evidence of the existence and purport of the contract, in case of controversy.”

· The Cautionary Function: acts as a check against inconsiderate action (putting an official seal on a document made people realize the binding importance)

· The Channeling Function: mark or symbolize an enforceable promise; external test of enforceability
Dougherty v. Salt (pg 87)

NY Court of Appeals, 1919

Facts

· An aunt gave a promissory note of $3,000 to her nephew, an 8-year-old boy

· Contained phrasing “value received”

Issue 

· Is the note sufficient evidence of consideration?

Court’s Ruling

· There was no consideration for the promised payment 

· The note was voluntary and unenforceable promise of an executory gift.
· The note was just a gratuitous promise, and gratuitous promises are not enforceable 
· “Nothing is consideration that is not regarded so by both parties”
Restatement (2nd) Sec. 71 rejects nominal consideration as sufficient for contractual consideration

Executed gift – a promise to make a gift in the future is not enforceable, but once a gift has been executed (delivered by the donor with the intent to make a gift and accepted by the donee) it is irrevocable and may not be recovered by the donor
Two parts of a completed gift:

1. physical act of delivery/acceptance
2. intent to make the gift

Testamentary gift – putting a gift in a will; can be revoked by any later will

Gift in trust – if you desire to give someone money that you currently have, but you don’t want to give it to them until a later time, you can create a “trust” that promises to give them the money at a certain time in the future
Enforcing Gratuitous Promises – Law & Eco

· For: law of diminishing marginal utility provides that these promises provide social surplus and should therefore be enforced

· Against: since money is only being given and both parties aren’t enriched, it is not worth enforcing

Batsakis v. Demotsis (pg 93)

Texas Court of Civil Appeals, 1949

Facts:

· P entered into contract to give D 500k of Greek money in return for $2.000US plus interest at a later time.
· The actual amount in USD (paid in Greek dollars) P gave D is under dispute, but it seems clear that it was definitely less than $2,000 (trial court says about $25US)
· By the time the contract made it to court, P had fulfilled his duty

Issue

· If the amount originally given to D only amounted to $25 (as trial court judge asserted) would the contract be enforceable? Or would it be nominal consideration?

Court’s Ruling

· regardless of the value of the money originally given to D, the contract stated that the equivalent of $2,000 USD was to be paid back, so it must be, plus interest as stated in the contract
According to Mixon

· The trial court (who was overruled) made thier judgment, not based on the law, but to prevent the P from unjust enrichment

Adequacy of Consideration – the courts should not determine if the consideration was “fair”, but there are exceptions: 

· Restatement (2nd) Sec. 79 states that there is no requirement in the equivalence of exchange, but it goes on later to say that “gross inadequacy of consideration may be relevant” to other things such as fraud and mistake.
Intro to Special Issues w/ Contract Formation
Promissory Estoppel    (discussed in detail on pg 18)
Restatement (2nd) Sec 90 – a promise which a promisor should reasonably expect to induce action of forbearance on the part of the promisee (or 3rd party) and which does induce such an action or forbearance is binding if injustice can be avoided only be enforcement of the promise. The remedy may be limited as justice requires. 

Baird v. Gimbel (pg 109)

US Court of Appeals, 1933

Facts

· Subcontractor (D) sent contractor (P) a bid to supply linoleum

· P used this price from D to make a contract for a job

· D sent P notice that their bid was a mistake, but P had already made the contract

P’s Argument

· even though no bilateral contract existed, the D should be held under the doctrine of “promissory estoppel”

Court’s Ruling: (written by L. Hand; more formalist)
· P had an opportunity to ask D for a contract before they relied on the bid

· The doctrine of “promissory estoppel” is to avoid the harsh results of allowing the promisor in such a case to repudiate, when the promisee has acted in reliance upon the promise. But an offer for an exchange is not meant to become a promise until a consideration has been received. 

· There is no room in this situation for the doctrine of “promissory estoppel” 

· Mere use by a general contractor of one particular subcontractor’s bid does not constitute acceptance of that bid 

According to Mixon

· Baird should have paid the money or given some other type of consideration, such as, “If I get the contract, I will buy from you” to show acceptance

Drennan v. Star Paving (pg 112)
California Supreme Court, 1958
Facts

· Subcontractor(D) called in bid to contractor(P)

· P used that bid to make his own general contract bid to another party

· After P was awarded general contract bid, he was notified (by D) that D’s bid was a mistake and it was too low
· D refused to do the work for the price originally quoted

Procedure

· Trial court found D made a definite offer and that P relied on that offer; found for P

D’s Argument

· there was no enforceable contract between the parties on the ground that D made a revocable offer and revoked it b/f P communicated his acceptance w/ D (Baird v. Gimbel)
P’s Argument

· P relied to his detriment on D’s offer (promissory estoppel)
Issue


- Did P’s reliance make D’s offer irrevocable? 

Court’s Ruling: (written by Traynor; a California liberal)
· There was neither an option supported by consideration nor a bilateral contract binding on both parties. 
· When P used D’s offer in computing his own bid, he bound himself to perform in reliance on D’s terms.

· Restatement Sec 90 applies: A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. 

· “The very purpose of Sec 90 is to make a promise binding even though there was not consideration.”
· D had reason to believe that if his bid proved to be the lowest it would be used by the plaintiff

· “The absence of consideration is not fatal to the enforcement of such a promise.”

· Restatement Sec 45 also applies to this ruling

· Limitations to this ruling:

· A general contractor is not free to delay acceptance after he has been awarded the general contact in hoping of getting a better price. (bid shopping)
· If general contactor attempts to renegotiate w/ bidder to reduce the price. (bid chopping)

· If the P has reason to believe that D’s bid was in error, than D could not justifiably rely on it.

According to Mixon

· This ruling is in contrast w/ the Baird decision; over time, the Drennan decision has become more of the accepted and practiced ruling

Restatement (2nd) Sec 87 has adopted the Drennan rule for reliance on an offer, applicable to any case where there has been substantial and reasonably foreseeable reliance on an offer before its acceptance. 

Berryman v. Kmoch (pg 122)
Supreme Court of Kansas, 1977

Facts

· Berryman (landowner, plaintiff) filed to have an option contract declared null and void

· Kmoch (defendant) counterclaimed seeking damages for Berryman’s failure to convey the land

· D made option contract w/ P requiring P to hold the land for D in return for “$10 and other valuable consideration.”

· D never paid the $10 and P sold the land to someone else. When D got word of this he went to Berryman and tried to exercise his option to buy the land. P brought this action to declare the option null and void.
Procedure 

· Trial court entered summary judgment for P, saying the option was never given consideration; D appealed
D’s Argument

· Since the agreement included a provision for “other valuable consideration” he(D) should be allowed to introduce evidence to establish time spent and expenses incurred in an effort to interest others in joining him 
· The contract should be enforceable under the doctrine of promissory estoppel.

Issues

· Was there consideration sufficient to create a contract?

· Should the doctrine of promissory estoppel be used to make the contract enforceable?

Court’s Ruling

· an option contract which is not supported by consideration is a mere offer to sell which may be revoked at any time prior to acceptance

· Option contract never took form b/c P did not pay the $10

· “The acts which the appellant (D) urges as consideration conferred no special benefit on the promisor or on his land.”

· “The evidence to which the D desires to introduce in support of promissory estoppel does not relate to acts which could reasonably be expected as a result of extending the option promise.”
· “When an option is conditioned upon a performance of certain acts, the performance of the acts may constitute consideration to uphold a contract for option; but there is no such condition imposed if the acts were not intended to benefit nor were they incurred on behalf of the optionor.”

· “The appellants power of acceptance was terminated thereby, and any attempted exercise of the option after that became too late.” Restatement (2nd) Contracts Sec 42
· Summary judgment affirmed 

According to Mixon

· Crits would say the D “hid behind” the formality of the consideration rule

· Realist view: The judge was partial to the D b/c the D was from Kansas and the P was not.
The decision on Berryman makes it appear that if the $10 had been paid, then the contract would have been enforceable, even though the $10 would (in all probability) be considered nominal consideration. 

Restatement (2nd) Sec 87 contrasts the Berryman ruling – “An offer made in a signed writing is binding as an option contract if it proposes an exchange on fair terms within a reasonable time frame and recites a purported consideration for its making.”

· This section states several ways in which an offer may become “binding as an option contract,” in addition to the obvious possibility that the offeror’s promise of irrevocability may have been purchased by the offeree with some legally effective consideration. One example is in Sec 87(1)b which states the offer may be made “irrevocable by statue”. 

Even if an offer is held to be revocable, acceptance of that offer will ordinarily still bind the offeror to a contract unless a valid revocation was received by the offeree before acceptance.   

Battle of Forms

The “last shot” in the contract (offer, counter offer…) process is usually the seller. Llewellyn (main author of the UCC, realist) thought that this shouldn’t always be. So he addressed it in Article 2, Sec 207 stating additional terms in a response to an offer do not necessarily constitute a counter-offer unless they specifically say the acceptance is conditional on the acceptance of the additional terms. The additional terms (w/o the conditional acceptance) are merely proposals for addition to the contract. (contrasting the traditional ruling in Petterson v. Pattsburg) Remember, this is for UCC cases only.
Princess Cruises v. GE (pg 144)

US Court of Appeals, 1998

Facts

· Princess Cruises (P) needs GE (D) to make repairs on a ship.
· P sent a purchase order to D including a brief description of services to be preformed

· D sent back a Fixed Price Quotation providing more detail disclaiming all liability for consequential damages (materially altering the offer)

· D breached the contract by taking too long to make the repairs and P is suing them for consequential damages

Issues

· Do the conditions in the Fixed Price Quotation sent by GE apply or the conditions in P’s Purchase Order?

· What are the terms of the contract?

· Is UCC applicable?

Court’s Ruling

· UCC does not apply b/c the contract is predominantly service oriented

· UCC can apply persuasively to admiralty law, but in this case it isn’t b/c it’s a service contract
· D’s “last shot” counter-offer excluding consequential damages is the offer, to which princess accepted by their actions. So D is NOT liable for consequential damages. (prob would be diff. under UCC  b/c no mirror image rule.)
According to Mixon

· If UCC 2-207 would have applied, GE would have had to “warrant their repairs”

Brown Machine v. Hercules (pg 153)

Missouri Court of Appeals, 1989

Facts 

· Hercules (D) requested a quote for a “trim press” from Brown (P)

· Brown submitted a form containing price, terms, and an “indemnity clause” with a 30 acceptance period. That period expired before D got back to them.
· D then sends back a Purchase Order w/ their own terms stating that D will only abide by these terms (there was no indemnity clause in this PO). (this turns out to be the offer)
· P sends back an Order Acknowledgment w/ indemnity clause back in it, but other terms the same (this turns out to be an acceptance b/c UCC doesn’t require mirror image)
Issues

· What are the terms in the contract? Was the indemnity clause in the contract?

Court’s Ruling

· The Purchase Order sent by D is the offer (excluded indemnity clause)

· The Order Acknowledgment sent by P was acceptance of this offer b/c even though they added an indemnity clause, they did not “materially alter” the offer (wording from UCC 2-207)

· The indemnity clause is not included in the contract, but rather a proposal for addition to the contract that was never agreed to by D

· The seller’s “proposal” of November 7 was not an offer, but merely an invitation to the buyer to submit an offer.

UCC 2-207 rejects the “mirror image” rule:
· “A definite and seasonable expression of acceptance…operates as an acceptance even though it states terms additional to or different from those offered…”
· Terms and conditions contained in a form continually sent by one party do not constitute performance and cannot become binding as a course of dealing.

If the acceptance uses very clear language indicating that the offeree’s assent is expressly conditional on the offeror’s agreement to the terms of the offeree’s document, then the acceptance will be treated as expressly conditional.
· There is a clear consensus that conduct alone should not be sufficient to amount to assent to an expressly conditional acceptance. (there must be terms specifying conditional acceptance)

Agreement to Agree

Walker v. Keith (pg 168)
Kentucky Court of Appeals, 1964

Facts

· leasee was given an option to extend his 10 year lease 10 more years under the same terms and conditions except for rent

· The renewal option provided that rent would be based “on the comparative basis of rental values as of the date of the renewal with rental values at this time reflected by the comparative business condition of the two periods.”

Issue

· Is the provision so indefinite and uncertain that the parties cannot be held to have agreed upon this essential rental term of the lease

Rules & Precedents

· agreement in order to be binding must be sufficiently definite to enable a court to give it an exact meaning

· The terms of an extension or renewal, under an option therefore in a lease, may be left for future determination, but merely leaving the terms for future ascertainment, w/o providing a method for their determination, renders the agreement unenforceable

· Provisions for rental renewal that are dependent upon future valuation of premises w/o indicating when or how such valuation should be made have been held void for uncertainty

Court’s Ruling

· If the parties did not agree upon such an unequivocal item (in this case price) or upon a definite method of ascertaining it, then there is a clear case of nonagreement. 

· Rent is a material term of a lease. If the parties do not fix it with reasonable certainty, it is not the business of the court to do so.
· When the parties failed to enter into a new agreement as the renewal option provided, their rights were no longer fixed by the contract.
· Courts should not expend their powers to establish contract rights which the parties, with an opportunity to do so, have failed to define.

· The renewal provision before us was fatally defective in failing to specify either an agreed rental or an agreed method by which it could be fixed with certainty. Because of the lack of agreement, the lessee’s option right was illusory.
According to Mixon
· Meme that this judge (who wrote the opinion) had: “agreement to agree is not a contract”
· Henry Maine: we need enough certainty to take us from status to contract (w/ obligation)

· If there are terms that are not specifically mentioned in this contract (and they are not material) societal “customs” can be used to imply terms by the court

· Law & Eco: The efficient thing would be for judges to enforce these contracts b/c it will create trust and belief in the contact system and contracts lead to social surplus
· The UCC takes a different approach: “an open price term” will not prevent enforcement of a contract for sale

Cases that contrasted the Walker decision by upholding agreements to agree even though they didn’t specifically determine price:
· Cassinari v. Mapes

· Arbitron v. Tralyn Broadcasting

· Oglebay Norton v. Armco
Restatement (2nd) appears to endorse the notion that the principle of UCC 2-305 could be applied to contracts other than the sale of goods
Quake Construction v. American Airlines (pg 177)

SC of Illinois, 1990

Facts

· Jones, speaking for AA, orally notified Quake that Quake had been awarded the contract for the project

· Jones sent Quake a letter notifying Quake that Jones had awarded them the contract. This letter included details such as price and operations and also gave permission for Quake to start work before the formal contract was signed.
· This letter also included a “cancellation clause” which reserved the right for Jones (and AA) to cancel the letter
· After Jones made a public announcement saying that Quake was awarded the contact, Jones notified Quake that there involvement w/ the project was terminated.
Issues

· whether the letter of intent from Jones to Quake is an enforceable contact such that a cause of action may be brought by Quake. 

Rules & Precedent

· This court had previously set forth: The fact that parties contemplate that a formal agreement will eventually be executed does not necessarily render prior agreements mere negotiations. 

Court’s Ruling

· The letter was too ambiguous to be enforceable
· example: the cancellation clause exhibited the parties’ intent to be bound by the letter b/c no need would exist to provide for the cancellation of the letter unless the letter had some binding effect. On the other hand, the letter referred several times to the future execution of a formal contract by the parties, thus indicating the parties’ intent not to be bound by the letter.

· Because the letter was so ambiguous that a jury should decide which interpretation is valid

· The court did not decide if a contract existed, merely that it was a question of fact. 

Concurring Opinion

· the cancellation clause should be stronger than the majority views it, but it should still be the jury’s decision
According to Mixon

· Difference from Walker: In Quake, all essential, material elements had been stated in the “letter of intent”

· Reliance: the letter authorized work to be started by Quake before the signing of the formal contract. Quake therefore, relied to their detriment 
· Quake was asking for more than just what it lost, it was also asking for what they were expecting (expectation damages) but the judge just wanted to award for what they actually lost
Two Situations of Incomplete Bargains

1. Agreement to agree – the parties have reached agreement on a number of matter but have left some for future agreement (Walker v. Keith, Quake v. AA)
2. Formal Contract Contemplated – parties reached agreement in principle on at least the major provisions of their agreement, but they contemplate the execution of a formal written contract (also Quake v. AA)
Both the UCC and the Restatement recognize that parties may be bound contractually when they have reached agreement in principle, even though they contemplate either further negotiations or the execution of a formal written contract. (UCC 2-204)

Two forms of middle ground agreement (between pure negotiation and complete agreement)

1. Agreement w/ open terms – contract that the court should, if necessary, enforce by supplying the open term if the parties have not done so (Walker v. Keith)
2. Agreement to contract (“contract to bargain”) – agreement to negotiate should be viewed as creating a potentially enforceable duty to bargain in good faith 
Pennzoil v. Texaco Case
Facts

· Pennzoil had agreed to agree that they (Pennzoil) would purchase Getty. Details such as price had already been determined. 

· Texaco came in and bought Getty before the Pennzoil deal was complete

Court’s Ruling

· Court forced Texaco to pay $3 billion to Pennzoil
· Involves some contract basis and some tort (interference w/ K relations) grounds

Electronic Contracting
Brower v. Gateway (pg 195)
NY Appellate SC, 1998

Facts

· Brower (P) bought a Gateway (D) computer by phone and it was delivered to his house

· D shipped the comp to his house in a box, that box contained the dispute resolution contract which req’d buyers to fly to Chicago to arbitrate if they had a problem

· The dispute K said that unless the P returned the comp within 30 days, they agreed to the terms of the K

Court’s Ruling

· Court says the shipment of the comp was the offer and P’s keeping it past the 30 days was the acceptance 

· Court ruled that the “unless you return the comp, you agree to the terms” provision was valid to make an enforceable K

· However, court found the fact that P had to fly to Chicago on their own dime to dispute a resolution was “substantially unconscionable” and court designated its own arbitrator 
Register v. Verio (pg 204)
US Ct. of Appeal, 2004

Facts

· P is a registrar who sells domain names on the internet, as part of a govt. regulation, P has to post certain info about their customers on a public database

· D was taking P’s customer info and using it to send them soliciting mail

· P contacted D and told them that it was illegal to profit from the database, but D refused to stop sending mail

D’s Argument

· D didn’t know about the terms b/c they only appeared as you were leaving the database

· Even if D did know about the terms, it never agreed to them

Court’s Ruling

· D went on the database several times, so it had seen the terms by the time it went on a second time

· D’s continuance in using the names amounted to an acceptance of the terms, it doesn’t matter that they didn’t expressly consent to them 

· Restatement 69 - silence and inaction can amount to acceptance

Promissory Estoppel
Restatement § 90: A promise which the promisor should reasonable expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action is binding if injustice can be avoided only by enforcement of the promise.

Three elements to be satisfied to invoke the Doctrine of Promissory Estoppel: 


1)    a promise 


2)    a detrimental reliance of such promise (must have been reasonably foreseeable 
     
        to promisor)


3)    injustice can be avoided only by enforcement of the promise 

Protecting Reliance

Promises in the Family

Kirksey v. Kirksey (pg 217)
Alabama SC, 1845

Facts

· P’s husband died and P was struggling to support her children (but she did have a lease on a land and was working towards ownership of the land)
· P’s brother in law (D) wrote to her and said she could come move into his land and she would take care of her and her children
· P left her things behind and came to move onto D’s land

· 2 yrs after living on the D’s land, D told P she was no longer welcome and made her leave

Court’s Ruling

· D’s letter was only a gratuitous promise and his action of giving her a house was only gratuitous, so no action can be taken for him forcing her out b/c there was no K
· Note: Sec 90 of Restatement did not yet exist

Dissent

· P should be able to stay b/c she had detriment by leaving all her things behind and moving to D’s land

Greiner v. Greiner (pg 218)

Kansas SC, 1930

Facts

· Father of large family died and only left inheritance to a few of his children

· P, the widow, told one of the dis-favored children (D) that she would give him some land, so D left his house behind and moved onto some of P’s land

· D stated there until P made him get off

Court’s Ruling

· Court uses promissory estoppel (sec 90 has now been written) to say there was a K btwn D and P b/c D relied on P’s promise to his detriment (moving from his original house)

· Note: similar facts to Kirksey case, but opposite results b/c of sec 90
Wright v. Newman (pg 222)

Georgia SC, 1996

Facts

· Boyfriend (D) left his girlfriend (P) after helping her support her 2 kids for the past 10 years (one of the kids was his also)

· P is suing for child support for the child that is NOT D’s
· P claims she relied on D’s implied promise to stay and take care of her kids

Court’s Ruling


· Court rules in favor of P saying a promise can be implied by D’s conduct in helping for the past 10 years

· Court said P’s detriment was that if D had not been helping her the past 10 years, P could have found a new boyfriend to support her kids

Charitable Subscriptions
King v. Trustees of Boston University (pg 229)

Supreme Judicial Court of Mass., 1995

Facts

· Dr. King gave his personal papers to BU (D) for safekeeping and said that when he died, they could have them all

· King was killed and his wife (P) is trying to get the papers back, claiming the letter was not a sufficient promise

· D had spend money preparing a display for the papers 

Court’s Ruling

· the letter could have been found to contain a promise (which the jury found it did)

· D detrimentally relied when it spent money on preparing for the display of the papers
· This could be a K even w/o promissory estoppel b/c Dr. King bargained for the papers to stay safe and D kept them safe
Commercial Context
Katz v. Danny Dare (pg 238)
Missouri Court of Appeals, 1980

Procedure                                                        
· P filed three suits seeking payment of pensions; Two suits resulted in judgment in favor of P; Request for trial de novo was made and ruling for defendant in all cases. Plaintiff is appealing the ruling for Defendant which halted his pension payments

Facts  

· P worked for D for 25 years, P was injured attempting to retrieve money that was taken from the company, and suffered injuries which affected his work performance.  
· D reached decision that agreeable pension to induce P to retire was necessary, and the amount of $13K was determined and agreed upon by both parties.  
· Later, P started doing part-time work for another company so D sent half of what was promised; P complained and D quit sending payment.  D claimed P had recovered and that he could work.
Issue:  

· Whether plaintiff’s reliance on the promise of the pension was so great that it created a promissory estoppel to stop payments.

Court’s Ruling  

· When P elected to retire and give up a large part of his earnings, he did so as a result of a promise made by D and to his detriment by the loss of $10K per year in earnings.  
· Promissory Estoppel used; Judgment for P, to recover for the amount of unpaid pension.

Shoemaker v. Commonwealth Bank (pg 244)
Pennsylvania Superior Court, 1997

Facts

· Shoemakers (P) were home owners whose mortgage was through Commonwealth Bank (D)

· P’s home insurance ran out and D sent a letter saying that if P doesn’t buy home insurance they (D) might have to do it for them

· P’s house later burnt down and D had never purchased insurance on behalf of P like P thought they were going to

· D says they (D) never said they would buy P insurance

Issues

· Can a mortgagor who is obligated by a mortgage to maintain insurance on the mortgaged property establish a cause of action in promissory estoppel based upon an oral promise made by the mortgagee to obtain insurance?

Procedure

· lower court granted summary judgment to D, P appealed
Court’s Ruling

· There is sufficient evidence for a jury to infer that 1) D made a promise upon which it should have reasonably expected P to rely, 2) that, in fact, P did rely on that promise to their detriment (they didn’t purchase any insurance so they have to pay for the whole house) and 3) P’s reliance was reasonable and thus injustice is avoided by rewarding them
Rules/Precedents

· Restatement (2nd) of Contracts Sec 90 (3 elements of promissory estoppel)

· Graddon v. Knight – a bank’s promise to obtain insurance for homeowner was found not inconsistent w/ the deed of trust b/c the deed did not bar them from making a separate agreement 

Promissory Estoppel not working

· Creative Demo’s v. Wal-Mart – court found lack of evidence supporting detriment

Restatement (2nd) of Contacts made promissory estoppel broader:

· additional subsection on enforcing charitable subscriptions

· added possibility of third-party reliance

Restitution    (prevention of unjust enrichment)
Many restitution cases arise out of contracts, but restitution has no particular relationship to a contract.

Restatement of Restitution Sec 1: “A person who has been unjustly enriched at the expense of another is required to make restitution to the other.”

Restitution w/o a Promise – Implied K
Credit Bureau Enterprises v. Pelo (pg 255)
SC of Iowa, 2000
Facts

· Pelo (D) had an argument w/ his wife and told her he was suicidal

· D was taken to the hospital by police b/c he was a danger to himself

· While at the hospital, D was asked by the hospital to sign form authorizing his insurance to pay his medical bills and D refused, saying that he did not consent on even want to be at the hospital 

· D later signed the bill form “under duress”

Procedure

· The hospital sought money from D, but he wouldn’t pay so the hospital got the money from D’s insurance (Credit Bureau Enterprises) (P)

· P is now suing D for judgment on the hospital bill

Issues

· Who pays for mental health medical services provided to a patient who is involuntarily committed to a private hospital?
Court’s Ruling

· D is legally obligated to pay for medical services provided to him under an implied contract in law or quasi-contract theory
Rules/Precedent

· Sam Williston – US Constitution rights of contract don’t apply to quasi-contracts

· Robert’s River Rides v. Steamboat Corp – “Restitution and unjust enrichment are modern designations for the older doctrine of quasi-contracts or contracts implied in law”

· Patterson v. Patterson’s Estate – where a person performs services for another which are known to an accepted by the latter, the law implies a promise to pay for those services

· Restatement of Restitution Sec 116 – “If the person is insane, or if he is otherwise not fully mentally competent, a person rendering necessaries or professional services is entitled to recover from such a person under the conditions stated in this section.”

According to Mixon

-     Objective observer would say there was no contract

· there was no “meeting of the minds”

· he signed under duress (no autonomy)

· Court said there was an “implied promise” to avoid unjust enrichment of Pelo

· Law & Eco – Poesner wants to enforce implied contracts in this case b/c both parties would have more utility

Promissory Restitution

Mills v. Wyman (pg 287)

Mass. Supreme Judicial Court, 1825

Facts

· Wyman’s son (who was older and had moved out of the house) got sick on a sea voyage and was given medical attention by Mills (P) for no cost

· Wyman (father) (D) promised P, after he had treated D’s son, that he would pay him back for the cost of the medical services 

Issue

· Can a promise made w/o consideration be enforceable?

Court’s Ruling

· “There must be some preexisting obligation to form a basis for an effective promise”

· Promise to pay after benefits received is ruled unenforceable

· Moral obligation is not sufficient consideration

· “It is only when the party making the promise gains something, or he to whom it is made loses something, that the law gives the promise validity.”

According to Mixon

· Similar to Daugherty v. Salt

· Father does not have to pay b/c his promise was made after the acts

· Note that this is an older case, things might be different if this case was tried today (Daugherty v. Salt is also an old case)

Webb v. McGowin (pg 291)

Alabama Court of Appeals, 1936

Facts

· Webb was working and was dropping logs below to a lower level when he saw McGowin (his boss) below in the space where he was about to drop a log
· Webb fell w/ the log to prevent it from hitting McGowin

· Webb was severly injured in his actions to protect McGowin

· McGowin was of much higher status than Webb, who was just a worker

· McGowin promises to pay Webb $15 every other week for his actions for the rest of Webb’s life

· McGowin died and his estate is refusing to continue the payment to Webb

Issue

· Can the promise be legally enforced even though it was made after the actions, and thus w/o consideration?

Court’s Ruling

· “Where the promisee cares for, improves, and preserves the property the promisor, though done w/o his request it is sufficient consideration for the promisor’s subsequent agreement to pay for the service , b/c of the material benefit received”

· this is commonly referred to as the material benefit rule
· Webb being crippled and McGowin’s life being saved was sufficient consideration
Precedents

· Boothe v. Fitzpatrick: court held that a promise by D to pay for past keeping of a bull which had escaped from D’s premises and been cared for by P was valid, although there was no previous request, because the subsequent promise obviated that objection 
· Hoffman v. Porter: “I do not think that law ought to be separated from justice, where it is at most doubtful.”

According to Mixon

· This case is about unjust enrichment. The court felt sympathetic for Webb b/c he was just a poor worker who hurt himself to protect a rich boss

· Similar to Pelo case, different from Mills v. Wyman case
· Law & Eco – since there was not time for a formal contract, but there was, arguably, an overall social benefit the contract should be enforced

Statute of Frauds
Sec 110 of Restatement (2nd) of Contracts covers the classes of cases that are within the SOF
1. Suretyship: K to answer for the duty of another
2. Marriage: K made upon consideration of marriage
3. Land Contract: K for sale of land
4. One-year: K that is not to be performed within one year from the K’s making

5. UCC: K for the sale of goods for $500 or more (UCC 2-201)
SOF requires contracts to be:
· in some written form

· signed by party to be bound 
If the contract falls within the SOF, but they are not in writing there are ways around it. For example, performance or reliance by the P might invoke an exception.
Crabtree v. Elizabeth Arden Sales Corp. (pg 306)

NY Court of Appeals, 1953

Facts

· Elizabeth Arden Corp (D) offered a 2 year contract to Crabtree (P)
· There were two written documents spelling out the details of the contract, but there was not one memorandum that contained all the info and signatures

· D denied the existence of any two year agreement, P sued
Issues

· Do the two different documents satisfy the SOF even though they are both not signed by both parties?

Court’s Ruling

· The two writings contain all essential terms of the contract

· Signed and unsigned can be used together to satisfy the SOF, as long as they clearly refer to the same subject matter or transaction.

· Parol evidence can be used (PE does not bar) to link the documents together.

Precedent/Rules

· Marks v. Cowdin – memorandum does not have to be in one document

· Restatement of Contracts Sec 208 – parol evidence can be used to link documents

Notable Comments

· An employment K for 5 years is in the SOF (Restatement 130), but an employment K for a lifetime is not b/c “lifetime” could be less than one year b/c you could die
Winternitz v. Summit Hills Joint Venture (pg 314)

Court of Special Appeals of Maryland, 1988

Facts

· Winternitz (P) owned a pharmacy that he ran inside a store he was renting from Summit Hills (D)

· Just before D’s lease was up he decided to sell his pharmacy and he asked P if they would allow for a new tenant to renew the lease, P said that was ok and made agreements for new lease
· After P made arrangements to sell his company, D told him that they would not be allowing him (or whoever he sold the company to) to renew his lease 

· P had to lower the agreed on price with his buyer since they would not be allowed to renew the lease

Issues

· whether the landlord effectively and enforceable renewed the lease and thus breached the new lease

· did the landlord intentionally and maliciously interfere w/ appellant’s existing contract with the Suhs (the party P sold his pharmacy to)

Court’s Ruling
· There was no breach of contract b/c no contract existed b/c the documents were not signed and they were inside the SOF. 
· Part performance cannot be used b/c P is asking for monetary damages, and part performance is only to be used for specific performance awards. (restmt. 129)
· note: it is normally used in uni-lateral contracts to prevent offeror from revoking offer when offeree has started performance 
· The court says that even though the contract is not “enforceable”, that doesn’t necessarily mean that the contract is “void”.

· “That the P is precluded from collecting damages for breach of his contract with D does not authorize D to breach it, much less to breach it with the deliberate and malicious intent of sabotaging P’s contract with the Suhs”
· The court found a way to say that there was no enforceable contract b/c of the SOF, but still give relief to P through a tort claim (interference w/ K relations).
Precedents/Rules

· Restatement of Contracts Sec 129: “Part Performance” - “…if it is established that the party seeking enforcement…has so changed his position that injustice can on be avoided only by specific enforcement…contract can be enforced…”

· Orfanos v. Athenian: “a third party who, w/o legal justification, intentionally interferes with the right of a party to a contract, or induces a breach thereof, is liable in tort to the injured contracting party”

According to Mixon
· The court wanted to the P to win, but it was clear that the SOF made the contract unenforceable, so they said they it was not “void” and thus not able to be breached. In other words, the court made up a reason to find for the P
Alaska Democratic Party v. Rice (pg 323)
SC of Alaska, 1997

Facts

· Wakefield (Democrat officer) hired Rice (P) to work for him for 2 years (there was nothing in writing)

· In reliance, P moved to Alaska, resigning her current job in Maryland

· P was fired shortly after arrival

Issue

· Whether doctrine of promissory estoppel can be invoked to enforce an oral contract that falls within the SOF 

Court’s Ruling

· The jury could reasonably find that P would be a victim of injustice w/o an award of damages, considering her induced resignation, her move from Maryland, and her loss of money and position.

· Promissory estoppel can be invoked to enforce a contract that the SOF makes unenforceable

Precedents/Rules

· Sec 139 of Restatement (2nd) of Contracts: basically makes it possible for promissory estoppel to make enforce contracts that are made unenforceable by the SOF
· Eavenson v. Lewis Means: purpose of SOF is to prevent fraud, not to be used as an escape route for a person seeking to avoid obligations undertaken by or imposed upon them
· Restatement Sec 90 – justice provides making Rice whole

The Sale of Goods SOF – UCC 2-201

Buffaloe v. Hart (pg 336)
NC Court of Appeals, 1994

Facts

· P agreed to buy 5 barns from D. They agreed to 4 annual payments.

· P gave the 1st annual payment, D accepted

· D later sold the barns to someone else 
Issue

· Does part performance exclude contract from SOF requirements?

Court’s Ruling

· A check signed by one party, but not the other is not sufficient to comply w/ the SOF
· A payment made and accepted does constitute as “part performance” and therefore should be enforced regardless of failure to meet SOF

· There was equitable estoppel – the buyer relied on fact that he was going to buy the barns (even though there was no direct promise saying “I will not sell the barns to anyone else”)

Meaning of Agreement

Interpretation and the Parol Evidence Rule

Interpretation

Holmes – criticized the subjective view, argued courts should have an external approach to contract interpretation 

1. subjective approach makes enforcing contracts too difficult

2. external approach is fair b/c the writer should expect the words to be understood in accordance w/ their common usage

Corbin – modern, subjective approach; courts should answer 2 questions

1. Whose meaning controls the interpretation of the contract?

2. What was the party’s meaning?

Joyner v. Adams (pg 352)
NC Court of Appeals, 1987

Facts

· P (property owner) leased land to D (property developer)

· Lease called for lots to be “developed” by 1980

· D had all lots ready to be built on (his view of developed) but did not have buildings on each lot (P’s view of developed)

Issue

· What is the meaning of developed?

· Whose view should be used?

Court’s Ruling

· If both parties could have reasonably known what the term meant to the other party, the contract is enforceable (which would reverse lower court’s ruling that the contract was unenforceable b/c there was not a “meeting of the minds”) (the court thought this was what really happened)
· If parties innocently attributed different meanings, then there is not a K.

· Case was sent back to trial for jury to determine if either party knew what the word meant to the other
· Court used modified objective theory of contract interpretation

Frigaliment v. BNS International Sales (pg 361)

US District Court, 1960

Facts

· D, an American company, sent a shipment of chickens to P, a Swiss company (under contract)

· P says the chickens were not satisfactory b/c they were too old and therefore not usable for P’s purposes.
· P accepted 2 shipments of chickens

Issue

· What does chicken mean?

· Whose definition should be used?

Court’s Ruling

· In a dispute over the meaning of a word in a contract, it the P’s burden to prove that P’s interpretation is the only acceptable one

· In this case, P did not prove that their meaning of chicken was the only acceptable one, plus they accepted 2 shipments, so court ruled for D

According to Mixon

· Crits – the real reason that D won is b/c the case was heard in America and D was a American company and P wasn’t

C&J Fertilizer v. Allied Insurance (pg 370)
SC of Iowa, 1975

Facts

· P’s factory was broken into

· D (insurance company) says the contract included provision that defined burglary (as recoverable by insurance) as having “exterior physical damage” and since there was no exterior physical damage, they (D) are denying the claim

Issue

· Should insured man be responsible for knowing the technical details of the insurance contract?

· Reasonable Expectations Doctrine – Restatement Sec 237 (pg 375)

Court’s Ruling

· Court uses “reasonable expectations doctrine” to say that P could NOT have been reasonably expected to know the technical, fine print definition in the insurance contract and therefore is not responsible for knowing it

· The insurance had to pay, even though the contract said they did not

Dissent


- Formalist view, whatever is in the contract is enforceable (Ray v. Eurice)

According to Mixon

· Llewellyn (UCC) says the fine print, that is not read anyway, should not undercut the reasonable meaning of the contract

Notable Comments
· Difference from unconscionability: Unconscionability goes beyond interpretation and involves either judicial invalidation of provisions of a written contract or imposition of terms different from those stated in the contract w/o requiring ambiguity or reasonable expectations  (pg 382)

Parol Evidence Rule

Parol evidence rule is more encompassing than SoF in that it applies to all written documents

If memorandum was integrated (covers all parts of the agreement) it is the sole authority on the contracts obligations and no neither party will be allowed to supplement or contradict the terms with extrinsic evidence (written or oral) of previous agreements or negotiations. 
When the writing is intended to be final to only one part of the agreement, the writing may be supplemented, but not contradicted, by such extrinsic evidence. (several exceptions, such as evidence to prove fraud)

Post-contract evidence is admissible, but not contemporaneous evidence 

Restatement (2nd) Sec 209-218 and UCC 2-202

Patent ambiguity – something in the contract that is obviously “on its face” ambiguous
Latent ambiguity – ambiguity that is not obvious in contract (ex. Jim agrees to sell Paul his Chevy, but Jim has 3 Chevys, which one did he mean?)

Thompson v. Libby (pg 385)

Minnesota SC, 1885

Facts

· D claims that there was a verbal promise for a warranty, so it should be enforceable even though it was not included in the written memorandum

Issue

· Is parol evidence regarding the warranty admissible?

· Supplementation of written agreement

Court’s Ruling 

· Uses Williston’s “4 corners approach” saying they only look for evidence inside the contract, and since there is no mention to a warranty
· To admit parol evidence to support a collateral (different) claim, the subject matter of the claim must be different (which it was not in this case)

· Court says all that matters is the written document, all prior agreements are irrelevant 

According to Mixon

· the PE rule is used by judges to only allow what evidence they want, it is simply a judicial myth

· Hypo: what if after the contract the seller said, “I guarantee that the logs are quality.”?

· The PE rule does not bar admissibility, but the court still probably wouldn’t enforce b/c it is just a gratuitous promise (there is no consideration)

Notable Comments

· The first thing a court must due in a parol evidence ruling, is determine if the written memorandum is complete or partial

· Exceptions to Parol Evidence Rule (pg 390)

· evidence offered to explain the meaning of the agreement

· agreements made after the written memorandum 

· show that effectiveness of the agreement was subject to an oral condition precedent

· showing agreement is invalid for fraud, duress, undue influence, etc…

· evidence offered to establish a right to an equitable remedy
· evidence introduced to establish a collateral agreement

Taylor v. State Farm, Ins. (pg 394)
SC of Arizona, 1993

Facts
· Taylor (P) carries State Farm Insurance (D)

· After a wreck, P signed a release w/ D

· P and D interpret wording in contract differently

· P says he can bring a cause of action against D for “bad faith”, but D says the release bars P from bringing suit

Issue

· Should extrinsic evidence be allowed to help better understand the agreement?

· Interpretation of written agreement

Court’s Ruling

· Court uses Corbin/modern/Restatement approach to parol evidence, rejecting the 4 corners approach
· Court holds evidence must first be heard by the court, then that court should determine if it is admissible under the PE rule b/c sometimes a court can think something is unambiguous, but evidence will show that it actually is (latent)

According to Mixon

· Taylor won b/c the sympathetic jury thought Taylor had been “done in” by the insurance company

· Taylor has “justice” on his side, so the judge is finding a way to allow the evidence

Supplementing the Agreement

Implied Terms, Obligation of Good Faith, and Warranties

Implied by Law – not explicitly in the K or implied by the parties in the K, but should be a part of the 
agreement by operation of the rules of law

Implied by Fact – not explicitly in the K, but the parties agreed to it in some meaningful sense (ex. they 
left it out b/c it was obvious, or they just neglected to put it in b/c they forgot)
Implied Terms

Wood v. Lucy (pg 438)

NY Court of Appeals

Facts

· Wood (P) and Lucy (D) entered into a contract giving P exclusive right to sell D’s clothes and Lucy would receive ½ of all profits

· D later sold her designs to another retailer, breaking the agreement

D’s Argument
· D argues that b/c the contract didn’t require P to specifically do anything (just to give ½ profits of what he did sell, but did not technically force him to sell), so the elements of a contract are not present 

Issue

· Is P actively trying to sell D’s clothes implied?

Court’s Ruling

· P made an “implied promise” that he would try and sell D’s clothes, so the agreement is an enforceable contract
· Because the contract gave P “exclusive rights”, a reasonable effort to sell promise is implied

According to Mixon

· Cardozo wanted P to win, so he “implied” (made up) a promise to create an enforceable contract

· Fuller: Wood lost autonomy by acting to promote Lucy’s clothes, so the contract should be enforceable

· Law & Eco: if the “implied terms” are in fact terms that would be reached if parties took time to bargain over them, then they are efficient. 

· Trust as a Public Good: people being forced to act in good faith raises public trust which leads to more contracts which leads to greater social surplus

· Crits: this was an elitist opinion to get Lucy’s clothes out of such a common-man store (Sears)

Libel v. Raynor Manufacturing Co. (pg 442)

Kentucky Court of Appeals, 1978

Facts

· D supplied P w/ garage doors and P sold and installed them to the public

· P and D had contract saying P was the exclusive seller for D in that area

· The contract had no time specifics and D abruptly terminated agreement w/ P

P’s Argument

· P says there should be an implied “reasonable notice” of D’s intent to terminate the relationship

Issues

· Does D owe P a “reasonable notice”?
· Did D give P a “reasonable notice”?

Court’s Ruling

· A “reasonable notice” is required to terminate an on-going relationship for the sale of goods.
· Court says notice, in this case, was not reasonable (there should have been some sort of buffer time between when D notified P of the end of the relationship and when the relationship actually ended.)

· The reasonable notice is implied by law to be fair to terminated party

According to Mixon

· Reliance: Liebel relied on Raynor to continue to supply him. If not for this reliance, Liebel could have gone out and found new supplier. 
Obligation of Good Faith
Seidenberg v. Summit Bank (pg 451)

Superior Court of New Jersey, 2002

Facts

· Business men (P) entered into agreement w/ bank (D) to sell their company, but remain in charge 

· P claims that D never planned to work w/ them to make the company grow, as originally planned

P’s Argument 

· P is suing, claiming D did not use “good faith and fair dealing”
Issue

· Good faith and fair dealing, Restatement Sec 205, UCC 1-201 (UCC not applicable in this case b/c this is a not a sale of goods case)
· Parol Evidence rule

Court’s Ruling

· PE rule should not be applied to stop parties from submitting evidence on claim of “good faith and fair dealing”

· The presence of “bad faith” is up to the trier of fact to determine 

· A violation of good faith and fair dealing can still exist where the parties have equal bargaining power

According to Mixon

· Status-K: In these implied term cases, we are going from contract back to a little status involved (which is the next step after Status-K)
· Formalism: “good faith” is in the UCC and Restatement, so formalist just say they are enforcing law 

Morin Building Products v. Baystone Construction (pg 465)

US Court of Appeals, 1983

Facts
· D (contractor) hired P (sub-contractor) to put aluminum walls on a factory it was building for GM.
· The contract specified that the walls had to meet final approval of GM agent; terms such as “artistic effect” were in the contract as to requirements 

· After the walls were put up, the GM agent rejected D’s work claiming aesthetic reasons

· D brought suit saying the walls were put up correctly

Issue

· Reasonable man standard

· Interpreting a party’s intent

· Should the agent be able to reject based on wording of the contract or should the reasonable standard be used to see if a reasonable man would have accepted the work?

Court’s Ruling
(Posner)

· Jury should apply “reasonable man” standard to determine if a reasonable person would have accepted the work b/c the contract was a standard form contract and if the contract had been made specifically for this situation, the parties would have never included the “artistic effect” aesthetic requirements 

· Posner says that if the parties would have bargained over this issue at the time of the signing, they would have agreed to use the reasonable man standard

· Posner says the main goal of this contract was utility, not aesthetics 

According to Mixon

· Posner is being paternalistic, but he is trying to hide it 

Locke v. Warner Bros. (pg 470)

California Court of Appeals, 1997

Facts/Claims
· Locke (P) was in a personal relationship w/ Eastwood. When they broke up she brought suit against Eastwood (not this case).

· Eastwood developed a contract btwn. Locke and Warner Bros (D) so Locke would agree to drop the suit against him (Eastwood)

· The Warner Bros contract guaranteed P $1.5 million, but gave her the opportunity to make much more if they (D) picked up any of her movie ideas

· D never picked up any of P’s movies and at the end of the contract term, D was released (she was paid the $1.5 mil promised in the contract)

· P brought suit against D claiming D breached the implied covenant of good faith and fair dealing (she claimed D never planned on working w/ her, just to pay her off)

Issue

· implied covenant of good faith and fair dealing 

Court’s Ruling

· Court held that a triable issue did exist as to whether D breached implied covenant of good faith and fair dealing by not giving any of P’s movies a chance and never planning on giving her movies a real chance
· Courts do have the power to hold a contract unenforceable if it breaches implied good faith covenant 

· Implied covenant of good faith and fair dealing obligates D to exercise its discretion honestly and in good faith

According to Mixon

· “good faith and fair dealing” applies to the performance of the contract, it does not apply before the contract is performed 

Donahue v. Fed Ex (pg 480)

Superior Court of Penn., 2000
Facts/Claims

· P was fired by Fed-Ex (D) after he (P) filed a grievance against his supervisor (also D).

· D claims P was fired for making a racial remark.

· P claims he was fired for filing a grievance and, thus, claims D breached the duty of good faith and fair dealing.

Issue

· Good Faith and Fair Dealing
Court’s Ruling
· Good faith must be used when company performs an evaluation of an employee, but an at-will employee can be fired, in general, w/o good cause

· At-will employees cannot claim breach of good faith and fair dealing in connection to their termination (court found P was an employee at-will)

· Court rejects P’s claim that a private company firing an employee for whistle-blowing, when it is not in that employees job description, is not a violation of public policy (public policy is an exception to at-will employee doctrine)

Notable Comments

· “at-will” doctrine – either party is free to terminate the contract at anytime w/o good or just cause (list of exceptions on pg 488: public policy, additional consideration, promissory estoppel…)

According to Mixon

· Judge made this decision b/c he was a pro-business Republican

Warranties

Caveat Emptor: buyer beware; old doctrine placing burden on consumer

UCC 2-313: express warranties
· does not require the seller to have the intent to make an express warranty

· does not have to be in writing

· the express warranty must be part of the “basis of the bargain”

UCC 2-314: implied warranty of merchantability 
· merchant who regularly sells goods of a particular kind impliedly warrants to the buyer that the good are of good quality and are fit for the ordinary purposes for which they are used

UCC 2-315: implied warranty of fitness for a particular purpose

· created only when the buyer relies on the seller’s skill or judgment to select suitable goods and the seller has reason to know of this reliance

UCC 2-316: Disclaimers
· to disclaim an implied warranty of merchantability, the disclaimer language must specifically mention merchantability

· to disclaim a fitness for p.p. warranty, it is enough just to say “there are no warranties that extend beyond the description on the face hereof”

Bayliner v. Crow (pg 500)
SC of Virginia, 1999

Facts

· P bought boat from Bayliner Corp. (D) for offshore fishing

· D’s brochure said the boat’s max speed was 30 mph w/ a certain size propeller and a 600lb load

· When P took the boat out its max speed was only 13 mph (although the propeller was smaller and the load was heavier than in brochure)

· D admitted that brochure was wrong

· P sued for breach of express and implied warranty
P’s argument
· The brochure was an express contract (UCC 2-313)

· There was an implied contract (UCC 2-314)

· Since P asked D’s employee how fast the boat would go and he gave him the brochure, D knew that P was relying on his (D’s) expertise in the field (UCC 2-315)

· Says D lied when the brochure said that the “boat would take you to the best fishing spots” b/c a boat that goes that slow isn’t proper to go to the good fishing spots far offshore

Issue

· Implied and Express Warranties 

Court’s Ruling


· Court ruled there was no implied or express warranty from the brochure , even though D admitted that the brochure was wrong

· Court says when the contract said the boat would take you to the best fishing spots, it wasn’t a warranty, just an opinion

According to Mixon

· Could P win under fraud claim? – Probably not b/c fraud requires intent of misrepresentation of material fact and there was probably no intent here

Caceci v. Di Canio Construction (pg 508)

Court of Appeals of NY, 1988

Facts

· P bought land and house on the land from D

· In 4 yrs a “dip” appeared in the kitchen floor

· When D wasn’t able to fix it, D said it was just basic house settling 

· P hired an expert to come a look at it, and expert said that the dip was the result of the house being built on deteriorating soil (which it should not have been built on)

Issue

· Is building a house in a skillful manner and free from defects an implied phrase in a home buying contact?

· Housing Merchant Implied Warranty

Court’s Ruling

· The doctrine of caveat emptor does not apply when building/selling a house

· It is implied that the house be built “in a skillful manner and free from defects”

· The builder/seller has superior positioning in these situations, so the liability is placed on them. Buyer relies on what they bargained for.

· UCC 2-314 dos not apply here b/c there is no sale of goods, but this housing merchant implied warranty is like that section of the UCC for real estate

According to Mixon

· Why didn’t this case violate the SOL? b/c the time starts when the defect is discovered 
Avoiding Enforcement
Incapacity, Bargaining Misconduct, Unconscionability, and Public Policy

Concerned with the competency of parties to make an agreement, with the bargaining process by which an agreement is reached, and with the substance of any resulting agreement
Minority and Metal Incapacity
Dodson v. Shrader (pg 519)

SC of Tennessee, 1992

Facts

· 16 yr old bought truck from D 

· The truck started having problems, but P couldn’t afford to fix them; the engine later blew up

· P tried to take truck back to D and tries to get his money back, claiming that since he was a minor the contract is voidable

Issue

· Is the minor entitled to a full refund (as under the infancy doctrine)? 

· Did the minor have capacity to enter into a contract?

· Infancy doctrine vs. Minority doctrine

Court’s Ruling

· Court creates new rule regarding minors entering into contracts: If certain criteria are met then a minor can be held responsible for at least paying for his use during the contract (not receiving a full refund). Criteria are:
· minor has not been overreached in any way

· no undue influence present

· contract is fair and reasonable

· minor has paid money towards the purchase

· minor has used the object purchased

· Policy: it is inconsistent w/ public policy to allow children to use and damage goods and then not have to pay for it

Notable Comments

· Infancy doctrine – old doctrine allowing minors to receive full refunds

· Minority doctrine – rule this court created making minors pay for use (w/ criteria met), but contract is still voidable

· If a minor lies about his age to enter into a contract, fraud can be used a defense by the defrauded party

Hauer v. Union State Bank of Wautoma (pg 526)

Court of Appeals of Wisconsin, 1995

Facts

· Eilbes convinced P (who was allegedly mentally incompetent) to take out a loan to support his (Eilbes’) business

· Even though the bank (D) was warned by P’s stock broker that she was mentally incompetent, the bank still gave her the loan and accepted her stock as collateral 

· Eilbes took the loan money and left town, P defaulted on the loan and sued the bank to get her collateral she placed on the loan back

· Jury at trial court found P to be mentally incompetent, so court accepts as fact 

Issue

· Is mental incompetence a cause of action which can void a contract?

Court’s Ruling

· Mentally incompetent parties can void a contract, but they must make restitution unless special circumstances exist (in this case “bad faith” by bank was considered a special circumstance)

· The infancy doctrine should not be applied to mental incompetence
· Bad faith can be established if bank had reason to know of person’s incompetence 

Duress and Undue Influence 

Contracts under duress are voidable (meaning duressed party can void if they want), not void

Law & Eco – contracts w/ duress don’t create a social benefit (usually) and therefore shouldn’t be 
enforced

Autonomy – Duress and undue influence take away a person’s autonomy by giving no free choice

Totem Marine Tug v. Alyeska Pipeline (pg 538)
SC of Alaska, 1978

Facts

· Totem (P) entered into a contract w/ Alyeska (D) to ship pipes from Houston to Alaska

· P ran into many problems on the way (including some that were D’s fault) and was running behind schedule, so while the ship was refueling in San Francisco, D had its pipes taken off and put on someone else’s ship

· P demanded $260k for work already done, D said it would only pay $97k

· b/c P was in financial stress (D knew about this financial stress) and desperately needed cash, it accepted the low offer from D

· P is suing saying it was under economic duress when it agreed to take the smaller amount from D

Issue

· Economic Duress

Court’s Ruling


· Facts presented are sufficient to void the contract based on economic duress. 

· Court uses 3 prong test to determine economic duress
1. Involuntary acceptance

2. no other alternatives

3. coercive acts by other party
According to Mixon

· Posner says that one side being forced to settle b/c of financial stress isn’t enough unless the opposing party caused those the financial problem in question (as they did in this case)

Odorizzi v. Bloomfield School District (pg 548)

California District Court of Appeals, 1966

Facts

· P was a school teacher who was arrested for sodomy

· The next day the superintendent of the school district came to house and advised him to immediately resign, so P signed his resignation

· A month later, the charges were dropped and P tried to get his job back 

· The district refused, and P brought suit claiming his resignation was invalid b/c of duress, menace, fraud, mistake, and undue influence

Issue

· Undue Influence

· Restatement Sec 497: the ultimate question is whether a free and competent judgment was merely influenced, or whether a mind was so dominated as to prevent the exercise of an independent judgment 
· Restatement 177(1): describes undue influence as “involving unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation btwn them is justified in assuming that that person will not act in a manner inconsistent w/ his welfare”
Court’s Ruling 

· Court says there is no duress, menace, fraud, or mistake present, but there was undue influence when the superintendent came to P’s house and advised him to resign

· Superintendent used temporary excessive power over P (who was in a lessened capacity due to his recent arrest) to force him to resign

· Court does not find duress b/c they use a very narrow interpretation of duress 
Notable comments

· An employer-employee relationship is not enough to prove a fiduciary relationship for fraud

· A confidential or authoritative (special) relationship is not required to establish undue influence
According to Mixon
· Undue influence – use of excessive power by a dominant party in overcoming the will of a vulnerable 
party (as defined by Orodizzi court)
· Crits: “flowers on the chains” ruling; court tries to show public that things are fair, when they know that they aren’t; crits say real problem of people hating gays cannot be solved in a courtroom

Misrepresentation and Nondisclosure

Elements of Fraud

1. Intent/scienter (Note: for misrepresentation, this does not need to present)

2. Misrepresentation

3. Material Fact

4. Reliance

5. Damages

Syester v. Banta (pg 557)

Iowa SC, 1965
Facts

· P was an old lady who was sold, in all, over $29k in dance lessons, including 3 lifetime memberships
· The dance studio used intense and ethically questionable sale techniques to keep the old lady paying for lessons (many of which she never used)

· The dance studio often told P that she could be a pro dancer, even though P was too old to be a serious dancer

· When P sued the dance studio, her dance instructor convinced her to drop the suit

· P later brought suit saying the settlement she signed is voidable b/c of fraud and misrepresentation

Issue
· Did the dance studio use fraudulent misrepresentation to sell her dance lessons and then convince her drop the original lawsuit?

Court’s Ruling

· Court upholds jury ruling that there was fraudulent misrepresentation based on facts

Notable Comments

· Parol evidence can always be used to prove fraud

According to Mixon

· Reaslists would like this decision b/c it sends a message to people “not to mess w/ grandma” and that was what the court was trying to do (according to realists)

Hill v. Jones (pg 567)

Arizona Court of Appeals, 1986

Facts
· P bought a house from D

· A termite inspection from a 3rd party said that there was not a termite problem, but D (seller) was aware of previous termite problems and didn’t disclose that info to P or the termite inspector 

· After moving into the house, P noticed termite damage, and an inspector confirmed it

· P is suing D to rescind the purchase b/c D’s breach of duty to disclose

Issue

· Is there a duty to disclose termite info?

Court’s Ruling


· There is a duty to disclose all material fact affecting the house (in this case, court ruled termite info was material fact)

· Court also says that an integration clause (basically a release)  in a contract doesn’t shield the sellers from liability where buyers can prove fraud

Notable Comments

· Laidlaw v. Organ: buyer is not required to tell seller about all pertinent info if that info is public knowledge and therefore could be accessed by buyer from someone other than seller
Park 100 v. Kartes (pg 580)
Indiana Court of Appeals, 1995

Facts

· D wanted to lease space through P; D had his associate and lawyer handle the contract

· P later told D that he needed to sign the lease agreement, D was in a hurry, but called his lawyer and asked if the lease was ok, his lawyer said yes so he signed it

· The document that P said was a lease, however, was a “guarantee of lease” stating that D was responsible (not his company) for making sure the lease was paid

· Later D rented out the space to a 3rd party, who defaulted on P, so P is suing D for rent from defaulted 3rd party (which he says D owes b/c of the guarantee of lease)

Issue

· Is the guarantee of lease enforceable?

Court’s Ruling


· a “guarantee of rent” that was misrepresented as a lease is voidable b/c the guarantee of lease was obtained through fraudulent means 

· Where someone employs misrepresentation to induce a party’s obligation under a contract, that contract is not binding.

Notable Comments

· In a situation where fraud has not taken place, when a leasee gives the lease to a 3rd party who starts to pay the lease, the original leasee is still liable to the leasor (3rd party is called assignor, and original leasee is called “tenant”) (form of Macy’s rule)
· Restatement Sec 166: If a party’s manifestation of assent is induced by the other party’s fraudulent misrepresentation as to the contents or effect of a writing evidencing or embodying on whole or in part an agreement, the court at the request of the recipient may reform the writing to express the terms of the agreement as asserted.

According to Mixon

· Two main rules of equity 

1. Follow the law

2. unless the result is unjust, then create a remedy 
· Formalist view of fraud

· If there is fraud, the victim of fraud is entitled to rescind the contract

· If there is fraud, damages caused by fraud are to be compensated (victim can recover damage)

· Status-K: If there is fraud, the move to K has never taken place b/c there is no mutual assent

· Fuller, Reliance: If you didn’t rely on the misrepresentation, then you cannot rescind; if you did rely, you can rescind

· Fuller, Unjust enrichment: to avoid unjust enrichment by frauder, contract cannot be enforced

· Law & Eco – you cannot act as a rational maximizer if you are being lied to 

· Trust as a public good: fraud damages trust

Unconscionability
Restatement (2nd) Sec 208 

UCC 2-302 
Unconscionability – the absence of meaningful choice by a party along w/ terms that unreasonably favor one party over another

2 types of unconscionability (most jurisdictions require both to be present)

1. procedural – unfair/unbalanced bargaining positions (situation creating K was unfair)


2. substantive – results/outcome being unfair 

Courts can limit the application of an unconscionability, meaning they can enforce some parts an deny enforcement of other parts of the K

Williams v. Walker-Thomas Furniture (pg 586)

US Court of Appeals, 1965

Facts

· Furniture company had clause in its payment installment K, that each payment went against the debt created by all of your purchases, thus giving the result that the furniture store still owned all of the merchandise until all of the debt was paid off
· Williams missed one payment, so the furniture company came and took all of the furniture, even though she had already paid a significant amount of money

Issue

· Can a court render a K unenforceable b/c it is unconscionable?

· were the unique provisions of the K unconscionable?

Court’s Ruling

· courts have power to make a K unenforceable if they find it unconscionable 

· to adopt unconscionability, the terms of the K must be considered in light of the circumstances existing at the time K was made.

· Doctrine of unconscionability should apply to add-on clauses (add-on clauses are clauses that readers are unlikely to read or understand)
· The contract was procedurally unconscionable b/c it was written in such a confusing way that made it almost impossible for common people to understand
· The contract was substantively unconscionable b/c the result was very one-sided, goal of contract was to produce one-sided results (says the judge)

· Uses “unconscionable” doctrine from the UCC, even though UCC hadn’t technically come out yet, saying that the UCC is just restating what is already accepted

Dissent

· formalist, pro-business judge 

· says since this K was made before the UCC, the court cannot use the unconscionability doctrine stated in the UCC

· Law & Eco: if we wipe out this type of K, the store might not still find it profitable to stay in business in this low-income area
According to Mixon

· the judge writing for the majority, Justice Skelly-Wright, was a very liberal, pro-consumer judge
Notable Comments

· Restatement Sec 208 – excessive price may be a basis of unconscionability

· Courts can rescind or make unenforceable Ks that they find unconscionable

Higgins v. Superior Court of L.A. (pg 599)

California Court of Appeals (2006)

Facts

· 5 children lost their parent and another family took them in 

· TV show (extreme makeover: home edition) remodeled the host families house

· The children had to sign a release agreement w/ the TV company that had an arbitration clause

· After the house was remodeled, the host family kicked out the children

· The TV show continued to run (re-run) the show, even though the kids no longer lived in the house

· The kids brought suit against the TV company and said the arbitration clause was unconscionable b/c they didn’t have time to read it and even if they did they wouldn’t have understood it, b/c they were just kids
Court’s Ruling

· for a K to be unconscionable, it must be both procedurally and substantively 

· contracts w/ arbitration clauses can be made unenforceable by the court before arbitration occurs as long as only one part of the K is claimed to be unconscionable, and not the K as a whole

According to Mixon

· why was ABC sued and not the host family, who actually kicked the kids out?

· b/c ABC has the deepest pockets

Notable Comments

· this K was a contract of adhesion – a standardized K that is imposed and drafted by a party w/ superior bargaining strength and relegates to the other party

Public Policy
Valley Medical v. Farber

SC of Arizona, 1999

Facts

· D worked at hospital (P)

· Part of D’s contract included a restrictive covenant  that prohibited him from practicing medicine within a 5 mile radius of any of Ps several hospitals for 3 years after leaving P

· D left P and began practicing in the restricted area, so P brought suit for the breach of the restrictive covenant 

Court Rules
· contract is unenforceable for reasons of public policy 

· prohibiting doctor from practicing hurts the welfare of the public
· the contract “restrictive covenant” was too restrictive b/c it forced D not to practice any type of medicine, not just the type he practiced at P (restrictive covenants in the medical field are strictly reviewed, meaning they are hard to enforce)
According to Mixon

· this is a realist decision in that the court looked to the future and decided what results this decision would yield (court wanted companies to reduce “restrictive covenant” clauses

· if the decision to talk about the public policy came after they made the decision, the judge would be formalist, but if it came before, the judge would be more of a realist

Notable Comments

· Restatement Sec 188 – defines restraints that are ancillary to a valid transaction or relationship (a clear example of a non-ancillary covenant is an agreement between competitors to fix prices)

R.R. v. M.H. (pg 647)

Supreme Judicial Court of Mass., 1998

Facts

· man and his wife were infertile, so through a company, they were matched up w/ a surrogate mother

· the surrogate mom was to be paid a total of $10k if she had and gave the baby to the couple

· half way through the pregnancy, the surrogate said she was going to keep the baby
· the couple brought suit trying to get the money back they had already given her, as per the contracts provisions 

Court’s Ruling

· a surrogacy parenting agreement is unenforceable in Mass. if the surrogate mother is paid for giving up the baby b/c is against public policy b/c the surrogate money given to the surrogate can force her to make a decision she doesn’t want to make

· surrogacy contracts can be enforced if mother is only paid for medical expenses
According to Mixon

· Law & Eco: contract should be enforced b/c both parties were acting in autonomy to maximize their utility (one party has what the other wants, so there is possibility for utility maximization)

Justification for Nonperformance
Mistake, Changed Circumstances, and Modifications

Involving excuses from performance that don’t involve either parties’ deception or wrongful intent

Mistake 
Mistake by one party (non-mutual) can in some instances be enough for recession (unjust enrichment is usual goal of making K non-enforceable due to mistake) (Wil-Fred v. Metro Sanitary)
Sherwood v. Walker (pg 668)

· the baron cow case (cow was sold for $80 b/c she was thought to be baron, turns out she was pregnant and thus truly worth $750)
· court says no K b/c the mistake was a material fact (contract was rescinded)

· unjust enrichment – buyer of cow would be unjustly enriched if you enforced contract

· law & eco: when the buyer and seller made the agreement, the contract reflected their thoughts and assumptions at that time (seller knew that there was a small chance the cow could be fertile and that factored into his decision of sale price) and therefore should be enforced 

Lenawee County Bd. Health v. Masserly (pg 664)
Michigan SC, 1982

Facts

· Pickles (P) bought land w/ 3 apartments units on it as an income-producing investment property 

· After buying the party, they found out there was a sewage problem, and the board of health shut down the apartments, thus preventing the P from making any money on the property 
· P brought suit claiming there was a mistake b/c the property was sold as an investment property and it now could not make any money (the fact that it was an investment property was the essence of the K)

Court’s Ruling

· since the property was sold as an income generating investment, and now (b/c of the condemnation) it can not generate income, thus there is a mistake that effects the essence of the K

· However, even when there is a mistake, it is up to the discretion of the court whether to grant rescission or remedy (this court didn’t grant rescission)
· Contract included an “as-is” clause that put risk on buyer (court says this distinguishes from Sherwood (baron cow case))
Notable Comments

· This case was different than most of these type cases (like the termite case) b/c the sellers did not know anything about the sewage problem

Wil-Fred v. Metro Sanitary (pg 674)
Illinois Appellate Court, 1978

Facts

· Metro Sanitary (D) put out offer for construction job

· Wil-Fred (P) was the lowest bidder, by far, and won the job
· P had to send in a $100k deposit w/ its bid to ensure that it would do the job if it was granted it, if P chose not to do the job, D would keep the $100K

· P notified D that its subcontractor had made a mistake in its bid and this that caused a mistake in their (P’s) bid and they wished to rescind the offer and told them their new offer

· D did not accept this and said that P either had to perform at his original low price or they (D) would keep the $100K, as per the terms

· P brought suit to rescind the K

P’s argument

· there was a mistake at the time of the offer, so it should not be an enforceable K

· their company and the subcontractor’s company would be forced into bankruptcy if they were required to perform the contract or give up the $100K

Issue

· can a K be rescinded for a uni-lateral mistake?

Court’s Ruling

· K was rescinded even though it was a uni-lateral mistake b/c it was such a grave mistake that D should have known that there was a mistake
· Mistake by subcontractor was sufficient to rescind b/c it had met the 4 Illinois requirements for rescission:

1. it was a material mistake

2. there was reasonable care by mistaken party

3. the mistake had grave consequences

4. the parties could easily be taken back to status quo 

Restatement 153 – permits avoidance of K for mistake of one party if 

1. the mistake be such that enforcement of the contract be unconscionable

- unconscionable here is defined as “sever enough to make a substantial loss”
2. the other party had reason to know or was responsible for causing the mistake

Notable Comments

· As a general rule, courts will not rescind a K for a judgment mistake by a party, there must be at least some mistake of clerical/mathematical fact 

· This decision shows courts are willing to rescind contract to avoid grave consequences/injustices
According to Mixon

· unjust enrichment – Metro Sanitary would have been unjustly enriched if the K would have been enforced

· Williston – if uni-lateral mistake is so palpable that the other party should know there is a mistake it can provide grounds for rescission 

· This seems like a case where the judge really wanted to hold foe Wil-Fred and tried to find a law to make that happen 

Changed Circumstances:

Impossibility, Impracticability, and Frustration of Purpose
Usually dealing w/ situations where circumstances change in between when the K was made and when performance was to take place (but not always, ex. barren cow case)
Impossibility – Restatements 262 (death or incapacity of person), 263(destruction of thing), and 264 (impossibility due to govt. action/ordinance)
Restatement 261 – impracticability (Sec. 266 also applies)
“Where, after a contract is made, a party’s performance is made impracticable w/o his fault by the occurrence of an event the nonoccurrence of which was a basic assumption on which the K was made his duty to render that performance is discharged unless the language or the circumstances indicate the contrary”

Restatement 265 – frustration of purpose (Sec. 266 also applies)
“Where after a K is made a party’s principal purpose is substantially frustrated w/o his fault by the occurrence of an event the nonoccurrence of which was the basic assumption on which the K is made, his remaining duties to render performance are discharged unless the language or the circumstances indicate the contrary”  
UCC 2-613 – traditional notion of impossibility 
UCC 2-615 - encompasses impracticability and frustration 

*See Sept. 11 events handout for examples/hypos
Paradine v. Jane, 1687 (pg 685)

Facts

· Jane rented land from Paradine during wartime

· Prince Rupert came and took over her land, making her move away, so she quit paying rent

· Paradine brought suit demanding rent

Court’s Ruling

· court stated that Jane had to still pay Paradine, if Jane wanted an escape clause for certain circumstances, she should of written them into the lease agreement

· old view; parties are bound to K
Taylor v. Caldwell (pg 685) Impossibility
Facts

· D agreed to rent music hall from P to hold a performance

· The music hall burned down before the first performance

· D refused to pay and P brought suit for breach of K

Court’s Ruling

· b/c the hall was “essential” to the performance of the contract and the parties had contracted on the “on the basis of its continued existence” D’s duty to pay was excused

Note: impossibility is usually a seller’s defense b/c the buyer can still pay the money (tender), but the seller cannot perform his end of the deal

· meaning if the seller sues for breach of K, the buyer says “but you haven’t tendered anything”, then the seller says well it is impossible for me to tender b/c of the changed circumstances

Krell v. Henry (pg 686) Frustration of Purpose 

Facts

· D agreed to pay to use P’s room to watch the King’s parade b/c P’s room had a good view of the street

· The king got sick so the parade was cancelled

Analysis

· P has an obligation to let D in the room 

· D has an obligation to pay

Court’s Ruling

· neither obligations are impossible to perform, so the court came up w/ “frustration of purpose”

· what gave the K value to D was the parade, the parade was thus “paramount” to the contract

· since the parade was no longer taking place, the purpose of the K was “frustrated” and thus rescinded 

Mineral Park v. Howard (pg 686) Impracticability 
Facts

· D was a contractor who had agreed to purchase and extract gravel he needed to build a bridge from P’s land

· P sued D b/c D got some gravel from another source, not using all of P’s (as req’d by the K terms)

· D claimed that he extracted all the gravel from P’s land that was not under the water level, which makes extraction very costly to extract

Court’s Ruling

· since it is still technically “possible” for D to pay P, court must come up w/ new term so P doesn’t have to pay

· court calls it the doctrine of impracticability (like impossibility, but not as severe)

· court says the extreme increase in cost of extraction justifies nonperformance 

Karl Wednt v. International Harvest (pg 687)
US Court of Appeals, 1991

Facts

· D had contract to sell farm equipment to P

· D’s franchisor was bought by another company, who did not give D another franchise
· This caused D to loose money and was about to go out of business, so they quit supplying D

D’s defense

· impracticable

· frustration of purpose

Court’s Ruling

· D had alternatives that would have enabled the continuance of the K w/ P, so they cannot claim impracticability

· A company being in financial trouble does not qualify for impracticability or frustration of purpose

Notable Comments
· Posner thinks the doctrines should be applied to assign the risk of the event to the “superior risk bearer”

· he held a fixed-price contract enforceable (did not allow excuses of performance) b/c he said a fixed-price contract applies risk to the parties 
Mel Frank Tool v. Di-Chem (pg 701)

SC of Iowa, 1998

Facts

· Di-Chem (D) leased storage space through (P)

· D stored chemicals in the space, some of which were hazardous 

· When the city passed an ordinance disallowing hazardous chemicals in the area, D took his chemicals out and quit paying rent, even though his lease was not up

· P is suing to enforce the K, D claims impracticability and frustration of purpose

Issue

· Frustration of purpose

Court’s Ruling

· D could not get out of the lease b/c he could still have used the storage for other reasons, like to store his non-hazardous chemicals

· Since there is still a serviceable purpose, the city ordinance did not substantially frustrate the purpose of the lease K

Modification
A modification to the terms of a K normally requires new consideration to make them enforceable, but there are exceptions.
Alaska Packers v. Domenico (pg 715)

US Court of Appeals, 1902

Facts

· Workers (P) made a K with fishery(D) for set pay

· half way through the job, the workers demand pay increase for same work

· workers say the reason for the pay increase is the facilities are sub-par, making it much harder to perform

· Since D cannot get any new workers to replace before fishing season ends, so he agrees and writes a new K (duress)
· After job ended, D refused to pay higher price

Issue

· One-sided modification with no consideration 

Court’s Ruling

· court says since there was no new consideration (by both sides) the modification is not enforceable (formalist view)

· Even if there was consideration, judge would have probably found duress voided the new K

· promising to perform an existing contractual obligation is not sufficient consideration

· If workers would have given consideration (agreed to work one more hour a day) the modification could have been upheld

According to Mixon

· Law & Eco – Posner supports holding b/c if K’s were later allowed to be changed w/o consideration, everyone would try and get the K prices increased
· Cardozo could say that there was consideration b/c the workers gave up their right to breach

· Crits – big industry screws blue-collar workers

Rescission Agreements – there is technically consideration on both sides b/c both sides give up the other’s duty to each other
· so, technically, the workers could have rescinded the K, waited a while, then formed a new K

Restatement Sec 89 – reliance can enforce a promised modification despite the absence of new consideration in some cases

Kelsey-Hayes v. Galtaco (pg 723)

US Dist Court, 1990

Facts

· Galtaco (D) had a K to supply Kelsey-Hayes (P) w/ castings

· D’s business was failing so they told P if P wanted to sill receive castings, the price would have to be increased, so D could stay in business

· P protested but later accepted b/c they could not find the castings from anyone else

· And later made several payments under the new higher price

· Now P wants the court to say they no longer have to pay the higher, modified price
Court’s Ruling


· court holds modification to K price made under economic duress (as P was) is not enforceable

· UCC simply supplements common law, doesn’t necessarily replace it; rejecting D’s argument that all they had to do was act w/ good faith
· Even though duressed party acted under new terms (which could be said to be establishing the K) the K is still held unenforceable

· Economic duress can exist even in the absence of an illegal threat, all that is needed is a wrongful threat

UCC 2-209 – allows one sided modification, but remember that all UCC transactions require “good faith” so if there was extortion involved (like in the Alaska Packers case) the modification can be held unenforceable

Brookside Farms v. Momma Rizzo’s (pg 731)

US Dist Court, 1995

Facts

· Brookside (P) had contract to sell basil leaves to Momma Rizzo’s (D) 

· During the term of the K, multiple oral modifications were made to K (the modifications were supported by consideration on both sides)
· b/c the K had a “no oral modification” clause D ensured P they would put the mods in writing
· one of these mods was a raise in price

· D did not put the mods in writing and is now claiming they are not valid and wont pay the higher modified price

D’s Argument

· D says the SOF wasn’t satisfied b/c the mods weren’t in writing even though they fell in the SOF

· Also, the no oral mod clause prevents any oral mods

Court’s Ruling

· Court found mod was enforceable on estoppel and UCC grounds
1. P relied on D’s promise to put the mods in writing (promissory estoppel to enforce modification)
2. UCC 2-209 – when specific goods have been shipped and paid for the mod is enforced for those goods (you can’t go back and receive restitution)

UCC 2-209(3) – mods to K’s that are in the SOF, must be comply w/ provisions of SOF
Rights and Duties of 3rd Parties

Rights of 3rd Party Beneficiaries 

Tender – being ready, able, and willing to pay at time K requires (actual handing over not req’d; if other parties refuses to accept, you have still tendered if the above are met)

Traditionally, 3rd party had to have privity (given consideration) to recover

Restatement 302 – downplays difference btwn creditor and donee ben, stating fundamental distinction btwn intended and incidental bens 

3rd Party Beneficiary 

· 3rd party is not privy (they did not give any consideration)

· They are a beneficiary meaning if the K is performed, they will benefit

· To recover as a 3rd party ben, you must be an intended beneficiary

Lawrence v. Fox (pg 742)   Creditor Beneficiary 
Facts

· Lawrence lends money to Polly, Polly then lends money to Fox

· Polly tells Fox to repay Lawrence instead of her

· Fox doesn’t pay

Issue

· can Lawrence enforce K against Fox?
Court’s Ruling

· court changes established law, creates a basis for 3rd party ben recovery 
· Lawrence can recover even though he was not privy to the K between Holly and Fox

· Lawrence called a “creditor beneficiary”

Law & Eco – it is efficient to allow Lawrence to recover b/c it prevents additional litigation

* Note from the time of Fox (1859) until about 1930, creditor bens were the only 3rd party bens      allowed to recover

Seaver v. Ransom (pg 743)   Donee Beneficiary 
Facts

· old lady was about to die and she wanted to change her will to include her niece

· her husband said he would take care of it

· husband never paid niece 

Issue

· this is a donee ben, not a creditor ben, b/c there was no debt owed

Court’s Ruling

· Court allowed donee ben (niece) to recover

Lucas v. Hamm (pg 753)

· There must be a breach of the K for a 3rd party ben to recover

Vogan v. Hayes (pg 745)
SC of Iowa, 1999

Facts

· P took out loan from Mid-America to pay for house

· Mid-America hired Hayes (D) to supervise construction and tell them when more money was needed to finance the building

· D made faulty reports that led to Mid-America paying more than they should have

· The builder defaulted on the house and P is suing, claiming they (P) were a 3rd party ben to the K b/w D and Mid-America

· P is suing for reimbursement for D’s faulty claims that cased Mid-America to overpay

Issue

· Is P a 3rd party ben? (was P an intended ben?)

D’s Argument

· D was only hired by Mid-America to protect Mid-America’s interests, not to help P in any way

Court’s Ruling

· Intent does not need to be direct for a 3rd party to be a 3rd party ben

· Court says Mid-America (promisor) knew of the benefit to P and D (promisee) should have known of the benefit, therefore P is 3rd party ben

· It no longer matter if 3rd party was donee or creditor, as long as they were intended

· Intent to benefit 3rd party should be determined by looking at totality of circumstances

· Court holds for 3rd party ben there must be: (note – just this court’s requirements)
1. one of the motivating causes of the K was to benefit 3rd party

2. monetary benefit derived by 3rd party 
Zigas v. Superior Court (pg 754)
California Court of Appeal, 1982

Facts

· D was tenant of apartment complex that was rent controlled by the fed govt. in the National Housing Act through the Dept. of Housing and Urban Development (HUD)

· D charged more for rent than approved by HUD so tenants brought suit (as 3rd party bens) trying to enforce the K btwn HUD and the landlord

· HUD = promisee, landlord = promisor, tenants = 3rd party bens

Issue

· Were the tenants intentional beneficiaries to the K btwn the landlord and HUD?
Applicable Rules

· to be 3rd party bens, intent must be shown that the K was to benefit them

Court’s Ruling

· b/c the act that created the K btwn the landlord and HUD stated that the intended was for the tenants, tenants are intentional bens

· Restatement 145 – a party in contract w/ the govt. is only bound to people where a manifestation of intent was shown in the K

Notable Comments

· city contracts w/ contactors are much harder to prove citizens are intended bens

Assignment and Delegation of Rights and Duties

Idealized Cog Model of non-delegable duty
· P wanted certain famous painter to paint a pic of his wife, the artists accepts, but later has another artist do it (personal services are almost never delegable for slavery reasons)
Two Main Questions in Delegable Duties

1. is the duty one that can be passed on to delegate?

2. is the delegate bound to perform?

Restatement 317 – a K right can be assigned; this assignment creates in the assignee a new right, while at the same time extinguishing the corresponding right previously held by the assignor

Restatement 318 – even in the circumstances a duty can be delegated, the person originally bound to perform will remain subject to that duty until performance is rendered (Macy’s Rule), unless released by obligee (novation)   
Restatement 328 – general language of assignment will include both assignment of rights and delegation of duties unless the circumstances indicate otherwise

Restatement 280 – original obligor stays liable to original obligee until performance is rendered by new delegate to obligee.

UCC 2-210 – you can delegate a duty unless the other party has a substantial interest in having his original promisor perform or control the acts required by the K

Restatement 322 & UCC 2-210(4) – courts are likely to enforce a clause prohibiting delegation of duty

Herzog v. Irace (pg 765)
Maine SC, 1991

Facts

· Jones filed a personal injury suit and retained D as her lawyer

· Jones later received surgery from P, since Jones did not have money to pay P, Jones assigned some of his trial winnings (he hadn’t received them yet) to P as payment
· Jones later told D not to pay P, b/c he would take care of it, but he never did and P sued

Court’s Ruling

· an assignment does not have to be in specific terms to be enforced, but it must show assignor’s intent to permanently relinquish right

· once an obligor learns of an effective assignment, he must render performance to that assignee, performance to the assignor is no longer acceptable
· Court held D had to pay P, even though Jones later told D not to 
Sally Beauty v. Nexxus (pg 770)

US Court of Appeals, 1986

Facts

· D had K w/ Best that made Best D’s exclusive distributor in Texas

· Best was later acquired by P

· P was owned by one of D’s competitors, so D refused to continue to allow P to distribute their products

· D said the contract was not assignable
Court’s Ruling

· the duty of performance under an exclusive distributor K may not be delegated to a competitor w/o the obligee’s consent

Dissent – Posner
· since P doesn’t have monopolistic control of the market, it would do no good for P to try and hurt D’s sales b/c they (P) receive profits from the sales also 

Special Circumstances: Bailees-Bailors, Debtors-Creditors, Real Estate Transactions
Bailee held to perform reasonable action - ex. if bailor gives $1 to bailee, then a villain steals the $1, the bailee does not owe the bailor the $1 anymore (note difference in debt situation, next)

In a debt situation, the debtor is still liable to the creditor. Ex. – If you are a debtor and you owe creditor $1 and creditor sells that right to collect to someone else, you are still only liable to pay the original creditor unless you knew about the assignment. If you knew about the assignment, you are liable to new party.

· note: this does not apply to negotiable promissory notes (ex. when your mortgagor sells your mortgage to a new party and doesn’t tell you and you keep sending checks to your original mortgagor, you still owe the new party/holder in due course) This situation is mostly legal, but sometimes the original mortgager might have engaged in fraud in selling you (mortgagee) a fraudulent mortgage (usually something deceiving about the interest rates). However, a holder in due course can still collect even if the original mortgagor engaged in fraud.

· To be a holder in due course (and thus able to enforce and collect on the note):

1. did not have notice of fraud

2. paid for the value of the note (didn’t buy it for dirt cheap)

· Sub-prime lending refers to when a loan is sold to someone w/ bad credit and cannot get a loan from a respectable company. These loans often have low intro rates, then they go sky high. The debtors usually cannot afford them once this happens, so they default, but the original seller has already sold it, so they end up defaulting on whoever now owns the promissory note (holder in due course).
In a real estate transaction, the transfer of a deed does not absolve the seller from the duty to pay the mortgage unless the new buyer specifically assumes liability of mortgage payment. If the new buyer doesn’t, then the Macy’s rule exists. Note: this is not really a problem now b/c loans normally pay-off completely then new buyer gets a loan

Consequences of Nonperformance

Conditions, Breach, and Anticipatory Repudiation

Conditions

Condition – an event that is necessary to create a duty of immediate performance
Condition precedent – a preceding event that must occur before duty of immediate performance is created (most conditions are condition precedents)

Breach – nonperformance of duty when the duty is due

Types of Conditions
1. Express - written in K as a condition; normally has language that says specifically if it is not met, there is no duty
· performance must be complete and exact unless the condition was not material to the exchange, forfeiture occurred, or the opposing party actively prevented the condition from occurring 
2. Implied – a condition so obvious from the agreement that it is enforced as an express condition

3. Constructive – created by the courts to protect exchanges

· all that is req’d is substantial performance 

· imposed to protect the exchange relationship

· damages awarded for partial breach
Forfeiture – denial of compensation that results when the obligee loses right to the agreed exchange after it has relied substantially, as by preparation or performance on the expectation of that exchange

Oppenhiemer v. Oppenheim, Appel, & Dixon (pg 786)

NY Court of Appeals, 1995

Facts

· P leased property to D

· K included express condition that stated P had to provide written consent from landlord by certain date
· P told D orally of landlord’s consent but did not have the written form by the date specified

· D refused to honor the lease

Court’s Ruling


· express conditions clauses in contracts will be enforced strictly and objectively unless they counter public policy (which this case doesn’t) or there is forfeiture (which there is not here)
· substantial performance should not be considered when dealing with express conditions 

· objective, formalist ruling (Ray v. Eurice)

Notable Comments

· when a condition has 2 parts, the condition is not met until both conditions occur

· Estoppel – Possible argument - P could say “we got the landlord’s permission and by D not objecting, D is saying that its ok not to have writing, so P relied on this “non action” and so they didn’t go out and get the landlord to sign the paper that day” 

Doctrine of Prevention – a condition is excused if the promisor wrongfully hinders or prevents the condition from occurring 

Waiver – allowing a contractual duty not to be performed

Substantial performance is not applicable in express conditions.

JNA Realty v. Chelsea (pg 796)

NY Court of Appeals, 1977

Facts

· Chelsea was leasing property through JNA

· Their K had an option for an extension of the lease

· Chelsea did not extend the lease by the date set in the K

· JNA later refused to grant the extension 

· Chelsea is suing saying they have put money into making the place nicer in reliance on the extension (forfeiture) and they just forgot about the date

Court’s Ruling

· to avoid a forfeiture, Chelsea was allowed to extend the lease, even though they missed the date specified in the K (subjective)
· Dicta – if property owner had made arrangements for someone else to move in on reliance that Chelsea was not going to extend, Chelsea could be estopped from bringing up their reliance 
Dissent

· it was Chelsea’s fault, they forgot to renew the lease (objective)
· public policy – could create situation where people purposely miss the extension date to see what the best move will be when the lease expires 

Notable Comments

· courts have been much less willing to extend options to people buying land (compared to leases)

Breach (still includes conditions)
Restatement 235(2) – defines breach as any non-performance of a contractual duty at a time when performance of that duty is due.

Restatement 237 (substantial performance) – minor or immaterial deviations from the contractual provisions do not amount to failure of a condition to the other party’s duty to perform 


- note: substantial performance is only available for constructive conditions 

Partial v. Material v. Total Breach (in order of severity, least to most)

· partial – does not eliminate obligation of non-breaching party

· material – obligation by non-breaching party is not eliminated, but it is not due until the breach is cured (restatement 237)

· total – breach is sufficiently serious to justify discharging the non-breaching party from his obligations to perform the K (when does a material breach becomes total? – restatement 242)

Holmes: An actor has 2 options upon entering a K, either perform or breach and pay damages

Efficient Breach – when cost of performance is higher than added value of performance, there is room for an efficient breach. However, transactions costs and court rulings (such as in Handicap) can make a breach go from originally efficient, to not efficient.

· When determining if a breach is efficient, first look at circumstances w/o transactions costs and make decision, then include transactions costs and court’s rulings (damages awarded) and make second decision (also, at both steps compare efficiency of individual to society as a whole).
Jacob & Young v. Kent (pg 806)

NY Court of Appeals, 1921

Facts

· P built a house for D

· K said all pipe must by made by Redding Manufacturer

· After house was finished, D learned the pipe used was not made by Redding 

· D refused to make final payment to P until P replaced pipe

· The pipe used was not less quality and did not decrease the value of the house

Issue 
· substantial performance

Court’s Ruling – Cardozo

· Cardozo says the K’s requirement was more a constructive condition than an express condition (b/c it did not say “this is a condition…”) so substantial performance and forfeiture could be used to enforce K (Cardozo just ruling on who he wants to win then trying and make the law fit)

· where the significance of the default is out of proportion to the high cost to fix the default, the court allows the default and still enforces the K (as in this case) (b/c the condition is considered constructive, not express)
· substantial performance used in combination with fact that if P was forced to replace pipe or pay for someone else to pay for pipe it would have been very expensive (caused forfeiture) and the value of the house wouldn’t have changed to enforce K b/c party did not exactly follow K terms

Dissent – McLaughlin 

· the condition to use Redding pipe was express b/c it stated it in the K, therefore substantial performance and forfeiture should not be able to be used an P should have to fix pipe

· only disagreement was Cardozo says condition was constructive and McLaughlin says it was express, thus it creates different outcomes

Notable Comments

· Cardozo says using Redding pipe was a promise in the K, but not a express condition, so b/c the builder breached the promise he must pay the damages (difference btwn what house is worth now and what house would have been worth if builder had not broken the promise). Since, in this case there is no difference in value, the damages are only nominal ($1). But, b/c this was not an express condition, only a promise, the buyer still has to pay the last payment

Conditions Precedent (tender)
1. Mutual and Concurrent – condition in bi-lateral K with simultaneous exchange (handing over a dollar while receiving the candy bar)

2. Independent-Dependent – one side takes more time, ex. building a wall, makes the buyers performance dependent (if buyer doesn’t build wall, buyer doesn’t pay) (Restmt 234(2))
3. Alternating – dependent and independent conditions alternate, ex. cow of the month club. If buyer pays when 1st cow arrives, than buyer’s performance is dependent on the cow arriving, once the cow arrives buyer must send money; but seller has to send 1st cow before he ever receives the money, so his performance is independent at first  

Constructive Conditions according to:

· Status-K – more concerned with obligation than tender

· Expectation (Fuller) – you don’t have to pay until you get what you want

· Formalism – it is in the Restatement and UCC so its ok

· Realism – it’s good policy b/c if you didn’t have it people could sue when they haven’t even tendered yet

· Law & Eco – when you are rational maximizing you are looking for performance, not promises

· Trust as Public Good – performance increases trust in relying on promises
Sackett v. Spindler (pg 817)
Cal. Court of Appeals, 1967

Facts

· P had K to buy stock from D in payments

· After several delays (passing several deadlines) from P, D informed P the K was no longer available

· Even though the K said that payments could be late as long as interest was added, D said the K should be negated b/c there had been several delays 

· There was not a “total breach”

Court’s Ruling

· Even though a party only partially breaches the K, the other party is justified in refusing to perform if the conduct of the partially breaching party inferred they did not intend to perform 
Anticipatory Repudiation

Anticipatory Repudiation – something happening before the performance date of K that makes a party have serious doubts if the other party will perform (ex. one party telling the other that they will not perform when the date comes)

· note: breaching party can revoke the repudiation until the non-breaching party has materially changed their position in reliance of the repudiation OR non-breaching party has indicated to breaching party that he considers the repudiation to be final. (Restatement 256)
Holmes – all contracts come w/ implied “I will perform or I will pay damages” so sometimes parties 
choose to pay damages if it is a better option that performance

Restatement 250 & UCC 2-610 – language under a fair reading that amounts to a statement of intention not to perform except on conditions which go beyond the K constitutes a repudiation 

Hochester v. De La Tour (pg 831) – Typical Anticipatory Repudiation 

Facts

· D employed P for contract job starting June 1

· D told P they changed their mind and they wouldn’t hire him -May 11 (job hadn’t started yet)

· On May 22, P sues for breach

Court’s Ruling

· awards P, anticipatory repudiation 

· reasoning for the doctrine: if you make P wait for time of breach to sue it would force P to wait until performance date w/o getting another job b/c he has to stay ready to tender/perform

· Law & Eco – efficient b/c it allows P to get back to work earlier and not just wait around 

Flatt v. Schupf (pg 825)
Appellate Court of Illinois, 1995

Facts

· P entered into K to buy land from D

· K had an express condition that required a zoning permit to be obtained 

· Zoning permit was not obtained so P offered D a lower price, D refused to sell for lower price
· P later said they would accept the original terms, but D said K was no longer available b/c the K was voided by the condition not being met

· P sued for enforcement of the K 

Court’s Ruling


· a party can retract a repudiation of a K as long as the other party had not materially changed their position in reliance of the repudiation or indicated that they held the K as rescinded (restatement 256, UCC 2-611)

· Manifestation of intent not to perform must be “definite and unequivocal” in order to constitute an anticipatory breach/repudiation (but it can still be retracted as noted above) (Restatement 250)
What can a non-repudiating party do after the other party repudiates?

1. Reliance – sec 90 (act in reliance on repudiation) (Restmt 256, UCC 2-611)
2. Rescind – (accept repudiation and rescind K with repudiating party)

3. Sue Now (ex. Hochester v. De La Tour)

4. Do Nothing (wait for specified date of performance for repudiating party to breach)

· repudiator can still retract before date of tender

Hornell Brewing v. Spry (pg 833)
SC of NY County, 1997

Facts

· P entered into K w/ D would be exclusive distributor of P’s product (Arizona tea) in Canada
· Several incidents occurred, such as late payments by D that made P insecure about D’s ability to continually perform the K, so P req’d D to provide proof of financial security to assure P that he could perform.

· D did not provide this proof and P terminated the K

Issue

· Demanding assurances

· UCC 2-609, Restatement 251

Court’s Ruling

· If a party has reasonable grounds for insecurity, they can demand adequate assurance of performance 

· a party falling behind on their payments can constitute a reasonable ground for insecurity to demand an assurance

· If the other party does not give this performance, it amounts to a repudiation of the K (restatement 251 and UCC 2-609)

· party has right to suspend for performance until assurance is received

Damages

3 principal purposes in awarding contract damages: (in order of importance)


1.   Expectation 


2.   Reliance


3.   Unjust Enrichment / Restitution 

Note: Fuller put them in the opposite order, but the courts have come to apply them in order of importance in this order. Courts have seen expectation damages as closest to goal of damages.
Goal of Damages:  Put injured party in position they would have been in if the K was performed.

Specific Performance is the unofficial 4th type of damage awarded, but it is not on of the principal purposes of contract damages.

Timeline of Breached K

Negotiate  –  status-K (agreement)  –  conditions precedent  –  duty  –  failure  –  breach  –  damages 

Restatement 347: general measure of damages = loss in value + other loss – cost avoided - loss avoided 

· Loss in value: difference btwn value of what injured party contracted for and what, if anything, they received (sometimes referred to as general damages)
· Other Loss: incidental and consequential damages 

· incidental – costs that flow directly from breach; occur when you are holding/preserving goods longer than if K was performed (ex. the cost to feed the cow until a new buyer comes along b/c original buyer breached)

· consequential – injury to person or property caused by breach, not as direct as incidental. (ex. lost profits) Note: these must be foreseeable to be proven; UCC only allows for buyer to recover for consequential damages
· Cost Avoided: the money the injured party would have had to spend if it weren’t for the breach, but now doesn’t (ex. building K gets breached in the middle, the injured builder doesn’t have to buy the rest of the building materials)

· Loss Avoided: beneficial effect on injured party by ability to salvage or reallocate the material and time that would have been used up by the K (getting another building K, when builder would have otherwise (w/o the breach) still be performing on the original K).
Restatement 351- Incidental and Consequential damages
· doesn’t draw distinction btwn buyers and sellers 

· doesn’t use the terms incidental and consequential damages, but:

· 351(2)(a) says “ordinary course of events” which implies incidental 

· 351(2)(b) implies consequential damages b/c it says “as a result of special circumstances” and requires foreseeability 
· 351(3) limits damages of this section “as justice so requires to avoid disproportionate compensation”

Restatement 352

· injured party cannot recover expectation damages that are too speculative

· this section is regarding whether the fact that damages would have occurred is too speculative, more than the uncertainty regarding the amount of damages (when it is established that there were, in fact, damages, the jury is given wide leeway to determine what they are

UCC
Buyer’s Remedies (for seller’s breach)

· UCC 2-712: allows buyer to go a find buy the good from someone else, called “cover”, and use the price as the “contract market” value. The difference between the contract market value and the K price will be awarded to the non-breaching party.
· UCC 2-713: buyer can also elect to use the market price as the “contract market” value; the jury will determine this value
· UCC 2-714 – Damages for Accepted Goods
· (1): Even though non-conforming (damaged) goods have been accepted, buyer still may be entitled to recover damages, buyer can still recover for damages that result “in the ordinary course of events from seller’s breach”
· (2): If damage to goods caused by breach of warranty, the measure of damages is “the difference at the time and place of acceptance btwn the value of the goods accepted and the value they would have had if they had been as warranted, unless special circumstances show proximate damages of different amount.”
· UCC 2-716: specific performance may be given to buyer where the goods are unique or in “other proper circumstances”

· UCC 2-715: Incidental and Consequential Damages
· (1) buyer can recover incidental damages from seller’s breach

· (2) buyer can recover consequential damages as long as they are foreseeable and couldn’t have been reasonable avoided (note: personal injury cases exception, they are not subject to foreseeability)

Seller’s Remedies (for buyer’s breach) 
· UCC 2-706: allow seller to “resale” and use the price as the “contract market” value. The difference between the contract market value and the K price will be awarded to the non-breaching party. 3 conditions:

1. goods being resold are same as those under K

2. must give buyer proper notice of resale

3. resale must be made in good faith

· UCC 2-708(1):  seller can also use the market price as the “contract market” value; the jury determines this value

· UCC 2-708(2): If other damages not adequate to put seller in as good a position as performance would have, lost profits can be awarded (common for lost volume sellers)

· UCC 2-709: seller may recover the K price for the goods in three situations

1. buyer has accepted the goods

2. goods are damaged after risk of loss already has been passed to buyer

3. seller is unable to resell goods with reasonable effort 
· UCC 2-709(1)(b): specific performance to seller if goods not reasonably subject to resale to others (specific performance to seller is usually money damages b/c the duty to the seller is payment)
· UCC 2-710: all sections discussed allow seller to recover incidental damages, but sellers are not allowed to recover for consequential damages under the UCC

Expectation Damages

Value of P’s Expectation

Hypo: A pays B $100 in advance for cow and B breaches (doesn’t give A the cow). The cow’s value was $110. The court would award expectation damages of $110 to A b/c the value of the cow is known. If the court can determine the value of the good, expectation damages will commonly be applied. 

Roesch v. Bray (pg 851)

Ohio Court of Appeals, 1988

Facts

· P entered into K to sell house to D for $65,000

· D breached by withdrawing offer

· P later sold the house for $63,500

Court’s Ruling

· Court only awarded the loss in value of the house, they did not award the incidental and consequential damages associated with the upkeep of the house and the costs associated with finding a new buyer

According to Mixon

· This was an outrageous case b/c P was not put in same place as if the K was performed b/c they were not reimbursed for all of the extra expenses they incurred b/c of D’s breach.

· Realist: The Ds were the P’s parents/in-laws and the judge favored the older couple

Handicapped Children’s Education Bd. v. Lukaszewski (pg 857)

SC of Wisconsin, 1983

Facts

· D had employment K as a member of the board w/ P

· D was offered new job by another company, but P would not let D out of the K so P stayed w/ D

· This caused D stress and illness and she got an MD to say she should quit whatever she is doing b/c it is damaging her health

· D quit with MD’s note as excuse and went to work for other company

· P then hired a replacement who had to be paid more b/c she had more experience

Issue

· Benefit of the Bargain

· Breach of Employment K

Court’s Ruling

· Employee was in breach of K, even though she had an MD’s note (even though Restatement 261 says that undue risk may allow for nonperformance)

· In an employment K, when employee breaches, employee is liable for loss of employer’s bargain (the value of the K to employer). This means damages include cost of new hire (incidental damages) and increase, if any, in salary of new employee (the hire must be reasonable).
Dissent

· There was no breach b/c MD said it was for D’s best health (Restatement 261, 262)

According to Mixon

· Law & Eco – this was an efficient breach b/c everyone was put in a better (or at least not worse) position b/c of the breach

American Std. v. Schectman (pg 861)
NY SC, 1981

Facts

· D had K to clear and grade P’s land

· D breached by failing to grade the property as specified in the K

· D is claiming substantial performance, so the damages should only be the difference in value of the land with and with out it properly graded (as the K req’d).
· P says damages should be cost of completion of the K b/c there was no substantial performance 

· The cost of completion was much higher than the added value of the property if it was properly graded

Court’s Ruling

· Substantial performance did not occur b/c D purposely quit work. Therefore they did not improperly and accidentally do something in good faith, which is what substantial performance requires. 
· The burden of performance being higher than anticipated and the cost of completion being disproportionately higher than the added value to the land do not alter the rule that the measure of P’s damages is the cost of completion.

According to Mixon

· This would have been an efficient breach if the court would have ordered the change in value (b/c the added value to land was much less than the cost of completion), but since the court ordered the cost of completion, it wasn’t 

Peevyhouse v. Garland Coal (pg 867) – Diminished Value rule 

Facts

· Old couple had an old mining pit across from their land they was ugly and they wanted to make it look better

· They hired Garland to do remedial work and make it look nice again

· The old couple paid $3,000 for the work and the value would only increase $300

· Garland breached (similar to American Std.)

Court’s Ruling

· court awarded only the change in value ($300) and not the $3,000 (“diminished value” rule)

· opposite from American Std. ruling

Restrictions on Expectation Damages: 
Foreseeability, Certainty, and Causation 
Hadley v. Baxendale (pg 869)
English Case, 1854

Facts

· A mill’s shaft broke down so they needed to send it to the maker to get a new one

· The mill (P) contracted with delivery service (D) to take the shaft to the maker and get a new one

· It took much longer for D to get the new shaft back to P than agreed upon

· This delay caused P lost profits b/c w/o the shaft, they could not operate

Court’s Ruling

· Breaching party is not liable to pay for damages that were not reasonably foreseeable or known by both parties (since all damages but consequential are considered inherently foreseeable, this is basically just saying consequential damages must be foreseeable)
· In this case, court ruled that it was not foreseeable to D that P only had one shaft and would not be able to operate w/o the new shaft

· In context, this case is developing the rule, now in Restatement 351 and UCC 2-715, that says consequential damages must be foreseeable to be awarded
· incidental damages are inherently foreseeable, so they are not held to foreseeable test

Florafax v. GTE (pg 874)

SC of Oklahoma, 1997

Facts

· P had K w/ Bellarose where P would handle Bellarose’s orders for a fee

· P then entered K w/ D where D would handle the phone calls for orders for P

· D knew that P had a K w/ Bellarose and knew that several of the calls for P b/c of Bellarose

· D breached and as a result Bellarose terminated it’s K (legally) with P, causing P lost profits from lost business from Bellarose 

· P had to pay to set up their own call center to make up for what D was supposed to do 

Court’s Ruling

· The lost profits (consequential damages) from loss of Bellarose business were awarded to P

· Consequential Damages are recoverable for future loss profits if:

1. the loss was within the contemplation of both parties at time of agreement

2. loss flowed directly or proximately from the breach (causation)
3. loss is capable of reasonable accurate measure (however, don’t have to be exact)

· P was also awarded foe cost to set up new call center. These damages were incidental so there was no need to establish if they were foreseeable.

Mitigation: 
Restricting the Recovery of Expectation Damages

The “cost avoided” and “loss avoided” in the general measure of damages equation are called the mitigation of damages.
Duty to Mitigate / Doctrine of Avoidable Consequences

· P may not recover for those injurious consequences of D’s breach that the P could by reasonable action avoided

· Mitigation is technically not a duty, but courts call it a duty, so it is referred to the “duty to mitigate” (it is not technically a duty b/c a duty is something that when not performed the K is breached; the duty to mitigate just says P wont be awarded damages he could have reasonable avoided)

· The duty is on D to prove P did not mitigate damages

Rockingham County v. Luten Bridge Co. (pg 887)

US Court of Appeals, 1929

Facts

· D had K with P for P to build a bridge

· After building began, D told P stop working b/c they (D) were terminating the K (anticipatory repudiation)
· P continued to bridge anyway and when they finished, they sued D for full cost of bridge
Court’s Ruling

· Non-breaching party has duty to do nothing to increase the damages flowing from the breach (weak form of avoidable consequences doctrine)

· P awarded profit that would have occurred and cost of materials spent before they were notified of the breach, but not for cost of materials spent after they were told about the breach

Havill v. Woodstock Soapstone (pg 890)

SC of Vermont, 2004

Facts

· P had been employee of D for 15 years, but only full-time for past 3 years when she was terminated

· P found a new, less paying job (working less hours) soon after termination and also continued a part-time job she held prior to being fired

Court’s Ruling

· P was awarded some damages, but was not awarded damages for losses that could have been avoided by working just as many hours at her new job as she did with D.
· Vacation time and bonuses can be awarded in monetary value as damages if the court finds them reasonably foreseeable based on history of employment (in this case, they did).

Jetz Service v. Salina (pg 904)

Kansas Court of Appeals, 1993

Facts

· D leased space to P where P ran a washateria 

· D breached and P is suing for damages 

· P took the machines out of D’s property and used them in another place, but P still had several others they could have used instead

Issue

· lost volume doctrine

Court’s Ruling

· “lost volume” measure of damages can apply in certain situations to sellers of services, not just goods (which is more common)
· lost volume doctrine – a new sale after a breach is not held against damage rewards if that sale would have happened even if the breach didn’t take place

Notable Comments

· incidental damages can be awarded in lost volume cases 

Non-recoverable Damages
3 types of damages usually denied for breach of K.


1.   compensate P for attorney’s fees


2.   mental distress  (Exceptions in Restatement 353) 

3.   punitive damages
Erlich v. Menezes (pg 920)

SC of California, 1999

Facts

· P had K w/ D for D to build P’s house
· D did an awful job of building the house, the house started to fall apart and leak in one year

· P sued for breach of K and emotional distress

Issue

· Can emotional distress be included as damages for a breach of K?

Court’s Ruling

· Conduct amounting to a breach of K becomes tortuous only when it also violates a duty independent of the K arising from the principles of tort law (this does not)

·  the express object of the K must be the well-being of one of the contracting parties (which was not the case here) to gives rise to damages of emotional distress for breach of K (similar to #2 in restatement 353, below)
· Emotional distress cannot be awarded as damages in negligent construction case

Notable Comments

· Restatement 353 – two types of cases in which damages for emotional distress may be recovered in an action for breach of K

1. breach of K also causes bodily harm

2. emotional distress is a “particularly likely” consequence of the breach 

Roth v. Speck (pg 958)

DC Municipal Ct. of App., 1956

Facts

· Employee hairdresser (D) breached employment K w/ employer (P).

· D’s new job paid $100/week, $25 more per week than his previous job
· P tried to find suitable replacement, but couldn’t 

Court’s Ruling

· damages to P should be $25/week for every week remaining on the K that D breached b/c D’s value was $100/week (as provided by his new job paid him that amount) but his K was only $75/week, so the benefit of the bargain to P was $25/week (thus, putting P in same position as if the K had not been breached, in theory)

Alternatives to Expectation Damages

Reliance, Restitution, Specific Performance, and Agreed Remedies

Reliance Damages
Restatement 352 – doctrines that normally apply to limit expectation damages (foreseeability, causation, certainty, and mitigation) also apply to reliance damages 

Restatement 349 – recovery should be offset by any loss that the party in breach can prove with reasonable certainty the injured party would have suffered had the K been performed (injured party shouldn’t be able to recover if they were going to lose money even if the K was performed)

- note difference from restitution damages: Quantum Meruit 

Reliance damages only begin after a duty is established b/c the reliance is on the performance of a duty.
Globe v. Landa (not in book)

Facts

· Company in Chicago (buyer) has K to buy cotton seeds from farmer in TX (seller)

· Buyer sends train down to TX to pick up cotton seeds in reliance on seller’s duty

· When train got there, seller had already sold the seeds to someone else 

What damages can be awarded?

· the difference btwn K price and market price (expectation)
· but, the cost of sending train in reliance on seller’s performance is not recoverable b/c buyer would have bad to pay that even if there was performance (if expectation damages were given)
Wartzman v. Hightower (pg 965)

Court of Special App. Maryland, 1983

Facts

· P hired lawyer (D) to prepare incorporation papers for their company

· D did not prepare the papers correctly and when D wanted to issue more stock, they couldn’t b/c of D’s mistake

· D tells P that they need to hire a specialist to fix the mistake, which will cost about $10k
· P’s new company goes out of business b/c they don’t get the funds they need to stay in business b/c they cannot sell anymore stock

Court’s Ruling

· The expectation of P (which would be in this case, the profitability of their company if successful) is too speculative, so reliance damages must be used

· Costs incurred before hiring D are not recoverable b/c they had not yet relied on D b/c D had no duty yet

· Costs incurred due to D’s breach after hiring D are recoverable

· P not responsible to hire specialist at $10k b/c they didn’t have the money and D had the same opportunity to hire the specialist to fix the mistake 

Walser v. Toyota (pg 975)

US Court of Appeals, 1994

Facts

· P were going through process of acquiring a Lexus dealership through Toyota (D). 

· D told P they were formally approved, and then called 2 days later to say that they (D) made a mistake and P hadn’t been approved

· In the time btwn the two calls, P had purchased a piece of land to put the dealership on

D’s Argument

· there was no K, there was just an agreement to agree

P’s Argument


- there was a K under sec 90 b/c there was a promise which was relied upon to my detriment 

Court’s Ruling

· damages from loss of future profits would be too speculative, so reliance used

· Sec 90 (Restmt) gives court discretion in amount of damages awarded on promissory estoppel claim
· P was awarded difference in price they had bought the land for and its current value (their loss b/c of reliance)
According to Mixon

· Williston: says if it falls under sec 90, than it is a fully enforceable K and expectation damages should be used

· Corbin: damages should be limited to reliance damages

Restitution / Unjust Enrichment Damages

Restatement 373 – modern contract law allows non-breaching party to elect recovery of restitution damages rather than expectation damages for breach of K

Restatement 374 – even the breaching party may be entitled to restitution damages by virtue of the conferred benefit upon the other party by part performance that outweighs the loss caused by his breach
Restitution can also be allowed where the obligations imposed by the K have been “discharged” 
· K in unenforceable b/c of SOF (Restatement 375)
· K is voidable b/c of lack of capacity, misrepresentation, mistake, duress, undue influence, or breach of fiduciary duty (Restatement 376)
· K is discharged due to impracticability, frustration of purpose, or failure of a condition (Restatement 377)
Coastal Steel v. Algeron Blair (pg 983)
US Court of Appeals, 1973
Facts

· Blair (D) had K w/ US, then Blair created subcontractor K w/ Coastal (P)
· D breached, so Coastal terminated and wants restitution damages for money already spent on performance of the K
Court’s Ruling

· Court allows subcontractor (Coastal, P) to restitution for costs already incurred on performance w/o reducing it by the amount they (P) would have lost if the K had been performed. This is called “quantum meruit”
· Quantum Meruit - When a P elects restitution damages for breach of K, the measure of recovery is the reasonable value of performance and recovery is undiminished by any loss which would have been incurred by complete performance 

Lancellotti v. Thomas (pg 988)

Superior Court of Penn, 1985

Facts

· P breached lease K w/ D (landlord)
· P wishes to recover for money he put towards the lease

Court’s Ruling 

· A breaching party can still recover restitution damages for any benefit to other party in excess of the loss that he has caused by his own breach (Restatement 374)

· Reasoning: prevent non-breaching party from being unjustly enriched 

Ventura v. Titan Sports (pg 995)
US Court of Appeals, 1996

Facts

· P had an oral K w/ D as a wrestler, this K mentioned nothing about royalties for selling merchandise (videos and dolls)

· P was hurt so quit being a wrestler and became an announcer, he again formed an oral K w/ D (it also had no mention of royalties)

· P later left the business and, again, came back, but this time w/ an agent. The agent demanded royalties but D said it was their policy to not give out royalties.

· P eventually left for good and is suing for recovery of royalties for all years he worked for D

· It was later discovered that D did give royalties to some employees and they were lying to P’s agent when they said they didn’t

Court’s Ruling

· D was unjustly enriched by using his image for sales w/o compensating him, destroying his right to privacy

· P was awarded restitution damages for profits made by D on merchandise from all years of P’s employment

· P was awarded damages for royalties for the time when he had an oral K that didn’t mention royalties to prevent unjust enrichment of D

· P was awarded damages for royalties for the time he had a written K that denied royalties b/c the court held the K was unenforceable due to fraud (D telling P no one got royalties)

Dissent

· the majority awarded damages for royalties b/c they found his right to privacy had been violated, but since the state had not established a right to privacy, one cannot be applied in this case

Specific Performance 

Specific Performance – rewarding the action or conduct promised in the K instead of money damages

· alternative from awarding money damages (expectation, reliance, restitution)

· item in question must be unique, common in land contracts

· not allowed for personal services (Rieir v. Kramer)

· eliminates autonomy of breaching party 

· Law & Eco – efficient breaches are eliminated b/c it forces action, but enforcing obligations is good b/c it promotes trust in contracts, which leads to more contracts/exchanges

Restatement 360 cmt e: specific performance is available to both buyers and sellers, even though spec. perf. to the seller is rare

UCC 2-709(1)(b): spec. perf. to seller if goods not reasonably subject to resale to others (note: spec. perf. to seller is usually same as paying K price b/c the duty to seller was just to make payment)
City Stores v. Ammerman (pg 1010)
US District Court, 1968

Facts

· D was in process of getting zoning requirements to build a shopping center

· P wanted to lease space in the center, if the zoning was approved and it was built

· D wrote P a letter saying if they (D) were approved they would rent space to P w/ terms similar to other tenants they had already agreed with 

Court’s Ruling

· letter from D promising space in shopping center if zoning was approved was a valid uni-lateral K 
· D was forced to rent space to P (specific performance)

· Even tough all the details of the K had not been established, enough details could be found in the similar Ks with the other tenants to enforce specific performance 

Reier Broadcasting v. Kramer (pg 1022)

SC of Montana, 2003

Facts

· Head football coach (D) at college had K w/ P (broadcasting co.) where P had all exclusive rights to D

· D’s school changed broadcasting companies away from P and to another company, that new company expected D to make appearances on their station, P said no b/c they had exclusive rights to D

· P wants an injunction to not allow D to be on any other broadcasting stations until the K is up

Court’s Ruling

· giving an injunction to enforce negative covenants in a personal service is not allowed b/c it is basically same thing as forcing D to comply w/ personal service K (just in the negative)

Dissent

· An injunction to prevent breach of negative covenants in K is not the same as mandating specific performance b/c the court is technically not making D do anything (less prevalent view)
Agreed Remedies 

2 types of agreed remedies. The first is very rarely challenged by court. The second situation will be the focus of this section.


1. after the breach, the parties settle


2. parties stipulate damages at time of agreement (to be enforced if breach occurs)

Liquidated Damages – damages agreed upon by the parties at time of agreement in case of breach

· sometimes courts call damages agreed upon by parties at time of agreement stipulated damages, and then if the court decides they are reasonable, they become liquidated damages
Westhaven v. Cost Cutters of Madison (pg 1032)

Wisconsin Ct. of App., 2002

Facts

· D leased space in shopping center (P)

· D closed before terms of lease were over and quit paying rent

· The lease K had provisions that stated if D didn’t keep their store open during normal hourse, they would have to pay extra on top of rent
· D doesn’t deny having to pay the rent, but they say the extra provisions are punitive, and therefore not allowed as damages in breach of K

Issue

· Were the provisions requiring D to pay extra for not keeping the store open during normal business hours reasonable and thus enforceable or unreasonable, and thus non enforceable penalty provisions?

Court’s Ruling


· The stipulated damages were not unreasonable and are therefore enforceable
· Even though D had to pay above rent for leaving, the court didn’t find that to be unreasonable

· Court looked at 3 factors to determine reasonableness of stipulated damages

1. intent of P when they wrote the stipulated damages

2. reasonableness at time of agreement

3. reasonableness/effect at time of breach

Notable Comments

· this court looked at reasonableness at time of agreement and at time of breach, many courts only look at one time or the other
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