Professional Responsibility

Problem Set 1
1. A partner hands you, a new associate in the firm, a list of countries, all with favorable climates, and asks you to prepare a memo on the extradition policy of each, particularly their policy on extraditing persons to the United States who have been accused of tax evasion.  Would preparing the memo subject you to prosecution for aiding and abetting tax evasion or for obstruction of justice?  What questions, if any, should you ask?  Are MR 5.1 and 5.2 of any assistance?

· MR 1.2(d) is instructive on where the line in the sand is drawn re: lawyers providing legal advice on clients’ proposed courses of action.

· Instinctually it looks like client wants this information b/c they have violated tax law in some way and plan to flee the country. The first questions you should ask the assigning partner is “Who wants this research and why do they want it?”

· 1.2(d) says that a lawyer can’t counsel a client or assist them to engage in conduct the lawyer knows is criminal or fraudulent. Whether doing this research would constitute such assistance on the associate’s part would depend a lot upon the answers the partner gives to questions asked. If partner says “Our client Johnny X is in trouble with the IRS and plans to flee the jurisdiction” that’s one thing, but if he says “Our client Johnny X is a novelist and needs this research for a legal thriller he is writing”, that’s another story.

· In order for lawyer to “know” the client’s conduct is criminal/fraudulent, that denotes actual knowledge, but knowledge can be inferred from the circumstances [MR 1.0(f)]. Again, whether associates knowledge could be inferred would depend upon questions asked and answers given by partner.

· 1.2(d) tells us that a lawyer may “discuss legal consequences of a proposed course of conduct with a client, or assist the client to make a good faith effort to determine the validity, scope, meaning or application of law.” Provided associates work amount to informing of consequences rather than facilitating, all should be well.

· MR 5.1 and MR 5.2 are instructive in that they suggest when a junior lawyer may be on (or off) the hook for acting under instruction of a supervising lawyer, but these model rules are not helpful in suggesting a course of conduct. MR 5.2(b) tells us that in order for associate to benefit from some level of “immunity” by virtue of having acted at a supervisor’s behest, partner’s instruction would have to be “a reasonable resolution of an arguable question of professional duty.” The best way for associate to know if what he/she is being asked to do is reasonable is to ask questions.

2. Lawyer is consulted by a new client who says he operates a social club and that its members are often harassed by the police for playing small-stakes poker and things like that.  He offers Lawyer a $1,000 retainer to agree to be available to post bail or arrange releases on recognizance, if necessary.  May Lawyer undertake the representation?

· A lawyer may not take a retainer when future criminal acts are a “planned certainty.” In this case it looks like (i) small stakes poker/gambling is illegal in this jurisdiction (ii) either the client, his patrons, or both have been arrested for it before, and (iii) the client has every intention of continuing such illegal activity, hence the need for an attorney on retainer.

· There would be a MR 1.2(d) violation here if (a) lawyer knows that the proposed conduct – playing small stakes poker at the social club is criminal (b) the lawyer knows that by taking the retainer and agreeing to post bail etc he (lawyer) is facilitating client’s illegal conduct.

· Compare to a situation where a criminal defense attorney has a very wealthy client who is an alcoholic with a string of DUI convictions. Client tells lawyer – “I drink way too much and I can’t seem to stay out of trouble on the roads…let me give you a $10,000 retainer to be on call if it happens again.” While its not a “planned certainty” that client would get another DUI, lawyer’s “knowing” that it would happen, and that agreeing to the retainer might facilitate client’s conduct, arguably could be inferred from the circumstances (history of DUIs + paying the retainer).

· Lawyer must make his/her best professional judgment as to whether client wants to have him/her on retainer in order to continue criminal conduct (gambling) or for a legitimate reason – subject to how lawyer views the situation, taking the retainer will/will not be a MR 1.2(d) violation.

3. Lawyer, a prominent civil-liberties lawyer who is also a committed environmentalist, is consulted by representatives of an organization opposed to the operation of a large waste incinerator that is nearing completion.  Members of the organization plan to disrupt traffic at the construction site.  Lawyer is asked to agree to defend all those who might be arrested.  May Lawyer do so? 

· Cornerstone issue to whether lawyer may represent these folks is whether “disrupting traffic at the construction site” will constitute a crime in the jurisdiction in question.

· The fact that the group has come to lawyer before they begin the protest arouses the suspicion that they anticipate being arrested for illegal conduct. Lawyer wouldn’t have a problem if they hadn’t come to him beforehand, if they called him from the jailhouse it would be a simple criminal representation matter.

· The group has not come to lawyer seeking legal advice about the consequences of a proposed course of conduct. They’re not asking “What will happen to us if we disrupt traffic at the construction site?” What they appear to be saying is “We are going to break the law at the construction site. Will you represent us if we get arrested?”

· For purposes of MR 1.2(d), lawyer’s knowing that the conduct proposed (disrupting traffic) is criminal or fraudulent could certainly be said to be actual knowledge, or failing that could be inferred from the circumstances. Whether lawyer can represent these guys depends upon whether agreeing to represent them constitutes “counseling or assisting” criminal conduct. It sounds like they are going to disrupt traffic regardless, so lawyer’s agreeing to represent them might avoid a MR 1.2(d) violation.

· As a side issue, the attorney-client privilege is probably out the window. The group has not yet gone to disrupt traffic, as such it is a “future crime.” The elements of the crime-fraud exception seem to be met here: (1) attorney must be consulted (2) to promote intended or continuing (3) criminal or fraudulent activity. Attorney would be well advised to tell his prospective client(s) that while he might be able to represent them, there’s a good chance that their entire discussion is not privileged.

· There is a lot of would/should/could here. Would I? If it was a group whose views were aligned with mine and whose cause I thought was just, I might be tempted to do so. Should I? The smart thing to do would be to tell the client that their coming to be beforehand puts us both in a tough spot, but here’s the name of a great defense attorney I know that they could call if they get into any trouble. Could I? See the discussion above – depends upon client’s motive for seeking the representation and whether it promotes commission of a crime. 

4. Client, a deeply religious college student, accepts the just-war notion under which force is justified in defense of the innocent but not in other situations.  He is called before the draft board during the Vietnam era and is honest about his beliefs.  Under the law, conscientious objection is recognized only when there is a religious objection to the use of all force, and Clients more selective view does not qualify.  He consults you for advice after he receives the notice to report for induction.  What do you tell him about the three alternatives: (1) reporting for duty; (2) failing to report and risking five years imprisonment for draft evasion; and (3) moving to Canada until the war is over?  

· MR 1.2(d) allows the lawyer to objectively advise the client as to the legal consequences of any proposed course of conduct. What lawyer should tell client is that “If you fail to report for duty, the legal consequence of doing so will be ________ “, then do the same for the other alternatives. 

· Educating one’s client on the law is not a violation of the model rules, in fact its in large part what a lawyer’s services are for. Lawyer will need to tread carefully and not advocate that client take a course of action the lawyer knows is criminal, such as failing to report for duty.

· There are some shades of gray in this representation. What if the client asks lawyer “In your experience with the draft laws, if I fail to report how hard is the government going to work to catch me and then prosecute me?” Chances are that if client asks a question like that, he’s weighing the pros and cons of breaking the law, so when does informing about the legal consequences of a course of conduct become facilitating a crime? Lawyer just has to use best judgment in how much to say.

· Also the facts raise an “Anatomy of a Murder” witness coaching type problem. As soon as client walks into lawyer’s office, lawyer could start talking and tell client that conscientious objection is a legitimate means to avoid the draft, but only when all force is objected to. This would be similar to Biegler telling Manion to sit there and think about just how crazy he was.

· Lawyer could always offer to represent client before the draft board and argue that client’s religious objection should qualify; even if attorney thinks client’s position won’t prevail, that doesn’t make the argument frivolous [MR 3.1, comment [2]]. 

5. Lawyer has handled several tax and estate planning matters for Client over the years.  Lawyer has suspected, but has never established for a fact, that Client has been involved in less than honest dealings.  Client asks Lawyer to prepare his tax return for this year.  Upon reviewing the tax documents supplied by Client, Lawyer suspects that the figures supplied may not exactly be on the up and up. If Lawyer prepares the tax return, has Lawyer committed any ethical violations?

· This is analogous to Greycas, Inc. v Proud; just as attorney Proud was not entitled to simply rely on his brother-in-law’s word that there were no other liens on the farm equipment when he wrote as much to Greycas, here lawyer would not be entitled simply to rely on client’s word that the figures are accurate in submitting as much to the IRS.

· MR 4.1(a) instructs that a lawyer “shall not knowingly make a false statement of material fact or law to a third person.” The IRS is our third person here, and the statement of fact(s) is the client’s tax return. What remains to be decided is (a) are the facts false and (b) does lawyer know they are false.

· Knowledge under MR 1.0(f) means actual knowledge, which can be inferred from the circumstances. How “off” are client’s figures? Is he claiming a $1,000 deduction for an office chair or is it more subtle than that? Whether lawyer is on the right or wrong side of MR 4.1 will depend on the specific facts.

· There also may be a FRCP Rule 11 violation, depending upon whether lawyer has conducted a “reasonable investigation.” 

· ABA Formal Opinion 85-352 analogizes a tax return to a motion or pleading, stating that the lawyer must have a good faith belief that the position asserted on behalf of the client (to the IRS) is warranted in existing law or can be supported by a good faith argument for an extension, modification or reversal of existing law.

·  Just as courts don’t like frivolous pleadings, the IRS don’t play around either and wouldn’t appreciate a return filed by an attorney that turned out to be fraudulent when then lawyer made no good faith effort to determine its veracity.

· Lawyer’s “spider-sense is already tingling”, so he/she should follow their instincts and press the client for more facts.

6. Seller has contracted with Buyer to deliver 1,000 widgets per month for an agreed-upon price.  Because of dramatic and unanticipated changes in the cost of required materials, Seller faces enormous losses.  Seller consults Lawyer, who advises Seller that Seller is bound by the contract but that, in this circumstance, it will be cheaper for Seller to pay contract damages than to fulfill the contract.  Seller breaches the contract.  Is Lawyer liable for damages to Buyer?  Is Lawyer subject to professional discipline?

· Lawyer has advised seller that an “economic breach” would be in seller’s best interests, and seller acted on that advice. Provided in the applicable jurisdiction economic breach does not constitute criminal/fraudulent activity in the meaning of MR 1.2(d), lawyer should not be subject to professional discipline. Lawyer is just advising client on the legal consequences of a proposed course of conduct, in essence “If you breach the K, you will owe K damages and owing K damages is cheaper than fulfilling the K.”

· Lawyer should not be liable to Buyer for damages because there is no privity between lawyer and buyer. Lawyer’s advice was furnished to seller for seller’s use and benefit, this is not a MR 2.3 situation where lawyer’s advice is like a comfort letter, rendered for the client but clearly for the use/benefit of some third party.

· Lawyer’s blanket statement that “it will be cheaper for seller to pay contract damages than to fulfill the contract” is questionable though. In the interest of fully informing Seller, lawyer should qualify that advice with the caveat that Buyer may take umbrage at the breach and file suit rather than settle for contract damages. The resulting litigation and/or damages might end up costing more than the contract damages.

7. Client owns a substantial parcel of land in a rural area.  There is a longstanding dispute with neighbor, the farmer whose land abuts Clients land, concerning the ownership of a tract of woodland along the border.  Lawyer, after fully researching the respective claims, advises Client that he has a plausible claim to the tract but that he is uncertain how the ownership question would be resolved by a court.  In fact, Lawyer opines, neighbor would likely prevail.  Client asks Lawyer to argue for his ownership of the tract in negotiations with neighbor and neighbors lawyer and, if necessary, advance Clients position in litigation.  After Client loses in court, Neighbor seeks to recover the expenses of the proceeding and other damages from Lawyer.  Is Lawyer liable to Neighbor?  What if the lawyer advises Client that he may cut down timber on the disputed land?

· In seeking damages from Lawyer, Neighbor’s premise is essentially that the claim was not meritorious and should not have been brought. If Neighbor is premising this on Lawyer’s belief that Client’s position would not ultimately prevail, this is wrong: MR 3.1, comment [2] says that an action brought is not frivolous even though the lawyer believes that the client’s position ultimately will not prevail.

· Friedman v Dozorc illustrates how difficult it is for a prevailing party in a suit to turn around and file suit on the attorney(s) who brought the original action. 

· A negligence claim will probably fail for lack of duty to an adverse party in litigation.

· Abuse of process: neighbor will have to show an ulterior purpose and a willful irregular act, neither of which appear evident here: Client’s claim was premised on a good faith argument.

· Malicious prosecution: again, no evidence, this seems only to have been about ownership of the land.

· If lawyer advises Client that he may cut down timber on the disputed land, while lawyer may be liable to client for malpractice in telling client to go ahead without resolving the ownership issue first, liability to neighbor as a third party is less apparent. The traditional rule is that absent fraud, collusion or privity of contract and attorney is not liable to a third party for professional malpractice, though many jurisdictions have waived the privity requirement.

· Cutting the timber is not something that can be undone; in a jurisdiction that does waive the privity requirement, lawyer telling client to take such irreversible action without first resolving the land ownership issue does make for a pretty good prima facie professional malpractice case.

8. Lawyer is outside counsel to a company that manufactures truck bodies.  The company’s truck body design does not include a bumper or bar that would prevent cars from going under the rear of the truck body.  The bumper or bar would cost about $400 per truck body but would prevent hundreds of fatalities each year.  A California trial court has already upheld a jury verdict imposing liability on the grounds that the preventive device’s absence constitutes a design defect.  The company anticipates further litigation of the matter and expects to lose some of the cases, but believes the cost of vigorous defense and some losses will be lower than the cost of including the preventive device, which is not currently required by federal vehicle safety regulations.  Lawyer reviews the situation with company officials and agrees to defend it in lawsuits as they arise.  Has Lawyer violated MR 1.2(d)?  Do the survivors of a deceased driver or passenger have a civil claim for damages against Lawyer?  In calculating that fighting costs less than switching, what might the company be overlooking?

· In doing it’s math when comparing changing their product design to losing some lawsuits, company is overlooking punitives. If a jury is willing to give Dr. Gore several million dollars because BMW neglected to tell him that his car had been repainted (BMW v Gore), large companies would do well to be on the watch for punitive damages, particularly in Pinto-esque “what’s-a-human-life-worth” calculations such as this. Juries don’t like hearing that auto manufacturers would sooner have a few people die because its cheaper than modifying their vehicles.

· Company is also ignoring an externality: damage to goodwill/reputation. They probably don’t want to be known as the company who would sooner have customers die than change their product.

· MR 1.2(d) violation: because we are told that federal safety regulations do not require the bumper guard, lawyer is not knowingly counseling or assisting company to engage in criminal or fraudulent conduct. No MR 1.2(d) violation.

· In pursuing a civil damages claim against lawyers, surviving relatives are unlikely to prevail because (1) there is no privity between them and lawyer and (2) lawyer does not owe these non-clients a duty of care. Further, it was company that made the decision not to change their product but to litigate out subsequent claims, lawyer has simply agreed to represent company should such claims arise.

9. Lawyer represents a tampon manufacturer in a toxic shock syndrome case.  During the course of litigation brought by a woman who was severely harmed by an infection caused by the tampon, Lawyer engages in the following conduct: (1) at pretrial depositions Lawyer questions the woman at great length and in great detail about her sexual behavior before and during marriage; (2) at trial, Lawyer seeks to cross-examine the woman about the same matters, and, after the trial judge rules that the identity of sexual partners is irrelevant, Lawyer loudly and falsely says, within the hearing of the jury, “But, your honor, this woman has been sleeping around with scores of men”; and (3) during closing argument, Lawyer refers to the promiscuity and bad moral character of the woman.  The woman’s husband was present at the trial, and Lawyer’s statements have destroyed the marriage.  Is Lawyer liable to the woman for malicious conduct?  Is Lawyer professionally obligated to ask such questions?  See MR 1.2(a).  Is Lawyer obligated not to do any of those things?  See MR 3.4(e).

· Out of the gate we have a MR 4.1 violation b/c lawyer in loudly and falsely saying that the woman has been sleeping around is making a false statement of material fact to a third person.

· We also have a MR 3.3(a)(1) problem, in that lawyer has made a false statement of fact to a tribunal. And lawyer has violated MR 3.3(a)(3) by offering evidence that the lawyer knows to be false.

· There is nothing in MR 1.2(a) suggesting that a lawyer is professionally obligated to pursue a defense that, even to an objective observer, is morally questionable.

· MR 1.2(a) does say that “A lawyer may take such action on behalf of the client as is impliedly authorized to carry out the representation.” – while one could fairly say that the lawyer is impliedly authorized to ask about sexual behavior in depositions in that it is “reasonably calculated to lead to admissible evidence”, the language is permissive (uses “may”) not mandatory (“shall”).

· Would/should/could: lawyer should confer with his client before pursuing this line of defense…sometimes clients like a bulldog and that’s what they want, but at the same time the public often come to see a lawyer and their client as one and the same – lawyer’s litigation conduct might do client company long-term harm.

· MR 3.4(e) in essence uses mandatory language (“shall not”) to inform us that a lawyer can’t in trial allude to material the lawyer doesn’t reasonably believe is relevant. Given that the judge has already ruled the identity of sexual partners irrelevant but lawyer loudly commented upon same in front of the jury, lawyer can hardly be said to have “reasonably believed” it was relevant, having already been told it wasn’t.

· As for lawyer’s liability to the woman for malicious conduct, not only is a lawyer totally immune from defamation suits for things said in the litigation context, but there is also no duty of care owed woman as a non-client.
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