TEXAS HOMESTEAD LAW
INTRODUCTION:
1. Generally, homestead law can be considered a right against creditor claims
a. Creditor may obtain a judgment against a debtor, file an abstract of judgment in the county court, and that abstract acts as a lien placed on the defendant's non-exempt property
b. Homestead laws provide that certain property is exempt from forced sale

2. Overarching purpose of homestead law is to increase the likelihood that people have a place to live
3. Consensual Lien Exceptions: Tex. Const. art. XVI, §50:

a. Purchase money loans

b. Home improvement

c. Home equity

d. Reverse mortgages

4. Two Different Rights Created by Homestead Law:

a. Survivor's right to remain in the homestead for the rest of his/her life after the spouse dies, as long as survivor doesn't abandon the homestead (may be waived)
b. Barrier against creditors' claims (may NOT be waived)
5. Bankruptcy and the Homestead
a. Generally, a debtor may choose between federal or state exemptions
b. Texas exemption laws are strong, so federal law limits the applicability of these exemption laws:

i. Cannot elect Texas exemptions unless a resident for 730 days prior to filing

ii. For homestead exemption, must've had homestead for 1215 days; otherwise, the $125,000 limit applies

6. Homestead Creation & Limits to Homestead
a. Homestead rights are created when:

i. A person intends that a place will be a home for an indefinite period; AND

ii. That person takes an affirmative act consistent with that intention

b. Generally, only one homestead is permitted at any one time

c. Designations for property tax purposes is only evidence of a legal homestead

7. Liens that are not made in accordance with Tex. Const. art. XVI, §50 are invalid, even if the homeowner acknowledges owing the debt and consensually giving the lien. 
8. Homestead are based on size, not value:

a. Maximum urban homestead = 10 acres

b. Maximum rural homestead = 100 acres for single individuals; 200 acres for families
9. Important Dates:

a. 1973:  Homestead extended to single adults

b. 1983:  Urban defined in size, rather than value (1 acre)

c. 1998:  Home Equity & Reverse Mortgages approved

d. 1999:  Maximum urban homestead increased to 10 acres

TERRITORIAL LIMITS:

1. In re Peters (Debtor in bankruptcy tries to claim property in Brazil as homestead): Homestead rights only extend to real property located within the state.

PROPERTY MUST BE REALTY:

1. Timeshare is NOT realty

2. Mobile home can be realty if permanently affixed as a fixture to the land
3. Houseboat is NOT realty

LIMITS TO URBAN HOMESTEAD CLAIMS:

1. In re Nerios (H&W are separated and live in two adjacent homes; claim homestead on both)

a. May only have one homestead at a time

b. Not intended to include two separate residences on two lots

c. HOWEVER, two residences on one lot might be okay

JUDICIALLY-ORDERED SALE OF THE HOMESTEAD AT DIVORCE; EXCESS ACREAGE:

1. Mallou v. Payne & Vendig (at a time where homestead was 1 acre, 1.33-acre property was sold)

a. Family court generally may divide property at divorce in a manner that the court deems just and right, having due regard for the rights of each party and any children in the marriage

b. Court erred by simply pro-rating, by square foot price, the amount of the homestead after the sale

c. Should've recognized that the 1-acre on which the house sat was worth more than the remainder

d. Homeowner has a right to choose what part of the property is exempt

e. Court does NOT have the power to pay unsecured creditors with exempt proceeds

LIENS THAT ATTACHED BEFORE DESIGNATION:

1. Inwood North Homeowners' Assn. v. Harris (HOA fee lien vs. homestead rights - priority)

a. Homeowners' association can foreclose on homestead property
b. Homestead rights may NOT avoid or destroy prior rights

c. Texas Supreme Court: HOA lien runs with the land, and the purchaser of the home takes it subject to the HOA lien

d. Homestead protection does NOT exist for liens that attached before the homestead designation, even if those liens are not listed in Texas Const. art. XVI, §50 as permissible liens.
e. If a HOA amends deed restrictions after homestead designation, foreclosure is not available for those provisions

RETROACTIVITY QUESTIONS:

1. General Texas law is that changes to the homestead definitions are NOT retroactive, unless expressly granted, either by:
a. Constitutional amendment, OR

b. Statute

2. Prior valid liens are not generally affected by future homestead law changes
3. Dallas Power & Light Co. v. Loomis (lien attached after law changed to allow $10,000 urban homestead)

a. Homestead designation was made before change - at the time it was over the limit

b. Law changed to allow higher urban limit

c. Creditor's lien attached after law changed

d. The 1970 constitutional amendment changing urban limits from $5,000 to $10,000 is retroactive with respect to judgment liens attaching after its effective date because of the at the time of designation language

4. In re Jay (2000 definitional change in urban homestead)

a. The Jan. 1, 2000 definitional change (to a 10-acre urban homestead) was NOT retroactive

b. Because lien attached in 1999, the old rule still applied and the lien was invalid

5. In re Barnhart
a. Retroactivity of changes in the homestead law do NOT violate the US Constitution's Contracts Clause (allegedly by removing a remedy for rights vested before the law change) because the state has a public policy interest in changing the law

SINGLE ADULTS:

1. What is a family?

a. Before 1974, Texas homestead laws only protected a "family"

b. This difference no longer matters

c. Renaldo v. Bank of San Antonio (Divorced man says he is a "family" because his son frequently visits and stays with him)

i. Family unit may include a divorced person and a dependent child
2. Spouses Who Live Separately
a. Tremaine v. Showalter (man wasn't single or a family)

i. Man was still married (not single), and wife still held the family homestead; therefore, he could not have a second homestead (see In re Nerios)

3. The Effects on Homestead when Single Adults Marry
a. Examples:

i. Man & Woman are dating; M lives in Austin; W lives in Houston - 2 homesteads

ii. Man & Woman are dating; W moves into M's home) - still two homesteads, unless W moved without an intention to return

iii. Man & Woman get married - can only have one homestead

b. Hillock Homes v. Claflin: When you get married, old homesteads are extinguished, and a new homestead must be established
INTERSPOUSAL TRANSFERS AT DIVORCE:

1. One spouse may get a lien on the entire homestead if there's an owelty of partition - when one spouse buys out the other spouse's interest in a community property homestead, any purchase money loan fronted by the selling spouse may be secured by a lien on the whole homestead

2. Ealy v. Ealy (H got home; W awarded $25,000 in lieu of her interest in the home; no settlement agreement)

a. Where no settlement agreement was entered into, H may have been held in contempt of court for not making payments to wife, but no forced sale of homestead was allowed

b. Court-ordered decree; court elected not to charge land with lien

3. McGoodwin v. McGoodwin (H bought out W's ½ interest; conveyed remainder to his son & retained life estate)

a. When a settlement agreement provides for payment for a spouse's interest in a home, a purchase money lien is created by implication, but only for that portion previously owned by the selling spouse
4. Cole v. Cole (H ordered to execute a note to effect an equitable division of community property; just generally)
a. Constitution does NOT permit a lien on homestead to secure a note to effect an equitable division of the community estate generally

THE EFFECT OF DIVORCE:

1. Homestead After Divorce
a. Laster v. First Huntsville Properties (H had 26% undivided interest, but no possession rights)

i. A nonpossessory, future interest is NOT protected by the established homestead rights of one who is presently in possession

ii. Homestead protection can arise only in the person or family who has a present possessory interest
iii. Holder of a vested future interest may mortgage that interest

2. Homestead After Divorce & Remarriage
a. Divorced and remarried persons cannot claim homestead rights apart from their "new families" - they lose their old homestead

b. Surviving spouse is entitled to presumption of continued homestead
c. Divorced spouse must prove that the homestead is the homestead of the new family

d. Wife cannot have one homestead and husband have another

e. Essential question for remarried person: What is the homestead of the "new family"?

DESIGNATING A HOMESTEAD:

1. Homestead status is created by:

a. An intention (vague intentions are NOT enough) to use property indefinitely for an appropriate homestead use, coupled by an
b. Overt act evidencing this intention

i. May include construction plans (Cheswick v. Freeman)

ii. EXCEPT: physical inabilities or some other extenuating circumstances preventing the move for a temporary time

2. If a person has an existing homestead, it must be abandoned before designating a new one

ABANDONMENT:

1. In re Hunt (Couple moved/was moving, but never actually moved until after BR petition filed)

a. Good faith intention to occupy premises alone is NOT enough to establish homestead

b. One asserting abandonment has burden of proof

c. Abandonment: Requires:

i. Discontinuance of use, AND

ii. An intention to not use the property again as a home

2. Cannot be accomplished by intent alone - must move AND abandon
3. At a minimum , everyone must leave and then must have intent NOT to return as homestead

4. Temporary renting/absence is okay - does NOT change its homestead status if the claimant has not acquired another homestead
5. Homestead may be established on leaseholds

JUDGMENT LIENS:

1. Transferring Property Free of the Lien
a. A judgment lien never attaches to a homestead owned by the defendant, as long as it has always been a homestead after the judgment was properly abstracted
b. HOWEVER, if the defendant later abandons the homestead while remaining the owner, the lien could attach

c. Practically, it may be difficult to sell a house, even if the lien couldn't attach, because the title company may get nervous

d. Tex. Prop. Code §52.001: the filing of an abstract of judgment constitutes a lien on and attaches to any nonexempt real property

e. Tex. Prop. Code §52.0012 (applies to all judgments after Sept. 2007): debtor may file an affidavit in the real property records that serves as a release of the judgment lien (must also notify creditor); HOWEVER, creditor may file a contesting affidavit

2. When the Lien Attaches
a. A judgment lien becomes immediately effective after judgment, even if appealed, unless a supersedeas bond is filed

3. Judgment Liens and Nonexempt Property
a. A properly abstracted judgment lien may attach at any time:

i. Defendant subsequently obtains nonexempt property, OR

ii. at any time exempt property becomes nonexempt

SALES PROCEEDS EXEMPT FOR SIX MONTHS:

1. Meaning of "six months": Homeowner has six months from the date of the receipt of the cash
2. Application to Bankruptcy Proceedings

a. In re England (debtor tries to exempt the proceeds from his sale for 6 months AND his new home)

i. The 6-month window is a maximum window
ii. The focus in bankruptcy is on the date of filing

iii. No exemption for proceeds after a new homestead is designated

PRETENDED SALE:

1. Method of creditors getting around general rule that waivers of homestead are unenforceable

2. Lenders get around homestead protection by getting individuals to transfer property to a business

3. Tex. Const. art. XVI, §50(c) bars pretended sales of homes

4. To determine whether a transaction is a pretended sale, the analysis is whether the parties treated it as an arm's length transaction:

a. Who was the named insured?

b. Was a lease in place? Was rent paid?

c. Who paid the taxes?

5. NOT worried about whether it was done to circumvent homestead

6. If a pretended sale is found, then the property is treated as being owned by the individual and not the business

7. Equitable Subordination Issues
a. HOWEVER, because of equitable subordination to the rights of the prior purchase money lender, a lender may still be partially secured

b. For equitable subordination, the secured portion of a refinance is limited to the principal amount of the original loan (§50(e))

WAIVER OF HOMESTEAD AND ESTOPPEL:

1. A waiver of a homestead rights in NOT enforceable

2. Estoppel and Home Improvement Transactions:

a. Where borrower warrants in an affidavit that labor & materials were not supplied before a mortgage, the borrower is estopped from challenging the validity of the vendor's lien

b. Estoppel may be applied where claimant could've had more than one homestead, and it was unclear, after reasonable investigation, which was the homestead
PREEMPTION:

1. Texas homestead protection CAN be preempted by federal law

2. Federal government generally CAN force a sale of homestead to collect a claim against a homeowner for unpaid federal income taxes or other government debt

3. Harris v. US (Only H owes income taxes; H&W own homestead)

a. The IRS claim may be enforced only against the interest of the spouse who owed the taxes, not the interest of the other spouse

b. Court must value both interests

4. Benchmark Bank v. Crowder (same as above, except third party lender paid off taxes)

a. Third party lender is subrogated to the rights of the IRS and has a lien enforceable against the homestead

ACTION BY ONE SPOUSE:

1. Selling or Encumbering the Homestead
a. Joint Management Requirement:  The following require the consent of BOTH spouses (Tex. Fam. Code §5.001):

i. Sale

ii. Encumbrance

b. Cadle Co. v. Ortiz (wife doesn't list husband on improvement contract; only one spouse signs)

i. Affirmative Misrepresentation Exception: Exception to the mutual consent requirement where the person affirmatively misrepresents himself/herself as single when they're actually married
ii. In this case, wife simply failed to include husband; didn't affirmatively misrepresent anything

iii. If you represent the lender:

1. Get the person to sign an affidavit saying that they're not married, AND

2. Check marriage license records at the county

c. Purchase Money Lien Exception:  One spouse may create a purchase money lien
2. Abandonment by One Spouse
a. Rimmer v. McKinney (H leaves home; creditor tries to get his portion of the homestead, arguing he "abandoned" it)

i. Once a homestead is established, it continues as such when there has been a divorce and constituent members of the family, including the minor children, continue to occupy property

ii. Abandonment by one spouse does NOT end homestead protection for the family

HOMESTEAD USE OF PART OF A STRUCTURE:

1. Tyler v. Thomas (Building with 4 apartments; wife's separate property and she dies)

a. Homestead use on a part of a structure protects the whole structure

b. Because it was a four-plex, there is no separate ownership of the different units

c. Surviving spouse homestead right in the property does not depend on whether there was a will or community/separate - H gets to stay in the unit that he and his wife lived in

d. Who Gets the Rent?  Daughter owns in fee, but H gets the rent
e. Typically, permanent rental abandons the homestead, BUT when you maintain homestead use for part of the property, permanent rental of another part doesn't abandon the homestead rights of the whole structure

2. If any part of a structure is used for residential purposes, the whole structure is protected

a. May include storage, gardens, and play areas

FRAUDULENTLY ATTEMPTING TO CONVERT NONEXEMPT PROPERTY INTO HOMESTEAD:

1. In re Sissom (sells nonexempt stock and uses proceeds to buy his homestead)

a. Traditionally, it was okay to sell nonexempt property and pay down homestead

b. HOWEVER, now BR Code §522(o) curtails this

c. To prevail under §522(o), the moving party must show:

i. The debtor disposed of property within 10 years preceding the bankruptcy filing (10-year look-back);

ii. Property that the debtor disposed was nonexempt;

iii. Some of the proceeds from the sale were used towards the homestead; AND

iv. Transfer was made with the intent to hinder, delay, or defraud creditors
d. Badges of Fraud to Determine Intent:

i. Transfer or obligation was to an insider
ii. Debtor retained possession or control of the property after the transfer

iii. Transfer or obligation was concealed

iv. Before the transfer was made or obligation incurred, the debtor had been sued or threatened with suit

v. The transfer was of substantially all of the debtor's assets

vi. Debtor absconded - avoided service of process and/or concealed himself

vii. Debtor removed or concealed assets

viii. Value of the consideration received by the debtor was not reasonably equivalent to the value of the asset transferred or the amount of the obligation incurred

ix. Debtor was insolvent or became insolvent shortly after transfer was made

x. Transfer occurred shortly before or after a substantial debt was incurred

FRAUDULENT CONVEYANCES:

1. Efird v. Efird (H sells separate property to children for $1 the day before his marriage; Reserved a life estate for H; Doesn't tell W)
a. Transfer day before marriage constituted constructive fraud (no bad intent)

b. Could've been done permissibly with a premarital agreement

c. If a spouse conveys away SP property for the purpose of depriving the intended spouse of the legal rights and benefits arising from such marriage, equity will avoid such conveyance or compel the person taking it to hold the property in trust for or subject to the rights of the defrauded H or W
d. Cannot unilaterally eliminate surviving spouse's homestead rights

ILLEGALLY-OBTAINED FUNDS INVESTED IN A HOMESTEAD:

1. A constructive trust imposed upon illegally obtained funds does NOT attach to a previously existing homestead

2. HOWEVER, if a homestead is established after the embezzlement, the constructive trust will attach

FORFEITURE FOR CRIMINAL ACTIVITIES:

1. Homestead does NOT prevent a forfeiture for criminal activity

2. Such a forfeiture is not a "seizure or forced sale for the payment of owner's debt or the claims of creditors"

THE BUSINESS HOMESTEAD:

1. Changes in homestead law in 2000 restrict the business homestead to land that is contiguous to the home; also requires that a residential homestead exist

2. Appropriate Business Homestead Uses:

a. Mays v. Mays (W wants to protect all adjacent tenant houses as business homestead)

i. To have a business homestead, you must:

1. Have a calling or business to which the property is adapted and is reasonably necessary; AND

2. Use that property as a place to exercise that calling or business.

ii. Rental houses were not considered as "conducting a calling or business"

b. Majeski v. Estate of Majeski (couple lived in bar & pool hall with yard in back and a parking lot)

i. A "calling" embraces all such employments as by course of study or apprenticeship in any of the learned professions, liberal arts, or mechanical occupations, a person has acquired a skill or ability to follow, and which has become practically a matter of skill

ii. Court held that the homestead was NOT limited to the fenced-in area

3. Additional Requirements for Business Homesteads

a. Property must be "essential and necessary" to conduct the business covered

b. If it's not necessary, but instead is merely convenient, it's not enough

4. Abandoning a Business Homestead

a. Business homestead can be abandoned if the claimant permanently ceases business
b. Business homestead can exist if the property is leased to a wholly-owned corporation that the owner of the land owns and operates

c. HOWEVER, if the property is conveyed (other than in a pretended sale) to such a corporation, homestead is lost

RURAL HOMESTEAD:

1. To establish a rural homestead, all that must be shown is that the claimant lives there - no economic use is required
2. As to parcels contiguous to the rural residence, any business use can satisfy for rural homestead protection, however, all one must show is that they’re living there
3. When Rural Land Becomes Urban
a. Lauchheimer & Sons v. Saunders (town grew and encompassed part of 100-acre site over time)(OLD LAW)
i. Traditional test - now controlled by statute

ii. The mere fact that the corporate lines of a city extend to embrace the homestead or a portion of it will NOT destroy the character of a rural homestead, nor impair homestead rights
iii. HOWEVER, if the town actually builds and extends, the homestead would be changed by the changed conditions without regard to the question of incorporation
iv. Whether a home is rural or urban depends upon the conditions and circumstances which surround it at the time the adverse right is asserted
b. Tex. Prop. Code §41.002:  Statute now controls:
i. Statutory test for urban HS depends on time of designation:
1. Must be located within the municipality or its extraterritorial limits; AND

2. Must be served by police, fire, and at least three of the following provided under a contract with municipality:

a. Electricity

b. Natural Gas

c. Storm Sewer

d. Sanitary Sewer

e. Water

ii. This homestead definition applies to all homesteads, whenever created - seems to overrule Saunders
4. Rural Residential Homestead and Urban Business Homestead
a. One cannot protect urban property while permanently residing in a rural area

b. One cannot protect an urban business without a contiguous urban residential homestead

5. Noncontiguous Parcels
a. For noncontiguous property to be protected by a rural homestead, it must be used for home purposes - including support of the family
i. Economic uses are generally okay to be considered "support of the family", including:

1. Cutting wood

2. Fishing

3. Farming

ii. Use does NOT have to consistently create a profit

iii. However, purely aesthetic uses, such as bird watching, picnicking, taking walks may not be sufficient to be considered "support of the family"

iv. Renting of noncontiguous parcels is not support of the family, unless disabled

v. Permanent sharecropping of a noncontiguous parcel does NOT constitute a proper homestead use

1. May be different if it was temporary only

2. May also be different if owner is disabled

6. Abandoning a Rural Homestead
a. Successful development of a rural homestead forfeits the rural homestead
b. Permanent rental of the rural homestead also forfeits protection

c. Absent abandonment, the severance of a tract of land from the rural homestead is permissible only when there is no evidence that the severed portion is used for homestead purposes

d. To abandon, the owner must show a present, definite, and permanent intent to cease the use of the property for homestead purposes

7. Necessity of a Residence
a. Must reside on the property to claim homestead protection; must have a house on the property for a valid homestead
i. Intent to build is insufficient without overt acts providing evidence towards homestead
SURVIVOR'S LIFE ESTATE:

1. Introduction
a. When a spouse dies, the surviving spouse has a right to remain in the homestead property for the remainder of his/her life, so long as it's not abandoned

i. If the property is more than the statutory maximum acreage, the surviving spouse has the right to designate to which part of the property the surviving spouse rights attach

ii. The surviving spouse gets the interest in the homestead which was owned by the decedent spouse (0%, 50%, or 100%)

b. Thomas v. Tyler (H&W has homestead; W left and died; H stayed; heirs claimed that H beat W and drove her away)

i. A spouse who leaves without an intention to return before the other spouse dies abandons the surviving spouse protection; conversely, a spouse that stays does not
ii. You don't lose homestead status just for being a bad guy

2. Remarriage of the Survivor
a. Rancho Oil Co. v. Powell (H1 & W have homestead; H1 dies; W remarries and moves in with H2)
i. Rural homesteads can merge at the remarriage so long as the couple can establish:

1. That the old homestead is continuing to be used "to support the family" AND

2. Both homesteads are in the same rural area

ii. This is possible for rural properties because of the noncontiguous parcel possibility; not so for urban - requires contiguity

3. Rights of a Survivor's Subsequent Spouse
a. See page 23 of other notes
b. Surviving spouse takes the homestead rights as they existed the day before the death of the decedent spouse

c. The survivor and his/her spouse can continue occupying the homestead to the exclusion of all others, but upon the surviving spouse’s death, the surviving widow’s right of use and occupancy is limited to the decedent spouse’s interest in the property, and is subject to any interest inherited from the first spouse’s death from the first marriage
d. Heirs can't partition their interest when a valid life estate is encumbering the property

4. Survivor is a "Family"
a. The surviving spouse has the same homestead rights that the couple enjoyed prior to the death of the other spouse

b. The death of one spouse does not turn the surviving spouse into a single adult

c. Surviving spouse is considered a "family" for purposes of the urban homestead

5. Survivor Who Has Murdered His Spouse
a. Cannot assert survivorship right if you murdered your spouse

b. Constructive trust doesn't deprive the murdering spouse of their property right, but it prevents him from homestead status

6. Survivor's Rights Vis-a-Vis Heirs of the Decedent
a. Mineral Rights
i. Open Mine Doctrine allows surviving spouse to continue operations that were in existence at the time of the decedent's death
1. If a lease was signed before death, surviving spouse gets all income from mineral interests

2. If lease wasn't signed until after death, surviving spouse may share with the fee owner

ii. Surviving spouse can designate whichever 200 acres that it wants to, so long as they're being used for homestead purposes, in order to take advantage of open mine doctrine

b. Repairs, Improvements, and Rental Income
i. Surviving spouse gets a life estate in the decedent's property, along with all income that is derived from transactions existing at the time of death

ii. HOWEVER, surviving spouse must also pay all necessary expenses (taxes, etc.) and make reasonable repairs

iii. No reimbursement for payment of these expenses, except where the benefit runs to the heirs - such as payment of a purchase money mortgage; in that case, the life tenant may have a reimbursement for the principal paid down
iv. Heirs don't have to pay for permanent improvements unless consent is obtained beforehand

7. Survivor Takes Homestead Free of Decedent's Debts
a. The homestead passes free of the decedent's debts (other than purchase money, taxes, and improvements) if the decedent is survived by:

i. An unmarried child living with the decedent;

ii. A minor child NOT in his household; OR

iii. A surviving spouse

b. There is no homestead surviving occupancy right for an unmarried non-minor child

c. There is only a surviving possessory/occupancy right for:

i. Surviving spouse, OR

ii. Minor children living with the decedent before death

8. Waiver of Survivor's Homestead
a. Homeowners cannot waiver the creditor's rights aspect of homestead protection

b. HOWEVER, one may waive a survivor's homestead in a premarital agreement, as long as:

i. There was full disclosure of the extent of the spouse's property, AND

ii. The waiving spouse would not be left destitute

c. Waiver must be clear and unambiguous
9. Abandonment of Survivor's Rights
a. The difference between surviving spouse's homestead right and a true life estate is that it's possible for a survivor to abandon his rights by moving out with the intention never to return
TEXAS MARITAL PROPERTY RIGHTS

OVERVIEW OF THE COMMUNITY PROPERTY SYSTEM:

MARRIAGE AS A PARTNERSHIP:

1. Spouses are considered equal owners of community property
2. Community Property - divided in a manner deemed "just and right" by the court in a divorce decree

a. Everything that's not separate property

b. Spouses share rights in property accumulated during marriage as a result of the efforts of either

c. Income generated during marriage is community property

3. Separate Property - cannot be divided by the court at divorce

a. Property accumulated by either spouse during marriage from gift or inheritance, or property accumulated before marriage or after divorce, is excluded from the marital estate

b. Recovery for personal injury sustained by the spouse during marriage, except any recovery for loss of earning capacity during marriage

c. Any property that is purchased with (can be traced to) separate property remains separate property

d. Any appreciation in value of separate property remains separate property

4. Zaruba v. Zaruba (H&W get married to legitimize child, but never live together; H owns car dealership at divorce)

a. Spouses are economic partners during marriage, regardless of their living situation

b. In Texas, community property ceases to accumulate only after the time of actual divorce (decree is final), and not before

c. In California, community property ceases to accumulate upon permanent separation

d. Other states recognize that it ceases upon filing for divorce

5. Shea v. Shea (veterans benefits earned before marriage)

a. The focus is on the date the benefits were earned, regardless of when they're actually received

ALIMONY:

1. Court may award alimony temporarily while the divorce action is pending

2. However, post-divorce alimony is generally not allowed

DISSOLUTION OF THE PARTNERSHIP:

1. Marriage can be dissolved by death or divorce:

a. At death, the decedent may devise ½ of the community estate, while the surviving spouse takes the rest

i. Each spouse retains its separate property

ii. All wages earned before death by either spouse are community property

b. At divorce, the answer is not as clear:

i. Texas - community property is accumulated until divorce decree
ii. California - accumulation stops at permanent separation

iii. Other states - accumulation stops at filing for divorce

COMMON LAW MARRIAGE & PUTATIVE MARRIAGE:

CEREMONIAL MARRIAGE:

1. A ceremonial marriage is one whereby 2 adults, after they obtain a marriage license, participate in a marriage ceremony conducted by a person authorized by the statute to conduct such a ceremony
2. Chapter 2 of Texas Family Code
COMMON LAW MARRIAGE:

1. Elements of a Common Law Marriage in Texas:
a. An agreement presently to be husband and wife;

i. Can be established by circumstantial evidence

b. Living together as husband and wife IN TEXAS; AND

c. Holding each other out to the public as such IN TEXAS.
i. BOTH parties must do this; one spouse isn't sufficient

ii. Declarations of marital status in official documents, such as real estate documents, can be significant

2. Tex. Family Code §2.401: If a proceeding isn't brought within two years from the date that the parties separated and ceased to live together, it is rebuttably presumed that there was no agreement to marry (no SOL)

3. The parties must also have capacity to marry (age 18)
4. There is no certain amount of time that the couple must cohabitate - it depends on the circumstances of each case

5. The most recent marriage is presumed to be valid until one who asserts the validity of the prior marriage proves such validity (Tex. Fam. Code §1.102
6. There is no such thing as a common law divorce; once a common law marriage is established, it may only be dissolved by death or statutory divorce

THE PUTATIVE SPOUSE:

1. If one spouse is married to another at the time of a purported marriage, the marriage is void.
2. HOWEVER, a person who marries in good faith is regarded as a "putative spouse", even if one of the spouses who participated in the marriage ceremony was already married to another

a. Although the later attempted marriage is void, in Texas the person unaware of the prior marriage is generally treated as a lawful spouse as long as the person in good faith believed the marriage was valid
i. Must have BOTH a reasonable, objective belief that your marriage was valid AND a subjective belief
ii. Both spouses may be putative spouses

b. Putative spouse status ends when the person becomes aware of the invalidity of the marriage - at that point they become cohabitants

3. Lazzaravich v. Lazzaravich (H&W were married; H files for divorce; divorce is finalized without either spouse knowing; later reconcile; then they fight and W files for divorce & realizes divorce was already finalized)

i. Under Texas law:

1. While married - spouses

2. Separated:  still spouses

3. Divorce finalized: divorced, putative spouses because each had a reasonable belief that they were still married

4. Reconciliation:  Became common law spouses

ii. Under California law:

1. While married: spouses

2. Separate: no longer spouses (no community property)

3. Divorce finalized: still no community property

4. Reconciliation - putative spouses

5. Separation - no longer spouses (no community property)

DISPUTES BETWEEN UNMARRIED PEOPLE:

ENGAGEMENT DISPUTES:

1. Breach of a Promise to Marry

a. Traditionally, engagement was treated as a contract to marry, where a breach gave way to damages

b. Scanlon v. Crim: Breach of a promise to marry may be possible in Texas, but it's not likely

2. Engagement Gifts
a. Texas applies the conditional gift theory for gifts given during the engagement

b. Under that theory, B must return a gift received from A where:

i. A&B are engaged to be married;

ii. In contemplation of that marriage, A makes a gift to B; and

iii. Through no fault of A, B breaks the engagement

c. Donor can only recover if donor if the donor is found to be not at fault in the breakup

DISPUTES BETWEEN COHABITANTS:

1. In General

a. Illegality Doctrine:  In the past, unmarried cohabitants were considered morally offensive and claims related to the relationship were barred for illegality (barred claims arising from the socially-offensive action)

i. Severability Doctrine Exception:  To the extent that the claim or agreement can be separated from the relationship, it may still be enforced

b. Marvin v. Marvin (couple initially agreed to live together unmarried; California case - no common law marriage; no implied contract to share)

i. Unmarried parties are treated as third parties and no "marital status" claim will be recognized - no spousal support for unmarried cohabitants
ii. HOWEVER, there may some third party claim (i.e. contract, tort, etc.) that may establish a remedy

1. Quantum meruit (probably not in Texas because it requires a writing)

2. Constructive trust
3. Partnership remedies
4. Resulting trust
iii. EXCEPT, if sex is the inseparable part of the relationship or agreement, it is still barred for illegality to the extent that it is the inseparable part
1. Promise to “bear children” – not enforceable

2. Companion, homemaker, housekeeper – may enforce
2. Implied Contract to Share
a. So long as sex is not an inseparable part of the agreement, an implied contract to share may exist

b. Alderson v. Alderson (court found implied contract existed where woman held herself out to be married, the three children took the husband's last name, the couple pooled financial resources, and purchased property together)
3. Texas Family Code §1.108: A promise or agreement made on consideration of marriage or nonmarital conjugal cohabitation is not enforceable unless in writing and signed by the party being charged (statute of frauds)

a. Contract claims only - no partnership claims

b. Has the effect of largely limiting the implied contract to share

c. Partial Performance Exception:  where one party performs their side of the agreement, the statute of frauds is not implicated
4. Cohabitant Disputes and General Contract Doctrine
a. Most states permit normal contract actions between cohabitants, but such contracts must satisfy the requirements for any other contract:

i. Cannot be too vague

ii. Must be brought within statute of limitations period
5. Relevance of Partnership Doctrine
a. Analysis is whether cohabitants are partners under the UPA definition of a partnership “an association of two or more persons to carry on as co-owners of a business for profit”
b. Courts look at intent – did the cohabitants intend to share as partners? if so, it should control the property distribution
i. Cohabitation is relevant evidence

ii. Joint acts of a financial nature are evidence (e.g. joint checking accounts, joint purchases, etc.)

c. Tex. Family Code §1.108 requires contracts between cohabitants to be signed and in writing, UNLESS (arguments against statute of frauds):

i. Partial performance can be shown

ii. Partnership purchase (§1.108 applies to contracts)

iii. Business contract (not directly related to cohabitancy) – these can be oral

6. Less Conventional Relationships
a. Texas courts have generally barred cohabitant claims between same sex couples because of the illegality doctrine
b. HOWEVER, you could get around this bar if it can be shown that the claim is not arising from the relationship, but is instead arising from the business dealings – also, business agreements don’t have to be in writing

DISPUTES AT DIVORCE REGARDING PREMARITAL EXPENDITURES:
1. Community property system doesn’t deal with premarital expenditures, so you must fall back to: (Marvin analysis)
a. Resulting trust: party who furnishes consideration for property should have equitable title

b. Constructive trust: when legal title has been obtained through fraud, misrepresentation, undue influence, etc, rendering it unconscionable for the holder of legal title to retain the interest
2. In re Marriage of Loftis (W gave H money to pay down purchase money loan before marriage)

a. No resulting trust because title transferred to H before money was lent

b. No constructive trust because no fraud, misrepresentation

DISPUTES BETWEEN PEOPLE WHO DATE, BUT DON’T COHABITATE:
1. Cochran v. Cochran (woman tries to make a Marvin claim, but never cohabitated)

a. Marvin does not extend to short-term, dating partners

b. Marvin does not require continuous cohabitation either

c. Marvin claims may apply to long-term, stable, and significant relationship arising out of cohabitation
2. Clean Hands Doctrine:  Courts decline to extend Marvin to situations in which one party knows that the other is already married (i.e. for mistresses)

TORT CLAIMS:

1. Not typically limited to stable and significant relationships

2. Stephen K v. Roni L. (man says he relied on woman’s statement that she was taking birth control; wrongful birth case)

a. No tort liability extended to consensual sex between unmarried people – no tort for wrongful birth
b. Court doesn’t want to deny child support to child

3. Kathleen K. v. Robert B. (negligent transmission of a sexual disease)

a. Stephen K does not apply where there is no child involved

b. Tort claim is allowed for a negligent transmission of disease

4. Perry v. Atkinson (man encourages woman to have abortion and promises to impregnate later; declines later)

a. No action for fraudulently promising to impregnate

b. Court can’t step in and force procreation

PENSIONS AND OTHER FRINGE BENEFITS OF EMPLOYMENT:

PENSIONS:

1. Pension rights, whether vested or unvested, are community property insofar as the rights were acquired during marriage (i.e. whether the rights were earned during marriage – not necessarily received)
2. Cearley makes the time rule retroactive, therefore you must look to the divorce decree:

a. If the divorce decree didn’t mention the pension benefits, the case may be reopened

b. However, if the divorce decree dealt with the pension benefits (i.e. divided them specifically or divided “all pension rights”), then the former spouses are co-owners (tenants in common) and must seek partition of the property
3. Analysis of Pension Plans:

a. Is it a defined contribution or defined benefit plan?

i. If it’s a defined contribution plan, the amount of the community claim to the pension is the value at the date of divorce less the value at the date of marriage.

b. If it’s a defined benefit plan, then is the employee still working at divorce or retired?

i. If still working, apply Berry:  Community Property Claim = (Time worked while married/Total time worked at divorce) x Hypothetical Retirement Benefit at Divorce
ii. If retired, apply Taggert:  (Time worked while married/Total pension time worked at retirement) x Retirement Benefit

iii. UNLESS:  The time rule isn’t appropriate because the amount of pension is not substantially related to the number of years of service (Poppe)

iv. Also, when the last years of service are not of value, then those years should NOT be included in the time rule calculation
c. Is the plan vested or unvested?

i. This matters if you're taking a present value - a fully vested plan is worth more than an unvested plan of the same balance because the employee could lose his rights or get fired before vesting
4. Pension Rights and the Death of a Spouse
a. Generally, if a spouse dies while married, the spouse can normally devise one-half of each item of community property; however, there may be a pension rights exception to this general rule

b. Terminable Interest Rule:  community property interest of the non-employee spouse terminates (doesn’t pass) upon his/her death

i. In Texas, this rule depends on whether the plan is public or private

1. No terminable interest rule in Texas for private plans (Allard v. French)

2. Terminable interest rule applies for public plans

3. Tex. Gov’t Code §804.101 adopts a terminable interest rule for government plans

c. Joint and Survivor Option: married couple must take this option unless the non-employee consents to a single-life pension annuity
THE COMMUNITY INTEREST IN OTHER FRINGE BENEFITS:

1. Severance Pay
a. Key determination is what does the benefit replace?

b. Wright v. Wright (employee gets severance immediately after separation)

i. Where severance pay compensates an employee for post-divorce wages, such pay is separate property

c. In re Marriage of DeShurley (employee on strike gets severance equal to $4,000 x years worked)

i. Separate property because there was no absolute right to receive that money – had not earned absolute right

d. Deferred compensation for past service – community

e. Present compensation for lost earnings – separate

2. Disability
a. Tex. Family Code §3.008:  If a person becomes disabled, any disability insurance proceeds are community property to the extent it is intended to replace earnings lost while disabled person is married; to the extent intended to replace lost earnings while not married, the recovery is separate property

b. There is an argument that disability benefits paid, even after divorce, are community property to the extent that the premiums were paid with community funds

3. Stock Options
a. Focus should be on what the bonus is intended to compensate

b. Usually intended to keep the employee working at the company

c. Options that are (California rule):

i. Granted & exerciseable before separation – community

ii. Granted before separation, but not exerciseable – part community property

iii. Post-separation options – separate property

d. Tex. Family Code §3.007 – Texas now applies a pro-rata allocation approach based on time – can be community property even though not exerciseable

i. Generally considered benefitted from time of grant to time of exercise for his services

GOODWILL AND PROFESSIONAL DEGREES:

GOODWILL:

1. Nail v. Nail (Doctor licensed to practice medicine & wife wants goodwill)
a. Personal goodwill cannot be shared
b. Goodwill is not divisible “property” when it’s dependent solely on the professional skill or expertise – when it attaches to the individual and not the business

c. Extends to all professions (Rathmell v. Morrison)

d. The goodwill here is basically “future earnings”, which is why this wasn’t overruled by Cearly/Taggert, which said that contingent interests were okay for community division

2. Geesbreght v. Geesbreght (two doctors had hospital services business with long-term contracts)

a. Commercial goodwill may be shared
b. The corporation and its contracts were transferable and didn’t solely rely on one person

3. Hirsch: No divisible goodwill in a one-person professional corporation
4. Finn v. Finn (H was a partner in a large law firm; wife had law degree, but stayed home with kids)

a. Two-Pronged Test for Analyzing Goodwill:

i. Does the goodwill exist independently of the personal ability of the professional spouse?

ii. If so, does that goodwill have a commercial value that may be shared, other than by continuing to work?

b. Depends on partnership agreement

c. Community estate can’t be larger than that available/realizeable by professional, other than by continuing to work

d. Lawyer argues that the only way for him to realize the commercial value is to continue to work after divorce; had, in his partnership agreement, that he had to be bought out upon quitting for book value (no goodwill)

PROFESSIONAL EDUCATION:

1. An educational/professional degree is not “property” and is not divisible in divorce

2. HOWEVER, there could be a reimbursement claim IF:

a. Community property was used to pay off his school loan from before marriage

b. Used separate property to pay off community property

3. Texas does NOT allow reimbursement here because degree is not “property”

4. HOWEVER, the court may use the future earning capacity created by the degree to balance a fair division of property

PRESUMPTIONS, TRACING, AND COMMINGLING:

PRESUMPTIONS:

1. The General Community Presumption
a. Tex. Family Code §3.003: Presumption of Community:

i. Property possessed by either spouse during or on dissolution of marriage is presumed to be community property
ii. Clear and convincing evidence is required to establish separate property

b. Rebut the presumption by showing:

i. Acquired before marriage

ii. Acquired after marriage by gift or inheritance

1. Impossible to make a gift to the community in Texas – instead, it’s a gift to each spouse (e.g. wedding gifts are gifts of 50% separate property each)
iii. Acquired from a separate property source by tracing – property acquired in an exchange partakes the nature of the property given in exchange

2. Rebutting the Community Presumption by Tracing
a. Property transferred by contract at death is community property of the donee
i. Conversely, property transferred by will at death is separate property of the donee

ii. Where a son tried to establish the existence of an oral contract to transfer his father’s property at death by the testimony of his wife, his wife was barred from testifying as a party in interest because such property would be community property (Andrews v. Andrews)
b. Holby v. Holby (employer gave wife shares of stock for Christmas)
i. A "gift" from an employer is considered as being in exchange for service rendered - NOT a gift

3. Spousal Gift Presumption
a. The character of property is usually determined solely by tracing

b. HOWEVER, the acts of the spouses after acquisition can change the character of the property

c. Johnson v. Johnson (H buys house with separate property in the name of H&W)

i. Joint Title Presumption: that husband gifted half of the house to wife when he bought it in joint title
ii. Presumption may be rebutted, and was rebutted in this case, where wife didn't list it as an asset, wife testified that it wasn't a gift; husband alone was on the earnest money contract, didn't instruct anyone to put wife on deed

d. A deposit of separate funds into a joint bank account remains the separate property of the spouse who contributed the funds

4. Presumptions That Cannot Be Rebutted
a. Significant Recital - used to clarify the status of property as separate property

b. If the title document states that property is the separate property of one spouse, and the other spouse “participated” in the transaction, this title creates a presumption that cannot be rebutted that the property is the separate property of the record owner
c. This requires that the other spouse has seen the title designation and has not objected

d. Should instead have an express agreement signed

COMMINGLING:

1. In General

a. Commingling separate and community funds does NOT automatically change the separate funds into community

b. Only where community and separate funds are so commingled that it's not possible to trace the source of the funds will the commingling render all funds community property
c. See v. See (H commingles separate funds with community; H argues that because overall community income was less than community expenses, the rest must be separate property)

i. Court does NOT agree - party attempting to show separate property has the burden of proof

ii. Family Expense Doctrine - presumption that "family living expenses" will be deemed paid with community funds (must prove EVERY expense)

iii. Only when, through no fault of the husband, it is impossible to ascertain the balance of income and expenditures at the time property was acquired, can the total recapitulation of community expenses be used to distinguish between SP and CP AND only if you can show that community expenses exceeded community income EVERY MONTH
iv. Strict Tracing Approach - where funds are mixed and many withdrawals made, and the character of the withdrawals can't be determined, the account will be deemed community property

d. McKinley v. McKinley (withdrawals from account that are the same as recent deposits)

i. Interest earned during marriage in a separate property account is community property

ii. Identical Sum Inference - if there's a commingling deposit and a subsequent (shortly thereafter) withdrawal of an identical amount, there's an inference that it was a withdrawal of the same character

1. Even amounts not identical, but very similar, have been held to be okay

2. If a commingling deposit is made to a separate property account, and an identical withdrawal is made soon thereafter, it is presumed that both the deposit and withdrawal were community, so the original account remains unchanged as separate property

e. Community-Out-First Rule (Texas & majority approach) - for commingled accounts, any withdrawals made during marriage are deemed community property until all community deposit offsets are made (must have some community deposits)

i. Similar to lowest intermediate balance approach

ii. Assumes that all withdrawals during marriage were used to pay family expenses and were thus community withdrawals

2. Equitable Limits to Commingling
a. Duncan v. US (H couldn't prove up separate property by tracing, but it was a ridiculous case)

i. Court has discretion to equitably limit the community property presumption in cases where the evidence inferred (although not presented) is in favor of the separate character of the assets

3. Tracing Livestock and Inventory
a. When a spouse had a proprietorship business throughout marriage, courts have treated inventory in existence at dissolution as a mutation of inventory that existed at the time of marriage
b. In contrast, all livestock in existence at time of dissolution is presumptively community property unless it can be shown that livestock was born before the marriage
TORTS AND DAMAGE TO PROPERTY:

DAMAGE TO PROPERTY:

1. For insurance proceeds, the character of such proceeds is the same as the property insured (Tex. Family Code §3.008(a))

2. If community funds are used to pay premiums, there may be a community reimbursement claim

PERSONAL INJURY:

1. Jurek v. Jurek (injured after filing for divorce, but before decree)

a. Tex. Fam. Code §3.001(3): Cause of action for injury to the person of either spouse during marriage and the damages recovered therefor are separate property, except for loss of earning capacity
b. Cause of action for pain & suffering to an injured spouse is separate property
c. Any expenses incurred by the community for medical care and any loss of wages should be community, and are reimburseable

d. Character of damages depend on type of award given

2. Torts Against the Other Spouse:

a. Intentional Infliction of Emotional Distress (by spouse):

i. Defendant acted intentionally or recklessly;

ii. Conduct was extreme and outrageous (some subjective part to this element - plaintiff felt this way);

iii. Actions of the defendant caused plaintiff emotional distress;

iv. Emotional distress suffered by plaintiff was severe
b. Spouses may bring intentional infliction claim:

i. Within the divorce action, OR

ii. Separately in a separate litigation
1. If brought separately, look out for a res judicata finding for double recovery (if the divorce court took husband's actions into account when determining "fair" distribution)

c. No independent tort cause of action for fraud between spouses in divorce for damage to the community estate

i. No tort cause of action where there is no personal injury

ii. Court may, however, account for this in "just and right" division of property upon divorce

REIMBURSEMENTS AND ACQUISITIONS OVER TIME:

COMPARING THE PRO RATA APPROACH TO THE INCEPTION OF TITLE APPROACH:

1. Two Types of Life Insurance:

a. Term Life - if you die during policy term, your beneficiary gets the proceeds; otherwise, they get nothing

i. Valueless at divorce because premium payment is treated as a new policy (Barnett v. Barnett)
b. Whole Life - maintains value your entire life; when you die, proceeds go to your beneficiary

i. Do have value at divorce
2. Pro Rata Approach (California):  Separate property payments are totaled and compared to the aggregate of all payments made.  Portion of the separate property contributions would constitute the fractional interest held by separate estate; community would get the remainder
3. Inception of Title Approach (Texas):  Character of property is determined by the character of the title at the time the interest in the property is first acquired (except for pensions)

a. The policy proceeds are separate property if the policy was acquired before marriage and community property if acquired after marriage

b. If the policy is considered separate property, any payments made after marriage merely create potential reimbursement rights
4. Tex. Family Code §7.005: If you don’t change your beneficiary after divorce, it is presumed that you meant to change them and the proceeds go to the alternate beneficiary rather than former spouse
a. This can be changed by a settlement agreement where spouse agrees to keep former spouse or children as beneficiaries

b. May be preempted by ERISA

DESIGNATING A LIFE INSURANCE BENEFICIARY:

1. Texas courts treat a community property life insurance beneficiary designation as an inter-vivos gift
2. Generally, unilateral gifts of community property are okay, so long as they're reasonable
a. Analysis of Reasonableness (analyzed in order):

i. Relationship of the insured and the beneficiary (if it's improper, it doesn't matter how much the gift was)

ii. Any special circumstances
iii. Look to the reasonableness of the amount in relation to the rest of the community estate

3. Fraud on the Community Doctrine: A presumption of constructive fraud arises where one spouse disposes of the other spouse’s one-half interest in CP without the other’s knowledge or consent
4. If a gift of community property is unreasonable, and both spouses are alive and still married, the non-donor can recover the total gift for the community estate.  If the donor spouse dies, the other spouse can recover one-half of the gift as the survivor’s separate property

5. The beneficiary designation gift is only of the decedent's interest in the community property (50%); HOWEVER, if the policy was purchased before marriage, then 100% could be devised as his separate property under inception of title
INCEPTION OF TITLE AND CREDIT PURCHASES:

1. In General

a. Bell v. Bell (H&W buy a house; down payment was H's separate property; borrowed rest)

i. General Rule:  Loan proceeds are almost always considered a community contribution, UNLESS the lender agrees with the borrower that the lender will look only to the borrower's separate property to recover on default

ii. Look out for Joint Title Presumption - which would create a gift of separate property to spouse

iii. It doesn't matter whether one or both spouses receives credit

iv. Exception:  where a spouse signs an earnest money contract before marriage, but closes afterwards, the house may still be separate property

1. Equitable title passes at the point the contract is signed

2. Equitable Limits to Inception of Title
a. Andrews v. Andrews (H sneakily left W off home purchase documents and claimed it as is separate property)

i. Courts will not recognize fraudulent means of leaving one spouse out of the equation

ii. Court created a constructive trust

3. Reimbursement and Claims for Economic Contribution
a. Gross Reimbursement Claims (Before Sept. 1, 2009):
i. Reimbursement claim is a function of how many community dollars were advanced (in the aggregate) and NOT a change in value (appreciation)

ii. Reimbursement claim is allowed when community funds are used to pay a separate property debt

b. Gross Reimbursement Claims (After Sept. 1, 2009) (Tex. Family Code §3.402):

i. Reimbursement Claims Allowed For:

1. Payment of unsecured separate debt from the other spouse's separate property or community property

2. Inadequate compensation for time, toil, talent, and effort of a spouse by a business entity under the control and direction of that spouse

3. the reduction of the principal amount of a debt secured by a lien on property owned before marriage, to the extent the debt existed before marriage

a. No offset for benefit if primary or secondary residence
4. The reduction in principal amount of a debt secured by a lien on property received by gift, devise, or descent

5. The reduction of the principal amount of home equity loan for capital improvements
6. Capital improvements other than by incurring debt
ii. Benefits for the use and enjoyment of the property may be offset against a claim for reimbursement, EXCEPT that there is no offset for a primary or secondary residence owned wholly or partly by the separate estate (reasonable rental value; no time value of money adjustments)

iii. Reimbursement for improvements to a separate estate are measured by the enhancement in value to the benefited marital estate

c. Summary for Primary or Secondary Residence:

i. Old Rule: Gross Claim - Offset = Net Claim, where gross claim was all community funds paid in the aggregate
ii. New Rule: Gross Claim -> No offset!!, where gross claim is the amount of principal reduction
4. Family Living Expenses
a. Tex. Family Code §3.409: No Reimbursement For:

i. Payment of child support, alimony, or spousal maintenance

ii. Living expenses of a spouse or child

iii. Contributions of property of a nominal value

iv. Payment of  a liability of a nominal amount, OR

v. Student loan owed by a spouse

b. Hilton v. Hilton (H sells separate property stock to pay down community debt; borrows money to pay living expenses; wants reimbursement for paying down community debt)

i. W argues that it's the same as H selling stock to pay living expenses, except he chose to pay down community debt and borrow again to pay expenses

ii. Court says that he gets reimbursement because he used separate property to pay community debt
OTHER ACQUISITIONS OVER TIME:

1. In re Marriage of Garrett (attorney contingent fee isn't paid until after divorce)
a. Contingent rights may be apportioned in divorce (Cearley)

b. Texas would apply inception of title approach here to determine that it was community property (the only time the time rule is used is for pension benefits)

c. HOWEVER, husband may have reimbursement claim for work put into case after divorce

2. Garfein v. Garfein (wife-actress had contract to appear in movies after divorce)

a. Because wife had to perform after divorce, the earnings were future earnings and were separate property

b. Just because the contract was signed before divorce does NOT change the fact that she'll be paid for future services or earnings

c. May have an argument that because she wasn't good at acting, the value of her future earnings wasn't the full value of the contract - that some of the contract payments are attributed to husband's negotiations

RENTS AND PROFITS:

1. Increases in the value of separate property during marriage due to natural enhancement remain separate property
a. Increases in value - separate property

b. Distributions, dividends, rents, offspring, & earnings - community property
2. Rent - payment received for the right to use property

3. Profits
a. Under Texas law, profits generally do not include any increase in the value of SP due to natural enhancement
b. EXCEPT:  where a spouse's primary business is buying and selling the property involved, where all increase in value of the separate property is "profit" and therefore community property

4. BOTH rent and profits are considered "net" concepts - all related expenses are deducted to arrive at these figures

5. Livestock (Stringfellow v. Sorrells)

a. Change in value of separate property livestock is separate

b. HOWEVER, offspring is community

6. Lottery Winnings: viewed as income from the ticket, and are thus community property (however, you could argue that the ticket merely increased in value - or that the value existed in the case of a scratch-off)

7. Scofield v. Weiss (H gets stock dividend; gives half to W, half to kids; pays gift taxes on both gifts; after H's death, W tries to get gift taxes back on her portion because she says it was her community property portion anyway)

a. Original Stock Issue & Increased Value - Separate

b. Cash Dividends Arising from Stock - Community
c. Stock Dividends Arising from Stock - Separate (merely a change in form, not value)

d. If a spouse starts a business before marriage, and devotes all of his efforts to the business, all of the increase in value during the marriage is separate property
8. Oil & Gas: Distinction between Royalties & Delay Rentals
a. In Texas, oil & gas royalties are treated as a finite part of the realty - a sale of part of the realty and not merely income from it - and so are separate property (Comm'r v. Wilson)
i. HOWEVER, look out for royalties being held in a partnership form!!

b. Delay rentals are rents and are community property
9. Trusts
a. Income accrued in a separate property trust is separate property until distributed

i. EXCEPT: where the beneficiary has an absolute right to receive trust distributions - that right means that the beneficiary has access to the income, so it's community property

b. Distributions of income from a separate property trust are community property

10. Alsenz (H obtained patent before marriage; received royalties on that during marriage)

a. Patent royalties were income on separate property and were thus community property

b. US patent laws do NOT preempt state marital property laws

BUSINESS INTERESTS:

PARTNERSHIPS & PROPRIETORSHIPS:

1. Sole Proprietorships:  Under Texas law, all income from sole proprietorships during marriage is community property, without regard to whether they were distributed to the owner

2. Partnerships:  Under Texas marital property law, partnerships are treated as separate entities:

a. All income accrued in separate property partnerships remain separate property

b. All distributions from separate property partnerships, regardless of form, are community property

3. Marshall v. Marshall (royalties from separate property oil & gas that was held in a partnership form)

a. H tried to argue that the oil & gas royalties are separate property under Comm'r v. Wilson
b. However, court said that what he received was a distribution from a partnership, which is community property
CORPORATIONS:
1. Determining Character of a Corporation:  based upon the inception of title approach, where the character of the stock at the time of the formation governs

a. If corporation is formed before marriage - separate property

b. If corporation is formed during marriage, but solely with separate property - separate property

c. Corporation formed with mixed funds shall be separate and community to the extent of the contributions at time of formation

d. Community property presumption still applies here

2. It is the consideration given for the corporate stock which determines the corporation's character - make sure you can trace the money

3. Any later community contributions just create a reimbursement claim

4. Allen v. Allen (W had a beauty shop operated as a sole proprietorship until 8 months into marriage; then she incorporated using $1,000 of community property)

a. Because community property was used in exchange for stock, the corporation was community property

b. HOWEVER, court mentioned that the goodwill of the ongoing separate property business may have been argued as being contributed to the newly-formed corporation

5. Reimbursement Theory
a. First, determine whether the owning spouse was reasonably compensated for the time or effort contributed;

i. If reasonably compensated, then no community reimbursement claim

b. If not, community is entitled to reimbursement for the reasonable value of the time and effort either spouse contributed to the increase in value of the stock

i. Community Claim = Reasonable value of time, toil, and talent expended - Compensation Actually Paid
6. Piercing the Corporate Veil / Alter Ego
a. If a separate property corporation is deemed to be the "alter ego" of the owing spouse, then it is treated as a sole proprietorship
b. The actions of the spouse must damage the community

c. Factors to Consider:

i. Commingling personal and corporate funds

ii. Improper use of the corporation damaged the community estate beyond that which might be remedied by reimbursement
MANAGEMENT POWERS:

IN GENERAL:

1. Sole Management Property - can be sold or encumbered by one spouse acting alone

a. Separate property is the sole management property of the owner (Tex. Fam. Code §3.101)

b. Community property may be sole management OR joint management (Tex. Fam. Code §3.102)

c. Sole management community property includes the property accumulated by the spouse during marriage that he/she would've owned if single (Tex. Fam. Code §3.102(a)):
i. Personal earnings

ii. Revenue from separate property

iii. Recoveries from personal injuries

iv. Increases in, mutations of, and revenue from all property subject to the sole management, control, or disposition

2. Joint Management Property - cannot be sold or encumbered by one spouse acting alone

a. Property that is not §3.102(a) property is §3.102(b) or (c) joint management property, unless the parties agree otherwise (Tex. Fam. Code §3.102(b),(c)
b. Homestead property is ALWAYS joint management property (Tex. Fam. Code §5.001)

RELIANCE UPON TITLE:

1. Exception to Joint Management Rule (Tex. Family Code §3.104):  If one spouse has title to property, it is presumed that that spouse has unilateral authority to make decisions regarding that property, and a third party can rely on that, even if the property is joint management property, UNLESS there was a notice and the third party knew it was joint management
DUTIES OF THE MANAGER:

1. General Rule: A spouse's good faith, but unwise, investment of community funds is NOT actionable

a. Managing spouse is NOT a fiduciary - court really won't look at expenditures, so long as they're in good faith

b. Negligence or reckless is probably NOT actionable

c. May not even matter if it was made over the spouse's objection
2. Exceptions to the Rule:

a. Gifts to extramarital sexual partners

i. Including unreasonable gifts in post-separation, pre-divorce dating

b. Post-separation disappearance of assets

c. Fraud on the community

EXPENDITURE OF COMMUNITY FUNDS FOR SEPARATE DEBTS:

1. Generally, if community funds are used to pay separate debts, the community should be reimbursed, unless the community received an offsetting benefit

2. No offset for payment of child support, spousal maintenance, or student loan

GIFTS OF COMMUNITY PROPERTY:

1. Generally, unilateral gifts of community property are okay, so long as they're reasonable
a. Analysis of Reasonableness (analyzed in order):

i. Relationship of the donor/donee (if it's improper, it doesn't matter how much the gift was)

ii. Need of the donee

iii. Look to the reasonableness of the amount in relation to the rest of the community estate
2. Remedies to Non-giving Spouse for Unreasonable Gift:

a. Gift is voidable by the non-giving spouse and recoverable for the community in its entirety during the giving spouse's lifetime (may proceed after the donee, if such donee is known or money is available); OR

b.  After the death of the giving spouse, a reimbursement claim for one-half of the community can be obtained from the estate

CREDITORS' RIGHTS:

1. Management Powers Analysis:  Management rights of spouses may be altered by agreement (written, oral, implied, or otherwise), which can affect the rights of the contract creditors, so long as it's not done with the intent to defraud creditors
a. Therefore, look to Tex. Fam. Code §3.102 for the default management powers;

b. Then, look to the actions of the parties, which can alter §3.102 by agreement, so long as it's not done to defraud creditors
2. Analysis of Creditors' Rights:

a. For a contract creditor - may only attach property over which the debtor spouse has management powers

i. Exceptions:

1. Necessity
2. Limitation by agreement with creditor to only look to certain spouse's assets

3. Show that debt was a joint liability debt
b. For a tort creditor - depends upon when the liability occurred:

i. If before marriage, may only attach property over which the debtor spouse has management powers

ii. If during marriage, may attach all of debtor spouse's separate property and community property

c. There may be a reimbursement claim, unless barred by Tex. Family Code §3.409

d. Tex. Fam. Code §3.201(a): A spouse is personally liable for the acts of the other spouse ONLY if:

i. The spouse acts as an agent for the person; OR
ii. The spouse incurs a debt for necessaries

e. Whether something is a community debt has nothing to do with joint liability

i. Community debt arises from a community credit purchase of community property
3. Pope Photo Records v. Malone (W gets insurance proceeds; H dies insolvent; creditor tries to get those proceeds for H's debts by saying that H was insolvent when he made the beneficiary designation)

a. Not a fraudulent transfer because H wasn't insolvent at the time the designation was made
b. Beneficiary designation is a gift, and becomes W's separate property

4. Inwood Nat'l Bank of Dallas v. Hoppe (Divorce court orders H to pay debt; H doesn't pay)

a. Divorce has no legal effect on creditors' rights or the personal liability of each spouse

b. Only the property that the creditor could attach before the divorce can be attached after the divorce

c. HOWEVER, divorce changes community property into separate property, primarily by partition

d. Spouses may partition property at divorce, so long as it's not with the intent to defraud creditors

5. Broday v. US (IRS tries to get H's sole management property for W's unpaid taxes)

a. Where Texas creditors' rights are more restrictive than federal laws, the federal laws govern (Supremacy Clause)

b. HOWEVER, the IRS may choose to use Texas rules (Medaris)

c. The IRS could attach ½ of the property because that's all the wife owned

6. State Board of Equalization v. HY Yoo (separate property agreement made after tax issue arises)

a. Transfer was fraudulent because it was made with the intent to defraud creditors

b. HOWEVER, where an agreement is entered into before marriage or before a claim arises, it may be upheld

CONSTITUTIONAL LIMITS:

STATE CONSTITUTION:

1. The Scope of Separate Property
a. Arnold v. Leonard
i. Constitutional separate property list is exhaustive and exclusive, and the legislature cannot enlarge it or contract it by statute (must have constitutional amendment)

ii. There's an implied exclusion of all things that are not discussed in art. XVI, §15 of the Texas Constitution

iii. Therefore, any statute that's not in line with this is unconstitutional
iv. Does this mean you can't change by agreement?

b. Graham v. Franco (woman gets injured)

i. Court, without reversing Arnold, says that the claim involves the woman's body, which is her separate property

ii. Recovery for physical injury and pain & suffering is separate property

2. Property Divisible at Divorce
a. Eggemeyer v. Eggemeyer / Cameron v. Cameron
i. Courts cannot divest one spouse from his/her separate property
ii. If court divests separate property, it's automatic reversible error; must be appealed
iii. This doesn't mean that the parties can't agree to divide separate property upon divorce

iv. Texas courts may have the power to authorize a division of separate property, but only for a compelling interest
3. Discrimination Based on Sex
a. Cannot discriminate based on sex when determining appointment of conservator

4. Retroactivity of Changes in the Law
a. Generally, spouses rights are governed by the place of divorce

b. Community property AND property accumulated elsewhere that would've been community property in Texas can be divided in a Texas divorce 

c. The "taking" of property in retroactive application of the law is lawful if the change is "sufficiently necessary to the public welfare to justify the impairment” - Police Power Argument

FEDERAL CONSTITUTION:

1. Jurisdiction
a. The state where one spouse is domiciled (and meets the residency requirements) can divorce the parties, regardless of the contacts, if any, the other spouse has with the state, but no state can divide out-of-state property without personal jurisdiction over both parties

i. "Divisible Divorce":  A state may divorce the parties, but may not be able to divide the property

b. Tex. Fam. Code §6.301 - Residency Rule:  A suit for divorce may not be brought in Texas unless at the time the suit is filed:

i. One spouse has been a domiciliary of the state for the preceding six-month period; AND

ii. A resident of the county in which the suit is filed for the preceding 90-day period.

c. Custody - where the child has been for the last six months (no personal jurisdiction needed over both parties)

d. Child support - personal jurisdiction over the obligor

e. Personal Jurisdiction can arise from:

i. International Shoe minimum contacts,
1. If property is located in the forum state, then that state will almost always have sufficient contacts to exercise jurisdiction over the property
ii. Consent by the parties, OR

iii. Service of process in the state (transient jurisdiction)
f. Out of State Property Division - personal jurisdiction needed over BOTH parties

2. Property Located Outside of the State
a. Dawson Austin v. Austin (spouses living in Minnesota; H brings personal property to Texas; W didn't come)

i. H argues that because that property was brought with him to Texas, there are sufficient contacts such that Texas courts should be able to divide that property

ii. Where one spouse did not consent to the property coming to Texas - that is, where H unilaterally brought property to Texas - that was not enough of an agreement for the court to have jurisdiction over that property
iii. Personal property located in another state may be divided if the court has personal jurisdiction over both spouses

iv. Real property, however, may not get the full faith & credit, but probably will

3. Federal Preemption
a. Stems from the Supremacy Clause

b. Congress may specify that certain federal benefits may be separate property and may not be divided at divorce

c. Military Retirement Benefits
i. McCarty v. McCarty (June 1981)
1. Military retirement benefits are not divisible by state courts because it's a personal entitlement granted by federal law

2. State courts can't make an equitable division of other property to make up for the inability to divide the federal benefit property

ii. Uniform Services Former Spouse's Protection Act (USFSPA) (Feb. 1, 1983): Non-disability, disposable military retirement benefits may be divided by a state divorce court (NOT DISABILITY)

1. "Disposable" is a net concept, computed after deducting such things as retirement pay waived to receive disability benefits

2. McCarty still applies to bar state court division of disability benefits

iii. Analysis of Military Retirement Benefits:

1. Divorces final before McCarty (pre- June 1981) - benefits can be awarded to the non-military spouse

2. Divorces final between McCarty and USFSPA (June 1981 - Feb. 1, 1983) ("GAP" Divorce) - Non-military spouse gets NO benefits

3. Divorces final after USFSPA (post- Feb. 1, 1983) - disposable benefits may be awarded to the spouse, but NOT disability

iv. Voronin v. Voronin (decree signed shortly before 2/1/83; appealed after 2/1/83)

1. USFSPA applies to all cases that become final after law is effective

v. Analysis of Decrees Silent on Military Retirement:
1. If divorce final before June 25, 1981 - cannot reopen case

2. If divorce final after June 25, 1981 - could reopen property division for a partition

d. Other Federal Benefits
i. Social security disability benefits - cannot be divided

ii. Must look at statute to see if it states whether it can be divided; otherwise, McCarty may still apply in analyzing whether the benefit was intended to be a personal, separate benefit to the employee

e. ERISA Preemption
i. ERISA governs private employee pension plans
ii. It provides that ERISA plans shall be administered in accordance with the documents and instruments governing the plan - meaning that plan administrators are required by federal law to honor an employee's beneficiary designation

iii. Barnett v. Barnett (H changes his beneficiary to his estate when marriage starts getting bad; W says that's fraud on the community for giving away her half)

1. ERISA preempts any state law that "relates to" covered employee benefit plans:

a. Connection with, OR

b. Reference to such plan

2. State marital property laws are preempted by ERISA, EXCEPT for divorce decrees that are qualified domestic relations orders (QDROs) under ERISA; therefore, the fraud on the community claim, absent actual common-law fraud, is preempted by ERISA

3. HOWEVER, federal common law may effectively change a beneficiary designation by waiver
iv. Federal Common Law
1. Any waiver by a designated beneficiary  of ERISA life insurance proceeds must be:

a. Explicit

b. Voluntary; and

c. Made in good faith

DIVIDING THE COMMUNITY ESTATE AT DIVORCE:

GENERALLY:

1. Tex. Family Code §7.001:  The community estate should be divided at divorce "in a manner the court deems just and right, having due regard for the rights of each party and any children of the marriage"

FAULT:

1. Majority Rule (not Texas):  Fault should NOT be considered as a factor in a division of property because fault should lie with both parties

2. Texas Rule:  Fault may be considered as a factor in the property division, but does not have to be considered

3. Cruelty and adultery may be considered in property division

a. Cruelty is the willful and persistent infliction of unnecessary suffering, whether in realization or apprehension, whether of mind or body; and also any act that endangers or threatens life, limb or health of a person
OTHER EQUITABLE CONCERNS:
1. Acceptable Factors Used to Determine a Just & Right Division of Property:
a. Earnings capacities and abilities

b. Benefits which the party not at fault would've derived from continuation of the marriage

c. Business opportunities

d. Education

e. Relative physical conditions

f. Relative financial conditions & obligations

g. Disparity of ages

h. Size of separate estates

i. Nature of the property

PROPERTY DIVISION AND DIVORCE:
1. An unappealed, but wrong, property division is still a final valid judgment

a. HOWEVER, if it would've been appealed, it would've been automatic reversible error

b. Even though the judgment may be incorrect, it will not be void and thus cannot be later attacked collaterally, because collateral attacks are only proper on voided judgments
2. Cluck v. Cluck (country club membership awarded to wife)

a. Certain items may not be divided as community property

b. Country club rules would not allow membership to be transferred to wife

3. LeBlanc v. LeBlanc (court sets aside H's separate property home for W until children reach 18)

a. Although it is questionable, court holds that it may set aside separate property as homestead of the wife and kids, but can't divest the separate property (Oldham doesn't agree)

b. If accepted, could be a useful alimony supplement

CHARACTERIZATION ERRORS:

1. If a court mischaracterizes separate property as community property and divides it, it is automatic reversible error
2. When mischaracterization of community property as separate has more than a de minimis effect, it must be remanded to the trial court for a just & right division of property

a. Furthermore, the entire property division must be remanded, not just a portion of it

MISCELLANEOUS PROPERTY DIVISION ISSUES:

1. Hourigan v. Hourigan (H is conservator of children and gets most of the community estate)

a. Child's needs may be considered and ordered by:

i. Child support, OR

ii. The property division (if spouse can't make period payments)

2. Reopening a division of property (not appealing the divorce itself) does NOT prolong the marriage

a. Therefore, community property does not continue to accumulate when a property division is appealed

3. Spouses have discretion as to how to expend community funds, even during divorce proceedings, so long as they don't squander it or use it for dates

4. Jury determinations as to character of property, value of property, and custody are binding on the court

a. HOWEVER, jury's division of estate and amount of child support are merely advisory

5. Abrams v. Abrams (court orders escalating child support figures)

a. Trial court cannot order increases that are arbitrary or unreasonable
b. Must prove some material change in condition to get increases in the order

i. HOWEVER, parties may create this by agreement

INDEPENDENT CLAIMS IN A DIVORCE ACTION:

1. Spouses may bring tort claims against one another, either in connection with the divorce or in a separate action

2. Most common are assault & battery

DEATH ABATES A DIVORCE ACTION:

1. If a spouse dies while the divorce action is pending, the divorce action is abated, and the property passes according to the rules governing marriage dissolution by death

2. Novotny v. Novotny (W shot H during divorce proceedings)

a. A written judgment signed by the trial judge is NOT a prerequisite to finality of a judgment

b. Oral acceptance of a master's report is sufficient to finalize the divorce

ALIMONY:

1. Until 1995, there was no court-ordered post-divorce alimony allowed (other than temporary support during divorce proceedings - until final)

a. Interim/temporary support is okay - no restrictions

2. Tex. Family Code §8.051: New statute allows for court-ordered post-divorce alimony when either the:

a. Marriage lasted ten years or more, but only if the requesting spouse lacks earning ability to provide support for the spouse's minimal reasonable needs AND:
i. Can't support herself through employment because of incapacitating physical or mental disability;

ii. Is the custodian of a child of the marriage that has substantial needs from physical or mental disability; OR

iii. Clearly lacks earning ability to suit reasonable needs

b. Payor has been convicted of family violence
i. Within two years before the divorce filing; or

ii. During the divorce proceedings

3. Court has the power to enforce by contempt any order permitted under the statute (Tex. Fam. Code §8.059)

a. HOWEVER, under Green, contractual alimony is NOT enforceable by contempt (governed by contract remedies)

4. Monthly or annual payments (post-divorce order to pay money) may simply be part of the property division obligation and not alimony

a. Not every post-divorce order to pay money is alimony

b. E.g. a buyout of community property to be paid over time

5. Texas will enforce valid final judgments from other states dealing with alimony, even though Texas does not allow alimony in most situations

TAX CONSEQUENCES OF DIVORCE:

1. Alimony and Child Support
a. Alimony is deductible to the payor & income to payee

i. Alimony must stop at the death of the payee spouse, or else it may be considered child support

b. Child support is neither deductible nor taxable income

i. An award will be considered child support if it's "fixed to a child"

ii. Court looks beyond the decree to determine whether a payment is in reality child support

iii. Presumption of child support if payments stop within 6 months of the child reaching maturity

2. Dividing the Property
a. Appreciation property problem - may have higher tax liability than equal value alternative

b. Divorce not typically a taxable event

3. Dependency Exemption
a. Typically goes to the conservator

b. HOWEVER, primary custodian may waive the dependency exemption

4. Timing of Divorce for Tax Purposes
a. Filing status is determined as of December 31st
b. Is there a marriage penalty/bonus?

i. If one works, one doesn't, there may be a marriage bonus - file after year end

ii. Otherwise, file before

5. Unless there is an agreement to the contrary, the IRS treats income earned during marriage as being ½ and ½

6. Tex. Fam. Code §7.008 - Tax consequences may be considered in valuing the community estate

DRAFTING THE SETTLEMENT AGREEMENT AND DIVORCE DECREE:

SETTLEMENT AGREEMENT:

1. Settlement agreement is frequently incorporated by reference into the divorce decree

2. Normal contract defenses apply to settlement agreements

3. Agreement should clearly state the obligations

4. Cayan v. Cayan (H changes his mind about settlement agreement)

a. Tex. Fam. Code §7.006: can back out of settlement, so long as notice is given to the court before final judgment
b. HOWEVER, if both parties agree to a mediated settlement agreement, it is binding as long as its signed in accordance with Tex. Fam. Code §6.602 and a party is entitled to judgment on the agreement notwithstanding Rule 11 or any other rule of law
i. EXCEPT: where the spouses represent and warrant that they were truthful as to all information, and information was actually withheld (Boyd v. Boyd)

ii. Merely labeling a settlement agreement a "mediated settlement agreement" is NOT enough (Lee v. Lee)

iii. Must be a third party neutral present

5. Williamson v. Williamson (W files bill of review to set aside finalized settlement agreement)
a. Bill of Review - an independent action of an equitable nature brought by a party to the former action seeking to set aside a judgment that's no longer appealable or subject to a motion for new trial - "to prevent manifest unjustice"

b. Bill of review may only be available if:

i. A party has exercised due diligence to pursue all adequate legal remedies against a former judgment, AND

ii. Through no fault of his own, no adequate legal remedy was available

c. Court holds that bill of review was not property because she could've appealed

d. Misrepresenting the value of known community assets does not alone constitute extrinsic fraud - could've checked the value herself

DRAFTING THE DECREE:

1. If the settlement is memorialized in a written agreement, normal breach of contract remedies apply

2. Contempt is available to enforce a correctly drawn order:

a. Must be a command by the court;

b. Demand must be clear, specific, and unambiguous, such that the affected party understands what's expected of him; and

c. Party must be able to perform
i. Where a party has no ability to pay debt, he cannot, after  a hearing as to his inability, continue to be imprisoned

3. Ex parte Bible
a. A judgment regarding property division may not be enforced by contempt until the judgment becomes final

b. HOWEVER, this is not true for child support orders

4. Ex parte Choate
a. Typically, you can't imprison someone for failure to pay a debt

b. An order to pay money in the future cannot be enforced by contempt unless the order is tied to certain money in existence at the time the order is given - not akin to being jailed for failing to pay a debt - instead, they're violating a direct court order

5. Tex. Fam. Code §153.007(c): Child support provisions in an agreement incorporated by reference into a decree may be enforced by contempt
a. Child support may also be enforced through income withholding
6. Tex. Fam. Code §9.003(b): Motions to enforce the division of property not in existence at the time of the original decree must be filed with two years after the right to the property matures or the divorce decree is final, whichever is later.

a. Where the division awards a specific amount of money (not a division dispute), it's not subject to two year statute

b. Property not divided in the divorce decree is not subject to this statutory provision, but instead must be brought within two years after the date on which:

i. A former spouse unequivocally repudiates the existence of ownership and 

ii. Communicates that repudiation

DIVIDING THE COMMUNITY ESTATE AT DEATH:

INTESTACY:

1. Married, No Children; Mom & Dad surviving; no will
a. Separate Property Real Estate - ½ to surviving spouse; ¼ to mother; ¼ to father

i. If only 1 parent survives, he/she takes ¼ of the SP real-estate and the other ¼ is divided equally between brothers and sisters of the deceased, and their descendants
1. If there are no brothers and sisters, then the surviving parent takes ½ of the SP real-estate
ii. If neither parent survives, then ½ of the SP real estate is taken by brothers and sisters, and their descendants

1. If no brothers or sisters, then the surviving spouse gets all of the SP real estate

b. All Other Separate Property - 100% to surviving spouse

c. All Community Property - 100% to surviving spouse

2. Married, Children
a. Separate Property Real Estate - 100% to children, subject to surviving spouse's life estate in 1/3
b. All Other Separate Property - 1/3 to surviving spouse; 2/3 equally to all children

c. All Community Property - ½ equally to all children; ½ to surviving spouse, IF:

i. spouses did not execute a survivorship community property agreement, AND

ii. child is not the child of both spouses (step-child)

d. Otherwise:

i. If child is child of both, then whole community goes to surviving spouse, OR

ii. If survivorship community property agreement was executed, then the property covered under the agreement goes to surviving spouse 

TESTATE SUCCESSION:

1. A spouse has a right to devise a one-half interest in each item of community property, and all separate property owned by the decedent at death

a. Texas is an "item state" - a spouse may NOT, without consent of the other spouse, devise 100% of certain community property even if all community property devised has an aggregate value of less than one-half of the community estate
2. Presumption that where testator devises "all of my personal property", it means all of the testator's 50% interest
3. Spousal Election
a. To trigger the necessity of an election, the disposal of the surviving spouse's interest in community property must be "open to no other construction"

b. If the disposal includes a benefit to the surviving spouse:

i. If surviving spouse rejects will, he/she must forfeit the benefit (this probably would then likely fall into the residuary, unless she is the residuary legatee);

ii. If surviving spouse accepts will, he/she receives the benefit, but waives the claim to the item of community property

c. The benefit must be something that the spouse doesn't already have legal rights to

d. The only properties at issue in an election are those items the decedent over-devised and the items that benefit spouse

REIMBURSEMENT AND DEBTS:

1. Before the extent of the separate and community estates is calculated, reimbursement issues should be calculated

2. Decedent's estate is liable for all separate debts and one-half of all community debts

CONFLICTS OF LAW:

OWNERSHIP OF PROPERTY OUTSIDE OF THE MARITAL DOMICILE:

1. General Rules:

a. Generally, spouses' property rights in personal property are determined by the law of the marital domicile
i. If children reside at one location, that would be the marital domicile

ii. If both spouses spend a majority of their time at one residence, that's the marital domicile

b. Generally, spouses' property rights in real property are determined by the law of the state where the property is located
2. Modern Approach to Texas Conflicts of Law Issues:

a. If there is a valid forum selection clause in a contract, it is upheld

b. If not, the law of the state that has the most significant relationship to the substantive issues

i. The general rules above heavily influence the most significant relationship test

MIGRANT SPOUSES: 
1. Change of Domicile from Community to Common Law State:
a. Domicile rule controls
b. Determine ownership interest by where property was acquired (through domicile rule); not affected by moving

2. Change of Domicile from Common Law to Community State:
a. Tex. Fam. Code §7.002:  Property that would've been community property had the spouses been domiciled in Texas when they acquired it, will be divisible at divorce as community property (even if the other state where it was acquired would consider it to be separate property)

i. Only applies in divorce or annulment; not death and probate

b. "Quasi-Community Property" - Property that would've been community if it was actually acquired in a community state

c. For purposes of death, courts generally treat parties that are married as unmarried in order to try to correctly apply rules of common law states (because common law states treat married couples as unmarried until death for marital property - all income earned remains theirs and can be gifted)

i. What were the rights one day before they moved to community property state?

ii. Courts refuse to apply §7.002 or Cameron to death and probate situations

iii. If there is a valid will, the will should usually be enforced regardless of the equity of the devises or bequests within

3. People Moving to Texas from Another Country
a. Traditionally, courts have used the law of the place the marriage/divorce took place to determine the validity of a ceremony unless it violated public policy (Seth v. Seth)

b. If Texas has personal jurisdiction over both spouses, the court will apply Texas law, even over foreign nationals who might not be living in the US (Ismail v. Ismail)

c. Foreign Realty
i. Court can consider the existence of that property in dividing the community property and can order one party to execute a conveyance of that property to the other spouse

MARITAL AGREEMENTS:

TRADITIONAL APPROACH:

1. Restatement §189
a. A promise is unenforceable on grounds of public policy if it is unreasonably in restraint of marriage

b. To be reasonable, it must serve some purpose other than that of merely discouraging marriage

2. Pre-1980 Texas Cases
a. Impossible for spouses to execute a premarital agreement because it was prohibited by Tex. Constitution (Williams v. Williams)

b. Texas Constitution has now been amended to allow people to change characteristics of property

3. Three Ways to Create Separate Property from Community Property (Tex. Const. art. XVI, §15):

a. By gift

b. Partition - doesn't have to be equal or fair

c. Exchange - doesn't have to be equal or fair

MODERN APPROACH:

1. Cases from Other States:
a. Ranney (Kansas) - an agreement that is unfair, inequitable, and contrary to public policy will be unenforceable; can't encourage divorce

b. Lutgert (Florida) - there is a presumption of undue influence when it is clear that the dominant party grossly and disproportionately benefits from the agreement

i. Last-minute bargaining is inappropriate

c. DeLorean (New Jersey): Three requirements for an prenuptial agreement:

i. Signed voluntarily (no fraud or duress)

ii. Not unconscionable (not necessarily "fair & equitable")

iii. Full and complete disclosure of financial situation

1. NJ law requires detailed disclosure - attach list of assets

d. Burtoff (DC) - where matter was discussed long before marriage and everything was disclosed, it was okay - more lenient
2. The Current Texas Rules
a. Texas Uniform Premarital Agreement Act:  Texas permits premarital or postnuptial agreements

b. Tex. Family Code §4.006 - Premarital Agreements are to be enforced, unless:

i. Not signed voluntarily; OR

ii. They were unconscionable at the time of signing AND before execution of that agreement, that party:

1. Was not provided a fair & reasonable disclosure of financial condition;

2. Did not voluntarily waive, in writing, any right to disclosure of the property or financial obligations beyond the disclosures provided; AND
3. Did not have, or reasonably could not have had, an adequate knowledge for the property or financial obligations

c. Premarital agreements must be in writing
i. HOWEVER, may get around this requirement by using the part performance doctrine

d. In Texas, unconscionability alone does NOT invalidate a premarital agreement - must also have lack of disclosure

e. Unfairness is NOT a ground to invalidate a premarital agreement in Texas

f. Lack of disclosure, by itself, is NOT a grounds to invalidate a premarital agreement in Texas

g. To ensure enforceability, you should give disclosures and get other party to waive additional disclosures

h. Tex. Fam. Code §4.006(c), §4.105(c):  Invalidation of a premarital or postnuptial agreement is an exclusive remedy; no common law defenses or fraud claims allowed

i. Texas Constitution, art. XVI, §15:  Community property may now be turned into separate property by:

i. Gift (but not until property is in existence);

ii. Partition - doesn't have to be fair or equal

iii. Exchange - doesn't have to be fair or equal
j. Future Property
i. Premarital agreements, by partition or exchange, can turn future property to be acquired into separate property

ii. Bradley v. Bradley
1. Agreement to partition in the future has no effect

2. Partition has to be presently made (may partition future property however)

k. Tex. Fam. Code §4.003: Parties have wide latitude in making premarital agreements, but cannot adversely affect the rights of a child to support
i. Provisions regarding child custody or waiving the obligation to pay child support are unenforceable

l. Unconscionable:

i. Factors to Determine Unconscionability (Marsh v. Marsh)(looks to commercial law):

1. Maturity of the individuals

2. Business backgrounds

3. Educational levels

m. Duress/Not Signed Voluntarily
i. To use duress as a defense, it must consist of a threat to do something that the threatening party has no legal right to do

ii. Where husband had no legal duty to marry wife, threatening not to marry didn't constitute duress (Osorno v. Osorno)

THE DISTICTION BETWEEN POSTNUPTIAL AND PREMARITAL AGREEMENTS:

1. The Texas Constitution provides that only "spouses" may do certain things - such as agree to treat income as separate property - and not parties before marriage; therefore, sometimes postnuptial agreements are necessary

2. Consideration Issues
a. Borelli v. Brusseau (CA)(H agrees to give W everything if she takes care of him)

i. Unenforceable for lack of consideration

ii. Spouses have a duty to care for each other; therefore, she didn't provide anything she wasn't legally obligated to provide anyway

iii. Postnuptial agreements, like prenuptial agreements, must be in writing; HOWEVER, partial performance doctrine helps her get around statute of frauds

b. In Texas, consideration is NOT an issue for prenuptial agreements because the marriage ceremony is generally sufficient consideration

c. Tex. Fam. Code §4.104:  Postnuptial agreement for partition or exchange is enforceable without consideration
3. Tex. Fam. Code §4.102 - the only types of agreements that are enforceable as postnuptial agreements are partitions and exchanges

CHANGING SEPARATE PROPERTY INTO COMMUNITY PROPERTY:

1. Texas Family Code §4.202:  Texas law permits spouses to change separate property into community property

4. Texas Family Code §4.203:  "Spouses" can change separate property into community property (harder to change separate property into community than other way around):

a. The agreement must be in writing:

i. Signed by both spouses;

ii. Identifies the property being converted;

iii. Specifies that the property is being converted to the spouse's community property; AND

b. Is enforceable without consideration

2. Texas Family Code §4.205:  Agreement is NOT enforceable if one spouse:

a. Did not execute the agreement voluntarily; OR

b. Did not receive fair and reasonable disclosure of the legal effect of converting the property to community

i. The statute now provide a from disclosure statement

SPOUSAL GIFTS AND PARTITIONS:

INTERSPOUSAL GIFTS:

1. Grimsley v. Grimsley (Letter to his W stating that he gives her all of this property)
a. Three Elements to Establish a Gift:

i. Intent to make the gift

1. Must be a present intent to gift

2. "I'll give you my property at death" doesn't work

ii. Present Delivery of the property

1. Requires that all dominion and control over the property is released by the owner

iii. Acceptance of the property

2. Texas generally treats gifts at birthdays, anniversaries, etc. as true gifts, which can change the character of the property

JOINT TENANCY WITH RIGHT OF SURVIVORSHIP:

1. Generally cannot create a valid joint tenancy with right of survivorship from community property (Jameson v. Bain)

a. EXCEPT:  Spouses can now create valid rights of survivorship (not a joint tenancy) in community property by written agreement

2. Tex. Const. art. XVI, §15: Spouses can now agree to make community property survivorship property

a. Two Ways to Make Community Property Survivorship Property:

i. A joint tenancy can be created with separate property or previously-partitioned community property; OR

ii. Spouses can sign a written agreement creating survivorship property (and the community property remains community property until the death of one spouse - subject to same management and creditor rules)

1. The survivorship agreement may be revoked by either party:

a. In accordance with the agreement; OR

b. In a separate signed writing by one spouse

PARTITION:

1. Analysis of Partition Agreements (Patino v. Patino):

a. Is it a prenuptial, postnuptial, or separation agreement?

i. Prenuptial and postnuptial agreements are governed by Chapter 4 of the Texas Family Code

ii. So long as they're executed correctly under the statute, fairness is usually not a problem

iii. HOWEVER, separation agreements must be fair, so you don't want a prenuptial or postnuptial agreement to be considered a separation agreement

b. If it's a separation agreement, was it signed as part of a mediation?  May be considered final under §6.602(b).

2. Threat to initiate a custody dispute may be duress (Matthews)

3. Byrnes v. Byrnes (W prepares "partition" agreement to assign over all of H's air force retirement)

a. There's a difference between a partition and a complete forfeiture

b. In order to be a partition, there must be a division
c. Not a valid partition under Texas Fam. Code §4.102
