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Marital Property – Prof. Oldham

Acronyms
· CP: Community Property.

· H: Husband.

· HS: Homestead.

· PV: Present Value.

· SP: Separate Property.

· W: Wife.

Miscellaneous
· There is a no fault divorce.

· Clean hands doctrine: To get equitable remedy you must have clean hands.

· Divorce decree can’t divide separate property.

· If decree divides separate property ( automatically reversible.

· BUT if NOT appealed ( becomes final.

· Exception: If parties agree otherwise.

· Can’t modify divorce decree.

· Exception: Except to clarify something.

· But you can’t change it as to property division. 

· 1st question is always: when was property earned / acquired ?

· If during marriage through spouse’s efforts ( community property.

· Patent & copyright laws don’t pre-empt marital property rights.

· Duty to support child: 

· Each parent owes separate duty to support child.

· So even if 1 parent can support perfectly by himself, other parent NOT relieved of duty to support.

· Duty can be enforced against parent & his separate property.

· Court can’t discriminate based on sex of spouses.

· Current law applies to people regardless of when they got married.

· Jury’s finding on child support is only advisory.

· But jury’s finding of property division & custody is final. 

· Can’t change final property division.

· Even if spouse lied about CP.

· Coz no more fiduciary duty once spouse filed for divorce.

Homestead Rights

· Homestead:

· House is only homestead if:

1. You occupy the house OR 

2. There’s intent to occupy AND an overt act manifesting the intention. 

· It doesn’t matter who owns the house – if you live there, it’s homestead.

· So we don’t care whether house is community or separate property.

· Previous homestead does NOT automatically become current homestead when you abandon your current homestead.  

· Maximum equity rule: Only $
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 of your homestead is exempt.

· If 
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 < value of home, homestead ≠ exempt.

· Most states have max. equity rule.

· Maximum size rule: Only 
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 acres of homestead are exempt. 

· TX has a max size rule.

· If homestead size > max. acres allowed, you must designate which acres you want to keep.

· The rest goes to creditors. 

· Creditors can’t foreclose on whole homestead.

· Texas allows 10 acres for urban homestead.

· 10 acre rule is retroactive.

· So, applies even if lien created before 10 acre rule existed.

· 10 acres must be contiguous.

· Can’t protect 2 houses on 2 separate lots.

· But may be able to protect 2 houses on same lot.

· Texas allows 200 acres for rural homestead.

· Must be a family to get 200 acres.

· Single adult, only gets 100 acres.

· Homestead exemption:

· Only applies to homesteads within the state.

· If it’s outside the state ( NO exemption.

· TX homestead exemptions only apply to property in Texas.

· You must have lived in TX for at least 2 years to get TX homestead exemptions.

· Purpose: Homestead must be used for home or business.

· 1 Homestead: Can only protect 1 homestead.

· 2 separate houses ≠ homestead. 

· BUT 2 buildings exempt if 1 = residence & 1 = business.

· But, must be contiguous (for urban).

· Married couples can only have 1 homestead.

· Until divorced → then can have 2.

· Dating couple can have 2 homesteads.

· Exception: If loan is secured by homestead ( no exemption.

· Creditors can foreclose on homestead.

· Old rule: Homestead exemption only applied if family lived there.

· Now, it applies even if just single adult lives there.

· Proceeds from sale:

· Proceeds from sale of homestead are exempt for 6 months after sale. 

· Gives ( chance to buy new homestead.

· If you don’t invest proceeds in new homestead within 6 months, they’re not protected.

· Can’t protect new homestead & proceeds from sale of old homestead.

· Protection of proceeds from sale of homestead ends when you get a new homestead.

· Foreclosure:

· Creditor can only foreclose on homestead if he has valid lien.

· Lien is valid if:

1. Lien attached before property became homestead OR

2. Lien is for:

i. Purchase money for homestead OR

ii. Improvements for homestead.

· Includes work or materials used for improvements.

iii. Property taxes.

3. Both husband AND wife must consent to lien jointly.

· If lien attaches after property is homestead ( not valid.
· Effective date of judgment lien is date of abstraction.
· Judgment lien hovers over all (’s property & attaches as soon as property is not a homestead.
· Previously valid lien is NOT affected by later homestead status.

· You take the property subject to liens that run with the land.

· Rule that single adults can have homestead ≠ retroactive.
· Coz lien attached when home was ≠ homestead.
· Initial purchase of homestead is NOT joint management transaction.

· So 1 spouse can buy or sell house unilaterally.

· If 1 spouse sells unilaterally, but other spouse still lives there, contract is valid, but suspended. 

· Can’t be enforced until other spouse abandons.

· BUT any further encumbrance i.e. lien must have joint consent.

· Otherwise, invalid.

· If homestead is collateral for debt of only 1 spouse, creditor can claim that spouse’s 50% interest in the house, but can’t foreclose.

· Until other spouse moves out.

· IRS can place non-consensual lien on homestead.  

· Federal claim pre-empts TX homestead exemption.

· 2nd mortgage on house = purchase money lien = valid:
· E.g. House mortgage = $100,000. You’ve paid $60,000. If take out 2nd mortgage for $60,000 ( purchase money loan = valid.
· But 2nd lien can’t exceed equity in house.
· Abandoned homestead:
· Homestead is only abandoned if:
1. Everyone moves out
2. With intention never to return.
· So only abandon if: intent to abandon AND you discontinue use.

· Temporary absence = okay.

· Even if lengthy e.g. 3 years.

· One spouse can’t abandon homestead unilaterally.

· If getting divorced & 1 spouse moves out ≠ abandonment if other spouse remains in house.

· Either other spouse must also move out OR

· Divorce must be finalized.

· It doesn’t matter whether house is separate or community property.

· If you abandon, your previous homestead is NOT automatically your current homestead.

· Can NOT get new homestead until old homestead is abandoned.

· So, when changing homesteads, must first sell old homestead while living there and then buy new one (in 6 months).

· Otherwise lien attaches to new homestead.

· Permanent rental = abandonment.

· Bankruptcy:

· 1st question = where is homestead on date of filing for bankruptcy?

· Debtor can only discharge lien in separate property homestead bankruptcy. 

· Lien on community property homestead ≠ dischargeable.

· Debtor can’t discharge lien for child/spousal support.

· Inter-spousal transfers:
· W’s right to alimony is secured by homestead ≠ valid lien.
· Must do 2 agreements:
· 1 for divorce i.e. H gets 50% & W gets 50% of homestead.
· 1 for contract: H agrees to pay $ for W’s 50% interest in homestead.
· This works coz contract is a purchase money lien = valid.
· Separate property homestead remains separate property even after community improvements.
· Also remains separate property if community funds used to pay mortgage.
· You can’t designate a different homestead during divorce.
· During divorce, family homestead = homestead.
· UNLESS:
· Everyone abandons OR
· Divorce finalized.
· Corporations:
· Corps. get NO homestead exemption.

· Pretended sale of homestead = void.

· Look if arm’s length transaction:

· Does owner pay rent to corp. he sold home to?

· If sale = void ( homestead exemption applies.

· People transfer home to corp. so can get loan.

· Coz ordinarily, loan on home not valid lien.

· Coz not purchase money loan.

· Waiver: You can’t waive homestead rights.

· Even if you contract otherwise.

· Exception: 

· Can waive if there’s a conveyance AND acts by homeowner evincing conveyance.

· Can waive if you don’t assert homestead rights within 2 years.

· Estoppel:

· If homeowner’s misrepresentation causes lender to rely on validity of a lien ( you can’t assert homestead exemption.

· Material man’s lien on homestead valid if contract signed before materials had been committed i.e. before construction begins.

· If materials for improvements have been committed ( lien invalid.

· 3rd party can rely on homeowner’s representation about whether materials have been committed i.e. whether construction has begun.

· If homeowner lies about construction to get lien, then can’t assert homestead rights. 

· Judicial estoppel: If homeowner argues that lien is valid in one case, he can’t argue that it’s invalid (coz of homestead) in another case.

· 3rd party can rely on homeowner’s representation that house is his homestead if:

1. 3rd party does a reasonable investigation AND

2. Homeowner has more than 1 parcel of land AND

3. Lender can’t tell which one is homestead. 

· If homeowner misrepresented, he is estopped from asserting homestead exemption.

· Illegal activity: State can take a homestead if there’s illegal activity going on there.

· This is the TX rule.

· Homestead as part of structure:

· If you use part of structure for homestead purpose ( whole structure is protected.

· One deed: Whole structure = homestead.
	
	

	
	X (live here)


· Separate deeds for each apartment: Only one apartment where you live = homestead.
	
	

	
	X (live here)

	( (own this)
	

	
	( (own this too)


· Fraud:
· Debtor can’t sell non-exempt assets & plough money into mortgage on the eve of bankruptcy.
· Fraudulent use of homestead exemption.
· If spouse conveys homestead just prior to marriage to deprive other spouse of ownership → conveyance = fraud.
· Business homestead:
· Must be used for any commercial purpose.
· E.g. office or store.
· Renting ≠ appropriate business purpose.
· Temporary renting doesn’t change character of land.  
· Multiple urban homesteads: 
· Can have 2 homesteads:
· Residential AND 
· Business.
· BUT business homestead must be contiguous to residential homestead for urban homesteads.    
· Rural homestead:
· Gets 200 acres for family, but 100 acres for single adult.

· Nature of homestead fixed at time of designation.

· Time of designation: When homestead created.

· Can’t designate as your homestead, land owned by another.

· Nature of homestead is fixed.

· Can’t change based on surroundings.
· Old rule: Must look at current nature of surrounding area to determine character of homestead.
· So rural homestead becomes urban if adjacent area becomes urban.
· Rule ≠ retroactive.
· Homesteads created after rule are still subject to old rule.
· If at time of designation it’s a family homestead ( it remains family homestead.
· Even after 1 spouse dies.
· So surviving spouse can still claim 200 acres.
· Urban homestead: Property is urban if has (§ 41.002(c)):
1. Municipal services AND

· I.e. must have at least 3 of:
i. Electricity.

ii. Water.

iii. Natural gas.

iv. Sewer.

v. Storm drains.

2. Police & fire protection.

· If NO municipality | police | fire at time of designation ( rural.
· Rural must be used as residence AND to support family.
· Multiple rural homesteads:
· Can have multiple rural homesteads.
· If contiguous → only possession necessary.
· No commercial purpose needed.
· If NOT contiguous → non-lived in parcels must be used as to support family.
· Support family = any commercial use.
· Exception: renting.
· UNLESS elderly | disabled owner rents land & renters work land.
· Old rule: support family = traditional rural uses.
· E.g. farming, ranching etc. 
· Need not be profitable.
· Remains to be seen if support family = non-economic use e.g. gardening, wood-cutting.
· So non-lived in parts must be used for any commercial purpose.
· Country house ≠ rural homestead.
· Can’t have rural residence HS & urban business HS.
· Abandonment: More difficult in rural situation coz as long as ‘abandoned’ lot is still used for commercial purpose → it’s still homestead.
· Surviving spouse:
· Life estate: Surviving spouse can use homestead indefinitely (for rest of her life).
· Exception:
· UNLESS surviving spouse abandons homestead OR
· Surviving spouse killed other spouse.
· So if rural family homestead → surviving spouse can choose which 200 acres.
· Even though surviving spouse is single adult.
· Can only use remainder of property (that’s ≠ homestead) during administration of the estate.
· No life estate for surviving partner if not married.
· Even if surviving spouse has NO ownership interest in property, can still claim it as homestead.
· E.g. W marries H1 & has child. H1 dies & W marries H2, but they live in same house as W & H1. If W dies, H2 has homestead rights in home even though child has 100% fee interest in property.
· Oil & gas & mineral rights: 
· Full mineral rights don’t go to surviving spouse.
· Exception: Unless the land was being used that way at time of decedent’s death.

· If not used to drill oil & gas at time of death → surviving spouse gets normal 50% interest.

· HS passes to surviving spouse free of debts from decedent spouse.

· All this only applies if debt is unsecured.

· If debt is secured ( it runs with the land.

· If passing to a child → 3 situations:

1. If child is unmarried adult → only passes free of debt if child was living with decedent at death.

2. If child is minor → passes free of debt.

· Minor need not be living with decedent.

3. If child is married adult → does NOT pass free of debt.

· There’s NO surviving child homestead right though.

· Rent: All rent from property goes to surviving spouse.

· Not to kids | owner of land.

· Rule: Surviving spouse only gets homestead rights in property that decedent spouse owned. 

· Can waive survivor’s homestead rights if:

1. Full disclosure of extent of property AND

2. Waiving spouse not left destitute AND

3. Waiver is clear & unambiguous.

· How it works:

· House is community property: H1 & W1 each have 50% interest. 

· W1 dies ( H1 has 50% interest & kids have 50% interest.

· But H1 has homestead rights (life estate) in whole property.

· H1 marries W2. 

· H1 dies ( W2 has homestead rights (life estate) in 50% of property coz that’s all that H1 owned.

· Now, kids can force partition coz no homestead rights in whole property.

· Kids have 100% fee.

· W2 has 0% interest.

· Also, bank could foreclose if lien was valid.

· W2 marries H2.

· W2 dies ( H2 has no survivorship interest coz W2 owned 0% fee.

Introductory Stuff 

· Character of property:

· Community property: property acquired during marriage through the efforts of either spouse.

· Excludes:

· Gifts & inheritance acquired during marriage. 

· Commingled assets = community property.
· Texas: Only stop accumulating community property at divorce.
· California rule: Once spouses separate permanently, they stop accumulating community property.
· At divorce | death each spouse gets 50% of community property.
· Separate property: Property acquired before marriage & after divorce.
· Includes gifts & inheritance accumulated during marriage.
· Property bought from a non-community property state to TX is separate property.
· If accumulated there.
· Changing character of property:
· Getting married doesn’t change character of property.
· Shoebox under bed with $100 that’s separate property before remains separate property after you’re married.
· Changing form of property doesn’t change character.
· If spend $100 from shoebox on TV → TV is still separate property.
· Determining character:
· Character of property determined by when property was earned.
· NOT when received.
· So if did all work prior to marriage, but only got paid during marriage ( separate property.
· Division at death:
· Survivor gets his separate property + 50% of community property.
· Marriage:
· 2 ways to get married:
1. Ceremonial marriage OR

2. Common law marriage.

· BUT only 1 way to end marriage: divorce.
· There’s NO such thing as a common law divorce.
· Ceremonial marriage:
· 2 requirements:
1. License AND

2. Ceremony by authorized person.

· NO cohabitation required.
· Must have capacity to marry. I.e. must be:
1. Sane AND

2. Of sufficient age AND

3. Not under influence of drugs | alcohol AND

4. Must be unmarried.

· Marriage is void if bigamous, polygamous, or incestuous.
· Common law marriage:
· Has 3 requirements:
1. Agreement to marry (can be implied) AND

2. Living together as husband & wife AND

3. Holding each other out to public as married.

· Both parties must hold themselves out as married.
· If only 1 does → insufficient.
· Texas: It’s only a common law marriage in TX if parties live together in TX & hold themselves out as married in TX.
· If you did it in another state ( NO common law marriage in TX. 
· California: No common law marriage.
· Parties must live together for 7 years.
· Magic number – may be less, but 7’s definitely enough.
· There’s a presumption that most recent marriage is valid.
· If you’re married & marry again → 2nd marriage is void.
· Putative spouse: 
· If you marry without knowledge that the other is already married → you’ll be treated same as lawful spouse.
· Must live together for putative spouse status to arise. 
· 2 requirements for putative spouse:
1. Must marry in good faith belief that marriage is valid AND

2. Belief must be reasonable.

· A funny Muslim wedding doesn’t cut it…
· Subsequent efforts don’t affect whether there was a proper effort to marry in the first place.
· Ignorance of law is no excuse.
· Putative spouse has same legal claim to community property as lawful spouse.
· Putative spouse status ends when innocent spouse learns that marriage is invalid.
· Engagement disputes:
· Breach of promise to marry:
· Action still lies, but can only recover actual losses.
· Can’t recover for expected loss of social & economic advantage.
· Texas: No action for breach of promise to marry.
· But this is uncertain.
· NO breach of promise to marry if both parties know that ‘breaching’ party is married at time of promise.
· Engagement gifts:
· Conditional gift rule: Engagement gift must be returned if:
1. Gift was given on condition that there be a marriage AND

2. Donor can’t be at fault for breaking off the marriage.

· If donor is the one who broke it off ( he can’t get gift back.
· Gift ≠ engagement gift if 1 party is already married.
· Cohabitant disputes:
· Cohabitants: 2 unmarried people who live together & have a sexual relationship.
· Also called a meretricious relationship.
· Doctrine of illegality: Contract between cohabitants is unenforceable if consideration rests on sexual relations.
· Severability exception: To extent that contract can be separated from sexual relationship, it is enforceable.
· So part of contract that’s independent of sex is enforceable.
· Must be a cause of action that would stand even if parties weren’t cohabitants.
· Not many contracts are still barred by illegality doctrine.
· Unmarried partners treated same as unrelated 3rd parties.
· Implied contract to share:
· Can be implied contract to share earnings & property acquired by co-habitants during their relationship.
· Cohabitant requirement: They must be living together for the contract to be enforceable.
· Texas: Contract between cohabitants must be in writing to be enforceable.
· NOT in writing ( NOT enforceable.
· Exceptions: 
· If there’s part performance → no written agreement required.
· If contract not for sex ( no written agreement required.
· If they’re not living together ( no written agreement required.
· But then, agreement likely not enforceable.
· Coz wouldn’t be enforceable if parties were unrelated.
· California rule: Allows implied contract to share.
· Coz there’s no common law marriage in Cali.
· 2 ways to overcome no written agreement:
1. If it’s a partnership ( no written agreement necessary.

· Must be association of 2 people to carry-on as co-owners of a business for profit.
2. Partial performance.

· Need not be reasonable expectation of profit.


· At divorce, no refund for pre-marital expenditures.

· Exception: Unless there’s some other cause of action which would make them refundable even if the parties were unrelated.

· Torts between unmarried people:

· Generally no cause in action.

· No tort for alienation of affection or seduction.

· “Such wrongs as betrayal, brutal words, and heartless disregard of the feelings of others are beyond legal remedy.”

· E.g. if chick lies about being on pill → no legal remedy.
· Exception: If there’s physical injury to one party.
· E.g. if party gets an sexually transmitted disease.
Rights between married parties
· Retirement plans:
· Vested v. unvested:
· Vested pension right: Right to be paid is NOT subject to forfeiture.
· Unvested pension right: Right to be paid is subject to forfeiture.
· E.g. if employee is fired before retirement.

· Unvested retirement plans are community property.

· Only retroactive (prior to 1976) if divorce decree doesn’t mention unvested retirement rights.

· Otherwise → NOT retroactive.

· Matured v. unmatured:
· Matured pension right: Employee has right to retire.
· Unmatured pension right: Employee has NO right to retire.
· 3 stages of pension plan in chronological order:
· Unvested → unmatured but vested → vested & matured.
· Can only force payout of plan once plan is vested & matured.
· But we don’t care for community property purposes.
· Retirement plan is community property regardless of whether vested or not or matured or not.
· Tax: 
· Retirement plans are taxed on payout, so present value (PV) of a plan will be reduced.
· Tax consequences are NOT considered at divorce.
· Exception: Unless there are immediate & specific tax consequences.
· 2 types of retirement plans:
1. Defined contribution plan.

2. Defined benefit plan.

· Defined contribution plan:

· Each employee has his own account.

· Account has balance in it.

· I.e. balance is readily ascertainable at any given moment.

· NO formula.

· Immediately vested.

· Community claim:
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· Wife gets ½ of above amount.

· Coz she gets ½ of community property.
· Don’t forget to divide by 2 on exam!!!
· Inflation is NOT a factor in determining present value.

· If you marry prior to work starting:
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· Assumes that plan is fully vested.

· Defined benefit plan:

· Employer has 1 massive account to pay all benefits.

· No specific account for each employee.

· Payout occurs according to formula.

   E.g. retirement amount = 0.2 x years_worked x last_salary.

· Vesting date: Date after which employee is guaranteed to receive retirement benefits.

· Even if employment is terminated.

· Community claim: 2 formulas:

· Taggart formula / Time formula:

· Applies if spouse divorce after retirement.
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· Wife gets ½ of above amount.

· Coz she gets ½ of community property.
· Don’t forget to divide by 2 on exam!!!
· Taggart formula assumes all months equal.

· The years later in your career contribute more to contribution retirement plans than the earlier years.

· Marriage in later years = more $ for W.

· Berry formula / Modified time formula:

· Only applies if divorce before retirement.

· I.e. spouse still working at divorce.
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· Wife gets ½ of above amount.

· Don’t forget to divide by 2 on exam!!
· Berry gives higher value to later years of employment.

· I.e. all months are NOT treated equally.

· Retirement cap: If plan is capped & H reaches cap before divorce, then continued years working don’t count. So if H reached cap 2 months before divorce, then formula is:
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· Can replace time formula with some other measure if necessary e.g. points earned while married.

· Retroactivity: Decree can re-open to get retirement benefits if decree was silent as to retirement benefits. 

· Otherwise NOT retroactive.

· New (crazy) Texas statute: (see handout)
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· Benefits accrued at date of marriage = separate property.

· Calculate benefits at particular time using formula they give you.

· 2 ways to award pension rights at divorce:
1. Present cash value method: Non-employee spouse gets a lump sum payment now for their present value interest in the pension.

2. Reserved Jurisdiction Method: Use formula to determine amount for division at time of divorce, but delays the actual payment division until benefits are received.

· Promotion obtained after divorce ≠ community property.

· Exception: Unless it’s solely due to work done during marriage.

· Golden parachute: If company pays spouse to retire before divorce ( final payment = community property.

· Pensions at death:

· Joint survivor pension: Plan that pays out until both employee spouse & non-employee spouse die.

· As opposed to a plan which pays out only until employee spouse dies. 

· Employees usually have joint survivor pensions.

· Terminable interest rule: For joint survivor pensions, surviving spouse gets entire pension.

· Decedent spouse’s estate doesn’t get 50%.

· Terminable interest rule does NOT apply in Texas.

· In TX, pension is just like any other community property → gets shared 50-50.

· Exception: Only for govt. employees can surviving spouse get whole pension in TX.

· Other fringe benefits:

· Severance pay: pay given at termination of employment.

· Severance payment made during marriage = community property.

· If made after divorce, must look to purpose of payment.

· 2 situations:

1. If severance pay is for loss of future earnings ( it’s separate property.

· This is usually the case.

2. If severance pay is for services rendered ( it’s community property.

· Disability benefits:

· If disability insurance purchased with community funds ( proceeds are community property.

· Even though disability may only arise after divorce.

· This is the Texas rule.

· Disability benefits received during marriage = community property. 

· Even if disability arose before marriage.

· California: Look to what benefit replaces.

· I.e. lost future earnings | services rendered.

· Stock options: Stock options are like bonus for period from granting of option until it’s exercised. 3 situations:

1. If granted & exercisable before divorce ( community property.

2. If granted before divorce but only exercisable after divorce ( partially community property & part separate property.

3. If granted & exercisable after divorce ( separate property.

· Texas rule is unclear.

· Old Texas rule: if granted during marriage ( community property.

· To be community property, asset must have monetary value.

· Vacation benefits don’t have monetary value.

· Business goodwill:

· Goodwill: Additional value of corp. from its reputation.

· Personal goodwill: Post divorce earning capacity of spouse.

· So personal goodwill = separate property.

· Goodwill of a solo practice = separate property.

· Coz it’s practitioner’s ability to earn.

· This is the Texas rule.

· Business goodwill = community property.

· The bigger the corp. the less likely it’s personal property.

· Texas 2 prong test: goodwill only community property if:

1. Goodwill must exist independently of personal ability of working spouse AND

· I.e. Is goodwill personal?

· Yes = separate property.

· No = go to 2nd prong.

2. Working spouse must be able to benefit from goodwill if he stops working.

· I.e. is there any way for working spouse to benefit from corp.’s goodwill other than to continue working?

· Yes = community property.

· No = separate property.

· Texas rule is stingy.

· If started business during marriage ( goodwill is community property.

· Exception: Unless goodwill is personal according to 2 prong test.

· If spouse starts business before marriage ( increase in value of business during marriage = separate property.

· If goodwill is community property then:

· Community claim = value of corp. – value attributable to working spouse’s personal ability & goodwill.

· California: Goodwill = community property regardless of whether personal or business.

· But community claim limited to extent that earning capacity of working spouse exceeds earning capacity of someone with identical skill & experience in profession but with no clients.

· Crazy NY rule: Spouse can share working actress spouse’s celebrity status.

· TX would not allow this coz it’s post divorce earning capacity. 

· Education & professional license:

· Reimbursement: If community funds used to enhance separate estate of 1 spouse, it’s a loan & community must be reimbursed at divorce.

· Spouse’s post-divorce earning capacity = separate property.

· Degrees:

· Majority rule: Must reimburse for degree.

· Texas / Minority rule: 

· Degree ≠ property ( NO reimbursement.

· So even if community funds used to pay for degree → no reimbursement.

· Even if community funds used to pay off education loan → no reimbursement.

· Presumptions & tracing:

· Community property presumption: Everything owned at divorce is community property.

· Can rebut presumption by tracing to show property = separate.

· Remember: when property is exchanged, it doesn’t change its character.

· It remains separate | community.

· Tracing: Showing that property was acquired before marriage | during marriage by gift | inheritance | transformation of separate property.

· Exception: Inheritance ≠ separate property if devised for consideration.

· Contract for son to care for dad before death in exchange for dad’s assets ≠ separate property. 

· Coz son earned it.

· So it’s not a gift.

· Texas: 4 ways to rebut community property presumption:

1. Show property was acquired prior to marriage.

2. Show property was gift | inheritance.

3. Show property was award for pain & suffering.

4. Property can be traced to separate property.

· Gifts:

· Look to intent of donor.

· To see whether it’s intended for 1 spouse or both.

· If intended for 1 spouse ( separate property.

· Majority rule: If donor intended to give gift to couple ( community property.

· So wedding presents are community property.

· Texas / minority rule: 

· You can’t give gifts to community.

· You give 50% to separate property of each spouse.

· Gifts from employer:
· NOT gifts → compensation for services.
· So it’s community property.
· It’s only a gift if there’s no consideration.
· So Christmas gift from employer = community.
· Spousal gifts:
· If 1 spouse gives separate property to other spouse → character changes to separate property of other spouse.
· If your name is on the title to property ( there’s a presumption that the property is yours.
· Presumption is rebuttable. 
· If spouse buys property with separate funds & puts both spouses’ names on title ( presumption of gift of 50% of property to other spouse.
· Doctrine of significant recital: 
· Unrebuttable presumption that property is separate property if 2 requirements:
1. Title document shows property belongs to 1 spouse AND 

2. Other spouse participated in transaction.

· Participated = W knew that title was in H’s name only & never objected.
· Commingling:
· Commingling doesn’t necessarily change SP into CP. 
· Only if it’s impossible to distinguish SP from CP because of commingling ( it’s all community property.
· Family expense doctrine: Presumption that family living expenses are paid with community funds.
· Duty to support: If there’s no community property you must use separate funds to support your spouse.
· And you can’t be reimbursed.
· Only if separate income exceeds family expenses every month can you trace income to separate property.
· E.g. Year 1: income = $10,000; expenses = $20,000. At end of year 1, community estate = $0. 
· Year 2: income = $30,000; expenses = $20,000. At end of year 2, community estate = $10,000.
· Problem:

· Deposit $1000 of separate property (SP) in account.
· Deposit $100 of community property (CP) in account.
· Withdraw $100.
· What is character of $1000 left in account?
· 3 approaches: 
· Identical sum inference: If account is commingled & there’s a deposit for a strange amount & then withdraw the exact same strange amount shortly after deposit ( withdrawal takes on character of deposit.
· Sometimes applies even if sum is NOT identical, but it’s similar.
· How long after is an issue.
· Strict tracing approach: If separate & community funds are commingled in an account ( account is community property.
· Community out first: If account is commingled, all withdrawals are deemed community withdrawals until all community funds are used up.
· This is Texas rule. 
· Opposite is that all withdrawals assumed to be separate property withdrawals.
· This assumes the worst against the manager of the account.
· Coz manager prefers withdrawals to be withdrawals of community property.
· Interest: Interest that accrues on separate property is community property.
· This is the Texas rule.
· Animals: All animals born during marriage are CP.
· Property damage:
· Insurance policy: If property was SP, then proceeds from insurance policy are SP.
· But if community funds used to pay premiums → community gets reimbursement for payments.   
· Personal injury:
· Compensation for personal injury = separate property.
· Coz you body is separate property.
· Can be from insurance policy OR
· Court damages award.
· Damages for medical expenses | loss of earning capacity = community property.
· If can’t tell whether damages are for personal injury or something else → damages are community property.
· Spouse v. spouse:
· No more spousal immunity.

· Emotional distress:
· Can claim against spouse for intentional infliction of emotional distress (IIED).
· Conduct must be extreme & outrageous.
· NO negligent IED.
· Fraud:
· Spouses can’t sue each other for fraud.
· “Fraud on the community” is term of art NOT cause of action. 
· Occurs when 1 spouse disposes of other’s ½ interest in CP without the other’s knowledge. 
· Coz court can divide community in just & right manner.
· Need NOT divide equally.
· This compensates for fraud.
· Life Insurance:
· 2 approaches:

1. Inception of title: Character of property is determined by the intention at the time of purchase. 

· Texas follows inception of title rule. 

· Used for everything except pensions.

· If policy bought before marriage ( proceeds are separate property.

· But community is reimbursed if used community funds to make premium payments.

2. Pro-rata approach: Compute fractional ownership e.g. pensions.

· 2 types of insurance policies:
1. Term policy: 

· Each premium payment buys new policy.

· Only covers insured for the term period.

· If insured doesn’t die during term → it’s worthless.

· So proceeds likely to be community property.
· This is what happens in TX.
2. Whole life policy:

· Covers you for life.
· Insurance policies come up in 2 situations:
1. Death.

· Here, ½ goes to surviving spouse & other ½ devised to decedent’s estate.

2. Divorce.

· Here, term policies are worthless.

· If you die & forgot to remove your ex as beneficiary to life insurance policy → it’s assumed to be in error.

· Ex gets jack.

· Gifts of CP:
· Texas: Unilateral gifts by 1 spouse of community property are allowed if reasonable.
· 2 factors determine reasonableness:
1. Relationship between donor & donee.

· Gift must be socially acceptable.
· Gifts to boyfriends & girlfriends from CP are NOT acceptable.
2. Amount given considering amount remaining in community estate.

· But can always devise ½ of CP at death even if unreasonable.
· Credit purchases:
· Property can be part separate & part community.
· E.g. Buy 1 goggle stock ($300) with $150 SP & $150 CP, then ½ share of stock is SP & ½ is CP.
· Debt incurred during marriage = community property. 
· Exception: Unless lender specifically agrees to seek payment from only 1 spouse.
· E.g. house bought for $100K:
· With $20K separate property down-payment & 
· $80K mortgage (mortgage is CP).
· So 20% of house = SP & 80% = CP.
· If sell house for $200K:
· $40K = SP.
· $160K = CP.
· Reimbursement
· Only applies for:
· Unsecured debts.
· $ from work / effort of spouses.
· Use inception of title.
· Texas: 
· E.g. sign house contract → marry → closing.
· House is SP.
· Stupid rule, coz entire mortgage must get paid off during marriage.
· But community gets reimbursed for mortgage payments.
· Reimbursement formula:
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· If separate funds used for community expenses ( entitled to reimbursement.
· Exception: Unless there were no community funds for living expenses.
· Coz then interferes with duty to support spouse.
· So, mostly you will be reimbursed.
· No reduction for benefit received.
· Economic contribution:
· Only applies for:
· Secured debts AND
· Capital improvements.
· Can’t get both economic contribution & reimbursement.
· Get one or the other.
· Economic contribution formula:
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· Formula for equity at divorce:
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· So community gets to share if property appreciates in value.

· But formula is same even if property depreciates. 

· Separate property = equity in property existing at time of 1st community contribution.

· In most cases, equity in house at marriage = SP.

· But if 1st community payment is made in middle of marriage → must take equity at that time as SP. 

· No reduction for CP benefit from economic contribution.

· But, no reimbursement for paying taxes, repairs, interest | insurance.

· Coz either get economic contribution | reimbursement – not both.

· Income (Rents & profits):

· Income from separate property is community property.

· Exceptions: 

· Increases in value of SP due to natural enhancement → remains separate property.

· E.g. livestock grow from colts into cattle = SP.

· Exception: If spouse’s business is buying & selling property → increase in value of SP is community property.

· Revenue from oil & gas is separate property.

· Trusts: Interest accruing in SP trust is SP, as long as beneficiary spouse doesn’t have absolute rights.

· I.e. spouse can’t be trustee & beneficiary.

· But if income is distributed ( it’s CP.

· California: Income from SP is SP.

· Lottery ticket: If bought with SP, but win during marriage ( income is community property.

· Businesses:

· If spouse starts business before marriage ( increase in value of business during marriage = separate property.

· If you own a corp., corp.’s income ≠ community property.

· Exception: Unless you are paid out by corp. 

· e.g. dividends. 

· Timber: Timber from land = income = CP unlike oil & gas.

· Interest: 

· Interest accruing on SP bank account is community property.

· Business interests:

· 2 MP principles collide:

· Inception of title: bought SP, so should remain SP.

· Income from SP = CP.

· Look at character of property exchanged for shares to determine character of business.

· Can start SP business during marriage if started completely with SP funds.

· So it doesn’t matter when business is started.

· Only matters with what.

· If use 50% SP & 50% CP → business is 50-50.

· 2 ways to calculate increase in value of corp.:

1. Pereira formula:

                   SP claim = value of SP business + reasonable annual rate of return.

                   CP claim = value of business at divorce – SP claim.

· So CP only gets something if business has better rate of return than “reasonable rate.”

2. Van Camp (Texas) formula:

CP = reasonable value of owner’s services during marriage – compensation (benefit) received by community. 

· CP only gets reimbursed for services if efforts were in excess of compensation received.

· So if community was adequately compensated ( no community claim.

· If SP corp. earns income ( it’s SP until paid out.

· If declares dividends ( CP.

· But solo proprietorship income = CP.

· Closely-held corps.: 

· Alter-ego: If business is alter ego of spouse → business is treated like solo-proprietorship. 

· So all income is community property.

· Stops working spouse from screwing non-working spouse by not declaring dividends.

· Must look to blurring of use of funds.

· Partnerships:

· Majority view: Treat like corp.

· Retained earnings = SP.

· Dividends = CP.

· Minority view:

· Earnings = CP.

· Natural enhancement = SP.

· Management powers:

· Sole management community property: 

· Property acquired during marriage that spouse would have owned if single.

· Can be sold | encumbered by 1 spouse unilaterally.

· Separate property is sole management property of owner.

· Possession | title to CP gives rise to presumption of sole management.

· 3rd party can rely on this.

· Exception: Unless he has notice otherwise.

· Joint management property: 

· Requires consent of both spouses to sell | encumber.

· E.g. homestead.

· All management issues are unnecessary: 
· Should simply get both H & W to sign if buying something from them.
· Can change management character by agreement.
· Duties of manager:
· Manager owes duty of good faith that he’s managing for benefit of other spouse.
· So negligent business decisions are okay.
· If commit fraud on community estate ( you’re liable to CP estate & will get an unequal distribution at divorce. 
· Creditor rights: SEE PG. 302 of BOOK!!!!
· Creditor’s rights based on 1st come 1st basis.

· Earlier creditors get priority over later creditors.

· So, purchase money lender typically gets “1st dip.”
· Creditor must abstract the lien (record it) for it to become effective.

· Debts incurred before marriage are separate property.

· Debts incurred during marriage are community property.

· Exception: Unless agreed to be satisfied by separate property.

· 1st question of creditor’s is always: is it a debt of 1 spouse or both?
· 2nd question: Is it a necessity?
· Doctrine of necessities: If debt is for a necessity (living expense of couple) then it’s a debt of both spouses i.e. both liable even if only one spouse incurred debt.
· Whether something is community debt is totally different from whether there’s joint liability.
· I.e. community debt ≠ joint liability.
· Coz community can be indebted, but only 1 spouse may be liable. (see chart pg. 302)
· All credit purchases = community debt.
· That doesn’t mean there’s joint liability.
· Jurisdiction:
· If TX only has personal juris. over only 1 spouse, TX can only grant divorce.

· Must have personal juris. over both spouses to divide property.

· Community property stops accumulating at divorce.

· Even if property hasn’t been divided.

· Can only divide property located outside the state if personal juris over both spouses.

· Texas has personal juris if:

· Served with process in TX or

· Minimum contacts.

· Law of forum where divorce occurs applies.

· Even if court has juris, can still file forum non-conveniens.

· I.e. inconvenient forum.

· E.g. if child has lived outside state for more than 6 months.

· Federal pre-emption:

· Military retirement is divisible at divorce.

· Exception: Military disability retirement → NOT divisible at divorce.

· Social security benefits are NOT divisible at divorce.
· Disability retirement benefits are NOT divisible at divorce.
· ERISA applies to all private companies with > 50 employees. 
· Railroad retirement benefits are NOT divisible at divorce.
· Dividing community estate at divorce:
· Court can divide CP estate as it deems just & right.
· Fault of parties can be considered.
· Division need NOT be equal.
· Need only be fair.
· Only at death must division be 50-50.
· Division can’t be manifestly unfair or unjust.
· Court can’t divide separate property.
· If homestead is H’s separate property ( can’t award W homestead rights.
· Only de-minimis mischaracterizations of CP as SP are okay.
· If material ( new division must be granted.
· Must be remanded.
· Coz court of appeals can’t redo (decide facts).
· Court has broad discretion to appoint receivers.
· Ordinary civ pro rules don’t apply.
· Alimony:
· Alimony = spousal support.
· Can get temporary alimony while divorce is pending.
· Can last until decision final.
· If there’s an appeal ( it’s not final.
· You can’t squander $ while divorce pending.
· Same as if still married.
· Otherwise, NO post divorce alimony in Texas.
· Exception:
· Can get alimony if receiving spouse can’t provide for her minimal reasonable needs AND:

· Marriage lasted longer than 10 years OR

· Payor spouse convicted of family violence.

· 3 year limit: alimony must stop after 3 years.

· Exception: Unless recipient has physical | mental disability.

· Alimony cap: Max. alimony = lesser of:

· $2500 OR

·  20% of payor spouse’s monthly income.

· Spouses can agree to pay alimony though.

· Child support:
· Can’t automatically increase child support.
· E.g. for inflation, kids becoming more expensive etc.
· Must be substantial change in circumstances for child support to be increased.
· Dental treatment ≠ substantial change.
· If 1 party dies while divorce pending ( property passes according to rules for division at death.
· Tax concerns:
· Divorce (division of CP) is NOT taxable event.
· Always prefer cash to property coz when sell property, you get taxed on income (FMV – basis).
· Child support has NO tax consequences:
· NOT income to recipient.
· NOT deductible by payor spouse.
· Alimony:
· Is income for recipient & is deductible for payor spouse.
· So parties prefer alimony.
· 3 requirements for alimony:
1. Can’t be called child support AND

2. Ends if recipient dies AND

3. Can’t be fixed to a child.

· It’s fixed to a child if payments end 6 months before | after child reaches majority.
· So payments can’t stop when child reaches majority.
· Payments can be considered alimony for bankruptcy purposes but not for tax purposes & vice-versa.
· Pre-divorce alimony NOT taxable.
· Coz it’s transfer of CP.
· Dependents (kids):
· Primary custodian gets dependency exemption in tax.
· Exception: Unless parties contract otherwise.
· Texas: Court can’t assign right to other spouse.
· But court can in other jurisdictions.

· Taxable status determined at December 31st.

· If divorce after, considered married for tax year.

· If divorce before ( single for tax year.

· Sometimes preferable to be married, & sometimes not.

· Bankruptcy:

· Domestic support obligations are NOT dischargeable in bankruptcy.

· Bankruptcy filing stays all other proceedings – including divorce.

· Can’t divide assets if there’s an automatic stay.

· Settlement agreements:

· Can back out of divorce agreement between time of agreement & time that decree is entered based on agreement.

· Exception: If agreement reached through mediation ( settlement is final.

· Can’t back out.

· Contract defenses are valid to escape performance of divorce agreement.

· Contract law governs settlement agreement.

· Divorce decree:

· Holding in contempt:

· Can only be held in contempt for disobeying divorce decree if decree (or agreement) is clear, specific & unambiguous.

· Only final judgments are enforceable by contempt.

· Exception: Order to pay family support need not be final to be enforced by contempt.

· BUT order to pay money is NOT enforceable by contempt.

· Coz if you ain’t got it, you just can’t pay & can’t sit in chookie as a result.

· Exceptions: 

· If money exists at time of order, can be held in contempt.

· If obligation to pay is tied to property ( it’s enforceable by contempt.

· Contempt summary: Contempt only available if:

1. Order is clear & unambiguous AND

2. Person has ability to perform but chooses not to.

· Statute of limitations: 

· Must enforce division of tangible property in existence at time of divorce within 2 years of decree.

· 2 years only begins to run once possessory spouse denies other spouse has a right to the property.

· This rarely has any effect.

· For future property NOT in existence at time of divorce, must enforce within 2 years of property maturing.

· If decree doesn’t address property & it’s CP ( statute of limitations doesn’t apply. 

· Community property not divided at divorce becomes “tenants in common.”
· Still 50% interest & can be divided at any point after divorce.

· Before 2 year statute of limitations. 

· Dividing community estate at death:
· At death, 50% of community estate goes to surviving spouse & 50% goes to decedent spouse’s estate.

· Spouse prefers division at death rather than divorce, coz if spouse is beneficiary in will, spouse loses this at divorce, but not at death.

· If spouse dies intestate (no will): see pg. 465-466.

· If NO kids → surviving spouse gets ALL community property.

· For separate property division see pg. 465.

·  If kids: 

· If kids are kids of surviving spouse:

· Surviving spouse gets ALL community property.

· If kids are NOT kids of surviving spouse i.e. kids from prior marriage:

· Surviving spouse gets 50% community property.

· Kids get 50% community property.

· Decedent has right to devise 50% of community estate without approval of other spouse.

· BUT can’t devise specific item of CP, even if overall division is 50-50.

· Right of election: If decedent does devise specific items, surviving spouse can choose to accept will OR take 50% interest in each item of community property.

· E.g. will says:

· 100% of A → kid.

· my interest in B → U of H.

· 100% of C → wife.

· If surviving spouse rejects will → all mention of her in will is omitted.

· If decedent devises > 50% of CP item to 3rd party → do gift analysis for reasonableness.

· Designations of beneficiaries as ex spouses are voided.

· Conflicts of law:

· Law of state with most significant relationship governs.

· Usually this is state of marital domicile. 
· So usually, law of state where parties lived when married governs.

· Migrant spouses:

· Courts try to maintain property rights that existed in prior juris.

· Moving from community property state to non-CP state:

· Doesn’t affect character of property.

· Just look at character of property on day before move.

· Moving from non-CP state to CP state:

· At divorce: Property is treated as if it were all acquired in Texas.

· I.e. TX law applies.

· So if it would’ve been community property → it’s CP.

· At death: Property you brought with you is all separate property.

· Even if only 1 party moves to Texas, TX law applies.

· Jurisdiction:

· Must make special appearance to challenge jurisdiction.

· Otherwise you waive right to object to court’s jurisdiction.

· If court has jurisdiction over both spouses, can divide property located outside the state.

· Even real property outside the state.

· But usually get spouse whose property is in another state to sign quit-claim deed to other spouse.

· Makes matters much easier.

· Marital agreements:

· Partition: split of property.

· Some interest in item to 1 spouse & some to other.

· Division need not be equal.

· BUT must be division.

· If 1 spouse gets 100% of something ( forfeiture ≠ partition.

· Exchange: Must be swap of something for something else.

· E.g. H keeps his wages & W keeps hers = exchange.

· Coz H traded his 50% of W’s wages for W’s 50% interest in his wages.

· Ambiguous contracts are construed in favor of community estate.

· Premarital agreements:

· Texas: Difficult to challenge pre-marital agreement.

· They are liberally interpreted to carry out intention of parties.

· Premarital agreement only void if:

· Involuntary signing OR

· I.e. fraud or duress.

· 3 things:

1. Unconscionable AND

2. Inadequate disclosure of financial status AND

3. NO waiver of right to further disclosure.

· So, TX will enforce unconscionable agreement as long as you get the waiver.

· Waiver is the answer.

· Unconscionability:

· Standard v. high.

· Duress insufficient.

· Unfair insufficient.

· He’s never seen one be voided for unconscionability in 20 years.

· Involuntary:

· Standard is ridiculously high.

· H gave pregnant chick pre-nup night before marriage ≠ involuntary. 

· California: Requires 7 day notice of premarital agreement prior to marriage.

· If don’t give her 7 days to decide ( void.

· If contract encourages divorce ( void.

· Contract encourages divorce if gives financial incentive to get divorced.

· Law at time of divorce applies to premarital agreements.

· Not law at time of contract.

· So don’t go telling clients it’s okay to sign coz under today’s law it’s unenforceable.

· Coz tomorrow, it might be valid.

· If parties partition | exchange property ( income from that property is community property.

· If couple wants income from SP to remain SP, in pre-marital agreement must say “partition & exchange.”

· Can’t agree that it is, coz only married spouses can change character.

· Since not married yet, can’t do that.

· Can partition & exchange everything.

· So it’s possible in TX for there to be NO community estate.

· 3 types of agreements:

· Pre-marital agreement: before marriage.

· Post-nuptial agreements: after marriage but before marriage begins to break up.

· Settlement (separation | divorce) agreement. 

· Post-nups are treated same as pre-marital.

· NO consideration required by either.

· Coz promise to support is already present.

· So also v. hard to invalidate post-nuptial agreement.

· W who was seeing divorce attorney at time of post-nuptial agreement & never told H = valid.

· Only if there’s a threat to children will post-nuptial agreement be invalidated.

· Agreement signed when marriage is breaking down = settlement agreement rather than post-nuptial agreement.

· Gifts:

· Interspousal gifts:

· Can change CP to SP by gift.

· Gift requires:

1. Intent AND

2. Delivery AND

3. Acceptance.

· Can’t use gifts in pre-marital agreements.

· Coz no delivery.

· Texas: If spouse gives gift to other spouse on gift-giving occasion ( it becomes separate property of other spouse.

· Joint tenancy survivorships:

· Survivorship property: Goes entirely to surviving spouse & decedent can’t devise his 50%.

· Texas: Not allowed.

· Can’t leave home entirely to your spouse.

· BUT can create survivorship community property.

· Either spouse can revoke survivorship agreement unilaterally by giving other spouse notice.

· Can’t create survivorship account between spouse & child.

· Only spouse & spouse.
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