THE TEXAS PROPERTY CODE:
1. Chapter 24 - Evictions (also TCRP 738-755)
2. Chapter 54 - Landlord Liens (Contractual)
3. Chapter 91 - General Provisions
4. Chapter 92 - Residential Leases
5. Chapter 93 - Commercial Leases
6. Chapter 94 - Manufactured Housing
7. Chapter 301 - Texas Fair Housing Act
RESIDENTIAL LEASES

RESIDENTIAL LEASES, GENERALLY
1. Lease covenants are independent of each other; therefore, tenant can't withhold rent for landlord's breach
2. Tenancy-at-will: must give at least one pay period's notice for termination, move-out, or change in rent
3. Tenant at sufferance: naked possession of the property; was never really a T at all; may happen if previous owner is foreclosed upon and stays in house w/o lease
4. Periodic tenant: implied duty to pay reasonable rent and to pay for damages
DEFINITIONS: TPC §92.001

1. "Tenant" - person who is authorized by a lease to occupy a dwelling to the exclusion of others AND who is obligated by lease to pay rent
2. "Landlord" - owner, lessor, or sublessor of a dwelling, but NOT a manager/agent, unless that person purports to be owner

WAIVER/EXPANSION: §92.006

1. Can't waive LL duty or T remedy for:
a. Security deposits
b. Security devices*
c. Disclosure of ownership/mgmt.*
d. Utility cutoffs
e. Duty to install a smoke detector*
f. Duty to mitigate damages (§ 91.006)
2. * Only enlarged by written agreement

3. Can't waive provisions related to repairs of conditions materially affecting the health and safety of the ordinary tenant. (may lead to actual damages, civil penalty of one month's rent + $2,000; see §92.0563(b))
4. T can't waive exemptions from a contractual landlord's lien.  § 54.043
5. T can only waive LL duty to inspect and repair smoke detectors by written agreement.
6. Can't agree for the tenant to repair, at the tenant's expense, unless (§92.006(e)):
a. LL only owns one rental dwelling at the beginning of the lease term;
b. Dwelling is free from any conditions that would MAHS of an ordinary tenant (at the beginning of the lease);
c. LL has no reason to believe a condition MAHSOT is likely to occur during the lease term or renewal; and
d. Lease is in writing, provision is underlined OR boldfaced, specific and clear, and the agreement is made knowingly, voluntarily, and for consideration
UNDERLINED OR BOLDFACED:
1. §92.056-§92.0561: Repair/repair & deduct

2. §92.006(e): Repair at tenant's expense

3. §92.0131: Rules for parking

4. §92.103: Advance notice of surrender for security deposit refund
5. §92.159: Tenant's notice in writing

6. §92.164: Tenant's remedies for failure to install or rekey security devices

7. §54.043: Contractual landlord's lien

APPLICATION DEPOSITS:

1. App. Deposit - refunded if rejected
2. App. Fee - nonrefundable

3. §92.3515: Must give notice of selection criteria & grounds for denial (see list)

4. §92.352: Deemed rejection after 7 days

5. §92.354: Liability of landlord who in bad faith fails to refund = $100 + 3x amount wrongfully withheld + reas. attorney fees

6. §92.355: No waiver of rights

CONDITION OF PREMISES
LANDLORD'S DUTY TO REPAIR:
1. Kamarath v. Bennett (implied warranty of habitability that premises is fit for living)

2. §92.061: Repair statute in lieu of Kamarath
3. §92.052(a): LL must make a diligent effort to repair if:

a. T gives notice where rent is normally paid (must be in writing if written lease so requires)
b. Not delinquent in rent

c. the condition MAHS or hot water

4. No duty to repair condition caused by:

a. The tenant

b. Lawful occupant in tenant's dwelling

c. Member of tenant's family, or

d. Guest or invitee of the tenant
5. Upon a casualty loss:
a. Period for repair starts when insurance proceeds are received

b. If totally unusable, LL or T may terminate
c. If partially unusable, and not the fault of the tenant, T can get reduction in rent, but only with court order. LL and T may agree otherwise in lease.

6. §92.056: Landlord's Liability: Liable if:

a. §92.052 is met, and 

b. One Notice Method:

i. Notice by CMRRR or registered mail

ii. Reasonable time to repair
c. Two Notice Method:
i. Notice by some method (oral/writing)
ii. Reasonable time to repair
iii. Subsequent written notice
iv. Reasonable time to repair
d. Reasonable Time to Repair:
i. Presumed to be 7 days
ii. Rebut presumption with severity and nature of condition, shortage of materials or labor
7. §92.056(e): Tenant's Remedies:
a. Terminate lease
i. Entitled to pro rata refund
ii. Can deduct security deposit from rent
b. Have repaired under repair & deduct
c. Deduct from rent, without judicial action, the cost of repair & deduct
d. Obtain judicial remedies - §92.0563
i. Court-ordered repairs (except: after Jan. 1, 2010, JP can't order repairs)
ii. Reduction in rent
iii. Civil penalty of one month's rent + $500
iv. Judgment for actual damages, and
v. Court costs and attorneys' fees
8. §92.0561: Repair & Deduct Remedies:
a. May only deduct from subsequent rent
b. Deduction may not exceed the greater of:
i. One month rent under the lease OR
ii. $500
c. Repairs under this section ONLY IF:
i. Duty to repair under §92.052 which hasn't been waived in written lease

ii. T has given required notice (1 or 2 notice method), and at least one of those notices states the intent to repair & deduct AND reasonable description of intended repairs
iii. Any one of the following has occurred:
1. LL failed to remedy overflow of sewage in dwelling OR flooding from broken pipes OR natural drainage inside
2. Cessation of potable water
3. No hot or cold air & health official gave notice that it affects MAHSOT
4. LL has notice from health official that affects MAHSOT
d. If above are met, tenant may repair:
i. Sewage/flooding - immediately after notice

ii. Potable water - 3 days after notice

iii. Inadequate heat/cooling - 3 days after notice

iv. Any other MAHS - 7 days after notice

e. Repairs must be made by someone listed in the yellow pages or classified ads of a newspaper, UNLESS T and LL agree that T will repair at LL's expense
f. §92.0562: LL Affidavit for Delay:
i. May delay repairs by tenant for:
1. 15 days for parts
2. 30 days for general shortage of materials or labor following a natural disaster
ii. Subsequent affidavits okay for up to 6 months from first affidavit
iii. Acceptable methods of delivery:
1. Personal delivery to tenant,
2. CMRRR to tenant, OR
3. Inside dwelling in conspicuous place if written lease allows for it
9. §92.058: LL Remedy for T's Violation:
a. Actual damages from tenant
b. If after landlord sends written notice to tenant of bad faith withholding or repairs, LL may recover civil penalty of one month's rent + $500
10. §92.060: Agents for Deliver or Notice:
a. Managing agent, leasing agent, or resident manager is agent of the landlord for this subchapter
RETALIATORY EVICTION:

1. §92.331: LL may not retaliate if tenant:
a. In good faith exercises or attempts to exercise a right granted to the T by lease, ordinance, or federal/state statute
b. Gives LL notice to repair; OR
c. Complains to gov't entity of a code violation
2. Landlord may not within 6 months retaliate by:
a. Filing an eviction proceeding
b. Depriving tenant use of premises
c. Decreasing services
d. Increasing rent or terminating lease OR
e. Engaging, in bad faith, in conduct that materially interferes with tenant's rights
3. §92.332: Nonretaliation:
a. Increasing rent under escalation clause
b. Changing rent or services to all in a multi-dwelling project
c. Eviction or termination okay where:
i. T is delinquent in rent
ii. T intentionally damages property or threatens personal safety of landlord
iii. T has materially breached lease by serious misconduct or criminal acts
iv. Tenant holds over
v. T doesn't take action under §92.331 until after notice of termination
vi. LL's good faith belief that T will affect the quiet enjoyment of neighbors, MAHS of others, or damage property.
4. §92.333: Tenant's Remedies:
a. Civil penalty of one month's rent + $500, actual damages, court costs, and reasonable attorneys' fees
b. Reduced by any delinquent rent
5. §92.334: Invalid Complaints:
a. Rebuttal presumption that T acted in bad faith
b. LL may recover possession, civil penalty of one month's rent + $500, court costs, reasonable attorneys' fees
6. Sims v. Keist: Retaliation is a separate cause of action
7. §92.335: Eviction Suits:
a. Retaliation is a defense in an eviction suit
b. Rent deduction for retaliation is a defense to nonpayment of rent suit
LANDLORD RELIEF FOR NONPAYMENT:
1. F.E.D. (Eviction)

2. Late fees (TPC §92.019) - must be in lease

3. Exclusion of Tenant (Lockout)

4. Seizure of non-exempt property for LL lien

5. Utility disconnect
RESIDENTIAL LANDLORD'S LIEN:
1. Hall v. Garson: U.S. Constitution requires that a hearing be held before seizing personal property (due process)

2. §54.041: Landlord has a lien for unpaid rent that is due, and this lien attaches to nonexempt property in the residence or storage room
3. §54.042: Exemptions (adds to §42.001)

4. Contractual landlord's lien must be underlined or bolded in lease agreement

5. §54.044: Seizure of Property:

a. May only seize nonexempt property IF:

i. Authorized by a written lease AND

ii. Can be done w/o breach of the peace
b. Immediately after seizure, must leave written notice of entry and itemized list of items removed

c. Notice must be left in conspicuous place within the dwelling

d. Notice must contain the following:

i. Amount of delinquent rent

ii. Name, address, & phone number to contact about amount owed
iii. Statement that property will be promptly returned on full payment of rent

e. LL can't charge costs for this

6. §54.045: Sale of Seized Property:

a. Written lease must authorize sale

b. Before selling, LL must give T at least 30 days notice (see notice requirements)

c. Proceeds to rent, then reasonable costs of moving, storage, and sale if lease allows
d. Tenant's Right to Redeem: T may redeem the property at any time before property is sold by paying all delinquent rents and, if lease allows, moving and selling costs

7. §54.046: Violation by Landlord:

a. If LL willfully violates: actual damages, return of any property seized that hasn't been sold, return of the proceeds of any sale, the greater of one month's rent OR $500, less any amount tenant owes, and attorneys' fees
8. §54.048: Tenant May Replevy:

a. Any time before judgment in a suit for unpaid rent, tenant may replevy any property seized by posting a bond approved by court payable to LL

FORCIBLE ENTRY & DETAINER

(EVICTION): *Commercial & Residential*
1. F. Entry - person enters real property of another w/o legal right (no lease or consent)

2. F. Detainer - enters w/ legal right, but holds over w/o legal right

3. Conroy v. Manos (removed belongings pursuant to writ of restitution)

a. either forcible detainer suit papers OR the writ of restitution constituted due process that she had to vacate or personal property would be removed

b. LL has no duty to protect property removed in eviction

4. §24.005: Notice to Vacate:

a. Move Out Notice OR
b. "Move OR Pay" Notice - must accept the rent if tendered

c. At least 3 days' written notice unless written lease has shorter or longer period
5. File Suit
a. Justice court has exclusive jurisdiction
b. Venue in precinct where located

6. Service of Process
a. Usually an appearance; no "answer"
b. TRCP 739: "Appear same day of next week", but in no case later than 10 days or earlier than 6 days from service of citation
c. TRCP 742: May serve tenant or anyone over 16 who occupies the dwelling

d. **Must include specific notice about obtaining a lawyer or free legal assistance
7. TRCP 740: Possession Bond:

a. LL may file a possession bond any time before final judgment

b. T shall receive notice similar to service
c. Upon notice, the following rules apply:

i. T can stay if he gets a counterbond within 6 days of notice

ii. T can get expedited trial within 6 days of notice

iii. If no counterbond or expedited trial, constable gives possession to LL after 6 days following notice

iv. If T loses at expedited trial, constable gives possession to LL after 5 days following the trial
8. Trial
a. TRCP 746: Only issue is possession, except that nonpayment of rent may be added (Max. $10,000)
b. May request a jury trial within 5 days of service with payment of jury fee
c. If LL wins, he gets writ of possession, costs, and damages (but no writ shall be issued until 5 days after judgment)
d. If T wins, he gets costs and damages

9. TRCP 749: Appeal to County Court:

a. Trial de novo at county court

b. Must file a bond OR pauper's affidavit (TRCP 749a)within 5 days after date judgment is signed
c. If day 5 falls on Saturday, Sunday, or legal holiday, extended to next day that court is open for normal business

d. If T didn't file an answer in JP court, must file an answer in county court within 8 days or may get default judgment
10. TPC §24.007: Appeal from  County Court
a. Residential purposes ONLY

b. County court judgment cannot be stayed pending appeal unless supersedeas bond is filed within 10 days of signing of judgment

c. Failure to post a supersedeas bond doesn't preclude a T from appealing; T just loses possession
d. T can still appeal without possession if:

i. Monetary damages

ii. "Collateral consequences" exception

iii. Court costs & pre-judgment interest

e. Loss in F.E.D. action does NOT preclude T from bringing action to decide whether eviction was wrongful; only applies to immediate possession
11. TRCP 749a: Pauper's Affidavit:

a. Must be filed within 5 days of judgment
b. If disapproved at JP court, may appeal to county court within 5 days

c. Considered accepted if:

i. Not contested by LL

ii. Contested by LL & JP approves OR

iii. Appealed and county court approves

d. If county judge disapproves, may perfect appeal by filing bond within 5 days of disapproval
12. TRCP 749b: Pauper's Affidavit in Nonpayment of Rent Appeal:

a. T entitled to stay in possession during pendency of appeal if:

i. T pays into court registry within 5 days of filing PA one rental period's rent
ii. During appeal, as rent becomes due, pay rent into court registry within 5 days of due date
iii. If T fails to pay, LL files notice of default in county court and gets a writ of restitution, subject to limited one-time right to cure (TPC §24.0054)

13. TPC §24.0061: Writ of Possession:
a. May not be issued earlier than 6th day after judgment (TRCP 748)

b. Directs constable to direct T to leave the premises; if T doesn't move, the writ authorized constable to hire warehouseman to remove property from premises (TPC §24.0061(e))

c. "Premises" - unit that is rented and any outside area or facility T is entitled to use or that is held out for T's generally

d. Constable must give at least 24 hours notice before execution

e. Constable is not liable for damages if executed in good faith and with reasonable diligence
14. TPC §24.0062: Warehouseman's Lien:

a. Warehouseman has lien on removed property stored in bonded warehouse to the extent of any reasonable storage and moving charges incurred

b. Lien does NOT attach until stored
c. Officer shall deliver notice to T within 72 hours stating that:

i. T's property is being removed

ii. T may redeem any of the property, without payment of moving or storing charges, on demand while its being removed but before it permanently leaves "premises" (must be underlined or bolded)

iii. Within 30 days from date of storage, T may redeem any §24.0062(e) property on demand and upon payment of charges attributable to items being redeemed

iv. After 30 days and before sale, T may redeem property on demand upon payment of all charges, AND

v. Warehouseman has a lien and may sell to satisfy charges within 30 days
15. TPC §24.006: Attorney's Fees and Costs:
a. To recover attorneys' fees, LL must:

i. Give written demand to vacate and state that if T doesn't vacate before 11th day after receipt of notice and if LL files suit, LL may recover attorneys' fees; must be sent by registered mail or CMRRR at least 10 days before suit is filed OR
ii. Have a provision in lease allowing for attorneys' fees

b. T not required to give notice for fees

c. Prevailing party recovers all court costs
UTILITY DISCONNECT:
1. LL may not interrupt utility service paid directly by T unless for bona fide repairs, construction, or an emergency

2. Before January 1, 2010 (TPC §92.008):
a. LL may only interrupt electrical service if provided as an incident of the lease agreement for nonpayment of rent
b. Must restore within 2 hours of T tendering payment during normal business hours
c. If LL violates, T may:

i. Terminate the lease AND
ii. Recover damages, greater of one month's rent or $500, reasonable attorneys' fees, court costs, less any amount owed

d. Can't waive this provision

3. After January 1, 2010: Can no longer interrupt utility service, except for bona fide repairs, construction, or an emergency

a. TPC §92.0091: Right of Restoration:

i. If §92.008 is violated, tenant may:

1. File a sworn complaint

2. Obtain a writ of restoration

3. Serve writ on LL

4. LL gets a hearing

5. After 8 days, judgment for court costs against LL

ii. Writ of possession supersedes restoration
iii. If LL doesn't comply with writ, may be held in contempt of court

iv. If T files bad faith complaint, may be liable for actual damages, greater of one month's rent or $500, attorneys' fees, court costs, less any amount owed
EXCLUSION OF TENANT (LOCKOUT):

(§92.0081 - Residential; §93.003 - Commercial)
1. LL may not remove door, window, or lock

2. If T is delinquent in rent, LL may change the door locks on the door

3. Must have right in written lease after 1/1/08

4. Must also give pre-lockout notice by:

a. Hand delivery not later than 3 days before lockout

b. Posted on the inside of the main door not later than 3 days before lockout OR

c. Mailed not later than 5 days before lockout

5. Pre-lockout Notice must state things below 

6. Must place written notice, at the time of the lockout, on T's front door stating:
a. On-site location where T can go to get key 24 hours a day OR phone number answered 24 hours a day where T can get key delivered within 2 hours

b. That T can obtain key at any hour, regardless of whether paid or not (must be underlined or bolded)
c. Amount of rent due

7. LL can't change locks day before office closes

8. Can't keep T out of common area

9. If LL violates, T may:

a. Get possession OR terminate; AND

b. Get civil penalty of one month's rent + $1,000, actual damages, court costs, attorneys' fees, less any rent owed
10. If LL makes T pay rent before getting new key, additional one month's rent
11. TPC §92.009: Right of Reentry
12. Warehouse Partners v. Gardner (Man used premises as home & office)
a. Permanent residence must be shown to get keys (instead of commercial rules)

SECURITY DEPOSITS:
1. TPC §92.103, 107: LL must refund a security deposit OR provide an itemized list of deductions to the T on or before the 30th day after the date the tenant surrenders premises 
2. EXCEPT: T must give a forwarding address before this period starts

3. If T holds over, period doesn't start until lockout or T actually leaves/"surrenders"

4. TPC §92.103(b): LL may require advance notice of move-out as a condition to refund of the security deposit, but ONLY IF underlined or bolded in written lease

5. TPC §92.108(b): If LL doesn't comply with 30 day rule, he's presumed to be in bad faith
6. "Bad faith" requires an intention to deprive the T of a refund legally due - requires knowledge or a reason to believe that he is not entitled to keep deposit (broker vs. engineer)

7. Presumption of bad faith shifts burden to LL to show that deductions were reasonable
8. If LL withholds in bad faith, T may recover $100 + 3x amount wrongfully withheld, court costs, attorneys' fees

9. If LL does NOT provide an itemized list, LL loses right to deduct or bring suit for damages and is liable to T for attorneys fees

10. A retention may be reasonable if:

a. T is legally liable for breach under the lease;

b. Damages didn't exist prior to lease; OR
c. Damages equal to or greater than deposit
11. Don't have to plead absence of bad faith as an affirmative defense

SECURITY DEVICES:
1. TPC §92.153: Required Security Devices:

a. Window latch on each exterior door
b. Doorknob lock OR keyed deadbolt on each exterior door (or on one if at least one exterior door for normal entry has both a keyless and keyed bolting device AND all other doors have keyless locks)

c. Sliding door pin lock on each sliding glass door

d. Sliding door handle latch or security bar on each sliding glass door

e. Keyless bolting device and door viewer on each exterior door

2. EXCEPT: On T's request; over 55 or mentally or physically disabled (see rule)

3. Keyed dead bolt or keyless bolting device must be installed:

a. 36-48 inches from the floor (9/1/93)

b. With a strike plate or metal doorjamb

c. With a bolt of at least one inch throw

4. TPC §92.156: Rekeying:

a. LL must rekey at LL's expense not later than 7th day after each tenant turnover date (the date a new tenant moves in and all previous tenants move out)
b. LL must rekey at T's expense upon request

5. TPC §92.158: LL's Duty to Repair Security Device:

a. If T requests in writing (or orally unless written lease provision is in bold or underlined), LL shall repair or replace inoperable security devices.

b. LL must comply within a reasonable time, which is presumed to be not later than 7th day after request, unless the 72 hour rule applies for:

i. Unauthorized entry or attempt in dwelling;

ii. Unauthorized entry or attempt in another unit during the two months preceding the date of request; OR

iii. Crime of personal violence in the complex during the prior two months

6. TPC §92.165: Tenant's Remedies:

a. Install and deduct from next rent (with notice);

b. Unilaterally terminate lease without court proceedings;

c. Court order directing compliance

d. Actual damages

e. Punitive damages if tenant suffers actual damages and LL's failure is intentional, malicious, or gross neg.

f. Civil penalty = one month rent + $500

g. Court costs

h. Attorneys' fees

SMOKE DETECTORS:
1. TPC §92.254: Requirements:

a. Must detect visible and invisible products of combustion;

b. Alarm audible to bedrooms it serves

c. Powered by battery, AC, or other source
d. Tested by ULI; AND

e. Be in good working order.

f. After 1/1/2010, visual alert for the hearing-impaired, if requested by T or required by law

2. TPC §92.255: Installation & Location:

a. LL must install at least one smoke detector outside, but in the vicinity of, each separate bedroom in the dwelling unit, EXCEPT:

i. If dwelling is a single room, in room

ii. If bedrooms served by one corridor, at least one in corridor in the immediate vicinity of bedrooms

iii. If at least one bedroom above living and cooking area, placed in the center of the ceiling directly above top of stairway

b. Must be installed in accordance with manufacturer's recommended procedures
c. Ceiling - no closer than 6" to wall

d. Wall - 6"-12" from ceiling

3. TPC §92.258: Inspection & Repair:

a. LL must insure that smoke detector is in good working order at beginning of the lease by pushing test button

b. During term of lease, LL has duty to inspect and repair ONLY upon request by T, except where T pays upfront or T causes problem

c. LL must comply in a reasonable time

d. LL not obligated to provide batteries

e. Smoke detector that complied at beginning of lease is presumed to be in good working order until T requests repair

4. TPC §92.260: Tenant Remedies:

a. Court order to comply

b. Actual damages

c. Civil penalty = One month's rent + $100 if LL doesn't inspect & repair upon request during term

d. Court costs

e. Attorneys' fees

f. Unilateral termination of lease without court proceeding if LL doesn't inspect & repair upon request during term

5. LL's duty to install smoke detector is limited to the landlord-tenant relationship (not T to homeowner association)

6. Preemption language of §92.252(a) states that the statutory remedy preempts any cause of action under common law

PREMISES LIABILITY:
1. Exculpatory clauses will be upheld UNLESS there is a gross disparity in bargaining power
2. Implied warranty of habitability does NOT apply to personal or property damage claims; instead, negligence applies
3. Preemptive language of §92.061 (dealing with LL's duty to repair within a reasonable time) does NOT preclude a personal injury claim & no notice is required for a personal injury claim
4. Criminal conduct of a third party is typically a superseding cause that cuts off the liability of the LL, UNLESS it was foreseeable
5. Factors for foreseeability:
a. Whether the property is located in a high crime area
b. Whether prior criminal activity has occurred on the property
6. LL may be liable for negligence in two situations:
a. Arising from a premises defect OR
b. Arising from an activity or instrumentality (the construction activity itself must cause the injury)
7. To prevail on premises defect claim:
a. LL's actual or constructive knowledge of some condition on premises;
b. Condition posed unreasonable risk of harm;
c. LL did not exercise reasonable care to reduce or eliminate risk; AND
d. LL failure to use reasonable care proximately caused the injuries.
8. Violation of an ordinance is NOT negligence per se; instead it is evidence of the failure to exercise reasonable care
9. LL may be liable in negligence for unsafe working environment ONLY when the LL maintains specific control over the safety and security of the leased premises (Exxon v. Tidwell)
10. T has duty to maintain areas adjacent to the leased premises which it actually controls
11. "Common area" does NOT include any part of the premises for which control & possession is transferred to T, UNLESS LL doesn't disclose known hidden defects
12. Generally, LL owes duty to T for common areas
MISCELLANEOUS:
CHANGES IN TPC FOR 2009:
1. §92.008: Interruption of Utilities

2. §92.016: Tenant may terminate lease and vacate without liability if:

a. Family violence

b. Military service §92.017
c. Sexual offenses: if T is a victim or parent or guardian of a victim of sexual assault, aggravated sexual assault or continuous sexual abuse of a child §92.0161

3. §92.021: Holds guarantor liable ONLY for original term of lease, unless guarantor agrees in writing to addition term

4. §92.0563: JP court, after Jan. 1, 2010, can issue order for repair so long as they otherwise have jurisdiction

5. §92.254: Hearing-impaired smoke detector

6. Protecting Tenants at Foreclosure Act of 2009: After foreclosure, original owner after foreclosure sale becomes tenant at sufferance:

a. Purchasers of foreclosures have less rights now

b. Tenant has at least 90 days to vacate, unless written lease says otherwise (greater)

FORECLOSURE SALES:

1. Types:

a. Mortgage

b. Homeowner's Assoc. (redemption right)

c. Real property tax (redemption right)

2. Process:

a. Notice of acceleration

b. Acceleration

c. Filing of notice of trustee's sale - at least 20 days before sale

d. Foreclosure - 1st Tuesday each mo.

e. Redemption right for 2 years if homestead or 180 days if not

OCCUPANCY LIMITS:

1. TPC §92.010

2. 3 adults per bedroom (kids aren't counted)

3. Standing to complain - anyone within 3,000 feet of the dwelling

DISCLOSURE OF OWNERSHIP & MANAGEMENT:

1. TPC §92.201: LL must disclose to T or to any governmental official:

a. Name and either a street or post office box address of the holder of record title, according to deed records; AND
b. If there's an off-site management company, the name and street address of the management company

2. Disclosure must be made by:

a. Giving info in writing to T on or before the 7th day after T's request;

b. Continuously posting it in a conspicuous place in the dwelling or office of the on-site manager OR on the outside of the entry door to the office of the on-site manager on or before the 7th day after T's request; OR

c. Including the info in T's lease or in written rules given to T before T requests information

3. TPC §92.205: Remedies:

a. Court order to disclose

b. T's costs in obtaining information

c. One month's rent + $100

d. Court costs & attorneys' fees

e. Unilateral termination of the lease without a court proceeding

MITIGATION OF DAMAGES:

1. TPC §91.006: Non-waivable duty to mitigate damages by trying to release

2. Landlord, however, may keep the security deposit because the security deposit sections only apply where tenant is NOT in breach

SUBLETTING PROHIBITED:

1. TPC §91.005: May not assign or sublet premises to another without LL's consent
LL'S LIABILITY TO T FOR UTILITY CUTOFF:

1. TPC §92.301:  If the utility company, because of a LL's failure to pay, disconnects utility service that a LL has agreed to furnish, T may pay the utility company and deduct from rent, terminate the lease, and recover actual damages (including, but not limited to, moving costs, utility connection fees, storage costs, and lost wages from work), court costs, and attorneys' fees

TENANT LIENS FOR LL BREACH:

1. TPC §91.004: If LL of a T (who is not in default) fails to comply with lease, LL is liable to T for damages.

2. To secure payment of damages, T has a lien on LL's non-exempt property in T's possession and on the rent due to LL under the lease

MANUFACTURED HOMES:

1. TPC §94.001-94.303

2. Manufactured Home Community - 4 or more manufactured homes

3. Does NOT apply to situations where LL owns the manufactured home itself

4. Can't waive out the specific rights in this chapter

5. Tenant may give LL notice of permanent address

6. Landlord has to offer at least 6 months term (however, tenant doesn't have to agree to this long; it just must be offered)

7. Requires a written lease
TEXAS FAIR HOUSING ACT:

1. TPC §301.001-171

2. LL may not refuse to rent to a T because of race, color, religion, sex, familial status, national origin, or disability. §301.021-025.

LL'S AGENT FOR SERVICE OF PROCESS:
1. TPC §92.003

2. If T has been given notice of management company, the management company is the LL's sole agent for service of process

3. If not, the rent collector is agent

COMMERCIAL LEASES
GENERAL DIFFERENCES:

1. Lockout provisions - tenant only gets keys during normal working hours IF rent paid

2. Security deposits - 60 day period to refund

BASIC ELEMENTS OF COMMERCIAL LEASE:

1. Identify the parties
2. Identify the premises
3. Specify the duration (primary and renewal)

4. State the rent to be paid (presumption of a reasonable rent if omitted)

5. Must be signed by the party to be charged

AMBIGUITIES IN THE LEASE:

1. Where language of a lease is ambiguous, it is most strongly resolved against lessor

2. Same rules as contract interpretation

3. May consider all facts and circumstances surrounding the execution of lease

PARTIES AND TITLE:

1. Arnold v. Allen Center (lawsuit against president individually)

2. Must have the correct name of the parties

3. May get a certificate of non-existence from the Secretary of State's office

ENVIRONMENTAL CONCERNS:

1. LL may be liable for underground storage tanks under CERCLA or RCRA

2. The breach of a T's duty to use reasonable care to protect leased premises from injury other than normal wear and tear is an action for negligent waste (must be a finding of wrongful or unreasonable act)

STATUTE OF FRAUDS (TPC Chapter 5):

1. Must describe the leased premises with reasonable certainty
2. Must have signatures of the parties to be charged

3. Towers of Texas: the use of only a longitude and latitude is ambiguous as a matter of law
4. Lease description is ambiguous where it is reasonably susceptible to more than one meaning
5. Where there is no written or settled oral agreement as to the term, the lease is a tenancy-at-will

6. Lee v. Wal-Mart Stores (Wal-Mart signs commitment letter for "Dangerfield" store) A conveyance of real property is not identified with "reasonable certainty" if it merely describes the land conveyed as an unlocated partial portion out of a larger tract
7. A promise to pay the debts of another is not enforceable UNLESS in writing and signed by the party to be charged

a. EXCEPT: Self-interest/Main purpose Exception - where promisor's main purpose is to serve some interest of his own, the statute of frauds will not bar claim

APPURTENANCES TO LEASED PREMISES:

1. General Rule: A lease of an entire building is also a lease of the ground under it, as well as adjacent land of the LL which is used with the building as necessary to its proper occupation for the purposes intended

2. Includes not only the premises demised, but also everything else in use at the time of the demise that is reasonably necessary to the use and enjoyment of the premises
LEASE TERM & POSSESSION:

1. Types:

a. Tenancy for a fixed term: termination is self-executing and no notice is required

b. Periodic tenancy: may be deduced from rent payment period; notice for termination in lesser of payment term or one month

c. Tenancy at will: no fixed or period term; may be terminated by written notice by either party

d. Tenancy at sufferance: tenant comes into possession lawfully and holds over unlawfully; no termination notice is required

2. Philpot v. Fields (lease for 20 years and "so long thereafter that property is used for..."): lease where there is a certain duration, including "so long thereafter..." is enforceable because it's ascertainable, even though there is an indefinite amount of time for which it can continue

3. Date of Possession by Tenant:
a. If possession isn't delivered to T, damages are measured by the excess, if any, of the fair rental value of the term demised less the agreed rent in the lease (may get special damages)

b. May want a liquidated damages provision

SECURITY DEPOSITS:
1. Texas has virtually the same statute for residential and commercial, except that commercial LL's have 60-day refund period

GUARANTORS & SURETIES:

1. Texas Bus. & Commerce Code §26.01: Guaranty agreement is not enforceable unless in writing AND signed by person to be charged
2. By writing the word "guarantor" under name, a person's liability is same as principal's

3. Extension of Time for Payment:

a. Under Texas law, the taking of a note for past due rent operates as an extension of time for payment of the original indebtedness
b. Extension of time for payment will release a guarantor or surety because it violates the doctrine of strictissimi juris.
c. Where note extends payment for partial rent only, guarantor is only released for that portion of the debt.

4. Waiver: 

a. An affirmative defense that must be pleaded

b. Elements of Waiver:

i. An existing right or benefit;

ii. Knowledge, actual or constructive, of its existence; and

iii. An actual intent to relinquish the rights (which can be inferred from conduct)

RENT:

1. Types:

a. Base rental

b. Base with periodic increases

c. Base plus "additional rent" - pass-throughs, such as taxes, insurance

d. Indexed base rental

e. Percentage rental

f. Appraisal method (used for long-term ground leases)

2. Space Measurement
a. Texas method - T pays for its premises, pro rata share of common area less the area of penetrations

b. "Net square foot" (New York) method - includes "usable area" and pro rata share of common area

c. Building Owners and Managers Association method - does not include the common areas; usable area and add-on area are called the net rentable area (NRA)

3. Additional Rent:

a. Operating Expense Pass-through

i. Make sure that it's calculated with a denominator of total leaseable area and not leased area

ii. Gross-up provisions for estimated occupancy

iii. Monthly estimated expense payments

iv. Tenant Audit Rights - T should be able to look at the books
4. Rental Payment and Late Charges
a. Late charges are NOT interest and are not subject to usury claims

5. Percentage Rent
a. Usually calculated on gross sales

b. No implied covenant in a lease to maximize percentage rent

c. LL cannot condition consent for assignment based on obtaining a certain level of percentage rent

d. There is NO implied covenant of continuous occupancy solely from the existence of a percentage rent clause

e. Minimum Percentage Rent Achievement as a possible default??

6. Appraisal Value of Rental
a. Comparable sales method - location of property is included in valuation
b. Land residual method - location not used in valuation

7. Payment of Ad Valorem Taxes by Tenant

a. LL has duty to pay property taxes
b. If LL wants to shift it to T, he must do so in clear, concise, and express terms

COMPLIANCE WITH LAWS:

1. Structural Changes - where the T covenants to comply with the laws and the improvements ordered by the government are structural in nature, LL is held to be responsible (e.g. asbestos)

ALTERATIONS & IMPROVEMENTS:

1. Right of T to Make Improvements:

a. Without consent, T has no right to make material or permanent alterations to the leased premises

b. Such an action would be considered waste (cause of action)

c. Doesn't matter if T intends to return it to original condition

d. Doesn't matter if T increases value

2. Obligation of LL to Make Improvements:

a. LL isn't bound to make improvements unless he contracts to make them

b. LL cannot be bound to pay for permanent improvements made by T without consent of LL.

3. Tenant Improvements or Trade Fixtures?
a. Trade Fixtures - articles that may be annexed to the realty by the T to enable him to properly or efficiently carry on his business contemplated by the lease AND which can be removed without material or permanent injury to the freehold (e.g. A/C units)

b. Improvements - all additions to the freehold, except trade fixtures (e.g. car wash equipment)

c. Lease clause stating that "all improvements constructed by Lessee shall become the sole and exclusive property of the Lessor "only applies to improvements and NOT trade fixtures

CONDEMNATION & CASUALTY:
1. Condemnation:
a. Effect of Condemnation on Lease:

i. Entire Premises Taken: generally, the lease is terminated and T is no longer obligated to pay rent

ii. Partial Taking: If the remainder is still usable, the rentals are NOT abated, but T is obligated to pay lease rentals and get damages from the condemning authority on the reduced value of his lease

b. Apportionment of Award to T:

i. Where lease provides for termination upon condemnation, T is not entitled to compensation

ii. Otherwise, T is entitled, as a matter of law, to share in condemnation award when part of leasehold is taken

iii. Where T makes improvements AND has the right to remove them, T is entitled to apportionment of value in addition to difference between market and contract rent

c. Provision in lease as to apportionment is controlling

d. NO LOST PROFITS as damages

2. Destruction by Fire or Casualty:

a. Termination of Lease: T not relieved of paying rent upon the improvements being destroyed by fire unless stipulated in the lease or LL has consented to rebuild
b. Abatement of Rent: Where no lease provision exists, T is liable for rent during restoration period, unless LL takes longer than reasonably necessary
c. Restoration:

3. Waiver of Subrogation:

a. Generally, when an insurance company pays for an insured's claim, it is subrogated to the rights of the insured to proceed after third party

b. Mutual waivers of subrogation between T and LL push the liability risk to the respective insurance companies

c. To be valid, Texas Ins. Regs. require that waivers of subrogation be:

i. In writing AND

ii. Executed prior to the occurrence of the loss (usually just in the executed lease without consent from insurer)

4. Waiver of "Recovery": each party also waives its right to proceed against the other for any amounts not covered in the policy

EXCULPATION:

1. Generally enforceable, except where there is unequal bargaining power such that the party is compelled to submit to it

2. T should try to restrict exculpation clause to act and omissions of those other than the LL and to matters beyond the control of LL

3. Should also not cover negligent or willful acts of the LL, its employees, agents, etc.

4. T may avoid exculpation by adding LL as additional insured on policy

ASSIGNMENT & SUBLETTING:

1. Common law: Lease was freely assignable

2. TPC §91.005: During the term of the lease, T may NOT sublet or assign the leasehold without prior consent of LL

3. If there is an unauthorized assignment or sublease, LL may reject or ratify it
4. Assignment:
a. Landlord's Concerns:

i. Wants to know with whom it is doing business
ii. Financial concerns

iii. Operational concerns (LL may be leasing to a particular store because of the number of stores it has in the area OR because it fits with other stores)

iv. Reputation and image of occupants

v. Question of who is in the real estate business - LL wants to profit from real estate, not his tenants
b. Tenant's Concerns:

i. If he can't assign, he can't sell his business
ii. May frustrate corporate reorganization
iii. Frustrate estate planning needs

c. Consent Not Unreasonably Withheld
i. Reynolds: There is NO implied covenant of reasonable consent
ii. May also want to set standards of reasonableness - "assignment shall be deemed to be unreasonably withheld if new T has same financial condition or better"

d. Effect of Assignment:

i. Assignee is bound by all covenants between T and LL

ii. LL may recover rent from assignee

iii. BOTH T and assignee are liable to LL for rent, unless LL agrees otherwise

iv. Original T is surety of the assignee!!
e. Fabrique: An implied covenant that LL must put assignee into peaceful possession when the lease has an express provision allowing assignment

5. Sublease:

a. Prime Lessor's Concerns:

i. Prime lessor has no privity with sublessee and therefore has no obligations, duties, or liabilities under the sublease

ii. Primary concern is drafting consent to avoid an unintended amendment of the prime lease by improper wording

iii. Don't want consent to create privity between Prime Lessor and Sublessee (e.g. Sublessee pays rent directly)

b. Sublessor's Concerns:

i. Identify difference in rights between prime lease and sublease (e.g. may only be able to do certain services under primary lease)

ii. Absent an express assumption of covenants under the Prime Lease, Sublessee is NOT obligated to comply with prime lease covenants (therefore, the sublease usually has a clause saying that sublease is subject to old covenants)

iii. Disclaimer of liability for prime lessor's action or inaction

iv. May be subjected to Davidow implied warranty of suitability because of landlord-tenant relationship (need express language to disclaim it)

v. Have term expire one day before Prime Lease to be sure it's a sublease and not an assignment

vi. Pass-throughs billed from Prime Lessor's billing

vii. Condition upon obtaining consent

c. Sublessee's Concerns:

i. Should carefully review Prime Lease because restrictive covenants will apply
ii. Sublessee should obtain agreement of Sublessor to enforce the Prime Lease if the Prime Lessor defaults in its obligations to provide services

iii. Nondisturbance and Attornment Agreement with Prime Lessor for possible default of the Sublessor

iv. Need right to cure defaults of Sublessor

v. Because Sublessee will be a trespasser without Prime LL's consent, need to obtain consent in writing before possession

6. Landlord's Assignment:

a. Regency Advantage LP: Assignee of LL's interest is NOT liable for breach that occurred before transfer

LANDLORD'S LIENS:
1. Generally

a. Statutory Liens - only foreclosed through judicial proceeding

b. Contractual Liens - foreclosed through either judicial or nonjudicial proceedings

c. No automatic right to offset or credit for rent when property is seized

d. When LL's lien is foreclosed (in any manner), T is entitled to have sale proceeds credited against rent due and have surplus paid to him
e. Sale must be made within a commercially reasonable time (duty to mitigate) or may be liable for conversion
2. Statutory Landlord's Lien (Nonresidential):

a. TPC §54.021: LL's lien for nonresidential rental on T's property in the building for rent due or becoming due during the 12-month period succeeding the lease date

b. TPC §54.022: Such a lien is unenforceable for rent more than 6 months past due unless a lien statement is filed with county clerk

c. TPC §54.024: Lien exists while tenant occupies building and one month after tenant abandons building

d. Statutory Lien Foreclosure: NO SELF HELP!! LL must obtain an issuance of a distress warrant from JP court, which is available in three situations:
i. If the T owes rent;

ii. If the T is about to abandon the building; OR

iii. The T is about to remove the T's property from the building

e. Subject to personal property exemptions under §42.001

f. Distress warrant is merely an ancillary proceeding to a suit to foreclose the statutory landlord's lien (must have a primary suit to collect rent or foreclose the LL's lien!!)

g. See TRCP 610-620 for rules for a distress warrant

h. Statutory Lien vs. Perfected Security Interests: (Bank of America v. Kruger; FDIC v. Sears)

i. A bank's perfected security interest is subordinate to the statutory preference lien for the 12-month period following the lease anniversary date

ii. However, at the end of the 12-month period, the bank's perfected security interest takes priority over the statutory lien

3. Contractual Landlord's Lien:

a. Arises by agreement in the lease to pledge assets to secure T's performance under the lease

b. The pledge constitutes a security agreement under the UCC
c. Advantages:

i. Not subject to personal exemption

ii. Not subject to limited duration of statutory lien (1 year from lease date)

iii. Not required to file lien statement for rent 6 months past due

iv. May be foreclosed without judicial proceedings under the UCC without a breach of the peace

d. Nonjudicial Foreclosure of Contractual Lien:
i. Generally, LL may take possession of leased premises and the personal property of the tenant upon the tenant's default without notice to, consent of, and even over the protest of the tenant, provided the LL has the right to do so under the lease and does so peaceably and without force or violence
ii. Three Limitations on Right to Dispose of Property:

1. Must give T reasonable notification of time and place of public sale (unless T agrees otherwise)

2. T has right to redeem by paying obligations and reasonable expenses

3. Sale must be made in a commercially reasonable manner
HOLDING OVER AND DEFAULT BY THE TENANT:

1. If the T holds over, LL has the election to either:

a. Dispossess him OR

b. Treat him as a T under the provisions of the original lease for an indefinite term
2. Holdover constitutes a renewal for the same term as the original lease (unless the lease expressly calls for a new tenancy)
3. Remedies for the problem:

a. Specific holding-over provision setting forth the term of a holdover tenant

b. Treating the holdover tenant as a tenant-at-will or at sufferance at a higher stipulated rental rate

4. One tenant is NOT jointly liable for the holding over of another tenant

5. In order for a T to avoid continued liability under a holdover tenancy, he (i) must give notice of termination AND (ii) must vacate
6. Where holdover tenancy is considered continuation of original lease term (common law rule), the guarantor of primary term is also liable for holdover

7. Damages for wrongful holdover are reasonable market value of the rental

USE OF LEASED PREMISES BY TENANT:

1. If no use restriction in lease, T has the right to occupy and use the premises for any lawful purpose

2. Use Restriction in Lease:

a. Generally, LL may restrict the use by a use restriction in the lease

b. Authorization for specific purposes is only permissive unless further restrictions are expressly stated
c. T may do things incidental to stated uses

3. Use Dependent on License: T should make obtaining the license a condition precedent of the lease obligation

4. Use in Violation of the Law Illegal Use:

a. T may bring action against another T on the premises for prohibited use if it is a third party beneficiary of the other T's lease with LL (Hellenic Investment v. Kroger - Kroger didn't want night club) by showing:

i. Not privy to the written agreement;
ii. Contract was actually made for its benefit; AND

iii. Contracting parties intended that the T benefit by it

LANDLORD'S SERVICES (PRE-DAVIDOW):

1. At common law before Davidow, the LL's sole obligation was to place the tenant in the premises and accept the rent

2. The rule was CAVEAT EMPTOR

LANDLORD'S REPAIRS & MAINTENANCE (PRE-DAVIDOW):

1. No obligation to repair where there's no control
2. Exceptions to Non-Duty to Repair:

a. Concealed trap exception to non-duty to repair - must warn the T

b. Nuisance exception - LL may be liable to general public & strangers, not T

c. Gratuitously repaired negligently

d. Agreement to repair exception (LL not liable if agreement to repair is made after execution of lease)

TENANT'S DUTY TO REPAIR (PRE-DAVIDOW):

1. Implied duty to keep the property in good repair, except for reasonable wear and tear

TENANT'S DEFENSES TO CAVEAT EMPTOR (PRE-DAVIDOW):

1. Constructive Eviction: (Affirmative Defense for Nonpayment of Rent)

a. Intention by LL that T shall no longer enjoy premises (may be inferred)

b. Material act OR inaction by LL or representative that substantially interferes with the use and enjoyment of the premises for the purposes for which they're leased;

c. Act must permanently deprive the tenant of the use & enjoyment; AND

d. Tenant must abandon the premises within a reasonable time after commission of the act (3 months - 10 months is probably okay)

2. Breach of Covenant of Quiet Enjoyment (a cause of action)(must be an eviction)

3. Breach of Contract

4. DTPA

5. Fraud

6. Waiver

7. Estoppel

8. Malicious Prosecution

IMPLIED WARRANTY OF SUITABILITY:

1. There is an implied warranty of suitability by LL in commercial lease that premises is suitable for its intended purpose
2. T's obligation to pay rent and LL's implied warranty of suitability are mutually dependent (unlike general rule)

3. Upon breach of implied warranty of suitability, T is justified in abandoning premises and discontinuing rent payments

4. Factors to determine whether there has been a breach of the implied warranty of suitability:

a. Nature of the defects

b. Effect on T's use of the property

c. Length of problem/defect's persistence

d. Age of the structure

e. Amount of the rent

f. Area in which the premises is located

g. Whether the T waived the defects

h. Whether the defect resulted from any unusual or abnormal use by the T

5. Implied warranty of suitability is limited to the leased premises, NOT common areas, such as parking lots

6. You have the right to contract out of the implied warranty of suitability by shifting the obligation of repairs to T

7. T may cancel a lease upon a showing of a breach of the implied warranty of suitability, by itself, without a showing of constructive eviction, loss of quiet enjoyment, or loss of the benefit of the bargain
MITIGATION OF DAMAGES:

1. TPC §91.006: Landlord has a duty to mitigate damages if a T vacates in violation of the lease

2. Duty requires the LL to make objectively reasonable efforts to fill the premises when the T vacates in breach of the lease

3. Not an absolute duty - doesn't give rise to a T's cause of action

4. Bars the LL's recovery to the extent that LL could've reasonably mitigated damges

5. T has the burden of proof

6. This provision cannot be waived

WAIVER & ESTOPPEL:

1. General Rule: LL may waive a default or breach by continually accepting late payment, unless there is an express provision in the lease stating otherwise

2. A "no waiver" clause (stating that the LL's acceptance of late payments does not constitute waiver for future breaches) may be waived by modification to the lease (even oral modification)

TENANT DEFAULTS: WHAT ARE LANDLORD'S REMEDIES?:

1. Events of Default by Tenant:

a. Nonpayment of rent

b. Failure to comply with any covenant in the lease

c. Abandonment or vacating the premises

2. Tenant Workouts (if you want T to stay):

a. Rental reduction

b. Rental reduction with a deferment of rent until later (might be accompanied with an extension of rent to get more income)

c. Rental reduction with reduction in space

d. Promissory note for past due rent with personal guarantee from tenant

3. If T remains in possession after default:

a. Forcible entry and detainer (eviction)

b. Common law self-help (provisions in a lease giving the LL the right to reenter, so long as it's peaceable & without force)
c. Self help, contractual and statutory (lockout, liens)
4. Tenant Abandons after Default:

a. Speedee Mart Common-Law Remedies (in addition to contractual remedies):

i. Forfeiture of the lease - rent is due through forfeiture only
ii. Decline to possess and sue on the lease as rent becomes due - LL may also release and get a deficiency

iii. Suit for damages for anticipatory breach where LL repossesses and releases - may recover differences between new lease and old lease

iv. Suit for anticipatory breach where LL repossesses for its own purposes - may recover present value of remaining rent less reasonable cash market value of remaining term
MORTGAGES - SUBORDINATION OF LEASE TO MORTGAGE:

1. General Rule: Foreclosure of a deed of trust which is prior to a lease may extinguish a lease - T should get an SNDA from lender

2. First-in-time, first-in-right
3. Where T continues in possession and pays rent after foreclosure, there is an implied agreement to honor the original lease

4. Post-foreclosure conduct may determine whether, despite the fact that lease terminates on foreclosure, a new lease is created by implication under the terms of the old lease
LEASE RENEWAL & OTHER TENANT OPTIONS:

1. Generally:

a. All elements of the option to renew must be spelled out clearly

b. An agreement to agree on a future renewal rate should be avoided because it may be void for uncertainty; HOWEVER, it may be okay if a specific amount could be determined

c. If the lease is silent as to renewal rate, the same rate as primary term may be implied

2. Late Exercise of a Renewal Option:

a. Equity will not intervene to help the T, even though it may hardship the T

b. A lease for a definite term automatically terminates at its expiration

3. Option to Expand
4. Option to Purchase:

a. Option to purchase doesn't self destruct if T breaches the lease previously

b. LL must give notice of default or termination of the option before T exercises the option
5. Right of First Refusal:

a. When a T under a lease containing a purchase option exercises that option, a binding, bilateral contract is formed and landlord/tenant relationship ends (purchaser/seller relationship is created)
