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Evidence Introduction & Chapter 1:
The subject of Evidence is:

· A body of (mostly exclusionary) rules, telling lawyers what they can and can’t do to establish facts at trial

· “Law” points are established differently; evidence deals with facts.

· 85-90% of jurors do not change their mind between opening statements and the verdict.

Only parties offer evidence:

Who are the parties?


* In a criminal case: the state and the defendant


* In a civil case: the plaintiff and the defendant

Who are not parties and cannot offer evidence?

· A witness

· The judge

· A victim

How then do witnesses get heard at trial?

· A party calls them and “offers” their testimony in evidence

· Witness is said to be “giving” evidence but not “offering”

How do parties “offer” evidence?

For Testimonial Evidence:

· A party’s lawyer asks a question

· The witness answers

· The answer is “in evidence” unless the judge says otherwise

· The Judge can make admitted evidence go away by saying it’s stricken; the reporter notes this for the record so in later reading it should be disregarded.

· Jurors can’t really disregard evidence but that’s no reason not to ask to strike it.

“Offering” Evidence:

For documentary and tangible evidence:
1. Party’s lawyer has the document marked for identification

2. He asks questions of the witness about it (called laying the foundation; mainly to prove authenticity)

3. Lawyer offers the document/thing into evidence

4. The Judge says the magic words (it is admitted).

a. Must get the judge to say something for the record. It’s no good if they just nod or wave their hand. Be persistent.

b. Pre-trial orders are often used to label, admit and rule on objected-to evidence; this is the sign of a well-run trial.

c. When objecting to offered evidence, must state the grounds for the objection for the benefit of the record/appeals court.

d. For the first 5-10 trials its good practice to longwindedly say “Your honor I offer Plaintiff’s exhibit 1 into evidence”

Meaning of “Introduced”:

1. The piece of evidence was offered by a party

2. The judge let it come into evidence

a. The evidence is said to have been introduced by the party who offered it

b. Not introduced by the witness!

i. “Introduced” means the evidence got in

ii. Exhibit lists are usually grossly inflated – over-inclusive by default

The Hearsay Rule in One Minute – Part (A):

· Documents are usually hearsay and aren’t usually allowed in evidence

· Exception: Those authored by the non-offering party (i.e. the other side’s documents)

· Exception: Official records in civil cases

· General rule for hearsay is that anything said or written out of court by anybody is out.

· Once a document is admitted into evidence, either side can use it.

The Hearsay Rule in One Minute – Part (B):

· Utterances made out of court can’t be testified to

· Exception: utterances of the non-offering party

· Exception: utterances offered to prove a state of mind that is in issue
Proof:

· Whatever is acceptable to the person making the decision

· Preliminary screen: the judge

· Finder of fact: the jury

· When do you find out?

· Example of a proof: the gun + confession + a witness = makes out the state’s case in the jury’s eyes.

Relevance and Competence:

Relevance:

· The piece of evidence makes a disputed fact more likely or less likely to be true than it was a minute before.

· Relevance is mainly talked about when there’s an objection.

· Relevance helps tip the “truth scale” as to a disputed fact.

· Nearly everything is relevant today

· The issue is whether the amount of relevance is enough in the judge’s mind to overcome:

· Time needed to put it in evidence

· Possible “unfair prejudice” or confusion

Rule 403: Exclusion of relevant evidence on the grounds of Prejudice, Confusion or Waste of Time

Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.

Relevance Procedure:

1. Offer (by “proponent” party): e.g. lawyer asks a question

2. Objection by other side: irrelevance

3. Judge asks: What is the relevance? “Proponent” must answer

4. Objector: Prejudicial, or confusing, or waste of time

5. Counter by “proponent” party

6. Ruling by judge

Competence:

· The offered evidence meets all the other rules of admissibility.

· Especially: rule excluding hearsay evidence

· “Competence” is shorthand for “complies with all other rules”

Federal Rules:

· First adopted 1975

· Apply in federal courts

· Have been the model for states’ rules, including Texas

Class exercise: Student trying to get will admitted

· Don’t ask yes/no questions on direct, ask something that requires witness to provide information

· Don’t try to tell the story yourself, let the witness tell it.

· What, when, where, why and how are good starts to questions.

· Don’t echo the witness or repeat portions of what they just said

· Example: Hand the witness a document and say “What is the document I just handed you?” or “When did you sign that” or “Who was there with you”

· Suppress yourself and allow the witness to freeform and tell the story; if you prep your witness to tell the whole tale you shouldn’t need to ask many questions

· My thought: start each question on direct with “Tell the jury about ________ “

How “The Record” is Made:

· Two kinds of record:

· Of the entire case

· Kept by the clerk

· Includes pleadings, motions, etc.

· Of the trial

· Testimony and colloquys taken by reporter

· Documentary and tangible evidence kept by the clerk

Colloquys: (colloquy = sidebar)

1. At the bench

2. In chambers

3. In open court with the jury absent

a. Each party is entitled to have all colloquys be “on the record”

b. Suggestions: do it!

i. Reporter does record colloquys as part of the trial record

ii. Judge is not entitled to “go off the record”; it’s not within their discretion.

iii. Don’t do it, it’s too easy to get burned

iv. If a judge summons you to chambers, assume only the attorneys (not the parties) are invited; chambers is for long colloquys

Conclusion:

· The “trial record” contains lots of stuff that is not in evidence

· E.g. all offered testimony that did not get in

· E.g. documents that were marked but did not get in

· The fact-finder bases her decisions only on evidence that has been admitted
· Theoretically the jury ignores any other info

Keeping Out the Other Guy’s Evidence:

· By objection

· State a ground

· Need not cite a rule by number

· E.g. “Calls for hearsay”; “irrelevant”

· By timely motion to strike

· The tradition is to stand when objecting:

· Respectful, also lets the judge see who is objecting

· In multi-party cases, let’s the reporter see who is objecting

· You’ll get overruled if you just say “objection”; you need a ground

· If you’re not quick enough to raise your objection, the remedy is a timely motion to strike. It’s timely when the delay isn’t doing any harm, e.g. while the witness is still on the stand is timely, when they’ve gone home isn’t.

· A motion to strike is timely if:

· The other side has a fair chance to fix the problem

· Other evidence has not yet come in based on the to-be-stricken evidence

· If motion is granted

· The jury is told to disregard

· In a gross case, a mistrial may be declared

Instruction to disregard: An anachronism?

· Jury may not be able to comply

· But, courts are able to comply

· Motions at close of evidence

· Appeal

When Your Offered Evidence is Wrongly Kept Out:

· Making a face won’t do

· Must make an “offer of proof” – special meaning in this context

· Must inform the court what the evidence would have been

· If your own witness can’t answer your question, there really is a tendency to make a face

· “Offer of proof” means saying words to the appeals court and to this judge as if the ruling had gone your way

3 types of offer of proof (all outside of jury’s hearing)

1. Summary oral statement of counsel

2. Detailed Q&A in written form

3. Detailed Q&A with witness on the stand

a. Written Q&A can be done the next day

b. Best way to make an offer of proof is to get the witness on the stand: get it in the record for the appeals court’s benefit

c. Remember not to lead the witness on direct during the offer of proof, the appeals court won’t like that

Objecting in Advance: The Motion in Limine

· Asks for an order before the trial

· Based on prejudice (e.g. big company, rich person, minority person)

· Certain topics are off-limits

· Lawyer’s can’t mention in the jury’s hearing

· Lawyer’s are responsible for their witnesses’ compliance

· Motion in Limine’s mean you need to foresee the problem before it occurs

· You make this motion before trial to block certain questions

· In granting the motion the judge blocks any reference to the topic

· A really good witness is likely only to remember 3 or so limined points

· Best idea is to pick the 2 you really don’t want mentioned

· It’s ok to give the witness a printed list

· My thought: why not have the witness sign the list to acknowledge they’ve read and understood it?

Blowing an order in Limine:

· By opposing party: a technical contempt; could lead to a mistrial; will at least lead to instruction to disregard

· By procuring party: a technical contempt; usually leads to vacating the order (it’s unfair to bind the other side when the procuring side has mentioned the topic)

Special Case of In Limine Order

· Suppression order (used in a criminal case)

· For constitutional violation

· Bad search

· Bad confession

· Appealable pretrial by government

A Review of JMOL Motions

1. At close of plaintiff’s case

a. Failure of prima facie proof

2. At close of all the evidence

a. Taking an issue away from the jury [“no reasonable jury could, on the evidence, find__”]

b. Both sides normally move for JMOL

c. Penalty on appeal for not moving

i. In Federal practice there are no JNOV motions, but they still exist in state

3. After verdict

a. “No reasonable jury could, on the evidence, find _________”

b. same test as before

c. why the duplication?

i. Duplication is for the judge’s benefit so they can reserve decision until the verdict has been heard. This is more efficient on appeal, there’s no need to order a new trial, appeals court can just reverse the trial court’s granting of the JMOL (which would mean the jury verdict would be reinstated).

· After ruling on JMOL #3, the case should be ready for entry of judgment

· A short paper

· Is what gets appealed

· In a complex civil case this could be years after the verdict

· Caveat: press reports

JAML Motions in Criminal Cases:

· Similar in logic to JMOL in civil cases

· But, prosecution can’t get anything equivalent

· Note in criminal it is JAML not JMOL

Some pitfalls for lawyers:

· Hands in pockets

· Making noises (jingling change, tapping pens)

· Leading the witness (
Leading:
· Not allowed on direct

· Exception: preliminary matters

· Exception: jogging a timid witness: allowed within reason

· Definition: The question reveals the expected answer

· Usually leading is caused by fear

· Lawyer is afraid witness won’t answer as expected

· Cure

· Begin question with “Tell us how”, “Tell us when” or “Who”

· Is allowed on cross

· But is incredibly boring

· Best lawyers don’t do it

· They ask who, how, etc.

· Rules are reversed for an “adverse” witness

· The other party

· A person aligned with the other party

· Now leading is allowed on direct and precluded on cross

· Lawyer can ask the judge to declare the witness as adverse: it just means they have some allegiance to the other party/not your client

· Way to do this is to ask a few preliminary questions to establish for the judge that they’re adverse

Role of the Judge:

· Gatekeeper or screen

· Decides some points preliminarily, for purposes of admissibility for jury’s consideration

· Doesn’t bind the jury on any fact

· Exception: judicial notice in civil cases

Example: 

· Judge and jury hear evidence that handwriting on a document is genuine

· Judge “rules” the document authentic, and admits it in evidence

· Jury can now see it

· Neither side is precluded from putting in evidence on genuineness, or from arguing the issue in closing

Opening Statement:
· Keep the function in mind

· Don’t use argumentative phraseology

· In your first few trials say “The evidence will show…”

· Don’t interject argument into opening, the other side will object

· Purpose is to say what the evidence will show

· The goal is to appear as if you are telling the story neutrally: that’s the tactic of the best trial lawyers

To be avoided in opening statements:
· callously

· recklessly

· amazingly

· disastrously

· maliciously

· horrendously

· wantonly

· fool, jerk, idiot

Demonstrative Evidence:
· Sketches, models, etc. that illustrate a witness’s testimony – visual aids

· Can be made before trial

· Can be made by the witness or somebody else

· The witness must say what it represents

· Demonstrative evidence is treated as part and parcel of the testimony it explains

· Can’t go to the jury room in most jurisdictions (since testimony can’t either)

· Will be stricken if the testimony is stricken

· E.g. witness doesn’t complete cross examination (goes home at lunchtime)

· E.g. witness found to lack competency

· Lawyer must have a witness in order to get demonstrative evidence in

· Time saving device is to get the other side (if they’re cooperative) to stipulate to demonstrative evidence before trial

· Documentary and real evidence can go back to the jury room, but testamentary evidence can not.

· Although demeaned as merely testimony in disguise, demonstrative evidence has great persuasive power

· It is remembered better than testimony

A word about “real” evidence:
· Murder weapon

· Bloody shirt

· These are usually irrelevant, strictly speaking

· They don’t make a fact in dispute more or less probable (e.g. no debate about whether victim was wearing the bloodied shirt)

· But are traditionally allowed, within reason

· Main reason allowed is because they make the story “more real” to the jury

· Courts are always vigilant about this type of evidence; they’re worried it will inflame the jury

Establishing Relevance May Need Multiple Links:

· A cigarette lighter found at the scene – it’s not yet proved whose it is

· The court can still admit it “subject to connection”

· Failure to connect leads to striking

· Opponent needs to pay close attention to make sure connection is made

· Conservative way to introduce evidence is to set it on the table and not introduce it, until witness 2 comments on it

· Or, court can keep it out until all links are in

Impact of Erroneous Ruling on Evidence:

· No ground for reversal unless:

· 1. a substantial right was affected

· harmless error doctrine

· cumulative evidence doctrine

· 2. steps were taken to preserve error

· objection, motion to strike

· offer of proof

· or the error was plain error

Practical Realities: Reversal Risks:
· In civil cases, its safer to admit than exclude

· In criminal cases, its safer to admit the defendant’s evidence, exclude the prosecution’s

· In all cases: the error could be harmless

The Constitutional Intersection:

· Evidence rulings often have constitutional dimensions:

· Fruit of a bad search

· Fruit of a bad confession

· Denial of 6th amendment right of confrontation

· Denial of 6th amendment right to summon witnesses

· Self-incrimination

CHAPTER 2: RELEVANCE REVISITED
Direct v’s Circumstantial: Does it matter?

· Direct: eyewitness to a fact in issue

· Circumstantial: everything else

· Modern studies show direct is no more reliable than circumstantial

· Direct evidence most reliable when witness knows alleged culprit for a long time

· Prosecutors would rather have fingerprints than a witness

Which is more persuasive:
· Traditionally: eyewitness testimony was thought more reliable

· Consider:

· Whether the witness had grudge

· And is a convicted perjurer and fraud

Circumstantial:
· Fingerprints found

· Defendant’s knife found

· D threatened to kill

· Loot found under D’s bed

· D has five prior convictions with the same M.O.

The Concept of Probative Value:

· Refers to the tendency to convince someone

· It is subjective, but psych. Studies are helpful

· Judges have to “weigh” probative value in ruling on admissibility

We are not talking about sufficiency:
· To get to the jury, more than mere admission of relevant evidence is needed:

· Substantive law imposes a burden of proof (preponderance; beyond reasonable doubt, etc)

· Reasonable jurors could find the burden has been met

Testing Sufficiency:

· Not done by objection

· Is done by motion JMOL or JAML

· First kind

· Second and third kind

· Burden is way beyond a little evidence showing simple increased likelihood 

· Example: P’s lawyer asks an adverse witness, the store manager, about time he’s slipped and fallen on the over-waxed store floor in the past

· Outcome: Relevant, therefore ok to admit: store manager’s falling does make a fact in dispute (if floor was over-waxed when P fell) more or less likely

· What about reports the manager received that other people had fallen?

· Relevant for same reasons.

Pragmatic Relevance Rule 403:

Rule 403: Exclusion of relevant evidence on the grounds of prejudice, confusion, or waste of time:

Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.

· Most relevance objections today involve a two-part analysis:

· 1. What is this evidence helpful for?

· 2. Is the helpfulness outweighed by the risk of prejudice, confusion or waste of time?

State v Chapple (pg. 83): Charred body pictures case:
· Shows the careful checking of probative value v risk of prejudice

· Unfortunate role of jurors:

· Something awful has happened

· Only one was to “do something about it”

Articulating the Unfair Prejudice Risk:
· Is necessary to get an objection under rule 403 sustained
· Have to explain how the jury could go astray from their oath and rationality
The Half-Open Door Rule(s):

· There are several of them in evidence law

· One is about documents:
· Introduction of a portion by one party is thought of as a waiver of objections on any related parts offered by the adverse party
· The rules are overridden by the waiver
· Same thing as the rule of optional completeness
· Rule 106 appears to suggest we could offer other additional writings in the interest of completeness
Probabilistic Evidence:
· Helpful, but it can be misused

· Often counterintuitive
· Common birthdays in this room?
Practical sequence for relevance objections today:
· Evidence is offered

· Objection: irrelevant
· Judge: what is this relevant to?
· Offering attorney: states his position as to why its relevant
· Judge:
· If no meaningful response to objection, it is sustained
· If a meaningful response given, debate counterweights of Rule 403:
· Waste of time
· Argued prejudice
· Possible confusion
· Ruling

CHAPTER 3: INTRODUCTION TO THE HEARSAY RULE
In general:
· Witnesses are not allowed to relate the content of out of court utterances

· Of themselves

· Of others

· Documents are usually inadmissible!!

· They are written out of court

· We want witnesses to relate things they observed out of court, not what was said.

Examples:
· A witness can’t say what he told the police

· Letters are inadmissible

· Police reports are inadmissible

Rationale:
· We want witnesses to tell us first hand on the stand what they saw

· Cross-examination right

· E.g. the chemist from the police lab testifies to the blood type (rather than admitting the lab report, which is hearsay)

The Main Exception: Statements of Opposing Party
· A party to a case can ask a witness what the other party said in the witness’ hearing

· Witness can be the speaker

· Witness can be a bystander

· The opposing party’s witnesses are similarly o.k.

· Bottom line: the other side’s writings and statements are o.k. to testify to.

· Don’t forget: something like a diary or letter can be a “statement” too; it doesn’t have to be something stated verbally. 

These are called “admissions”:
· Any statement by opposing party will qualify, regardless of how it cuts

· Note; a party can always testify to what happened

· But not what he…

· Wrote down

· Reported by phone

· Told others orally

· Example: Jones’ lawyer can ask:

· Jones what Smith said

· Smith what Smith said

· A bystander what Smith said

· All of these questions are about something the other side said

· A non-party witness can likewise say on the stand what happened

· But not what she:

· Wrote down

· Reported by phone

· Told others orally

Admissions in the Corporate Context:
· If a party is a corporation:

· Statements of its officers are admissible

· Statements of its employees are admissible

· Statements of its lawyers or representatives are admissible

· The others side’s documents are therefore ok

· Big companies have a lot of exposure: emails, phone calls, its all in

Keep in mind who the parties are:

· Criminal case: state and defendant

· D can offer statements by state employees

· State can offer D’s statements

· Can be elicited from any testifying witness who heard the statement made

Examples:
· Prosecutor can ask a bystander what the D said

· Prosecutor can ask a policeman what the D said (if he heard it)

· If D testifies at trial, prosecution can ask D what D said

· A victim is not a party in a criminal case

· Hence victim’s out of court statements are usually not allowed to be introduced at trial

· Victim can of course testify to what happened

CHAPTER 5: SPECIAL EXCLUSIONS
Character Evidence:

· Meaning: Evidence of a person’s moral trait, offered to prove conforming conduct on a particular occasion

· Sometimes called propensity

· Examples:

· He’s a drunk

· She’s a liar

· He is honest

· “Character” is society’s creation, reflecting the way we would like to see others behave

· Behavior in accord with society’s wishes is labeled “good”; the opposite “bad”

We aren’t really sure about:

· How often people act in accord with their supposed character trait

· The indelibility of a character trait over time

· “He’s nothing but a drunk” – unlikely he is drunk 100% of the time

· As a result of these uncertainties:

· Character evidence, whether good or bad, is normally inadmissible at a trial, except to impeach a witness by showing poor veracity trait

· Narrow additional exceptions for criminal defendants to invoke

· Virtually no additional exceptions in civil cases

· IF YOU REMEMBER NOTHING else but “character evidence is not allowed” you will be right 90% of the time

· The prosecutor can’t kick off with character evidence first, the D has to open the door first.

· Virtually no character evidence ever in civil cases

Habit Evidence:
· Differs from character evidence in that no moral judgment is involved
· Examples:
· Walking on shady side of the street
· Tying left shoe first
· Keeping bills in the kitchen drawer
· Habit evidence is accepted in all kinds of cases, so lawyers like to try to make character evidence appear as habit
· Character involves a moral dimension, habit doesn’t
· Habit evidence thought to be more reliable as an indicator of conduct on a particular occasion

· It is therefore admissible to prove conforming conduct
· Hence is unlike character trait evidence (normally inadmissible to prove conforming conduct)
Difficult Differentiations:
· Distinction between inadmissible character evidence and admissible habit evidence

· Whether moral judgment is involved
· Examples of character traits that are inadmissible:
· Always driving carefully
· Always following directions on opening canisters of compressed gas
· Always checking on the baby
· Always ignoring or following medical advice
· Always firing a gun carefully (or randomly)
· “Driving carefully” most courts think is character, so the trick is to ask about specific driving behavior, e.g. “Tell the jury how Mr.X approaches an intersection”
· Note: This report on driving carefully is not hearsay because its not a conversation or a document, its an observable event, which is fine.
Three Times Character Proof is Allowed in Criminal Cases:

· 1. D can initiate Re: his own character

· Up to D to open the door in a criminal trial

· Once door is open, prosecution can go to work on Ds character

· Rarely used by criminal defense attorneys; usually when hopeless case

· Might work in a close case where Ds character is clean

· 2. D can initiate Re: the victim’s character

· In a homicide case, D can initiate by non-character evidence as well

· D must open the door first, if he does, prosecutor can rebut

· 3. Either side can impeach a witness by showing poor veracity trait

· The only trait that matters is honesty

· not uncommon to attack in high dollar civil actions

Civil Cases – Very Rare:

· Impeachment of witness by poor veracity trait (seldom done)

· Also permitted by either side where character is an element:

· Action to review denial of a law license on character grounds

· Action to review refusal of navy commission on character grounds
· In those few cases, criminal and civil, where character evidence is allowed:

· Rule 405(a) specified method of attack:
· 1. a reputation witness
· 2. an opinion witness
· 3. on cross, specific instances
· When would such “specific instances” arise?
· Cross exam of the target witness: did you ever steal?
· Cross exam of the good character witness: do you know he stole?
· Rule 405 says that on direct you can’t ask about specific instances of behavior conforming to the desired character portrayal (e.g. asking your witness about times they returned too much change to a cashier).

· Reputation witness: the worst; may not even actually know person; essentially relay gossip

· If your witness brought in for opinion or reputation testimony is cross examined, then they can be asked about specific instances

Special Note on Rule 405(b):

· This rule does not deal with proving character, or propensity

· It involves similar proof of badness

· It is offered not to show propensity, but to show M.O. or plan

· What’s the difference?

· 404(b) proof can assume the D is a saint

· But: he has robbed 8 banks with an orange ski mask on and an engraved shotgun

· Therefore, the saint probably did this job too.

· The weirder the M.O. is, the more effective this evidence is.

· Rule 404(b) is patterned on situation like the D whose 3 previous wives all died by electrocution in the bathtub

404(b) admissibility requires a pattern:
· How many instances is for the judge

· The more unique the M.O., the less instances needed

· Bottom line:

· Prior wrongs = GOOD – admissible to show intent/MO/motive/knowledge/etc.

· Character = BAD – inadmissible

· Very unlikely to get a single prior offense admitted; need more than 1 to show a pattern or MO per R.404(b)

Rape Shield Rule:
· Rule 412 was designed to alleviate old problems that put victim on trial as much as the D

· Victim’s prior sexual history is now limited to:

· Sex acts with the D (at any time)

· Near-term acts with others (to show alternate sources for bruises, etc.)

· Casting doubt on D as the source of semen is no longer grounds to introduce near-term sex acts (due to advent of DNA)

· Near-term now means within time for healing scratches and bruises

· Civil cases:

· Part (b)(2) of Rule 412

· Prior sexual history is broadly allowed, subject to probativeness standard

· No reputation evidence, just the facts

· More lax in civil cases than criminal

Procedure in all cases:
· part (c) of rule 412

· prior notice required

· in camera pre-hearing required

· Judge must rule in advance

Bad guy rules: 413-415

· Can be argued as a dangerous extension of the pattern evidence rule (rule 404(b))

· Texas doesn’t have these rules

· In cases of sexual assault or molestation of a minor, all prior instances are admissible; judge has no discretion in admitting

Rule 413

· In a prosecution for sexual assault on Ms. V that occurred on July 1, 2002, any other act of sexual assault by D, on anyone, at any time, can be proved by witnesses.

· Doesn’t matter if D was ever charged, convicted or even acquitted.

· Rule 413 is intended to allow demonstration of recidivist conduct: this essentially creates a special exception to the character evidence rule. It is limited specifically to sexual assaults.

· Very broad rule; district judges didn’t like removal of their discretion b/c all prior offenses, even 100+ incidents, could be admitted.

· Judges started to rebel, keeping out evidence that’s too remote in time or the MO differs too much (in their mind).

· Sexual assault doesn’t necessarily mean what we think; it includes any of a long list of offenses found in the federal criminal code, including touching through clothing.

Rule 414

· In a trial for child molestation, witness to any other child molestations by D can testify.

· Doesn’t matter what the gender was.

· Doesn’t matter if D was accused or tried.

· A child is someone below the age of 14.

Rule 415

· Covers civil trials for sexual assault or molestation.

· Evidence of any prior incident is likewise admissible.

Bad Guy Rules are Controversial

· Note the mandatory wording

· Normally the judge has available some protection under R.403 – unfair prejudice

· Courts have now assumed such discretion in three appellate cases

· The social ills of child abuse are large.

· Yet, meaningful defense against multiple accusers is all but impossible

· Proponents: D brought about his own indefensible situation, so tough luck.

Remedial Measures Following an Incident

· These are not admissible to show negligence (R.407)

· We want to encourage repairs and prevention.

· Remedial measures are admissible to show the following, if they are controverted:

· 1. Ownership or control (“It’s not my house”)

· 2. Feasibility of better condition or design (“I did everything I could”)

· An attorney should be very careful not to say one word too many and announce that “My client did everything he could to prevent this…”

· If the attorney goes too far, he’s blown his Rule 407 protection

Failed Settlement Discussions – Rule 408

· Comments or proposals are inadmissible to show liability

· They can be used to guide discovery

· E.g. you can ask the other side about experts that were discussed during settlement

· Settlement comments can also be used to show points other than liability:

· 1. Bias or prejudice (“I’ll do anything to get you!”)

· 2. Negativing contention of undue delay – to defeat laches (“We were in settlement discussions all that time”)

· Note: You can’t talk about the settlement amount offered to you by the other side.

· 3. Proving an obstruction charge (settlement terms included shredding of discovery documents)

Some Difficult Areas Under This Rule

· Impeachment:

· In settlement he said the driver was working for him; at trial he testifies he never heard of the driver.

· In this example you probably could go ahead and use evidence of what was said to impeach the witness’ credibility.
· What amount of compensation is “reasonable” for an infringement:

· Evidence from settlements in other cases, involving other industry players

· The language of Rule 408 shows that there must be an existing claim which is in dispute as to either amount or validity; if there’s no claim, there’s no Rule 408 protection.

Criminal Plea Bargaining: Rule 410

· A guilty plea that sticks:

· YES! Can be used in later cases (usually civil)

· Nolo plea that sticks:

· NO! Cannot be used in later cases (usually civil)

· Withdrawn pleas of guilty or nolo:

· NO! Cannot be used in later cases.

· Admissions during taking of a plea:

· Follows the above rules for pleas.

Brief Intro to Agency Law

· Agency is the set of laws that allows one person to contract on behalf of another

· “Apparent authority” is someone who hasn’t actually been appointed by you as a agent, but you’ve allowed them to appear to be, such that another person could rely on that appearance.

· In interpreting Rule 410, judges have taken to borrowing from agency law:

· If it looks like you’re bargaining with a US Attorney but it turns out you were talking to a cop, and you’re justified in thinking the cop had “apparent authority”, Rule 410 protection will remain.

· Judges like to enforce the spirit of Rule 410, rather than the black letter in every instance.

Failed Plea Bargain Discussions:
· Remarks of D are protected if he is speaking to a prosecuting attorney, and if the topic is plea bargaining.

· Talks with arresting officers in the back of the squad car don’t qualify.

· Half-open door concept applies:

· If D testifies to part of what was said during negotiations, or contrary to what was said, the protection is lost.

· If the later prosecution is for perjury, protection is lost too.

CHAPTER 6: COMPETENCY OF WITNESSES
Note: This chapter is about general competency, not specific (specific = e.g. whether you saw the accident)

Modern View:
· Nearly everyone is competent

· Need sufficient ability to be helpful:

· To observe

· To remember

· To relate

Counterweights Against Competency

· Nominally competent testimony can be kept out if it is unfairly prejudicial or confusing to the jury, per Rule 403

· This is sometimes seen, rather than holding that the witness is per se incompetent.

Oath Requirement

· Has changed over the centuries

· God no longer need be mentioned

· Swearing no longer need be mentioned

· Some expression of duty and commitment to tell the truth is required

Submission to Cross Exam

· Is required

· Witness who refuses in advance will be ruled incompetent

· Witness who refuses after direct

· Will be in contempt

· Will have his direct stricken

Hypnotized Witnesses

· A currently hypnotized witness is not competent

· Courts are wary of even hypnotic refreshment of memory

· Hypnotically refreshed witness for D. can’t be summarily kept out

“Dead Man’s” Statutes:

· Common law: all witnesses were incompetent to testify to a conversation with a now dead person, even if the hearsay objection is somehow overcome

· Was thought unfair, or tempting to perjury

· Most states have some vestige of the rule left

· In Texas: If an estate is a party, no one can testify to a conversation with the deceased unless “corroborated” or elicited by the other side (R.601(b)).

· The hearsay rule will need to be dealt with, or the conversation will be kept out on that ground

· We have a few exceptions that might apply here:

· Excited utterances

· Statements about wills

Lawyer As Witness

· In the very case she is trying

· An ethics rule (not evidence rule) prohibits an advocating lawyer from testifying

· Is thought to give her too much advantage

· Not disqualified from the case though; must be quiet

Jurors as Witnesses: Rule 606

· Rule covers live testimony

· Rule covers affidavit testimony

· Neither is restricted pre-verdict

· Usually handled in-camera

Jurors as Witnesses: Post-Verdict

· Heavy restrictions in federal rule 606

· Only where the testimony is to:

· Outside influence (threats, bribes)

· Extraneous prejudicial info (newspaper accounts)

Jurors as Witnesses: Texas Rule 606

· Wording is more concise, but the meaning is the same

· Testimony can only be to “outside influences”

· Probably subsumes the redundant “extraneous info” option in the federal rule

Aid for recalling the rule

· Picture a bubble around the jurors during and after trial

· Evidence of things coming from outside into the bubble is ok

· Evidence of what transpired inside the bubble is not allowed after the verdict

· Example 1: Juror slept through trial, another was drunk throughout trial

· Post verdict testimony by a 3rd juror is not allowed on either issue

· Federal and TX rules are the same

· Example 2: Juror X told others about his special experience in crime detection; several then changed their votes

· A juror cannot testify post-verdict to this

· An internal misconduct matter; not “extraneous or outside”

· Example 3: Juror went to crime scene at night; told other jurors what he saw

· A close question

· 1st half is extraneous

· 2nd half is inadmissible intrusion

“Personal Knowledge” Requirement of Rule 602

· What does it mean?

· Observed by the senses

· Not “processed” too much

· What does it exclude?

· Recitations labeled “opinion”

· Testifying to state of mind or emotion of another person

· Personal knowledge does not include anything you’ve been told by someone else, e.g. “Where were you born?” could technically be objected to as not being in your personal knowledge.

· You have to observe it with your own eyes.

· Age, etc. is usually not objected to, though it depends on the case (e.g. Where were you born? matters in an immigration case).

· Personal knowledge = You saw it or You heard it. Sometimes called the “firsthand” rule.

· Experts are not included under Rule 602; they are the only ones who aren’t.

CHAPTER 7: DIRECT & CROSS REVISITED
Leading on Direct

· Allowed sometimes –

· Timid witness

· Momentary memory lapse [likely you can only refresh a few times before judge loses patience and dismissed witness]

· Adverse witness (associated with other side)
· Also allowed on “preliminary matters”

· But you have to know the local practice
· Strict rule: Only name, address, occupation and placement at the scene are preliminary
· In Harris County State Courts, all foundation questions are regarded as preliminary

· Examples:
· Authenticity of a document
· Familiarity with a person’s character or reputation
Memory Lapse Situations

· In Lieu of leading, any reasonable memory refreshing technique is okay

· Looking at a report

· Checking a book

· Reviewing notes

· These are not putting the document into evidence!

· Example of memory jogging: Cop looks at ticket book to recall what the driver did wrong

Leading on Cross

· Broadly allowed

· Exception: Can’t lead your own client on cross (if the other side calls your client and they testify)

Witness Prep Material Rule 612

· Adverse party has a right to see it if used while on the stand

· Federal Rule: May get an order to see it if used before the trial

· Routinely granted today

· The work product privilege is vulnerable to the exception for substantial need.

· This immunity is very fragile, so don’t be tempted to rely on it too much.

· If you deliberately or inadvertently show your work product to a witness before trial, you blow your work-product privilege (though the other side must get an order).

· If a witness pulls out material to refresh their memory during testimony, the other side can see it.

Texas Rule 612

· Divides into criminal and civil re: material viewed pre-trial:

· Civil cases: you need an order, which is easy to get

· Criminal cases: adversary’s right to see is automatic; adversary also has a right to introduce it.

Work-Product Contention will not override the foregoing:

· Lawyer-prepared materials seen by witness:

· Likely will have to be handed over

· Work-product is flimsy in the best of times!

Cross Exam is an Important Right

· If witness flees, or refuses to complete cross, the direct will be stricken on motion.

Invoking “The Rule” (Rule 615):
· Rule separating witnesses so they can’t hear each other’s testimony

· The rule is mandatory on request of any party

Some witnesses exempt, i.e. can stay in courtroom
· Individual parties

· One corporate representative for each corporate party

· Persons shown to be “necessary” to presentation of the case – usually experts

Discretionary expansion:
· Pretrial order not to discuss testimony (also binds lawyers not to inform other witness)

· Normally only applied to fact witnesses

· Could include experts

Reading transcript of another witnesses testimony

· Forbidden in some jurisdictions

· Penalty for breach: strike the offending witness’s testimony

· If a witness breaks The Rule and listens in on another’s testimony, if they have not yet testified the way to keep them out is a Motion to Preclude; if they have already testified, it’s a Motion to Strike

CHAPTER 8: IMPEACHMENT
Definition and Methods

· Impeachment is the process of attempting to weaken the perceived credibility of a witness

· Most commonly done on cross

· Six methods of impeachment, each with its own limiting rules

· You can not use impeachment to establish your version of the facts, you can only use it to disprove the other side’s witness’s version

· You need to use your own witnesses to prove issues

· Because impeachment evidence is not offered to prove the truth, it is allowed as a hearsay exception.

Non-Specific Methods

· These are attacks on the witness’s believability due to across the board weaknesses as a witness

· They are not tailored to the particular evidence given on direct in this case

· “Going extrinsic” means bringing in another witness (or evidence) to impeach the current witness

The 3 Non-Specific Methods

(1) Prove Impaired General Competency


- Witness is unable to observe or remember things in general


- Bias or prejudice toward one party


- Cover ability to:

a. Perceive (e.g. blind)

b. Recall (e.g. bad/impaired memory)

c. Relate (can’t retell story properly)

- It is okay to “go extrinsic” for impaired competency.

(2) Prove poor “character” for veracity


- Prove by bringing in impeaching witness to testify to bad reputation for truthfulness

- Prior dishonest acts (established on cross) – no conviction necessary: cannot be proven by extrinsic evidence per Rule 608(b). 

· You’re stuck with their answer.

· But in a civil case you can use their deposition to impeach them.

(3) Conviction of a crime (Rule 609)


- Any crime involving “dishonesty or false statement”



* No weighing probative value or prejudice for this – judge has no discretion


- Any felony, but subject to weighing probativeness against risk of prejudice



- 10 year limit in either case



- Occasionally okay to go extrinsic, but can only use records, not witnesses

- Two different standards for (a) the accused and (b) witnesses other than the accused:

· Witnesses: Shall be admitted, subject to R.403, if the crime was punishable by death/1+ year in prison

· Accused: Shall be admitted if court determines probative value of admitting outweighs prejudicial effect to accused.

- Can generally only bring out fact of prior conviction, date and type, but not the underlying details of the crime.

Specific Impeachment Methods

· These are attacks on the credibility of the witness’s direct testimony in this case only
· In general she might be a great witness

· Good character for veracity

· Good ability to observe and relate
The 4 Specific Methods

(4) Prove Impaired Competency on the occasion in question

· Drunk

· Night-time/too dark

· Looking the other way when it happened

Extrinsic is okay.
(5) Bias or prejudice in this case

· E.g. business interest in one side winning

· E.g. similarly situated neighbors

(6) Prior Inconsistent Statement

· By testimony of target witness, or by testimony of another witness

· Must afford target witness a chance to explain during trial

· Therefore, can’t use if witness has been excused and is beyond subpoena

· This is the most common form of impeachment of all – using depositions to point out inconsistencies.

· Extrinsic is okay
(7) Contradiction of direct by target witness on cross

· On minor points, you are “stuck with her answer” given on cross – points are said to be “merely collateral”

· On points that make up essential elements of the case, can call other witnesses, as always

· This is when during cross you challenge something a witness said on direct, e.g. “You said you got up at 6.00 but it was 6.30, right?”

· Can not go extrinsic on collateral point (what the driver was wearing)

· Can go extrinsic on main events (driver wasn’t looking when wreck happened)

Using Extrinsic Evidence to Impeach

· Meaning: Any evidence other than the testimony of the target witness (usually on cross)

· Calling an impeaching witness is “going extrinsic”

· Introducing an impeaching document is “going extrinsic”

When Can you go extrinsic?

· Depends on which method of impeachment is involved

· We have seen that you can’t go extrinsic on the contradiction-on-minor-points method (#7)

· Cross-examiner also can’t go extrinsic when asking target witness about prior dishonest acts for which there was no conviction (#2b)

· With the criminal conviction method (#3), you can go extrinsic to extent of introducing conviction record

· In all other methods of impeachment, calling an extrinsic witness or using a document is o.k.

Who Can Be Impeached?
· Any witness who answers any question places his credibility in issue, and can be impeached

· Can impeach your own witness
· Can impeach an impeaching witness
· A non-testifying party cannot be impeached
Seriatim Impeachment Methods:

· Are generally allowed, subject to discretion on waste of time

· Usually done only when first method fails----------
· Example:
· D testifies
· On cross, prosecutor uses method #2b – prior dishonest acts – false income tax return
· D denies filing false return
· Prosecution can now switch to conviction method #3
· Example:

· Impeach first with prior dishonest acts (cross)

· Then felony convictions

· Then prior inconsistent statements
Some Surprising Things:

· Non-mirandized statement can be used to impeach a testifying D

· [note: non-mirandized statement can’t be used to prove substantive guilt, only to impeach]

· Pre-miranda-warning silence can be used to impeach a testifying D
· Illegally seized items can be used to impeach a testifying D
· E.g. illegally seized shirt with nifty cut-outs
· E.g. illegally seized cocaine
· All 3 of above are said to protect integrity of trial system

CHAPTER 9: OPINION EVIDENCE
Opinions are generally inadmissible:
· Rule 602 requires “knowledge”

· Since knowledge is ill-defined concept, the line between knowledge and opinion is ill-defined

The Objection:

· “Objection your honor, it calls for an opinion”

· If judge agrees, this sets the stage for analysis

· Some kinds of opinions are admissible

Opinions of Non-Experts, Rule 701:
· Only allowed if:

· 1. Rationally based

· 2. On a physical perception by the witness

· 3. Helpful to the trier of fact

· “Helpful” means there’s no other feasible way to convey the impression

· If stating a few facts gives the picture, the opinion is disallowed

· A witness can’t just say “In my opinion, he caused the accident” because this is not helpful to the jury.

Examples of Admissible Opinions:

· He was drunk

· He was upset

· She was nervous

· She was angry

· All require foundation of physical perception

· Further examples traditionally allowed:

· Insanity

· Handwriting

· Both require foundation of physical perception

Expert Opinions (Rule 702)
· Special knowledge or experience

· Rule 702 objections are now such a controverted area they’re usually handled in advance of the trial – typically the week before.

· Scientific business, arts, car repair, etc, etc.

· Crime detection is a controversial area

Expert’s Methodology Must be Reliable:
· Checked initially by the judge before trial (this is new, used to be up to the jury)

· If judge finds reliable methodology, evidence is admitted for jury evaluation

· Jury may find methodology was unreliable and give no weight

Judge as Gatekeeper

· if judge finds methodology reliable: judge is not a factfinder

· She is a screen on what gets through to the jury

· If judge finds methodology unreliable, the finding is final

Same role as [nearly] always:
· Judge is a screen for evidence

· Positive finding isn’t determinative

· Exception: judicial notice in a civil case

· Negative finding shuts off the evidence

Opinion on an ultimate fact (rule 704):
· Generally allowed

· Exception: state of mind of criminal D

· Usually sanity is involved

· Expert must stay one-step-back (can’t ask expert if D was sane or not)

· A non-expert can say the defendant was “insane”

· An expert can not say the defendant was insane!

· Rationale is that lay witness testimony on sanity won’t really sway the jury

Court Appointed Expert:

· Good in theory

· Litigators cringe

· Bad to get b/c there’s no prep time available

· If parties have “too many” motion hearings, judge will give them 10 days to agree on an expert or he’ll appoint his own – fosters rapid compliance!

Stipulating Expertise:

· Often volunteered

· Seldom accepted

· No drama

· No fear of objection

· If you have a highly credentialed expert you’ll want to trot out their degrees, experience etc for the jury’s benefit, so agreeing to stipulation of expertise prevents that

· The stipulation would only be to credentials, not methodology

CHAPTER 10 – PRESUMPTIONS
TERMINOLOGY

·  A PRESUMPTION IS A JUDGE-MANDATED CONCLUSION THAT THE JURY MUST REACH IF IT FINDS CERTAIN PREMISE FACTS

·  PROPERLY SPEAKING, PRESUMPTIONS ONLY EXIST IN CIVIL CASES

·  HOWEVER, HISTORICAL DEVELOPMENT HAS MIXED UP THE LANGUAGE

·  TODAY WE SAY THERE ARE PRESUMPTIONS IN CRIMINAL CASES, BUT THEIR EFFECT IS DIFFERENT

·  THESE ARE ACTUALLY PERMISSIVE COMMENTS MADE TO THE JURY, RATHER THAN MANDATES

TERMINOLOGY

·  A PERMISSIVE INFERENCE IS A CONCLUSION THAT THE JURY MAY DRAW IF IT WISHES

·  JUDGE TELLS THEM THEY MAY DRAW IT (THE NUDGE)

·  BASED ON CASE PRECEDENTS:

·  PRIOR CASES HOLDING CERTAIN FACTS SUFFICIENT TO SUPPORT A VERDICT

TRIGGER FACTS

·  PRESUMPTIONS ARE BASED ON PREMISES, CALLED TRIGGER FACTS

·  THE JUDGE TELLS THE JURY THAT IF THEY FIND FACT X AND FACT Y, THEY MUST (CRIMINAL: MAY) FIND FACT Z

EXAMPLE OF CIVIL PRESUMPTION

· TRIGGERS:

· MARRIAGE

· CHILD BORN DURING THE MARRIAGE

· PRESUMED FACT: HUSBAND IS THE CHILD’S FATHER
EXAMPLE OF CIVIL PRESUMPTION

· TRIGGER FACTS:

· WORK WAS DONE BY A CIVIL SERVANT

· IN HER CAPACITY AS GOVERNMENT EMPLOYEE (RATHER THAN AS PRIVATE CITIZEN)

· PRESUMED FACT: WORK WAS DONE PROPERLY
HOW THE CIVIL PRESUMPTION WORKS IN COURT

· THE PARTY CLAIMING THE BENEFIT OF THE PRESUMPTION ASKS FOR AN INSTRUCTION ABOUT IT

· THE JUDGE THEN EVALUATES ANY EVIDENCE IN THE RECORD CONTROVERTING THE PRESUMED FACT

·   IF SUBSTANTIAL Evidence contrary TO THE PRESUMPTION IS IN THE RECORD (E.G., HUSBAND WAS NOT THE FATHER – DNA; NON-ACCESS; OTHER MEN) :

·  PRESUMPTION VANISHES

·  JUDGE SAYS NOTHING

·  REFUSES THE INSTRUCTION

·  JURY DECIDES CASE IN THE USUAL WAY

·  IF NO EVIDENCE TENDING TO NEGATE THE PRESUMED FACT IS IN THE RECORD: 

·  JUDGE MUST THEN EVALUATE THE EVIDENCE ON THE TRIGGER FACTS


WHERE NO REBUTTAL EVIDENCE IS IN RECORD (NO DNA, NO OTHER MEN, ETC.)

· (1) IF TRIGGER FACTS OF MARRIAGE AND BIRTH-DURING-MARRIAGE ARE OVERWHELMINGLY ESTABLISHED:

· JUDGE FINDS THE PRESUMED FACT

· JURY BOUND

(2) IF TRIGGER FACTS ARE IN CONFLICT:

· JUDGE INSTRUCTS CONDITIONALLY.  E.G.,  “IF YOU FIND THERE WAS A MARRIAGE BETWEEN H AND Y, AND CHILD WAS BORN DURING IT, YOU MUST FIND H WAS THE FATHER”

(3) IF NOT ENOUGH EVIDENCE ON TRIGGER FACTS TO SUPPORT A FINDING ON EACH  (NO EV. OF MARRIAGE; NO EV. OF BIRTH BEFORE DIVORCE DATE):

· JUDGE IGNORES ANY PRESUMPTION

· REFUSES THE INSTRUCTION

· CASE GOES TO THE JURY IN THE USUAL WAY

IMPACT OF RULING

· IF TRIGGER FACTS ARE INDISPUTABLY ESTABLISHED AND THERE IS NO REBUTTAL EV.: DIRECTED VERDICT ON THE POINT

IMPACT OF RULING IF TRIGGER FACTS ARE IN DISPUTE (BUT NO REBUTTAL EV.)

· INSTRUCTION ON THE PRESUMPTION IS GIVEN AS PART OF THE JURY CHARGE AT THE END OF THE TRIAL

· JURY RETIRES TO CONSIDER THE TRIGGER-FACT EVIDENCE

·  IF THEY FIND THE TRIGGERS, THEY KNOW WHAT TO DO

·  IF NOT, THEY DECIDE THE CASE IN THE USUAL MANNER

HOW A PERMISSIBLE INFERENCE WORKS

·  THE JUDGE SAYS AS PART OF THE FINAL CHARGE TO THE JURY: “IF YOU FIND X AND Y, YOU MAY CONCLUDE Z.”
* IF X AND Y HAVE BEEN OVERWHELMINGLY PROVED, JUDGE SIMPLY SAYS “I HAVE FOUND X AND Y; YOU MAY CONCLUDE Z”

· IF THERE IS NO EVIDENCE SUFFICIENT TO SUPPORT A FINDING ON THE PREMISE FACTS, THERE IS NO INFERENCE TO BE TALKED ABOUT

·  CASE GOES TO THE JURY IN THE USUAL WAY

EXAMPLES OF PERMISSIVE INFERENCES

· UNEXPLAINED POSSESSION OF STOLEN PROPERTY

·  POSSESSOR STOLE IT

· LEAVING RESTAURANT WITHOUT PAYING

·  INTENTION TO EVADE PAYMENT

BASED ON JUDGMENTS IN PRIOR REPORTED CASES

· EXAMPLE: AN EARLIER CASE INVOLVED A JUDGMENT FOR PROS. WHERE EVIDENCE WAS ONLY POSSESSION AND NON-EXPLANATION; JUDGMENT AFFIRMED

· FROM THEN ON, AN INFERENCE ARISES

SOURCES OF PRESUMPTIONS

·  SOME ALSO COME FROM PRIOR CASES, WHERE APPELLATE COURT ANNOUNCES THE PRESUMPTION

·  MANY ARE STATUTORY

MINORITY VIEW ON WHAT TO DO WHEN THERE IS SOME EVIDENCE TENDING TO NEGATE THE PRESUMED FACT

· SHIFT THE BURDEN TO THE PARTY AGAINST WHOM THE PRESUMPTION WORKS

·  JUDGE INFORMS THE JURY WHERE THE BURDEN LIES

-- [MAJORITY AND FEDERAL VIEW: FORGET THE PRESUMPTION; SEE SLIDE 9]

IN CRIMINAL CASES

· PRESUMPTIONS AND PERMISSIBLE INFERENCES ARE HANDLED IN THE SAME WAY

· IF PREMISE FACTS ARE RAISED BY THE EVIDENCE, THE JUDGE SAYS IN THE FINAL INSTRUCTIONS: “IF YOU FIND X AND Y YOU MAY CONCLUDE Z”

SANITY CHECKS

(1) IN CASES WHERE A PRESUMPTION IS REBUTTED AND HENCE VANISHES [PREVAILING VIEW], THE CASE GOES TO THE JURY TO DECIDE IN THE USUAL WAY

(2) WHERE THE TRIGGER FACTS FOR A PERMISSIVE INFERENCE HAVE NOT BEEN PROVED, THE CASE GOES TO THE JURY IN THE USUAL WAY

(3) ALL WE ARE TALKING ABOUT IS A NUDGE OR DIRECTIVE; IF NONE, THE CASE GOES ON
CHAPTER 11: JUDICIAL NOTICE
A Shortcut:

· Judicial notice is a substitute for evidence.

· It’s a nice device if you’re caught without proof

· Most litigators view it with some reservation, if the other side objects

· If on appeal notice is found to have been wrongly taken, a reversal could occur

· Better to go to court assuming you’ll need proof of all facts, rather than relying on judicial notice to make your case

On the Other Hand:
· In a civil case judicial notice is binding on the jury as to the facts noticed

· In a criminal case the jury is instructed that it may conclude the noted facts

· The judge is a very influential nudger
Safest Tactic:

· Prove up the facts first

· Then ask for judicial notice

· If adversary does not object, the issue is pretty solid

· You can show the judge a t.v. guide (or whatever) in trying to get judicial notice taken, but you don’t have to put the book in evidence

2 Alternate Bases for Judicial Notice:

(1) Facts generally known in the locale

· Main Street and Fannin are heavily traveled streets

· You can see the Astros field from Hwy. 59

· The Astros have played in Houston for many years

(2) Facts not generally known, but ascertainable from references of indisputable accuracy

· Closing price of IBM stock on April 2nd, 2002

· High tide times at Galveston Island

An Improper Basis:

· The judge’s personal knowledge

Procedure (Rule 201):
· Ask on the record for the court to take judicial notice that “_____________”

· References can be handed up to the bench freely, but are not normally offered in evidence

· JN is a substitute for evidence

Adversary:

· Is entitled to object before JN is taken

· If it happens too fast, he can object afterward and be heard

Ruling and effect:

· Judge says “The court will take JN that the sun rose at 5.14am over the ship channel that day”

· (civil cases) “…and the jury is so instructed.”

· A contempt to controvert, but can move to vacate

· Can’t offer contradicting evidence, except on motion to vacate the court’s JN

Criminal Cases:
· The instruction is permissive

· “The jury is instructed that it may find without further evidence that the sun rose at…”

· Not a contempt to controvert

· Can put in opposing evidence

CHAPTER 12: PRIVILEGES
Definition:

· A privilege is a right in some person or entity to block the admission of certain kinds of evidence in a case

· Even though relevant

· Even though crucial

· Even though no prejudice under R.403

Purpose:

· To further some societal goal

· Reflects humankinds effort to civilize itself

· The legislature thinks inconvenience is less important than protecting some relationships

Attorney-Client Privilege:

· A person who consults a lawyer for the purpose of obtaining legal advice has a privilege to block disclosure of what he said, if the circumstances were apparently confidential.

· Elements are:

· Consulting a lawyer

· Seeking legal advice

· Circumstances apparently confidential (note lawyer’s entourage treated as the same as the lawyer)

Hell or High Water:

· There are no exceptions based on needs of the other side

· They can try to discover the facts some other way

· The only significant exception is: a later action between the lawyer and the client

· Malpractice, action to collect a fee

So-Called Crime Fraud Exception:

· Where client’s main purpose is to involve the lawyer in assisting a crime or fraud, the definition isn’t met (purpose isn’t to get legal advice)

· It’s not really an exception (b/c the privilege doesn’t apply) but it’s often called one.

· Has to be about a future crime, not a past one

· Easier way to think of it as trying to involve the lawyer in some planned crime

Where lawyer declines the representation:

· Has no effect on the privilege

· No relationship needed

Eavesdropper

· No effect

· See definition: apparent confidentiality is enough

· Eavesdroppers can be enjoined from divulging

Both sides of the conversation are covered

· Traditionally, only what the client said was privileged

· However, what the lawyer said usually inherently reveals what the client said, and is called derivatively privileged

· E.g. “Hmmm! Then you’re guilty of murder!”

· Most modern decisions shorten the analysis and say the privilege covers both ways

· Either way, the client owns the privilege and can block disclosure, in or out of court

Waiver
* Only by the client or his authorized representative (who is often the lawyer)

· Express

· By conduct:

· Revelation to others “outside the family”

· Handing over documents

· Waiver by conduct: half-open door rule

· Revealing parts in testimony

· Relying on “advice of counsel” to defeat certain remedies

· Revealing one opinion but asserting privilege on others on same topic

Impact of Waiver:
· Waives on all other privileged communications on same topic, up to the date of the waiver

Two Marital Privileges:

· Marital communications

· Made during marriage under apparent privacy conditions

· Privilege belongs to the speaking spouse, not the listener

· Doesn’t extend to contemporaneous actions

· Privilege survives divorce

Example:

· “Look here honey at all this money I robbed from the bank”

· Ex-wife can be compelled to testify concerning seeing money dumped out on the bed

· Husband can keep out the ex-wife’s testimony about what he said

Privilege not to be called by the prosecution:

· Belongs to the witness-spouse

· Ends with divorce

· Does not apply where witness spouse is victim (if wife is victim she can be compelled to testify)

Many other states (and many movies):

· The privilege belongs to the defendant spouse

Privilege against self-incrimination:

· Can’t be required to testify

· Can’t be obliged to write-out a confession

· But: If a person writes a document on his own initiative, there is no privilege and the document can be discovered and used by the prosecution

The problem of files:

· They are created voluntarily, so they are not protected

· Giving them to a lawyer won’t help

· But sometimes, producing them in response to subpoena has the effect of making a forced statement…

Example:
· Subpoena requesting all bank deposit slips that reflect deposits of money made in criminal enterprise

· This should be quashed since the command is phrased such that compliance would amount to a statement.

Clergyman-Penitent:

· Works similarly to lawyer-client privilege

· Main issue today is: what organizations are religious? (prison groups)

Trade secret:

· A quasi privilege

· Court can override it if maintaining the privilege would work an injustice

· Pretty easy to break today with a protective order

Physician-Patient Privilege:

· In criminal cases:

· This privilege is non-existent

· However: a special privilege exists for statements made to a substance abuse worker (who could be a doctor)

· In civil cases:

· Almost non-existent in Texas civil cases due to exception (e)(4):

· No privilege where the patient’s condition is part of a party’s claim or defense

· When would it not be, and retain relevance???

Mental Health Professionals:

· No privilege in criminal cases

· In civil cases:

· Tracks the doctor-patient rule

· Same glaring exception

Party’s work product:
· Is not a privilege, but somewhat like one

· Party’s materials prepared in anticipation of litigation, or for trial, are covered

· Lawyer’s stuff is a big part of it

· Can be (and often is) overridden by a showing of need

· But, mental impressions of counsel are masked out

· Tex. R. Civ. P. 192 is similar:

· Counsel impressions are called “core” work product

· The rest is called “other work product” and can be had by showing “substantial need”

· Memo to file is work product, not privileged.

CHAPTER 13:
AUTHENTICATION
Authentication:

· Needed for documents and tangible things before they are received in evidence

· Not needed for testimony

Meaning:
· The document (or physical thing) is what the proponent contends it is:

· Example: The steering wheel from the defendant’s car

· Example: A check written and signed by D

· Has nothing to do with the document being truthful

· Example: A forged check is “authentic” if the proponent (lawyer offering) contends it’s a forged check

Proponent controls how much foundation evidence is needed:
· She can decide what her contention is:

· A steering wheel from a 99 Ford Explorer

· The steering wheel from Ps 99 Ford Explorer

· Must of course stay within the bounds of relevance

· If “a” steering wheel has no relevance, flexible authentication won’t get it in

Taking the witness on voir dire

· Court controls per Rule 611, but permission is often assumed

· It is generally improper to take the authenticating witness on voir dire prior to when the document or object is offered into evidence

· Would interrupt the foundation evidence of the proponent

Judge is gatekeeper as usual:

· Judge’s ruling is not binding on the jury

· Jury must decide the issue at the end of the day

· Therefore, most lawyers elect to use an authentication method that follows the rules of evidence

· The gatekeeper is under different rules from the final trier of fact:

· Solution: in jury cases, lay the foundation with regular evidence, within the jury’s hearing

· Rule 104(a) says that the judge is not bound by the rules of evidence in determining authenticity – he only must not be arbitrary or capricious.

Ways to Authenticate:
· Rule 901(b)

· Ten ways are listed in the rule

· They are illustrations only and are not exclusive

· #1 testimony from a lay witness with knowledge

· The most traditional way

· Probably the most dramatic

· Don’t lead! It ruins the drama

1a: Affidavit from a knowledgeable lay witness

· Used mainly in bench trials

· Since authentication is part of foundation proof, the court is not bound by the rules of evidence and can write his own

· Purely discretionary

· Live testimony not required unless judge thinks absence of cross is prejudicial

· Note: affidavits are prepared out of court and are loaded with hearsay; on non-foundational points they are normally inadmissible.

· You obviously need to know your judge’s preferences!!

· Courtroom clerks and reporters are often very helpful re: judge’s practices

· You want to avoid the following:

· You: “I offer PX7 in evidence your honor, I have marked as PX8 an authenticating affidavit of the registrar”

· Adversary: “I object to the use of an affidavit for foundation of proof”

· The Court: “Yes, me too, get that out of here!”

Method #3: Comparison by expert witness or by jury

· Comparison to previously admitted specimens

· With jury, there’s no way for them to pre-announce their ruling on authenticity

Method #4: Distinctive characteristics

· Problem: pointing them out without a witness

· Workable only in bench trials

Method #5: Voice authentication

· Requires familiarity

· But it can be acquired after the phone call in question

· E.g. one minute before the authenticating testimony is given, by a party speaking in courtroom

Method #6: Alternative voice authentication method

· For phone calls, testimony that

· X’s phone number was dialed and circumstances suggest X was on the line

· Can include self-identification: “Hello this is Mr. Stinky”

· Similar prongs for a business

· Circumstances suggest this is the company

Authenticity does not mean admissibility

· Authenticity is only one prong of admissibility

· Documents may still contain hearsay (usually do) and be objectionable

· So far, we know 2 types of documents or phone conversations that aren’t hearsay

· Documents of the other side

· Documents that constitute an element of the case

· For these, authenticity is all that is needed

Self-Authenticating Documents

· Rule 902

· Public documents under seal

· Public documents not under seal, but with sealed attestation attached

· Government publications

· Newspapers and periodicals

· Trademarks on goods or premises

· Includes corporate logos

· Documents with private signatures, but acknowledged before a notary

· Business records with declaration (“this is how we normally keep our docs”, etc)

Chain of custody:

· A method of authenticating items that might get altered

· No hard-and-fast requirements

· Chain with broken links sometimes rules ok

CHAPTER 14: BEST EVIDENCE RULE
Applies only to:
· Writings

· Photographs

· Recordings

· There is no general rule that in all instances a lawyer must put forth the “best” evidence

· Counsel usually have many choices

Best Evidence Rule (Rule 1002 and 1003)
* The content of a writing (or photo, or recording) can be proved only by putting the original or a mechanical copy into evidence

· no witness telling us!

· No reconstructed version

Examples of breach of the rule

· Witness testifying “My lease permitted pets”

· Witness testifying “My diploma says Bachelor of Arts”

Example of no breach:

· Witness testifying “I graduated from engineering school”

· Witness testifying “I majored in liberal arts in college”

Exemptions from the BE rule (Rule 1004):

· Original has been lost or destroyed

· Original not obtainable (withheld by distant 3rd party_

· Original in hands of adverse party

· Evidence is on a minor point

One further class of exemptions (Rule 1007)

· Can prove contents by deposition or trial testimony of the adverse party

· Also by his written admission (e.g. in a letter)

CHAPTER 3: MORE ABOUT HEARSAY
Definition of “Hearsay”

· Testimony about an out-of-court utterance, where

· The utterance contained a “statement”

· (Statement means something relating to a fact)

· The purpose of introducing the testimony is to prove that the stated fact was true

Truth of the Matter Asserted Explained:

A number of you are having trouble deciding when testimony about an out-of-court utterance is being offered to prove the truth of what was uttered, and when it is being offered for some other purpose. The traditional way to learn this is to follow the logic chain, to see if the content of the out-of-court utterance is being used like testimony, to establish the fact uttered. If so, the out of court narrator is being used just like a witness, but without oath and without opportunity for cross-examination. That is what the hearsay rule was designed to prevent.

Remember, it’s about the statement being offered for its truth. Example: witness testifies at trial that after the bank robbery when the cops showed up, he said to a cop “I saw who did the robbery.” The “truth” of that statement is that he saw the robbery (not that he told the cop he did).

Commands or requests:
These are not actually statements – no fact is related, so there is no hearsay problem. Examples:

“ Do not drive the car out of San Francisco.”

“ You have to wear your jacket to school.”

Utterances that are not “statements”

· Examples: He/she/I said

· Hello

· Happy birthday

· Get out of here

· Not being statements, these cannot be hearsay, regardless of purpose of offering

Not offered to prove statement was true

· Must be for some other relevant purpose

· Examples: he/she/I said:

· “I have a gun, hand over your money” – to prove coercion

· “I have a gun, hand over your money” – to prove self-defense

· “This product is brand new” – to prove a warranty

· “This is for that book you bought for me” – to prove payment of a debt, or negate a loan

· “His brakes are in great condition” – to negate assumption of the risk

· “I’m out of here!” – to show intent to leave a building

· “I’ll be paying for this forever” – to show understanding of terms of a loan

· Such states of mind must be relevant to the cause of action

When offered for such other purpose:

· Adversary is entitled to a limiting instruction: e.g. “Consider this testimony about the statement only to the extent it shows intent”

· The testimony will constitute no evidence on the underlying fact

Example:

· Trial for negligent injury to a passenger in a car

· Testimony of a Ps witness: “Ds brother said: The brakes are fine”

· Not hearsay for showing what P thought (prudent)

· Hearsay if offered by a D witness to prove the brakes were fine

Definitional Exceptions:
· The following are not hearsay [Rule 801(d)]:

· Admissions by opposing party or his representatives

· Certain out-of-court statements by now trial witness

· Save thinking time, by considering these first

Fast-thinking way to analyze for hearsay:

1. Does the testimony describe an utterance of the opposite party or its agents?

a. Yes – not hearsay

b. No – move to step 2

2. Does the testimony describe an utterance by a person who is now a trial witness available for cross examination?

a. If yes, statement of identification: not hearsay

b. Yes, prior inconsistent statement under oath in “a proceeding”: not hearsay

c. Yes, other prior inconsistent statement for impeachment only, not hearsay

d. Yes, prior consistent statement after attack on credibility: not hearsay

e. No, move to step 3.

3. Is the utterance offered for a purpose other than proving the truth contained in the utterance?

a. Yes, offered to show state of mind of listener: not hearsay

b. [State of mind of speaker will usually merge with admissions and not be hearsay on that ground]

c. Yes, words are an element (offer, acceptance, warranty, slander)

d. No. This is hearsay. Move to step 4.

Given that the testimony contains hearsay, can it still be admitted?

· Testimony about an out-of-court statement of the hearsay type can sometimes be admitted

· Check rules 803,804

· When all else fails, try the catch-all at the end of Rule 804

Note 1:

· Testimony about an event is not hearsay

· Testimony describing what someone said about the event is often hearsay

Note 2:

· Everything we have said about an out-of-court utterance applies to documents as well as oral utterances

· Letters, official records, affidavits are usually full of hearsay statements!

Note 3:

· Demonstrative exhibits prepared for trial are regarded as part and parcel of the witness’ testimony, not as out-of-court statements

So what is this “Hearsay rule”?

· When we have decided that certain testimony, or a document, does contain hearsay

· Can’t clear it under the definitional exceptions, and

· Is being offered to prove truth of the statement

Such Evidence is normally excluded:

· Rule 802 is “the hearsay rule” or “the rule excluding hearsay evidence”

· Has many exceptions

· An exceptions means we will let it in anyway, even though it is hearsay

Key Exceptions:

1. Present sense impression

2. Excited utterance

3. Declaration for medical diagnosis/treatment

4. Business record

5. Felony judgment

6. Admission of party opponent
· Present Sense Impression

· Witness: John said “My stomach hurts”

· Witness: Sally said “That car is turning right”

· The statement must have been made right away

· Excited Utterance

· Must involve a startling event

· Statement must be about that event

· Witness: Carla said “The car ran off the road, crashed, and burned”

· The statement must be made while speaker was still under stress of the incident

· Doesn’t have to be right away

· Declaration for medical diagnosis or treatment

· Can include general cause

· Onset

· Symptoms

· Witness: Joe said to the doctor “Two years ago, I was hit by a car while out walking”

Keep in Mind:

· If the out-of-court declarant is now the adverse party, we don’t need any exceptions

· These statements are not hearsay in the first place

· Many situations are in this category

· Business record

· Of 3rd party

· Of offering side

· Note the complex foundation needed

· Who knows the record was made by a person with knowledge of the facts?

· Relaxed in practice

· Felony Judgment:

· Except when the plea was nolo

· The former court is the declarant

· Usable in subsequent criminal or civil cases

· Note: Other types of judgments are not admissible to establish the underlying facts
· Prior Testimony:

· Is usually hearsay

· Is allowed only in narrow circumstances

· Witness now unavailable

· Was opportunity for cross-exam (grand jury testimony will not qualify) (deposition will not qualify)

· Recall that adverse party’s testimony is always ok

· Declaration against interest:

· For non-party statements

· Party’s statement would be an admission

· Declarant must be unavailable

· Special restriction on use of exonerative statement by 3rd party

Hearsay quiz; Pages 183-4.

1. As proof that B lacked testamentary capacity in April, evidence that several times in March he told friends that he was Woody Allen.

Imagine that after a hearsay objection the judge turns to the attorney offering B’s statement and asks “Attorney…are you offering this to prove that B is Woody Allen?” Attorney will say “No, I am offering it to show that B lacked testamentary capacity.”

This means that attorney is not offering the statement for “its truth”. The “truth” of the statement (a.k.a. “the truth of the matter asserted”) is that B is Woody Allen.

This statement as it is offered above is not hearsay; the objection would be overruled, it is admissible.
2. As proof that C assumed the risk of accident on account of faulty brakes in riding in D’s car, D’s testimony that “I told C before he got in that something was wrong with my brakes.”

The truth of D’s statement about the brakes is that there is something wrong with the brakes.

The statement is being offered however to establish that C assumed the risk.

Because the statement is not offered for its truth, it is not hearsay, and will be admitted.
3. In E’s personal injury suit, as proof that F was an agent of defendant All-Cure Drugstore, E’s testimony that F said “I’m awfully sorry, I was running an errand for my employer All-Cure Drugstore”

Kind of a mixed issue question. It looks like hearsay because the truth of the statement is that F was running an errand for his agent All-Cure, and it is offered to show that F is an agent.

Weighing against the conclusion that it is hearsay however is the admission of a party opponent definitional exclusion under Rule 801.

Best answer is that (1) F is an agent of All-Cure (2) F’s statement is the admission of a party opponent, so (3) the statement is not hearsay and is admissible.
5. As proof that H was frightened when J brandished a plastic pistol and demanded cash, evidence that H began sweating and shaking.

Sweating and shaking is conduct, and in this case the conduct is not intended as a statement. There is no statement presented here, hence no hearsay.

7. As proof that N committed the robbery with which he is charged, testimony from bystander O that “I picked N out of the lineup as the one who did it”.

This is conduct intended as a statement – picking N out of a lineup is the functional equivalent of saying “N is the one who did the robbery.”

This looks like it would be hearsay, because the truth of the statement (in this case conduct) is that N is the one who did the robbery, and it is offered to prove that N committed the robbery.

However, under Rule 801 there is a definitional exclusion for prior statements of identification. Because of this exclusion, such statements are never hearsay.

This statement is not hearsay and is admissible.
8. As proof that P was unusually accomplished in French, evidence that in her first year of college she was accepted into a 4th year course.

Don’t be fooled into thinking there is a statement here (of P’s ability), there isn’t. This is conduct…it is just the university going about the business of being a university and admitting someone to a class. Because there is no statement, there is no hearsay. This is admissible.
9. As proof that defendant Q participated in a criminal venture under duress, evidence that co-participant R told him “We will kill you if you don’t help us”.

The truth of the statement “We will kill you if you don’t help us” is just that…that they will indeed kill Q if Q doesn’t help in the criminal venture.

The statement is being offered however to prove that Q was acting under duress.

Because the statement isn’t offered for its truth, there is no hearsay and it is admissible.
10. As proof that S favored increasing the penalties for drunk driving, evidence that she joined an organization entitled Mother Against Drunk Driving, coupled with proof that the principal aim of the organization is to increase such penalties.

Just joining an organization is conduct and is not intended as a statement. No statement, hence no hearsay issue. It is admissible.

11. As proof that defendant T owned a .32 caliber pistol, testimony by a police officer that when he asked T’s father whether T owned such a pistol, U went to a drawer in the house where he and T lived, pulled out a .32 caliber pistol, and handed it to the officer.

This is conduct, however it is the type of conduct that is functionally the same as a statement.

When U went to the drawer, got the pistol and turned it over, that’s the same as if U had verbally responded and said “Yes he owns a .32 pistol it is in the drawer over there.”

The truth of the statement (in this case conduct) is that T owned a .32 pistol.

The statement is being offered to prove that T owned a .32 pistol.

Hence we have a “match”: the statement is being offered for its truth. This makes it hearsay; the statement is inadmissible because it is not covered by any of the Rule 803 exceptions.
12. As proof that officer V acted in good faith in arresting W, offered by V in defending against the claim brought by W for violation of his rights, evidence that the prosecuting attorney told V “You have probable cause to arrest W”.

The truth of the statement made by the prosecuting attorney is that officer V had probable cause to arrest W.

The statement is being offered however to prove that officer V acted in good faith, not that he had probable cause.

Because the statement is not offered for its truth, it is not hearsay and it is admissible.
14. As proof that X had committed a prior bank robbery, evidence that she was prosecuted for that crime and that a jury had found her guilty.

This is all hearsay and is inadmissible.

Evidence of a prosecution is hearsay because the out-of-court declarant is the grand jury. Their out-of-court “statement” that they indicted X is offered for its truth, that X committed the prior bank robbery.

Evidence of a conviction is likewise hearsay, only this time the declarant is the jury who reached that verdict and decided to convict.

The only thing that would be admissible is a final judgment against X for the prior bank robbery: final judgments are allowed under the exception found in Rule 803(22). Note that this exception only applies to felony judgments (punishable by 1+ years jail time).
17. As proof that B was selling pornographic literature, evidence that he received a letter from C enclosing a check and saying in substance “Please send me that dirty book”.

This is a crappy, tricky question. It raises the issue of “implied statements” and involves the kind of balancing that you can’t definitively predict the outcome of.

“Please send me that dirty book” implies that B has dirty books, and the mailing of the check implies that they are for sale.

Assuming that this is an implied statement, and that “Please send me that dirty book” translates to the statement “You sell dirty books and I want one”, then it will be hearsay because it is offered for its truth…they are trying to prove that B sells dirty books, and the statement says in essence that B sells dirty books. Thus we have a “match” – it is hearsay.
18. As proof of the manner in which X was injured in the workplace, evidence of a videotape in which X reenacts the events that lead to her injury, offered in proof by X.

This involves conduct that is intended as a statement.

With X’s video re-enactment, X is making the statement “See…this is how I was injured at work.”

The truth of the statement is that the video demonstrates how X was injured, and it is being offered to show the manner in which X was injured.

Thus we have a “match” – because the out-of-court statement is offered for its truth, it is hearsay and is not admissible.
19. As proof that E did not have permission to drive the car to Sacramento, evidence that owner F had told E “not to drive it out of San Francisco”.

Janicke said that this statement can be judged not to be hearsay on two grounds:

(a) It is a command or request, rather than a statement, and as such it can’t be hearsay.

(b) The words have “independent legal significance” in that they can be considered an “element” of a “claim or defense.” In this case the claim is that E took the car without permission, so it’s a fair bet that the statement that E didn’t have permission is an element.
20. As proof that tenant G terminated his month-to-month tenancy effective November 1st, evidence that G sent owner H a letter in September that stated: “October will be my last month as tenant. I am vacating by November 1st”.

Again – independent legal significance hence there is no hearsay problem. Be on the lookout for fact patterns that included transactions, offer and acceptance, contractual issues, leases, etc.
23. As proof that the hit-and-run driver drove a Porsche, testimony that the logo on the rear of the vehicle in question read “Porsche”.

One word is not sufficient to qualify as a statement. If we don’t have a statement then we don’t have a hearsay issue – admissible.

24. On the question whether tenant L had paid his rent for the month of April, testimony that in handing landlord M a check in the appropriate amount L said to M, “This is for the April rent”.

Again – independent legal significance hence there is no hearsay problem. The tip-off in this question is that there’s settlement of a debt involved…a legal transaction.

25. On the issue set out above (in Q 24), testimony that one day after giving the check to M, L was heard to say “I paid my rent for April”.

The truth of the statement is that tenant L paid his April rent. The statement is being offered as proof that L paid his April rent. This is a “match” – hearsay, hence inadmissible. The independent legal significance does not attach here because all L is doing with his statement is just reflecting back on something he claims to have done. There’s no transaction etc.

27. As proof that HiTechCorp was a bad credit risk, evidence that Din & Broodstreet gives HiTechCorp a poor credit rating.

The poor credit rating given by Din & Broodstreet is a statement (we’re presuming that they either in a written report or verbally are telling at least one person (if not many people) that HiTechCorp is a bad credit risk).

The truth of the statement is that HiTechCorp is a bad credit risk. It is being offered to prove that HiTechCorp is a bad credit risk. Therefore we have hearsay.

Janicke mentioned that there is an exception under Rule 803 that would allow the statement into evidence however, but he didn’t say which one. Most probably he meant 803(6), the exception for business records.
28. As proof that BankWest acted reasonably in refusing to refinance HiTechCorp’s debt, evidence that Din & Broodstreet gives HiTechCorp a poor credit rating.

See above for the statement and its truth.

The difference here is that the statement is not being offered for its truth, it is being offered to prove that BankWest acted reasonably. Because it is not offered for its truth, it is not hearsay, thus it is admissible.
29. As proof that R was seriously ill, evidence that he was being kept in the intensive care unit of the hospital.

This is conduct and it is not intended to make a statement, it is just the hospital going about its business of being a hospital and treating people. No statement, hence no hearsay.

31. As proof that V is a violent man, testimony that he is reputed in his community to be such.

This actually is hearsay because the declarants are members of the community – they are making the statement that V is a violent man, and this statement is offered to prove that V is a violent man. The out-of-court statement(s) of the community are offered for their truth, hence hearsay.

However – there is an exception under Rule 803(21) that allows for reputation as to character, so this hearsay will be admitted under that exception.

QUESTIONS JANICKE TOLD US NOT TO READ:

When Janicke was asked in class the day before the exam why we were told to miss these, he said it’s because they are so convoluted and difficult that they would do more harm than good in a beginner’s evidence course. It’s a very fair assumption that we will not see them on the exam.
CHAPTER 4: DEFINITIONAL EXCEPTIONS TO THE MEANING OF HEARSAY
If Out-of-Court declarant is witness at trial:

· A few definitional exceptions to “hearsay rule” apply [Rule 801(d)(1)]

· Prior inconsistent statement

· Always allowed to impeach

· Now proponent is trying to get it in for its truth as well

· Has to have been under oath

· Has to have been in a formal proceeding [hence a limited rule]

· Recall:

· By out-of-court we mean outside the present hearing [Rule 801(c)]

· Testimony at first trial in came case is “out of court”

· Testimony in another case is “out of court”

· Depositions taken in a case can be used in any trial of that case

Where Out-of-Court declarant is a trial witness

· Some narrow relaxations of the hearsay definition can occur

· These definitional exceptions allow the declarant or any other witness to testify to the utterance, if it is otherwise admissible

· Note: Witness can always testify to what happened!
· 801(d)(1) allows a witness to testify to what was said out of court about what happened

· E.g.: “What did she say about this in her deposition?”

Prior Inconsistent Statements Offered for their Truth

· Statement needs to have been under oath

· Statement needs to have been given in a “proceeding”

· Not a sworn statement of loss to an insurance company

· Not the usual affidavit

Texas Rule on Prior Inconsistent Statements:

· TX Rule 801(e)(1)(A) says you can’t use prior grand jury testimony in this way

· Can of course use it to impeach

· Impact of the Tx rule: can’t convict based on recanted grand jury testimony

Prior Consistent Statements for their Truth:

· The Rule 801(d)(1)(B), matches the rule for rehabilitating a witness’ credibility:

· Must first be attacked

· Can use statements made prior to onset of alleged motive to falsify

Statement of Identification of a Person:

· Need not have been under oath or in a proceeding

· Obvious examples:

· Testimony by policeman that W picked D out of a lineup

· Testimony by a bystander that W selected D’s photo from a collection

· Not so obvious examples:

· “The man was driving”

· Borderline cases:

· The one with the brown hair

· He had brown hair

· [There comes a point where the statement no longer identifies]

A Close Look at “Admissions” [Rule 801(d)(2)]:

· Recall: we don’t analyze which way the statement cuts

· If it’s a party’s statement, and offered by the opposing lawyer, that’s enough

Who the witness is doesn’t matter:

· Example: out-of-court statement by civil defendant

· Plaintiff’s lawyer can introduce it by:

· Asking plaintiff about it

· Asking defendant about it

· Asking a bystander about it

Vicarious Admissions (including admissions of organizations):
· Keep in mind who the parties are:

· Criminal case: state (or U.S.) and D

· Civil case: plaintiff and defendant

· These are the only folks whose statements can be labeled admissions and come under the definitional exception

Who can make an admission that is admissible against somebody else?

· Recall:

· Admissions aren’t “binding” on anyone

· They are merely an exception to the hearsay definition, and will come in for what they’re worth

Statement Adopted by a Party [Rule 801(d)(2)(B)]:

· Often vague in its operation

· Could be by explicitly saying “That’s our view”

· Could be by silence when an outsider says that’s our view

· Could be my merely filing away the statement???

Out-of-court statement by authorized person [Rule 801(d)(2)(C)]:

· Includes, for example:

· Party’s lawyer, e.g. in a pleading or motion paper

· Press spokesperson

Out-of-court statement by an agent or servant [Rule 801(d)(2)(D)]:
· Agent: one empowered to bind another (the principal) in contract

· Servant: an employee

· By far the most prolific source of corporate admissions

· Can be in internal documents

· Agent and servant admissions should bind governments as well as corporations

· But courts are reluctant in some cases

Out-of-court statements of a party’s co-conspirator [Rule 801(d)(2)(D)]:

· Two major constraints:

· Statement was made during the course of the conspiracy (i.e. not after arrest)

· Statement was made in furtherance of the conspiracy

Rule 803. Hearsay Exceptions; Availability of Declarant Immaterial:

(1) Present sense impression

(2) Excited utterance

(3) Then existing mental, emotional or physical condition

i. Note: this will cover (1) your intentions/what you intend to do (2) what you intend to do with other people (i.e. joint conduct) but it will NOT cover statements of what you think other people intend to do. E.g. accused writes in diary that they are planning to do X,Y or Z with their buddy, that’s admissible, but if they write only that they think their buddy is going to do X,Y or Z, that is not admissible.

Rule 804. Hearsay Exceptions; Declarant Unavailable:

· Creates a special exception for certain types of statements (see 804(b)) made by a declarant who is not available to testify as a witness at trial.

· “Unavailable” means:

· A person who is exempted b/c they have asserted a privilege

· Persists in refusing to answer questions, in spite of court’s order

· Testifies to lack of memory of the subject of the declarant’s statement

· Can’t be present b/c of death/illness/infirmity

· Is absent from the hearing and the proponent of a statement can’t procure their attendance (e.g. beyond subpoena range, can’t find them, etc.)

· Also: the proponent can’t conveniently make the declarant unavailable for purposes of getting in otherwise inadmissible hearsay.

· Rule 804(b) Hearsay Exceptions:

· (1) Former testimony: given during a trial or a deposition where the opponent had a chance to cross-examine.

· (2) Dying declarations: declarant just has to think they are about to die. Must be a homicide prosecution or a civil action. Must concern the cause/circumstances of what the declarant believed to be the cause of the impending death.

· (3) Statement against interest: this is the equivalent of the admission of a party opponent exception but applies to NON-PARTIES. Essentially it’s a statement by the declarant that is so adverse to the opponent’s interest that nobody would make it unless it were true. 

· In the case of confessions to criminal offenses intended to exculpate the accused, it won’t be admitted unless there are corroborating circumstances validating the confession. Exculpatory confessions are very hard to get in.

· (4) Statement of personal or family history: a statement concerning the declarant’s own birth, adoption, marriage, etc even though declarant has no means of acquiring personal knowledge of the matter stated. May also be a statement about another person if the declarant was related to the other by blood, adoption or marriage.

· Rule 807: Residual Exception: A highly discretionary, last resort hearsay exception when the judge has sustained all of the other sides objections. You have to let the other side know in advance that 

A statement not specifically covered by Rule 803 or 804 but having equivalent circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule, if the court determines that (A) the statement is offered as evidence of a material fact; (B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (C) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence.  However, a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent's intention to offer the statement and the particulars of it, including the name and address of the declarant.  
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