I. COMPLAINT
a. Pleading Requirements
i. Short & plain statement of (1) grounds for jurisdiction (2) the claim (3) demand for relief   [8(a)]
ii. Simple, concise, & direct.  No technical form is needed.  [8(e)]
iii. Not the capacity to sue or be sued, unless jurisdiction requires [9(a)]
iv. Fraud or mistake must be stated with particularity, malice, intent, knowledge and other conditions of mind may be stated generally [9(b)]
v. Claim of conditions precedent may be generally averred [9(c)]
vi. General averments of official documents & acts, judgments, time & place [9(d)-(f)]
vii. Special damage must be claimed specifically [9(g)]
b. Form (of Complaint & Answer)
i. Name of court, title of action, file number, type of pleading, list parties (all required in the complaint, first of each in others) [10(a)]
ii. Separate, numbered paragraphs [10(b)]
iii. May refer to parts of the pleading or attached exhibits [10(c)]
II. CHOOSING THE APPLICABLE LAW
a. Erie Doctrine
i. Federal courts are to apply state substantive law to federal procedural law [Erie]
ii. Except in federal cases under the constitution, statutes, or treaties [Erie]
III. PRE-ANSWER MOTIONS
a. Sanctions
i. Signature  [11(a)]
1. Pleadings & motions should have the attorney’s signature, address, and phone number 

ii. Representation  [11(b)]
1. Presenting a pleading or motion is certifying that

a. Not for improper purpose (i.e. harass, delay, increase cost)

b. Warranted by existing law or extension, modification, or reversal of existing law, or for new law

c. Allegations have evidentiary support or likely to have support after discovery

d. Denials are warranted on evidence or reasonable lack of information

iii. Sanctions  [11(c)]
1. Violation of 11(b) may impose sanctions on attorney, law firm, or responsible party.

a. By motion describing conduct

i. Only after 21 days of service, if not corrected or withdrawn

ii. May award attorney fees to prevailing party

b. Court may initiate and require defense

2. Limited to deter repetition of conduct

a. $$$, non-$$$, or payment of attorney fees

i. No $$$ for violating (b)(2)

3. Court shall describe sanctioned conduct
b. Rule 12 Motions
i. Timing [12(a)]
1. Answer w/i 20 days of service

a. 60 days if service waived, and 90 days if service waived from outside US

2. Cross-claim w/i 20 days of service

3. Reply to counterclaim w/i 20 days of service of answer or order of court

4. US or US official answers w/i 60 days

5. Motions delay time by

a. 10 days after notice if motion denied or postponed to trial

b. 10 days if more definite statement requested

ii. Types [12(b)]
1. Lack of Subject Matter Jurisdiction

2. Lack of Personal Jurisdiction

3. Improper Venue

4. Insufficient Process

5. Insufficient Service

6. Failure to State a Claim

7. Failure to Join an Indispensable Party

8. More definite statement [12(e)]
a. Response to a vague/ambiguous pleading causing inability to respond

9. Strike  [12(f)]
a. Insufficient defense, redundant, immaterial, impertinent, or scandalous matter

iii. Consolidation & Waiver  [12(g),(h)]
1. Only relates to those defenses and motions then available to you

2. If 12(b)(2)-(5) are left out of a pre-trial motion, or an answer if no pre-trial motion is made, then they are waived

3. If 12(b)(6)-(7) or failure to state a legal defense are available in any pleading, judgment on the pleadings, or at trial on the merits

4. 12(b)(1) can be made at any time
IV. SUBJECT MATTER JURISDICTION
a. Constitution Art. III, § 2
i. All cases under the Constitution, laws, & treaties
ii. All cases where US is a party
iii. Cases between states, between a state and citizens of another state, between citizens of different states, & between citizens of the same state claiming lands under grants of different states, or claims with foreign subjects
b. Diversity
i. Requires: [1332(a)]
1. Excess of $75,000 as prayer for relief (for non-monetary may be measured as value to ( or (, depending on jurisdiction), and
2. Complete diversity of citizens from different states [Mas/Strawbridge], or
3. Claim between citizens of state and foreign citizens, or
4. Citizens between different states with foreigners are additional parties, or
5. Foreign state as plaintiff and citizens of a state or different states
ii. Aliens
1. If has permanent residence, is considered citizen of that state
iii. Recovery of less than $75,000 [1332(b)]
1. The court may deny costs or impose costs on (
iv. Corporations [1332(c)]
1. Citizen of any state where incorporated or of principal place of business
2. Insurer is citizen of state of insured or incorporation or principal business
3. Representative of estate or infant is of same state as deceased or infant
v. Domicile – (1) taking up residence in different domicile with (2) intent to remain there [Mas]
vi. Unions & Associations – diversity based on individual domiciles of each member
c. Federal Question [1331]
i. Question arising out of the Constitution, statutes, or treaties of the US
ii. Claim itself must be rooted in federal law
iii. Must be part of the well-pleaded complaint, not just an anticipated defense [Mottley]
1. Exception: the artfully pleaded complaint that means federal law, but just doesn’t say it
d. Supplemental Jurisdiction [1367]
i. Also allowed jurisdiction if additional case forms part of the same case or controversy, including joinder or intervention of additional parties [1367(a)]
ii. For diversity cannot assert over joined parties or intervening parties [1367(b)]
iii. Courts may choose to decline exercise supplemental jurisdiction if: [1367(c)]
1. Claim is a new or complex issue of State law
2. State claim substantially dominates the federal claims
3. Court has dismissed all the federal claims
4. There are other compelling reasons
iv. If dismissed, the SOL will be tolled for 30 days, unless state offers more [1367(d)]
v. Same case or controversy
1. Derive from a common nucleus of operative fact (type that would appear to be tried in the same court or recovery not separable) [Gibbs]
2. Federal claim dismissed before trial, should generally send to state court unless substantial time expended or great Federal interest. [Gibbs]
vi. TEST
1. Is there an anchor claim in Federal law
2. Do the state claims derive from a common nucleus of operative fact
3. Should the court exercise discretion to hear the claim

V. REMOVAL & REMAND
a. Removable Actions [28 U.S.C. § 1441]
i. ( may remove civil actions of original jurisdiction in a State court, to the district court where action is pending [1441(a)]
1. Requires removal notice signed by all (’s
ii. Claims arising under the Constitution, treaties, or laws (federal question)[1441(b)]
iii. Complete diversity required [1441(b)]
1. Note:  cannot remove when ( sued in state court of own residence, unless fraudulently joined
iv. May remove supplemental jurisdiction claims, but they can be sent back [1441(c)]
v. Cases against foreign states to the district court where pending.  Case is w/o a jury and may extend § 1446(b) time limits  [1441(d)]
vi. District court can hear cases that state courts did not have w/i jurisdiction [1441(e)]
vii. Aliens admitted for permanent residence are deemed a citizen of the state [1332(a)]
b. Removal Procedure [28 U.S.C. § 1446]
i. (’s file a notice of removal with the district court, with a short and plain statement of the grounds for removal, and copies of all pleadings, process, etc. [1446(a)]
ii. Civil action: filed w/i 30 days after ( was served with the complaint or process, or from the time the complaint was amended [1446(b)]
1.  Note: cannot remove a diversity jurisdiction case after 1 year from start
2. 30 day time limit begins only after formal service of process [Murphy Bros.]
3. Changes in the character of the case, the addition of a new (, or addition of incomplete information that ( can show would lead to removal will start a new 30 day period [Murphy Bros.]
iii. Criminal removal required w/i 30 days of arraignment, or at time before trial, whichever is earlier, but extension available with good cause [1446(c)]
1. Includes grounds for removal, and failure to do so will be a waiver of those grounds, but exceptions available
2. After removal, state court can proceed, but not enter conviction
3. Court should quickly examine and remand if clearly appropriate
4. If not dismissed, court will quickly examine evidence, and if removal allowed, it will notify state court to stop proceedings
iv. (’s must notify all adverse parties and file a copy [1446(d)]
c. Remand [28 U.S.C. § 1447]
i. District court shall issue orders and process to get all proper parties [1447(a)]
ii. Court may require ( or on own file copies of all proceedings from State [1447(b)]
iii. ( must file motion to remand w/i 30 days after filing of notice to remove [1447(c)]
1. Subject matter jurisdiction can remand at any time
2. Remanded case may also require that ( pay fees resulting from removal
3. Order for remand filed with the State court so they can continue
iv. Order of remand is not reviewable on appeal or otherwise [1447(e)]
v. After removal, court may deny joinder of parties that ( seeks to add, which would destroy SMJ, or add and remand [1447(e)]
VI. PERSONAL JURISDICTION
a. Traditional Exceptions
i. Waiver, Consent, Resident (general jurisdiction), Attachment of Property (in rem)

ii. Personal Service

1. Applies to the ( (or an appointed agent) within the state
b. Statutory Analysis
i. Long-arm Statute, Law appointing agent
c. Constitutional Limits of Due Process [US Const. Amend. XIV]
i. Specific v. General
1. Specific – claim related to activities in the forum
2. General – claim not related to activities in the forum
a. Make sure to see what the actual claim is and if they really relate
3. Casual presence, single or isolated event not sufficient for jurisdiction if claim unrelated to those contacts [Shoe]
4. Contacts may be so substantial, continuous, and of such a nature that jurisdiction allowed even if claim unrelated to the contacts [Shoe]
5. Mere purchases, even at regular intervals, trips to forum, purchase from forum, training sessions not enough to satisfy MC for general jurisdiction [Helicopteros]
ii. Minimum Contacts
1. Nature and Quality of the contacts [Shoe]
2. Continuous, Systematic, Substantial, not casual [Shoe]
3. Consider inconvenience in defending suit away from home place of business [Shoe]
4. Party invoked benefits and protection of law of forum [Shoe, Gray, Hanson]
5. Obligations arising out of conducted activities are basis for jurisdiction [Shoe]
6. Based on a contract with substantial connection to the state [McGee, Gray]
7. Substantial connection comes from purposefully directing goods to forum state [Asahi – O’Connor]
8. State interest in providing redress for citizens [McGee]
9. Non-unilateral activity needed [Hanson]
10. Degree of foreseeability that products would end up in forum (not critical) [Gray, WW]
11. Foreseeability relating to fairness in expectation of a suit/seek to serve [WW]
12. Purposeful Availment (or structured to avoid suits elsewhere = #4,5) [Hanson, WW]
13. Stream of commerce theories [Asahi]
a. O’Connor
i. Placement in stream, even with knowledge that it will end up in the forum, w/o conduct of intent to serve is not sufficient
1. EX: designed for, advertised in, providing service, agreement with exclusive dealer in forum
b. Brennan
i. Awareness of final product being marketed in forum is sufficient for purposeful availment
1. Benefits financially even from indirect sale
iii. Reasonableness
1. Sufficient Contacts such that maintenance of suit does not offend traditional notions of substantial justice and fair play [Shoe]
2. Plaintiff’s residence and interest in convenient, effective relief [WW]
3. Burden on (, interest of the state to regulate business, inconvenience to parties, interest of (, interstate interest in efficient resolution [Asahi]
VII. VENUE
a. Choice of Forum
i. Diversity Jurisdiction [1391(a)]
1. District where any ( resides, if all ( reside in the same state
2. District where substantial part of events or property giving rise to claim
a. Receipt of a collection notice is a significant event [Bates]
3. If no other way, where any ( is held under PJ
ii. Federal Question [1391(b)]
1. District where any ( resides, if all ( reside in the same state
2. District where substantial part of events or property giving rise to claim
3. If no other way, anywhere a ( may be found
iii. Corporations [1391(c)]
1. Resides in any district where PJ existed at time action was commenced
2. In States w/more than 1 district, and corporation with PJ in state, in any district where PJ would exist if district were a separate state
3. If no district has PJ, then in district w/most significant contacts
iv. Aliens [1391(d)]
1. In any district
v. US Employees [1391(e)]
1. District where a ( resides
2. District where substantial part of events or property giving rise to claim
3. District where ( resides, if no real property involved
vi. Foreign States [1391(f)]
1. District where substantial events or property give rise to claim
2. District where the vessel or cargo of foreign state is situated (if under § 1605)
3. District where agency or instrumentality is licensed to do or is doing business
4. District for the DC if against the foreign state or political subdivision
vii. (’s or Property in Different Districts in Same State [1392]
1. In any such district
b. Wrong Venue [1406]
i. If court finds that case is in wrong venue, court may dismiss or, if in the interest of justice, transfer to where it could have been brought
ii. If no timely objection to venue, none of this matters
c. Change of Venue
i. Convenience [1404(a)]
1. For convenience of parties and witnesses, in the interest of justice, court may transfer to any other district or division where it might have been brought
ii. Within Division [1404(b),(c)]
1. With motion, consent, or stipulation of all parties, may be transferred, upon discretion of court, to any other division in the same district.
2. In rem cases with US as (  may be transferred w/o US consent
3. Court may order transfer at any place within the division in which it is pending
iii. Choice of Law
1. Law applies from the court that transferred the claim [Barrack]
a. Except: If transferring court did not have jurisdiction
d. Forum Non Conveniens [1404]
i. Balancing Test [Piper]
1. RULE:  Must have:
a. An adequate and available forum, and
b. Balances of public and private interest factors that point towards trial in the alternative forum (such as)
i. Burden on the ( and the witnesses
ii. Reasons of convenience for the (’s choice of forum
iii. Change in favor of law not sufficient to avoid forum non, unless difference is clearly inadequate or basically no remedy at all
iv. Normally a strong presumption for (’s choice of venue
2. Private interests – access to sources of proof, ability to force unwilling to attend, cost of forcing other party to attend, possibility of view of premises, other practical matters to make it easy, expeditions, and inexpensive
3. Public interests – local interest in having localized controversies decided at home, interest in having trial of diversity case in same place as applied law, avoidance of unnecessary conflicts of laws or application of foreign laws, unfairness of burdening citizens in an unrelated forum with jury duty
a. Note: State doesn’t have much of an interest in resolving the matter, or another forum has a much greater interest 
4. At the discretion of the court and not overturned w/o abuse of discretion
VIII. NOTICE OF SUIT/SERVICE OF PROCESS [4]
a. Sufficiency
i. Reasonable and appropriate measures needed to give actual notice [Mullane]
ii. Leaving property in a state is evidence that you don’t mind losing it or that you have appointed a caretaker to let you know if it is in jeopardy [Mullane]
iii. Service should be one to actually inform the absentee or, where reasonable notice is not possible, the chosen form should not be substantially less likely to bring notice than other feasible and customary forms.

iv. If address & name is known, cannot serve by publication…mail okay, post on property maybe
b. Form [4(a)]
c. Waiver of Service [4(d)] – waive service or get charged for service
d. Who Makes Service [4(c)]
e. Method of Service [4(e)-(j)]
i. Individuals in US
ii. Individuals outside US
iii. Infants & Incompetents
iv. Corporations & Associations
v. US, Agencies, & Employees
vi. Governments
f. Limits of Service [4(k)]
g. Proof of Service [4(l)]
h. Time Limit [4(m)] – 120 days or court may direct more time
i. Seizure of Property [4(n)]
IX. ANSWER

a. Requirements
i. Filed w/i 20 days of complaint, unless service waived, then 60/90 [12(a)]
ii. Short & plain defenses to each claim [8(b)]
iii. Admission, denial, or statement that w/o information (acts as denial) [8(b)]
iv. Any affirmative defenses that are listed [8(c)]
1. Note: if not plead, cannot be brought at trial
v. Failure to deny will become an admission [8(d)]
vi. Denial of conditions precedent must be done with particularity [9(c)]
X. MOTION FOR JUDGMENT ON THE PLEADINGS
a. Filed After Answer [12(c)]
i. Motion for judgment based on the pleadings
ii. Treated as Summary Judgment if uses matters outside the pleadings
XI. COUNTERCLAIM & CROSS-CLAIM
a. Compulsory Counterclaim [13(a)]
i. Pleading must state any counterclaim that arises out of the same transaction or occurrence that is the subject matter of the opposing party’s claim unless

1. It requires a 3rd party outside jurisdiction of court

2. The claim is already part of a pending action

3. The opposing party brought suit by attachment
b. Permissive [13(b)]
i. Pleading may state any counterclaim that is of the same subject matter, but not same transaction or occurrence

ii. Requires separate look at jurisdiction (subject matter/supplemental)

c. Omitted Counterclaim [13(f)]
i. May amend pleading to add a counterclaim, by leave of court, if left out by oversight, inadvertence, or excusable neglect, or when justice so requires

d. Cross-Claim Against Co-Party [13(g)]
i. Pleading may state a cross-claim arising out of same transaction or occurrence that is of the subject matter of the original claim or counterclaim or relates to property of the subject matter of the original action.
XII. AMENDMENTS
a. Timing [15(a)]
i. May amend anytime before responsive pleading is served

ii. If no responsive pleading, and has not been placed on docket, within 20 days after service

iii. Otherwise, by leave of court or written consent of adverse party…leave given as justice so requires

iv. Response to amended pleading must be within 10 days after service of amended pleading or in time remaining for response to the original pleading, whichever is longer

b. By Evidence [15(b)]
i. Issues not raised by pleadings, but tried with consent of parties, will be treated as if raised in pleadings

ii. May then be added to the pleadings unless party objects at trial can show that amendment would prejudice the party

c. Relation Back Allowed [15(c)]
i. When law containing S of L provides such

ii. Claim arose out of the same conduct, transaction, or occurrence of the original pleading

iii.  When the wrong party was named, and correct party

1. Received notice of the action and will not be prejudiced, and
2. Knew or should have known that a mistake caused action not to be taken against them

d. Supplemental Pleadings [15(d)]
i. Can add claims relating to transactions, occurrences, or events that occur after the claim was filed and which are in support of the claim, not a new claim [Giglio]
XIII. DISCOVERY (Generally)

a. Purpose & Requirements
i. Broad discovery allowed to clarify issues and obtain facts before trial [Hickman]
ii. Governed by common sense after determining (1) what information is likely needed and (2) the most cost effective way to get it [In re Convergent]
b. Initial Disclosure [26(a)(1)]
i. Must provide names, addresses, phone #, # type of information for people likely to have discoverable information [(a)(1)(A)]
ii. Copy or description, & location of documents, data, & tangible items that other party may use
iii. Computation of claimed damages
iv. Insurance agreements
v. Administrative, habeas corpus, w/o counsel, US actions, arbitration ancillary actions are exempted
vi. Must be made within 14 days after the scheduling conference, & joined parties have 30 days after joinder
c. Disclosure of Witnesses [26(a)(2)-(3)]
i. Experts who will provide testimony are to be included, should sign and include opinions and data, support for opinions, qualifications, list of publications, compensation, list of other cases
1. Provided as directed or at least 90 days before trial, or 30 days after adverse disclosure if used to rebut
ii. Witnesses & Documents expected to be used at trial, including relevance, contact information, etc.
1. Provided at least 30 days before trial, objections to 14 days later
d. Scope of Discovery [26(b)]
i. Non-privileged items relevant to the claim or defense of any party
ii. Reasonably calculated to lead to the discovery of admissible evidence
iii. Limitations: unreasonably cumulative, duplicative, other methods are more convenient, less burdensome, or less expensive, other party has had ample opportunity to discover information sought, burden or expense outweighs likely benefit
iv. Experts who will testify at trial & court may require that seeking party pay the expert
e. Protective Orders [26(c)]
i. Court may, as justice requires (to avoid annoyance, embarrassment, oppression, undue expense):
1. No disclosure or discovery, limit discovery, limit view of discovered materials, seal deposition, trade secrets not be revealed, sealed envelopes
f. Timing [26(d)]
i. Discovery allowed after the discovery conference, unless otherwise ordered
g. Duty to Supplement [26(e)]
i. Duty to add or correct information not otherwise communicated to adverse party
ii. Must correct or add to RFP, interrogatories, or RFA
h. Discovery-Planning Conference [26(f)]
i. Must meet at least 21 days before the Rule 16(b) scheduling conference (which itself must be within 90 days of (’s appearance or 120 days after service)
ii. To consider nature and basis of claims & defenses and possibilities of a prompt settlement & to arrange initial disclosures, and
1. Changes in timing, form, or requirement for disclosures, subjects on which discovery is needed, changes in limitations on discovery, other court orders
iii. Report of the plan from attorneys/unrepresented parties due within 14 days of meeting
i. Signatures [26(g)]
i. All disclosures must be signed by an attorney of record or unrepresented party, w/address, and certifies that disclosure is complete and correct w/i knowledge
ii. Discovery mechanisms also must be signed and certify that is w/i the rules or proposed rules, not an improper purpose, not unduly burdensome, etc.
iii. Court may sanction a violating party
XIV. DISCOVERY METHODS
a. Interrogatories [33]
i. Maximum of 25, including subparts
ii. Clear Interrogatories
iii. Answers & Objections served w/i 30 days of service (unless court directs other)
iv. Objections must be stated with specificity
v. Opinions in Interrogatories are not barred, but can be delayed until after discovery
vi. Business Records: if can derive or ascertain from records, and burden is about the same on each party in determining the information, can just specify the records
b. Request for Production [34]
i. Can request documents within the possession, custody, or control of the served party
1. To be produced or to be allowed to inspect the property for testing, measuring
ii. Must describe the items with reasonable particularity and a time, place, and manner of inspection
iii. Have 30 days for a written response
iv. Two methods of presenting documents (1) as kept in usual course of business, or (2) organized & labeled to correspond to the categories in the request
v. Can extend to non-parties
c. Deposition [27-32]
i. Before Action depositions allowed upon showing of need, list of possible parties and likelihood of claim, notice to all named as possible parties at least 20 days before hearing on motion  [27]
1. Allowed to prevent a failure or delay of justice
2. Can be used in any action on same subject matter in district court
ii. Witnessed by (1) in the US an officer that administers oaths or appointee of court (2) in foreign countries according to treaty or convention, by letter of request, with person authorized to administer oaths in that country, or before a person commissioned by the court [28]
1. Note: cannot be taken before a relative, employee, or attorney/counsel of any party, or relative or employee of attorney/counsel, or a financially interested party.
iii. Stipulations: May allow to be taken before anyone, at any time, place, etc. or modify other procedures on limitations other than extending time [29]
iv. Oral Depositions [30]
1. May subpoena and compel anyone to be deposed, w/o court order (except prisoners, if above limit of 10, already deposed, before discovery)
2. Notice required to all other parties of time, place, names of examined, and the materials to be produced for the deposed
a. Includes the method of recording (sound, video, stenographic), deposing party bears cost & other party may designate another method
b. Conducted before an officer who identifies himself and all present
c. Notice to deponent may also have RFP at time of deposition, but requires 30 days notice as would an RFP
3. Businesses – if the notice describes with reasonable particularity the matters on which examination is requested, the business must designate competent people who consent to testify and may set forth limits of scope to each.  The subpoena should advise a non-party of this obligation
4. Electronic or telephone depositions allowed if parties consent or court orders
5. Oath administered and all is recorded, including objections, but the deposition continues
6. Objections must be concise, non-argumentative, and non-suggestive & may instruct deponent only to not answer due to privilege or court limitation
7. Time Limit: one day of 7 hours (unless otherwise authorized)
8. Sanctions available for impediment, delay or conduct frustrating fair examination
9. Bad faith deposition can be stopped and only resumed after court order
10. Review, Changes, & Signing available upon request of deponent or party, and has 30 days after available transcript to review
11. Officer must seal and certify the deposition
12. Failure to attend or serve can result in payment of attorney fees to other side
v. Written Questions allowed of any party (court consent required for prisoners, it would be more than 10 depositions, party already deposed, before time for discovery) [31]
1. Notice most be served to all parties, and give names of deposed and witness to deposition
2. Within 14 days of notice and questions, party may serve cross questions, and within 7 days of that redirect, and 7 more days for recross
3. When filed, the party must notify all other parties
vi. Use of Depositions in Court [32]
1. Impeachment, or other evidentiary purpose
2. Business designees for any purpose
3. Any purpose if (1) party is dead, (2) witness is more than 100 miles away, (3) unable to attend b/c of age, impairment, illness, imprisonment, (4) party doesn’t attend after subpoena, (5) exceptional circumstances in the interest of justice
4. Errors in the notice are waived if no written objection, of disqualification is waived if not made at the deposition or as soon after as disqualification is found, form of written questions waived unless served in writing and w/i 5 days of last questions, in transcription, preparation, sealing, etc. unless made with reasonable promptness after such defect is or should have been known
d. Medical Examination [35]
i. When mental or physical condition is at issue, for good cause, may give notice to person to be examined, and all parties, of the time, place, manner, conditions, scope of examination, & examiner
ii. Moving party must provide other with copy of examination results, and non-moving party has duty to provide any results from his examination of the same condition
e. Request for Admission [36]
i. May request from other party a statement admitting to truth of any matters, including the authenticity of documents
ii. Each RFA must be set forth separately
iii. Matter is admitted unless a signed answer or objection is served w/i 30 days
iv. Answer should specifically deny or detail reasons why cannot truthfully admit or deny
v. Can only state that w/o information unless reasonable inquiry and other info not helpful
vi. Cannot deny and solely state that is a matter of fact for the jury
vii. Insufficient answer may be deemed as admitted, or court may request amended answer
viii. Admitted matter is conclusive, unless amended (which is allowed to further merits of case, and does not prejudice the other party)
ix. Admission does not extend to any other proceeding
f. Letters Rogatory – request foreign governments to help in discovery
XV. PRIVILEGE
a. General Requirement [16(b)(5)]
i. If withholding privileged information, must disclose extent only necessary so that other party can assess the applicability of the privilege or protection
b. Work Product [26(b)(3)] – information gathered specifically for the litigation
i. Work prepared by an attorney in preparation for litigation is not discoverable, w/o the opposing counsel showing compelling reasons why he would be disadvantaged by not having the information, and that he cannot get the information w/o undue hardship [Hickman]
1. Does not extend to materials created in the ordinary course of business
c. Attorney Client
i. Content and nature of disclosures of clients, and their employees, to the attorney, or team prepared for litigation, are protected
ii. Facts themselves are not protected, just communications
iii. Requires: [Upjohn]
1. Legal advice is sought from a legal advisor in that capacity
2. Communications relate to that purpose are made in confidence by the client
d. Experts [26(b)(4)]
i. Discovery permitted to find facts of experts who will be used at trial
ii. Not extended to consultation experts
1. Also applies to in-house experts if specifically retained for litigation [In re Shell]
iii. Allowable only in exceptional circumstances
iv. Informal, unpaid consultations of opinion are never discoverable [In re Shell]
XVI. SUMMARY JUDGMENT
a. General Rule [56]
i. Claimant can motion after 20 days from commencement, or anytime after ( serves the motion
ii. Defense can make motion at any time
iii. Timing requires motion to be served 10 days before hearing
iv. Requires pleadings, discovery & affidavits to show that there is no issue of material fact
v. Partial judgment available if some things can be determined and others not
vi. Form can be in any method that will provide facts admissible in evidence, and cannot solely rest on pleadings
vii. Affidavits not available when it appears it cannot present essential facts or are in bad faith
b. Case Law
i. Affidavits and other affirmative measures of proof are not needed if the opposing party’s evidence is insufficient [Adickes]
ii. Each disputed fact must be shown to not be at issue [Adickes]
iii. 2 Approaches (for party w/o burden of persuasion)
1. Claimant not required to produce any evidence to negate the claims of the other party, but should “point out” fruits of discovery or pleadings to show an absence of evidence as the basis of the claim [Rehnquist in Celotex]
2. Claimant required to produce some affirmative showing that the opposing claims do not present a material issue of fact, or affirmatively demonstrate that the nonmoving party’s evidence is insufficient (which may require deposition of their witnesses, establish inadequacy of documents, etc. to show literally no evidence) [Brennan in Celotex]
iv. Type of Evidence does not need to be in admissible form, if it can be reduced to admissible form for trial
v. Nonmoving party that bears burden of persuasion at trial must “go beyond the pleadings” to show that there is a genuine issue of fact [Celotex]
XVII. APPEAL
a. Direct Attack
i. Attack straight up the chain of appeal
ii. May attack procedural points and merits
b. Collateral Attack
i. Attack to a court in a different jurisdiction
ii. Attack procedural points
iii. Attack against a default judgment
c. Full Faith & Credit [US Const. Art. IV § 1]
i. State must give FF&C to a decision from a different state that had jurisdiction
Always consider:


Why did the attorney choose the court he did?


What other choices could have been made?
Very Short Briefs of All Covered Cases (by subject)
PLEADINGS - GENERAL
Swierkiewicz
FACTS: 

Title VII discrimination suit, pleading had circumstances inferring possibility of discrimination, did not have prima facie case of discrimination

RULES:

- Pleadings require only a plain and simple statement of the claim of entitlement to relief

- Unless fraud is the case, then a heightened pleading standard exists

PLEADINGS - FRAUD
Ross v. AH Robins
FACTS:

Dalkon shield case against pharmaceutical company, complaint did not provide facts on dates needed to show some proof of fraud

RULES:
- Specific facts (not conclusory allegations) of acts or omissions are needed for each claim on a fraud case

- Strong inference of fraud needed, not general averments

APPLICABLE LAW
Erie
FACTS:

( injured by train of (, ( from PA, ( from NY, PA law treated ( as a trespasser, Federal law treated ( as a licensee

RULES:

- In diversity cases, Federal courts will apply state law which extends to statutory, case/common law, or an interpretation of what their common law would be

SANCTIONS
Albright v. Upjohn
FACTS: 

Claim against all manufacturers of a certain type of drug that discolored teeth, no evidence of which drug was taken, selected all (’s in the industry

RULES:

- Rule 11 requires reasonable inquiry into facts and law, and insufficient inquiry can be sanctioned if the complaint is signed

- Need evidence or show that you are likely to have evidence, and need basis of law or extension/new law

- Note: Rule 11 is really only for egregious abuse of litigation system

DIVERSITY
Mas
FACTS:

Woman from MS married a foreign national while both went to school in LA, moved from LA then back to LA, no intention to remain in LA

RULES:

- Must have complete diversity to be in a federal district court

- Marriage to a foreigner does not create a change in domicile

- No intention to return to state of domicile does not create domicile in current state

- Domicile determined by (1) residence in a state and (2) intent to remain there

- $75,000 determined by a claim in good faith, not by actual award

- Claims arising from the same operative facts can be tried together

FEDERAL QUESTION
Mottley
FACTS:

K to give free train passes for life because of prior negligence, the train company stopped giving passes because of a US Statute, complaint listed the Statute and challenged the statute because of the US Constitution

RULES:

- Cannot obtain Federal Question Jurisdiction by providing an anticipated defense that is rooted in federal law

- Federal Question Jurisdiction allowed if original cause of action arises under the Constitution, laws, or treaties of the US

SUPPLEMENTAL
Gibbs
FACTS:

Violation of Federal Labor Management Relations Act, state law claim of unlawful conspiracy and boycott to interfere with a contract 

RULES:

- To have pendent jurisdiction, the federal claim must fall within the SMJ of the court and the state claim must be derived from a “common nucleus of operative fact” such that it would be expected to try the cases in one proceeding

- Pendent jurisdiction is not mandatory and can be held at the court’s discretion

- If the Federal case is dismissed, the state one should be as well

- If the State claim substantially dominates the federal claim, the state claim should be dismissed

- Jury confusion in the application of different laws may justify dismissal of state claim

SUPPLEMENTAL
Palmer
FACTS:

Father and husband of dead child and wife files suit on their behalf and on behalf of child, COBRA federal claim, state claims on wrongful death, malpractice, etc., Father a resident of Al, child deemed to be resident of FA, (’s residents of GA, COBRA claim against only one (, COBRA claim dismissed after a year

RULES:

- May exercise jurisdiction in cases arising from the same events, with the same witnesses, same evidence and determination of same, or very similar facts

- Supplemental jurisdiction based on claims when filed, and if federal claim is dismissed later the court may use its discretion to decide whether to dismiss or not

- Inconsistent to disallow supplemental jurisdiction when either claim could separately be brought in federal court

- Discretion considers judicial economy, convenience, fairness to the parties, & whether it is expected for all to be tried together

REMOVAL
Murphy Brothers
FACTS:

Breach of K & fraud claims, ( not served but sent a courtesy copy 3 days later, served about 14 days later, removed case 30 days after service (44 days after notice), 

RULES:

- 30 day limit for removal starts running from the time of formal service of the summons, or service of the complaint (whichever is later)

- If court does not require service of complaint, 30 days begins from date complaint becomes available through filing, or date of formal service (whichever is later)

PERSONAL SERVICE
Burnham
FACTS:

Parents separated, wife moved to CA with children, reason for divorce disputed, wife served husband in CA when he was visiting children

RULES:

- A person voluntarily present in a particular State has a “reasonable expectation” that he is subject to suit there

- Personal service in the forum establishes PJ

IN REM
Harris v. Balk
FACTS:

Harris is a resident of NC, owed Balk money, Balk is a resident of NC, Balk owed money to Epstein, Epstein a resident of MD, Epstein served Harris in MD and he paid him, Balk sued Harris in NC to get payment

RULES:

Full faith and credit owed to other states

Debt follows the person and is not property in the state of domicile

QUASI IN REM
Shaffer
FACTS:

Company formed in Delaware, (’s live outside of (, (’s do not go to Delaware for meetings, 

RULES:

- Cannot attach property to a claim in quasi-rem case if the case has nothing to do with the property and minimum contacts is not satisfied

SERVICE OF AN AGENT
Hess
FACTS:

Auto accident in MA, ( a resident of MA, ( a resident of PA who was driving in MA, state statute provides that a person driving in MA has an appointed agent in MA

RULES:

- Statute providing for an agent for service is valid

- If agent is served with process, PJ is established

GENERAL JURISDICTION
Helicopteros
FACTS:

4 Americans killed in Peru helicopter crash, employees of WSH (TX company), employees from TX, helicopter owned by Helicol (Colombia), Helicol contracted with WSH to move personnel & materials, Helicol met with WSH in TX, and was paid for services by WSH, Helicol bought helicopters from Bell in TX, Bell trained Helicol pilots in TX 

RULES:

- General jurisdiction occurs when the contacts are not related to the claim

- Specific jurisdiction occurs when the contacts relate to the claim

- GJ requires very continuous and systematic presence, even if somewhat limited

- Purchases and some trips, even in regular intervals, are not sufficient in an unrelated claim

MINIMUM CONTACTS
Shoe
FACTS:

Shoe has no manufacture or office in WA, distributors outside WA, no K made in WA, no stock in WA, no deliveries of goods in intrastate commerce, 11-13 salesmen in WA under supervision of managers in MO, salesmen compensated on commission of sales in WA, worked principally in WA, total commissions of $31,000, salesmen rent rooms for demonstrations and are reimbursed by Shoe, orders go to MO for acceptance or rejection, Shoe salesman served in WA and notice sent to office in MO, State of WA wanted Shoe to pay unemployment taxes

RULES:

- PJ requires only that the person have “minimum contacts” in the forum such that the suit does not offend traditional notions of fair play and substantial justice


- Estimate of inconveniences is relevant

- No doubt when activities are continuous, systematic, and give rise to the liabilities


- Casual presence, single, isolated items of activities are not enough


- So continuous & substantial may justify unrelated claims


- Some activities, because of nature and quality, may be sufficient

- Exercises privilege of conducting activities in the state, enjoys benefits & protection of laws – usually gives rise to duty to defend cases arising out of those activities

ONE SUBSTANTIAL CONTACT
McGee
FACTS:

(’s son died, had an insurance claim with (, ( from CA, ( from TX, ( mailed insurance offer to (, ( paid premiums by mail in CA to TX, ( had no office or agent in CA, 

RULES:

- Location of crucial witnesses and state’s interest in providing means for redress may overcome inconvenience and don’t deny due process

STREAM OF COMMERCE - COMPONENT
Gray
FACTS:

Water heater exploded in IL, Titan made the valve, Titan has no agent in IL, Titan makes no sales to IL, Titan’s agent served in OH, IL has long arm statute where non-state companies are subject to suit for tortious acts in IL

RULES:

- Allowable if corporation delivers products into the stream of commerce with the expectation that they will be purchased by consumers in forum state

- Sufficient for the act or transaction to have a substantial connection with the forum

STREAM OF COMMERCE - CONSUMER
WW-VW
FACTS:

(’s purchased car from ( in NY, ( left to move to AZ, on way was in accident in OK, case brought against ( in OK, ( has no operations or agent in OK, ( has never sold or delivered a product to OK, no advertising or media that will reach to OK, 

RULES:

- Foreseeable use in the forum is not a sufficient contact

- Minimum contacts, reasonableness, fairness, doesn’t offend traditional notions of fair place and substantial justice, interest of state in adjudicating the matter, (’s interest in convenient & effective relief, interstate interest in most efficient resolution, are all important

- Inconvenience, state & interstate interest are not determinative

- Should be able to reasonably expect to be haled into court there and tailor activity to avoid jurisdiction in some forums

- When a corporation “purposefully avails” itself of the privileges of conducting activities w/i the forum state it has notice that it is subject to suit there

- Mere unilateral activity cannot satisfy the requirement

- How attenuated are the marginal revenues?

STREAM OF COMMERCE – FOREIGN (
CMMC (Handout)
FACTS: 

French winepress, TX solicited winepress from France, single sale, purchaser never had direct contact with French company, no efforts to market equipment in Texas other than advertisement in magazines with national circulation, wired for US motor in equipment, shipped directly from France to US

RULES:

- Not sufficient for PJ

STREAM OF COMMERCE

REASONABLENESS
Asahi (741)
FACTS: 

Californian hurt in CA, sued Cheng (from Taiwan), Cheng filed cross claim against Asahi (from Japan), CA citizen settles claim, Asahi sent 100K-500K valves per year from Japan to Taiwan, was 1% of Asahi’s income, Cheng used other valves, Cheng marketed all over, Asahi aware valves would be used in CA, Asahi never contemplated that sales to Japan would subject it to suit in CA

RULES:

O’Connor

- Test: whether ( purposefully established minimum contacts with forum state

- MC must have some basis in some act by which the (, itself, purposefully avails itself of the privilege of conducting activities w/i the forum, thus invoking benefits & protections of its laws

- DP not offended if PJ asserted over a corp. that delivers its products into the stream of commerce with the expectation that they will be purchased by consumers in the forum

- Consider if seeks to serve forum, directly or indirectly

-Substantial connection may come about by an action purposefully directed toward the forum State

- Placement of product in stream, w/o more is not sufficient – needs additional conduct to indicate an intent or purpose to serve that market

- Reasonableness considers burden on (, interests of forum state, (’s interest in obtaining relief, & interstate judicial system’s interest in efficient resolution

- Foreign company submitting to foreign system of law should have high weight

Brennan
- As long as a participant is aware that the final product is being marketed in the forum, the possibility of a lawsuit there cannot come as a surprise

- Refers not to when a consumer takes it there, but flow of manufacturer/distributors

VENUE
Bates
FACTS:

Bates lived in NY, ( was outside of state, ( sent a collection notice to Bates at his residence

RULES:

- Venue proper where a substantial part of the events giving rise to the claim exist

- Receipt of the collection notice was a substantial part of the claim

FORUM NON CONVENIENS
Piper
FACTS:

Plane by ( crashed in Scotland, witnesses in Scotland, plane in England, descendents want to sue in US because of Strict liability, a CA paralegal appointed as their trustee, plane manufactured in Pennsylvania, propeller manufactured in Ohio by an Ohio company, 

RULES:

- Presumption of great deference to (’s choice of forum is less effective when ( is foreign

- Less favorable law in the alternative forum is not, in itself, sufficient to deny FNC

- FNC is based on a weighing of the public and private interest factors

NOTICE
Mullane
FACTS:

Case involved a trust with many known and unknown beneficiaries, notice of case published in a newspaper with all their names, contact information for the trust company, & name and date of the establishment of the trust.

RULES:

- Posted notice sufficient if, after due diligence, unable to ascertain whereabouts

- Posted notice insufficient w/r to known beneficiaries, in a known place of residence

COUNTERCLAIMS
Wigglesworth
FACTS:

( alleges ( broke federal union act, on day of filing the ( allegedly committed slander & libel by calling ( a member of the mafia, ( wanted to add that counterclaim

RULES:

 - Same transaction/occurrence = same basic evidence (common nucleus of operative fact)

AMENDMENTS - BURDENSOME
David v. Crompton & Knowles
FACTS:

( started claim 11 months before S of L, the wrong ( was named, ( had control of information showing who proper ( was, ( wanted to amend claim after S of L ran out

RULES:

- Amendments are to be administered liberally, to allow arguing the case on the merits

- Delay by (, which caused SOL to run, would penalize ( and be too burdensome

- Averment is deemed as admitted when it is one that ( had knowledge or information

- Court may deny amendment on grounds of undue prejudice and undue delay

AMENDMENTS – RELATION BACK
Swartz v. Gold Dust
FACTS:

( sued company leasing property for an injury, also named John Doe owner of property, same person president of both companies and president served, ( wanted to add owner to complaint after S of L

RULES:

- Same transaction or occurrence = same basic injury

- Goal is still to have cases decided on the merits

- Relation back rule satisfied when a person receives notice (minority of courts require service, most require any notice) of a legal action within limitations period and should know from the information that he may be liable on the claim asserted against another

- If ( knows the identity, but doesn’t assert the claim because of ignorance of responsibility, will not relate back

- Inability to use S of L defense is not prejudice per se.  A better argument would undue difficulty by reason of passage of time

PURPOSE OF DISCOVERY
In re Convergent
FACTS:

( served more than 1000 interrogatories, argument over the timing of when they are to be answered

RULES:

- Discovery must be “reasonably calculated to lead to the discovery of admissible evidence” and
- Use common sense to see if the information sought is of significance to justify the burden, that the method is the most efficacious, that the timing is sensible
WORK PRODUCT
Hickman
FACTS:

Tugboat sank, law firm employed for defense, firm interviewed survivors and took their statements in preparing for litigation, also interviewed others thought to have information, interrogatory asked if statements were taken and the context of what was in the statements and for memoranda made from those statements, 

RULES:

- Information collected in preparation for litigation is not discoverable unless other party can establish compelling reasons why it is needed and he is unable to obtain equivalent information

- Protects the oral statements and written summaries and impressions

ATTORNEY-CLIENT
Upjohn
FACTS:

Upjohn found that they had bribed foreign officials, notice was sent to Upjohn’s own counsel, outside counsel was consulted, counsel directed an investigation for the purpose of determining if was illegal, managers told that was confidential and not to discuss, report of findings sent to SEC and IRS, IRS subpoenaed all files relating to the investigation, including questionnaires sent to employees and memorandums of interviews

RULES:

- Interviews and communications made to counsel acting as such, for purpose of legal advice, where parties were aware that was for legal advice, are protected

- Disfavored to try and get attorney memoranda or interpretation of oral statements

- Can protect what was said in a communication

- Cannot protect a fact itself

- Convenience does not overcome attorney-client privilege

CONSULTING EXPERTS
In re Shell Oil
FACTS:

Explosion at refinery, plaintiffs set up legal committee set up the next day, committee and its experts given access to refinery and tests were conducted, Shell retained its experts and employees to do tests, two employees retained were not to testify and was unknown which experts would testify, both were experts but usual duties did not include litigation assistance, were not paid extra, not solely at work on litigation, sent reports only to outside counsel, 

RULES:

- Can do discovery on experts that will testify at trial

- Facts known and opinions held by non-testifying experts who are retained or specially employed in anticipation of litigation or preparation for trial are subject to discovery only in exceptional circumstances


- Extends to in-house experts retained and specially employed on the case

- Considerable expense to duplicate tests is not an exceptional circumstance

SUMMARY JUDGMENT – OLD
Adickes
FACTS:

White teacher and black students went to store, store refused to serve her, she was arrested for vagrancy, sued for conspiracy between store and police, store motioned for SJ, presented affidavit stating that no prior communication with police, did not offer proof that police were not in store at time, 

RULES:

- Where evidence does not establish the absence of an issue presented in the pleadings, SJ must be denied, even if no opposing evidence is presented

SUMMARY JUDGMENT - MODERN
Celotex
FACTS:

Claim of negligence, SL, and warranty, for death from asbestos, no witnesses presented to identify brand of asbestos, 3 documents of hearsay showing some doubt

RULES:

Prior Rule: party opposing SJ bears the burden of responding only after the moving party has met its burden of coming forward with proof of the absence of any genuine issue of material fact.

Rehnquist: party need only “point out” that there is an absence of evidence to support the other’s claim


- Evidence does not need to be in admissible form if can be reduced to such
Brennan: party may submit evidence to negate the claim, or affirmatively show the absence of evidence in the record (depose other’s witnesses, show inadequacy of documentary evidence, review all evidence and exchanges)

Civil Procedure Outline										
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