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I. Introduction to Biz Torts

a. Torts that arise in an economic setting and focus on economic harm.

b. Sometimes span the boundary btw tort and contract.  

c. What difference does it make?

i. No punitive damages in K – purpose of K law is compensation; give BOB, no punishment.
ii. Generally, longer SOL in K than in tort.

iii. Statutes might impact decision to go K or T route.

iv. K defenses may be a problem – statute of frauds, parol evidence, etc.

v. Emotional harm damages generally not available in K and are available in T.

vi. Goals of K and T are different.

1. Main goal of T is to put the person where they were before the harm occurred.  Also, punitive damages available to deter bad behavior.  Vindication of social policy.
2. K law is different; main goal here is to give people the benefit of their bargains.  No punitives b/c want to encourage economic efficiency and K formation.  Freedom of K.  Compensatory damages.
II. Negligent Conduct Causing Pure Economic Loss
a. Testbank
i. In the absence of personal injury or property damage, negligently caused economic harm CANNOT be recovered.

ii. Why?

1. Main goal of business torts is predictability—businesses need to be able to insure against possible losses.  

2. Even though pure economic harm may be foreseeable, it’s necessary to set some limits so that businesses can get insurance.

a. Very easy to get first party insurance – insuring your own property.  Much more difficult to get 3rd party insurance, which protects you against damage you cause to others b/c of the difficulty in predicting these types of damages.  Victims can usually purchase insurance, but person causing harm usually cannot get 3rd party insurance.

3. Pragmatic objection:  if anyone w/economic losses can recover for negligence, the net is essentially unlimited.  Limiting class of (s to those suffering personal injury or property damage provides some sort of cap and the necessary predictability to the business and insurance realm.
III. Fraud/Negligent Misrepresentation Comparison
a. Misrepresentation:
i. Intentional(Fraud/Deceit
ii. Negligence(Negligent Misrepresentation
iii. Innocent(Strict Liability

b. Misrepresentation involves a false statement of fact.

i. If the false statement is intentional, it’s always actionable.

ii. If it’s negligent, it is actionable when there’s a duty.

iii. If it’s innocent, it’s usually not actionable.

	Fraudulent Misrep
	Negligent Misrep

	1.  False statement of material fact or failure to disclose
	1.  SAME

	2.  Scienter
	2.  Negligence (lack of care or competence)

	3.  Who can be a (?

Anyone speaker intended to rely or had reason to expect would rely (acted w/purpose or desire to cause reliance or knew w/substantial certainty that reliance would result).

Includes actual and constructive knowledge.

Reliance must be highly foreseeable.
	3.  Who can be a (?

Speaker intended to supply ( or a limited group ( is in w/info or knew recipient intended to supply ( or a limited group ( is in w/info.

Also, must be a link btw ( and (.

Actual knowledge only.

	4.  Justifiable reliance.
	4.  SAME

	5.  Damages
	5.  SAME

	6.  Duty extends to world/anyone can be a (
	6.  Duty limited by 552, ( can only be one who gives information in a transaction in which he has a pecuniary interest


IV. Fraud

a. False statement of material fact (or failure to disclose a material fact).

i. What’s a statement?

1. An affirmative use of words or an action designed to conceal.

2. Swinton(Common law rule
a. Termite house(silence on part of seller

b. In an arms-length transaction, silence is not fraud unless there’s some duty to disclose.

c. Caveat emptor

3. Can plead fraud when:

a. Half-truth – say something but not everything and part that you don’t say makes what you did say misleading.

b. ( prevents ( from finding out info

c. Fiduciary or confidential relationship requires disclosure

i. Fiduciary/contractual relationships that create duties to disclose

d. Silence is only actionable as fraud when there’s a duty to disclose!

e. Silence may also be actionable when the ( had a duty to update; statement was true when made, but later it became false.

f. If the facts basic to the transaction(if ( knows ( is about to enter into a transaction b/c of a mistake as to the basic facts and ( knows that there is something in the relationship or circumstances that ( would expect to be informed of.

i. Basic facts go to the essence or basis of the transaction, like that an item sold is not “fit for purpose.”  Value of item is not a basic fact.

ii. Latency of defect, severity of latent defect, equal access to information will all be considered in determining whether the misrep goes to a “basic fact.”

iii. TX courts do not accept the “basic fact” exception to silence.

4. Fine line btw silence and affirmative action – always try to plead affirmative misrepresentation b/c w/silence, must show a duty!
ii. What’s material?

1. Material matters are those to which a reasonable person would attach importance OR if the ( knew that the ( would consider the misrep in making his decision.

b. Made w/scienter(knowledge or reckless disregard as to the truth
i. Scienter is INTENT; it is not MOTIVE.  

c. Made with an intention that the ( rely, or a reason to expect the ( will rely.

i. Includes anyone that the ( either intended to rely on the misrepresentation OR anyone the ( had reason to expect would rely.  Reason to expect = highly foreseeable.

ii. Privity is not required for fraud.

iii. Maker of information must have information that would lead a RP to conclude that there is a special likelihood that it will reach these persons and influence their conduct.
d. (’s reliance must be justified.

i. Must be both objectively and subjectively reasonable.

ii. Would a RP rely on it and did the ( rely on it.

iii. If the statement is not material, then a ( cannot justifiably rely on it.

iv. If a ( could have easily discovered the defect through ordinary observation, then the ( is has not justifiably relied on the statement.  So if the falsity is obvious or could be detected by using ordinary senses, then reliance on falsehood is not justifiable.

v. But, (’s don’t have to investigate, even if an investigation could be done w/o much trouble or expense.  Must simply use senses and observation.

vi. If a ( does investigate, then this is evidence that reliance was not justifiable (b/c even ( felt doing more was necessary!).

e. ( must suffer damages.

i. In fraud, you can recover BOB damages.  Some jurisdictions (minority) limit to OOP damages.  BOB damages are typically K damages, but OOP damages are typically T damages.  But for fraud, (s can get what is essentially K damages for a T.
ii. In TX, courts allow you to choose which formula you want.

iii. If wanton or malicious fraud, punitive and consequential damages are recoverable.

V. Negligent Misrepresentation
a. Usually only applies in accounting cases – sale of information…
b. False statement of material fact or failure to disclose material information

c. Negligence

d. Who can be a (?

i. Ultramares – narrow, strict privity rule – ( must be in K privity w/( to recover

1. If no privity of K, then no negligent misrep!

ii. Credit Alliance – near privity rule – those in K privity AND those who ( knew purposes, knew party, and had linking conduct can recover

1. Accountants must be aware of the purpose of their audit 

a. Audit is for a loan (or something else specific) rather than just a general annual audit.

2. Accountants must be aware of the party for whom the audit is intended

a. How much knowledge of “parties” is required?  If accountants know the report is being prepared for “banks,” can any bank sue?  Probably not, need fairly specific identity.  Monco says need the precise identity of the 3rd party.
3. There must be some conduct on part of accountant linking them to the known party

a. Providing copies, direct contact, agreements to prepare report for some certain person, meetings, etc.

4. What are the policies behind this rule?

a. Limits liability for professionals; auditors need to be able to predict their exposure (again, insurance crops up).

b. Allows professionals to control their risk through preparation of reports, liability insurance, charging higher prices for riskier clients, or saying no to the potential client.

5. When do you measure “knowledge” for this test?

a. For the policy reasons stated above, knowledge must be measured from formation of agreement.

b. Some language in Monco suggests that knowledge should be measured from publication, but really doesn’t make sense b/c the auditor cannot bargain for better protection that way.

iii. Citizens State Bank rule – broad rule that any foreseeable injury can be compensated
1. Broadly foreseeable rule.  Liability will be imposed on accountants for the foreseeable injuries resulting from their negligent acts unless public policy factors limit their liability.

2. Policy factors that tend to indicate injury wasn’t foreseeable:

a. Injury is too remote from the negligence.

b. Injury is wholly out of proportion to the culpability of the negligent party.

c. In retrospect, it appears too highly extraordinary that the negligence should’ve brought about the harm.

d. Allowance of recovery would place an unreasonable burden on the negligent party

e. Allowance of recovery would be too likely to open the way for fraudulent claims

f. Allowance of recovery would enter a field that has no sensible or just a stopping point

3. Policies surrounding this standard:

a. If an accountant injures foreseeable (’s, the injured parties should be able to recover.  This rule is highly deterrent.

b. Broad liability rule means that 3rd party’s don’t have to pass along their losses to their own clients.  W/o this rule, a 3rd party might need to get their own audit to protect themselves, raising costs of credit.
c. Accountants can buy insurance to spread the risk, but insurance costs will increase.  The smaller accounting firms won’t be able to afford these high costs – similar to malpractice dilemma.  But, CSB says that accountants are the best ones to spread this risk.

iv. § 552:  Information Negligently Supplied for the Guidance of Others – prevalent approach in US and used by TX
1. Who can be a (?

a. One who gives an opinion in the course of business, profession or employment, or in a transaction in which he has a pecuniary interest

2. Who can be a (?

a. Liability is limited to loss suffered by the person of one of the limited group of person the ( intended to supply or knows the recipient intends to supply the information to AND

b. ( intended the information to influence the recipient. 
c. Constructive knowledge is not enough – must be actual knowledge!
3. Policies behind § 552:

a. Encourages free flow of information

b. Splits the distance btw other approaches – provides liability to those who were injured, but only to those the (  knew of.

e. Damages for Neg. Misrep.

i. Damages necessary to compensate (, including OOP and consequential.  CANNOT recover BOB damages or lost profits in Texas.

VI. Innocent Misrepresentation/Opinions etc.

a. Innocent Misrepresentation

i. Only a minority jurisdictions allow this claim and usually limited to certain areas, like real estate

ii. An innocent misrep can make one liable for damages – equitable damages.

iii. Bad idea b/c it can completely erode line btw T and K:  breach of warranty claim in K can be re-framed as an innocent misrep allowing (s to get around K defenses.

iv. § 552C – adopts minority position – Misrepresentation in Sale, Rental or Exchange Transaction

1. One who in a sale, rental or exchange transaction makes a misrep of a material fact is subject to liability, but damages are limited to OOP/reliance damages.
b. Statements of Opinion

i. Differentiating btw opinion that is actionable and puffing –
1. Written v. oral

2. Specificity v. vague

3. Benchmark for evaluating statement

ii. Opinions upon which a ( can justifiably rely:

1. Representations of opinion that imply justifying facts

a. Facts not disclosed and not known to recipient mean that the recipient may assume that the maker has knowledge of facts that justify the opinion or that the maker doesn’t know facts incompatible with the opinion.

2. Opinions of an adverse party

a. When the maker of the statement purports to have special knowledge or stands in a fiduciary or confidential relationship w/recipient or has successfully endeavored to secure the confidence or has some other special reason to expect that the recipient will rely on the opinion.

3. Opinion of apparently disinterested person

a. Recipient is justified in relying on opinion of a person whom the recipient has reason to believe is disinterested.

c. Misstatements of Law

i. If a misrep as to a matter of law includes a misrep of fact, the recipient is justified in relying on it as though it were any other fact.

ii. If a misrep as to a matter of law is actually only an opinion, the recipient is justified in relying on it as thought it were any other opinion.
iii. Historically, misstatements of law weren’t actionable b/c both no one could know the law and everyone was presumed to know the law.

d. Predictions

i. Predictions really fall under opinion category.

ii. But courts have generally not allowed actions on predictions b/c of their inherently speculative nature.

iii. But may be actionable when meet criteria above.

e. Intention

i. A representation to do or not do something is fraudulent if you don’t have the intention to do or not do it at the time the statement is made.

ii. ( must prove that the ( did not intend to do what he said he intended to do at the time he made the statement.  Can change your mind later and not fall into this category.

iii. A breach of K can only be fraudulent if ( can show that at the time of entering into the K, the ( never intended to perform it.

VII. Intentional Interference w/Existing Contract

a. Who can be a (?

i. Other party to (’s K is being interfered with OR

ii. ( is the party being interfered with

b. May be either a 3rd party interfering directly or indirectly w/K .
c. Intentional & improper interference

i. Intentional 

1. Acting w/purpose or desire of causing result OR knowing such a result is substantially certain to occur.

2. ( must know about K!

ii. Improper

1. Means may be improper – tortious, unlawful, unethical

2. Motive may be improper – intended to hurt, just plain mean

3. Jurisdictions are split as to whether having a mixed motive is an out; some say improper motive must be sole motive, some say predominant motive.

a. TX says so long as you have a proper motive, the addition of an improper motive is okay

4. Jurisdictions are also split as to whether improper motive should even be considered; some say only improper means are tortious and motive doesn’t matter or can’t be used alone.

5. Generally, for IIEK, the act of interfering w/the K is in and of itself improper.  ( need only show intent, interference and damages for a prima facie case.  Then the ( has the BOP to show that interference was proper.

d. Inducing or otherwise causing 3rd party not to perform K or making performance of K more difficult, expensive or burdensome.
i. Impact on efficient breach theory of K:

1. Efficient breach only works in fungible goods K, where you can precisely measure damages and make a decision about whether the K damages for breach are worth it.  

2. Generally, IIEK only applies in relational K’s, where the efficient breach argument doesn’t work b/c damages aren’t easily quantifiable or may be too remote.  IIEK works in relational Ks b/c the threat of tort damages can help prevent breaching or poaching in these type of situations.  It may help force negotiation and provide compensation for losses that would be too speculative to qualify for K damages.
e. Damages

f. Who can be a (?

i. Breacher and interferer cannot be the same person.

1. When an agent is being sued for IIEK that is between principal and 3rd party, the ( must prove that the agent was NOT acting on behalf of the principal in interfering w/the K.

a. An agent is distinct when the agent acts solely for his own interest and is acting totally contrary to the principal’s interest.

2. If the corporation doesn’t complain about the agent’s actions, then the agent is not acting against the corporation/principal’s interests.

a. So, for a potential agent (, just get approval by the BOD, then no violation.

b. For a (, must show the BOD actually complained about the agent’s actions; silence is not enough.  

c. Even BOD complaint is not dispositive; ( must also show that agent is acting solely for his own interest.

d. Practical effect of this requirement is to squelch IIEK suits against agents.  Lack of complaint by the BOD is an auto SJ for agent.  Matter of law, not matter of fact.

g. Once ( shows intent, interference, and damages, then the burden shifts to the ( to raise propriety of interference.

i. Appeal to public good can be a good defense – theater troupe example w/low wages; union put pressure on theaters to not hire troupe b/c of poor treatment of actors.  Troupe sued union, but union prevailed on a public good protection defense.

ii. ( can show conduct was justified by:

1. ( had a legal right to do what he did (judge decides as a matter of law that ( had a legal right) OR 

2. ( believed in good faith that he had a legal right to do what he did

a. Judge decides that the ( interfered while exercising a colorable (appearance of truth) right

b. Jury decides that, although mistaken, the ( exercised that colorable right in good faith

VIII. Intentional Interference w/Prospective Contract

a. Generally, a ( must show intent, interference, damages and improper or wrongful conduct!
b. ( must show interference wrongful by some measure beyond fact of interference itself. 
c. Factors that go to showing wrongfulness:

i. Nature of actor’s conduct (improper means)

ii. Actor’s motive (improper motive)

iii. Interest of the other w/which the actor’s conduct interferes

iv. Interest sought to be advanced by the actor (1st Amendment or other defenses for ( to raise)

v. Social interest in protecting freedom of action of actor balanced with contractual interests of one being interfered with.

vi. Proximity or remoteness of actor’s conduct to interference

vii. Relations btw parties

viii. Basically, ask whether the (’s conduct was fair and reasonable under the circumstances.

d. Why does the ( have a higher burden here than in IIEK?

i. Existing K’s are move valuable – people have a reliance interest in an existing K that is absent in a prospective K.

ii. Competition is bedrock of American market; don’t want to interfere too much with free market competition.  Want to make sure that the interference was wrongful, not just competitive.

e. In TX, a ( must prove:

i. Intent

ii. Interference

iii. Damages

iv. (’s acts were wrongful

1. Wrongful is defined as independently tortious or unlawful

2. Must be wrongful under the common law or by statute

v. There is no justification defense in IIPK in TX.  

IX. Insurance Torts

a. Introduction/Terminology

i. Duty to Defend:  insurance co promises to provide a defense to the insured when the insured is sued on a claim potentially w/in the policy coverage—must provide defense even if the claim is frivolous.  Duty to defend is based on alleged facts.
ii. Duty to Indemnify:  insurance co promises to pay up to policy limits an injured 3rd party for damages caused by the insured covered under the policy; or to pay the insured for injuries to himself.  Duty to indemnify is based on proven facts.
iii. Claims-made policy:  covers the insured for claims made against insured during policy period even though those claims are based on conduct occurring outside the policy period (ex. malpractice policy).

iv. Occurrence policy:  covers the insured for injuries occurring during policy period even though the claim is not made until later (ex. homeowners policy).

v. 1st Party Insurance:  covers injuries to insured’s person or property (health or disability insurance)

vi. 3rd Party Insurance:  covers injuries to 3rd party’s property or person (liability insurance)

b. Duty to Defend
i. 8-Corners’ Rule:  duty to defend arises from the 4-corners of the policy, coupled with the 4-corners of the petition.
1. Insurance company should only look at 2 things when determining their duty to defend:

a. Petition

b. Insurance Policy

2. Assuming petition facts are true, if they fall within the coverage of the policy, the insurer has a duty to defend.  If insurance company breaches the duty to defend, K liability only results.

3. If a ( wants to recover from the insurance company, then the ( had better make sure it pleads facts sufficient to trigger the duty to defend and indemnify—like by pleading negligence if there’s a policy exception for intentional torts.

ii. Strategic pattern of insurance suits:

1. 1st suit:  injured party sues policy holder (insured).

2. 2nd suit:  insurance company denies coverage and then sues policy holder for a declaratory judgment that it has no duty to defend or indemnify insured in 1st suit.

3. Duty to defend cuts down on this strategic maneuver. 

iii. Burdens of proof 
1. The insured has the BOP to show that the claim falls within the insuring language of the policy

2. The insurer has the BOP to show a policy exclusion applies (exclusions make insurance cheaper).

3. Generally, intentional torts are NOT covered by insurance policies!

4. If there is any vague language in the policy, it will be resolved against the insurer – K doctrine of contra preferendum

c. Duty to Settle

i. Assuming no policy limits, insurer should determine expected value of claim by multiplying the probability of liability times the potential damages, i.e., probability x magnitude.

ii. If settlement demand comes in for less than formula shows, duty to settle arises.

iii. In TX, ( must prove:

1. claim against insured was w/in scope of coverage

2. demand made by injured party was w/in policy limit

a. Demand above policy limits will never create a duty to settle!

3. an ordinarily prudent insurer would accept the demand, considering the likelihood and degree of insured’s potential exposure to excess judgment.

iv. If an insurer violates its duty to settle, then it will be responsible for the entire judgment against the insured.

1. So a strategic opportunity arose for insureds and injured parties to collude:

a. Injured party makes a demand at the policy limit, even though injuries are far in excess of limit.  Insurance company refuses to settle.  Goes to trial and injured party wins big judgment.  Then goes to collect excess above policy from insured, but insured doesn’t have $.  So insured assigns his duty to settle claim to injured party, who can then sue insurer for failing to settle.  Got to be so bad that the injured party and the insured would just get together and settle the claim for big bucks after making an initial demand w/in policy limits, then transfer duty to settle.  
b. But TX SC stepped in and said that no pre-trial settlements will trigger the duty to settle.

v. Why a duty to settle?

1. Existence of policy limits creates a COI btw insured and insurer.  Insureds usually don’t want to go to trial—time, publicity, already paid for the insurance to avoid having to go to trial.  Insureds always want to settle in policy limits so as not to worry about excess judgments over the policy limit that he will be personally liable; insurer may be willing to gamble and go to trial in hopes that the other party will win; insurer can spread their loss and insured cannot.  

d. Duty of Good Faith & Fair Dealing (GFFD)

i. Insurers have a duty of GFFD to insureds.  They must deal fairly and in good faith with insureds.

ii. Duty arises b/c:

1. Special relationship btw parties governed or created by K—doesn’t come b/c of implied duty in all K’s, only in those K btw parties that have a special relationship (in TX, it’s only in insurance contracts, basically).
2. Unequal bargaining power and nature of insurance K’s.  Insurer is incomplete control of entire claims process.  The insurer can arbitrarily deny coverage and insured may not fight it.  And even if insured fights denial, insured will only get K damages and interest.

3. Turning the breach of duty of GFFD into a tort provides an incentive to insurers to act fairly.  An insurance company typically has  a large portfolio of insureds and can routinely deny claims; many of the insureds will then go away.  Courts have responded to these worries by making tort damages available.

iii. But, not all denials of claims are breaches of the duty of GFFD.  Burden is on insured to show that insurer acted in bad faith.
iv. Duty of GFFD highlights the erosion btw K law and T law.
X. Breach of K OR Tort

a. Con-tort problem:  same type of harm which allows for either a breach of K or a tort.  So which action applies?
i. Tort – vindication of social policy ( punitive damages

ii. K – private law; more narrow; effectuate intention of parties (  compensatory damages

b. Cycle of cases in TX:
i. Montgomery Ward says that in every K there’s a common law duty to carry out the K w/care, breach of which is a tort.

ii. Jim Walter Homes held nature of injury most often determines whether K or tort.

1. If injury is economic loss only related to the subject of the K itself, then K claim only.

2. If personal injury or property damage or loss unrelated to the subject of the K, then may have a tort claim.

iii. Southwestern Bell says source of duty is relevant (need independent tort duty to have a tort) and nature of injury may also be relevant.

1. Look at source of duty—is there an independent duty that exists in tort law?  If yes, then ( can bring a tort claim.

2. Nature of injury might also be relevant.

iv. Plead both tort and K; hope jury rules for you on both.  On appeal you’ll only lose damages if really a K and not a tort.  But if you don’t plead tort and tort damages, you won’t get them on appeal.

v. For tort claim:

1. Independent legal duty

2. Is there a special injury requirement?

a. Depends on nature of tort duty

b. For intentional tort, like fraud, no need for special injury

i. Scienter requirement of fraud or other intentional torts makes it much harder to convert a breach of K into fraud.

c. For negligence-based tort, like negligent misrep, need special injury requirement.

i. Too broad if negligence is enough; every breach may become a neg misrep and completely obliterate boundary btw tort and K.

vi. TX Summary:

1. According to Formosa, both sources of duty and nature of injury potentially relevant.

2. Nature of duty is ALWAYS relevant; nature of injury may be relevant.

3. Court takes it on a tort-by-tort basis; probably good thing b/c nature of duty inquiry should come first considering the goal of tort law(punishing wrongs that hurt society.
4. DSA case that reintroduced special injury may just mean that the ( there asked for the wrong damages; asked for BOB damages in a neg misrep case where you can only get OOP damages.  Who knows—can argue either way.
XI. Breach of K AS Tort

a. Some breaches of K by themselves ARE torts(insurance context covered above
b. No jurisdiction in the U.S. treats breaches of K outside of insurance or other relationship-type K’s as independently tortious.

c. California’s convoluted history:

i. Seamans ( bad faith denial of K is tortious.

ii. Freeman ( overruled Seamans so bad faith denial of K no longer exists.  Why?

1. Don’t want breaches of K to be tortious in and of themselves b/c discourages both formation and efficient breach b/c contracting parties can’t predict liability.  Tort damages are wide open—punitives, mental anguish, etc.
2. It’s the legislature’s job to decide whether or not to impose extra damages.  Legislature represents the people and should be deciding social policies.

3. Distinction btw bad faith denial of K and bad faith defense of K is too difficult to make.  Bad faith is bad faith; “why” inquiries are too hard.  Hamstrings defendants b/c they won’t want to raise legitimate defenses to K b/c they might be argued successfully as “bad faith” and then raise the specter of tort damages.  Always want to be sure to protect a (’s right to defend itself vigorously and fully.

4. But the concurring opinion felt that “mean” breaches were worse and should be tortious:

a. When a breach is accompanied by a tort (still okay for tort damages here in most jurisdictions, depending on nature of tort, see above).

b. When the means used to breach the K are tortious (again, still okay)

c. When one party intentionally breaches a K intending or knowing that such a breach will cause severe, unmitigated harm in the form of mental anguish, personal hardship or substantial consequential damages.

d. So mean breaches should be dealt w/differently, esp. those breaches that have damages that can’t be recovered through a regular K claim(consequential damages, lost profits, damages not foreseeable at formation of K, other difficult to prove K damages.  

e. But still, policy justifications behind mean breaches are trumped by danger of chilling K formation or efficient breach.
f. But maybe some “mean breach” justifications work when dealing w/relational or personal services K’s where efficient breach doesn’t work.
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