I. FEDERAL POWERS

A.  Judicial Power
1. Article 3 creates the federal Judiciary and defines its powers.

2. Supreme Court is created by the Constitution; the lower federal courts are created by Congress. Article 3 §1.

3. Supremacy Clause – Art. VI §1 cl. 2 “The Constitution, and the Laws of the United States… are the Supreme Law of the Land.”

4. Marbury v. Madison – establishes the power of Judicial Review
Facts: William Marbury was appointed by John Adams to be a J.P. for the District of Columbia.  However, his commission was never delivered and when Thomas Jefferson took office he did not recognize the undelivered commissions.  Marbury brought suit in the Supreme Court asking for a writ of mandamus instructing Secretary of State James Madison to deliver his commission.  The Judiciary Act provided that the Supreme Court would have jurisdiction “to issue…writs of mandamus…[to] persons holding office under the authority of the United States.”
Holding: Court does not issue the writ because according to Article 3, Congress does not have authority to expand the Supreme Court’s jurisdiction so court does not have jurisdiction over the case.  Article 3 only grants original jurisdiction “i[n] all Cases affecting Ambassadors, other public ministers and consuls, and those in which a state is a party.”

Principles:

1a. The Constitution is supreme law of the land – Supremacy Clause Art IV §1

2a. It is the role of the judiciary to interpret the Constitution.  Court can review acts of Congress at issue before them and see if they violate the Constitution.

“It is emphatically the province and duty of the judicial department to say what the law is.”  *Note how 1 and 2 work together.  Constitution is supreme law, and Court is in charge of determining what the constitution says.  **Narrow interpretation of holding is that court is an interpreter of constitution; broad interpretation of holding is court is supreme interpreter of constitution.  Broad holding was affirmed in Cooper v. Aaron.
3a. Marbury establishes the power of the judiciary to review the constitutionality of executive actions. (Reaffirmed in United States v. Nixon)
4a. However, court does not have jurisdiction to review a political right – something within the president’s discretion.  (So the court has the jurisdiction to remedy a legal right, but not a political right.)

5a. Congress cannot increase the Supreme Court’s Original Jurisdiction.  Supreme Court has original jurisdiction in cases involving ambassadors, ministers and consuls, and cases in which a state is a party. Article 3
5. Cooper v. Aaron – clearly affirmed (or reaffirmed) broader holding in Marbury that S.C. is the ultimate or supreme interpreter of the constitution.  Also, reaffirms constitution is supreme law of the land.


Facts: Arkansas refused to desegregate schools.  Governor of Arkansas had claimed he was not bound by court’s ruling in Brown v. Board of Education.


Principle: Supreme Court is supreme interpreter of the Constitution.  The Supreme Court’s interpretation of the Constitution is binding on state legislatures and executive and judicial officers.
6. Dickerson v. United States – Expands Marbury by saying that not only can court rule on whether or not law is unconstitutional but that Congress cannot overturn a Court ruling on a constitutional decision by a mere act; but can only overturn a Court ruling on constitutional decision by amending the Constitution through Art. 5 procedures.


Facts: After the Court issued ruling laying out rights of accused in criminal procedures (Miranda Rights) in Miranda v. Arizona, Congress passed law limiting ruling.


Holding: The Court invalidated the legislation; “Congress may not supersede our decisions interpreting and applying the constitution.”

7. So together Cooper and Dickerson stand for the proposition that neither Congress nor the states can act to overturn a decision of the supreme court on an issue of Constitutional Law.


8. Rule of Judicial Review from Marbury, Cooper, and Dickerson


1. Constitution is supreme law of the land.



2. Court is supreme and ultimate interpreter of the Constitution.



3. Neither Congress nor the states can overturn Court ruling on constitutional decision without Constitutional Amendment.


9. Congress has power to limit appellate jurisdiction of Supreme Court and lower federal courts.

10. Ex Parte McCardle – Congress has some power to control the boundaries of the Supreme Court’s appellate jurisdiction.

Facts: McCardle was imprisoned by military government imposed by Congress as part of post-Civil War Reconstruction.  He brought a habeas corpus action in federal circuit court, which was rejected by the circuit court.  He then appealed under an 1867 Congressional statute, authorizing the grant of habeas corpus by federal circuit court and also authorizing appeal to the Supreme Court in such cases.  However, while the Supreme Court heard arguments in the McCardle case, but before it handed down its decision, Congress passed a law repealing the portion of the 1867 Act which allowed appeals to the Supreme Court.  So Congress was depriving the Supreme Court of its right to decide McCardle and any other habeas corpus case coming to it by appeal from the circuit courts.


Holding: Supreme Court upheld Congress’ restriction of Court’s jurisdiction.


Principles: Congress does have some power to limit the Court’s jurisdiction. Supreme Court is conferred “with such exceptions and under such regulations as Congress shall make.”  However, they do not have unlimited power to tamper with Supreme court’s appellate jurisdiction.

II. Justiciability

1. Justiciability is a threshold issue.  It decides who can get into court and who cannot.  It covers the political question doctrine, standing, ripeness, mootness, and the prohibition against advisory opinions.


2. Broadly speaking there are two different reasons why a case will be determined nonjusticiable.



1. Constitutional Reasons – The court has interpreted the Cases and Controversies Clause of Art 3 §2 and the structure of the Constitution to limit the federal courts’ powers to hear certain disputes.



2. Prudential Reasons – Where the court is not expressly limited by the Constitution but will not hear a case because it would be unwise.


3. Congress cannot expand judicial power beyond the scope of Art 3; therefore Congress cannot by statute override Constitutional Reasons for finding a case nonjusticiable.  But Congress can override by statute, prudential reasons for finding a case nonjusticiable and order the court to disregard a prudential justification.

4. The Court is not always clear why it finds certain cases nonjusticiable; whether it is for constitutional reasons or prudential reasons.  Standing has both constitutional and prudential components.


5. Policies behind Justiciability:



1. Separation of Powers – don’t want courts messing around in areas not reserved for them.



2. Conserve Judicial Resources – time, money, and political capital



3. Live, actual cases make for more vigorous arguments from both sides.  Decisions are less abstract.



4. Fairness



5. Policies Against: Limits Judicial Review.  Courts need to make unpopular decisions to protect minority’s constitutional rights.

IIa. Standing – determines Who can get into Court?

***RULE Standing: To have standing, a plaintiff must have (1) a concrete injury that is actual or imminent, (2) the injury must be fairly traceable to the challenged action of the defendant, and (3) it must be likely that the injury will be redressed by a favorable decision of the court.


1. 2 Types of limits on Standing:



1. Constitutional Limitations – minimum required by Constitution



2. Prudential Limitations – additionally imposed by Court

2. Constitutional Limitations – these limitations are based on Art. 3 “Cases and Controversies” Clause


A. Injury



B. Causation



C. Redressability


A. Injury – The plaintiff must have personally suffered an “injury in fact.”  The invasion must be of a legally protected interest which is:



1. concrete or particularized




AND



2. actual or imminent, not conjectural or hypothetical [Lujan v. Defenders of Wildlife]



3. personal


The injury does not have to be economic for the plaintiff to assert his right.  The injury can be vote dilution, loss of opportunity to participate in racially neutral proceedings, and aesthetic injuries.

B. Cause – the injury has to be fairly traceable to the challenged action of the defendant, and not the result of the independent action of some third party not before the court. [Lujan v. Defenders of Wildlife]



1. In Allen v. Wright, black parents alleged that the IRS had failed to deny tax exempt status to racially discriminatory private schools; therefore slowing the rate of desegregation.  The court (O’Connor) rejected standing because the injury alleged is not fairly traceable to the alleged unlawful government conduct.  They felt it was too speculative, not likely, that the award of tax exempt status caused the school to continue its policies of barring black students from attending school.


C. Redressability – It must be likely, as opposed to merely speculative that the injury will be redressed by a favorable decision. [Lujan v. Defenders of Wildlife]


3. Congress cannot remove Constitutional barriers to Standing, but they can remove Prudential Barriers to Standing.


4. Prudential Barriers to Standing – these limits are not found in the text of the constitution, but have been self-imposed by the court.



1. Third party standing



2. Generalized Grievances



3. Zone of Interest



1. Third Party Standing – Plaintiff must assert his own legal right and not the right of a third party. [Warth v. Seldin]




1. Exceptions to the 3rd Party Rule – Third parties may be allowed to step into the role of the injured when:





1. The injured party cannot stand up for himself






For example, parents standing in for children, doctors standing in for patients, schools for children





2. The 3rd party has a close relationship to the injured party





3. The 3rd party has an interest in the injured party’s interest

2. Generalized Grievances – when an injury is shared in substantially equal measure by all or a large class of citizens, that harm alone does not warrant exercise of jurisdiction. [Warth v. Seldin]


1. Taxpayers that sue under the taxing clause are frequently barred because their grievance is to generalized.

3. Zone of Interest – The plaintiff’s complaint must fall with the zone of interest that is to be protected or regulated by the statute of constitutional guarantee in question.

1. Zone of Interest – A party must raise a claim with the zone of interests protected by the statute.



1. This requirement applies when a person is challenging a regulation that does not control that person’s actions.  To have standing the P must be part of the group intended to benefit from the law.


2. Zone of interests is purely prudential, and prudential standing obstacles may always be negated by express action of Congress.



4. Congress has the power to confer standing and authorize suits (FEC v. Akins) – court held that a group of voters had standing to challenge actions of Federal Election Commission.

5. Lujan v. Defenders of Wildlife (1992)

Facts: Defenders of Wildlife used the “citizen suit” provision in the Endangered Species Act to challenge the Secretary of the Interior (Lujan) for actions in foreign countries involving endangered animals.

Issue: Does group have standing or proper stake in controversy?


Holding: Plaintiffs lacked standing because they could not show a sufficient likelihood that they would be injured in the future by a destruction of the endangered species abroad or that injunction would create any redress.


Impact: Scalia Majority w/ Thomas and Rehnquist


1. Congress can’t create a “procedural right of injury” (does not uphold ‘citizen-suits’)


2. General Grievance – a plaintiff raising only a generally available grievance claiming only harm to his and every citizen’s interest in proper application of the Constitution and laws does not state an Art 3 case or controversy.



3. Continue the modern trend to rely primarily on constitutional rather than prudential themes.



4. The province of the court is solely to decide on the rights of individuals.



5. Vindicating the public interest is the function of Congress and the President – would violate separation of powers.


6. Kennedy concurrence w/ Souter – “As government programs and policies become more complex and far-reaching, we must be sensitive to the articulation of new rights of action that do not have clear analogs in our common-law tradition.”




1. **Kennedy and Souter would uphold broader ‘citizen suit’ provisions that are sufficiently specific about the nature of the injury 


7. Stevens – disagreed w/ majority that injury was not ‘imminent’



8. O’Connor dissent – facts were enough to survive injury and redressability; also would allow Congress to use the ‘procedural injury’ (citizen suit)

6. Massachusetts v. EPA (2007) – Robert’s Court


1. Facts: Massachusetts and ten other states sued the EPA, arguing that the agency was required under a congressional statute to issue regulations that would limit automobile emissions of carbon dioxide and thus reduce global warming.  The agency, which did not want to issue the regulations, argued that the states did not have standing to bring the suit, in part because they had not met the injury-in-fact or causation requirements.


2. Stevens w/ Ginsburg, Souter, Breyer, Kennedy



1. of ‘great relevance’ Massachusetts’ status as a sovereign representing the interests of its citizens justified some relaxation of the usual standing requirements imposed on private plaintiffs.




2. injury in fact was met both through quasi-sovereign capacity in representing citizens, but also as landowner (coastline was swallowed by rising seas)




3. causation was big issue 





1. EPA argued that US auto emissions were small percentage of global warming, even if EPA regulated it would only reduce by a tiny fraction, and emissions from outside US would swamp any EPA reduced emissions





2. court rejected EPA argument, US contributes 6% to worldwide emissions, and regulation would at least be a small step towards reducing emissions (“legislatures do not generally resolve massive problems in one fell regulatory swoop”), and it at least slow the pace of global emission increases, no matter what happens elsewhere.


3. Roberts w/ Scalia, Thomas, Alito



1. injury – no evidence of actual land loss, and prospect of future loss (“century long time horizon’) was not ‘imminent’ as required




2. causation – US emissions did not play major role in global warming, was not shown that regulations were ‘likely’ to redress the injury

7. Raines v. Byrd (1997) – court held that legislators have no standing to bring suit over deprivations of legislative prerogatives



Facts: Four Senators and two congressmen challenged the constitutionality of the Line Item Veto Act of 1996 (they had voted against it).  The Act specifically provided that ‘any member of Congress may bring an action alleging the unconstitutionality of any provision of the Act.


1. Rehnquist majority – injury is ‘wholly abstract’ and widely dispersed (appellees claimed that their votes on future appropriations bills will be less ‘effective’ than before)



1. left open to a challenge by someone who suffers an injury as a result of the Act – New York and potato growers successfully brought suit in Clinton v. New York


2. Souter concurs – debatable on the injury, but the court should refrain from ‘politically sensitive’ question



3. Stevens dissent – denial of vote ‘essential to the legislator’s office’ is sufficient injury



4. Breyer dissent – should not be a difference in ‘personal’ harm and ‘official’ harm
IIb. Political Question Doctrine – determines What can get into court?  Federal courts will not hear subject matter the court deems inappropriate for judicial review.

1. Policies Behind Political Question Doctrine:



1. Separation of Powers (ratification of amendments, impeachment of judges)



2. To avoid controversial questions



3. To not have unelected judges making policy decisions



4. Allocates decisions to the branches of government that have superior expertise in a particular area, and more resources for investigation.



5. To minimize intrusion into operation of other branches of govt.


2. Criticisms of Political Question Doctrine



1. Gives up judicial review



2. Popular majorities may need to be restrained when they infringe upon rights of minorities.


3. Non-Justiciable Cases: Types of cases that have been found nonjusticiable because of political question doctrine:



1. Guarantee Clause (Luther v. Borden)



2. Foreign Affairs (Goldwater) – president’s treaty abrogation powers


3. Internal Affairs of Congress (found non-justiciable the decision whether a member of Congress satisfied congressional qualifications, but they did find justiciable the question what congressional qualifications consisted of in Powell)



4. Impeachment (Nixon v. Unites States): Rehnquist – “judicial review would be inconsistent with the Framers’ insistence that our system be one of checks and balances”



Souter concurrence – agrees this case is non-justiciable, but could envision ‘different and unusual circumstances that might justify a more searching review’ for example if Senate convicted using a ‘coin-flip’ or because he was a ‘bad guy’ and consequent impact on the Republic would be so great, then this may merit a judicial response despite prudential concerns.’


5. Ratification of Constitutional Amendments (Coleman v. Miller) – could should not superintend the only constitutional procedure that allows for overrule of its own decisions; system of ‘checks and balances’

4. Justiciable Cases: Equal Protection Clause – claims of violation of the equal protection clause have been found justiciable:



1. In Baker v. Carr – where people claimed congressional districting violated equal protection clause; lead case in political question area.


2. Bush v. Gore – 2000 Presidential election; equal protection


3. Powell v. McCormack – Internal Affairs of Congress; however Congress was insisting it could interpret the Constitution; Court said it did so incorrectly so there was no demonstrable textual duty of another branch.


4. Baker v. Carr – The Equal Protection Clause makes cases of legislative districting justiciable.  This is the lead case in the Political Question Doctrine area.  The Court has rarely found cases nonjusticiable because of the political question doctrine since Baker. (Equal Protection)


Facts: Voters of Tennessee claimed that the legislative districts had not been redrawn for around 50 years; and in the interim there had been demographic shifts.  This in effect debases urban voters votes since they were underrepresented.  Redress of grievances was therefore hindered.  This court distinguished this case from Guarantee Clause cases like Luther by basing its decision on equal protection grounds.


Test of Justiciability:


“Prominent on the surface of any case held to involve a political question is found (1) a textually demonstrable constitutional commitment to the issue to a coordinate political department; or (2) a lack of judicially discoverable and manageable standards for resolving it; (3) or the impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial discretion (4) or the impossibility of a court’s undertaking independent resolution without expressing lack of respect due coordinate branches of government; or (5) an unusual need for unquestioning adherence to a political decision already made; (6) or the potentiality of embarrassment from multifarious pronouncements by various departments on one question.

Holding: Equal protection clause unlike Guarantee Clause has justiably manageable standards; no separation of powers issues here, no risk of embarrassment abroad, or chaos at home; therefore case is justiciable on equal protection grounds.



1. “In Guaranty Clause cases and other ‘political question’ cases, it is the relationship between the judiciary and the coordinate branches of the Federal Government, and not the federal judiciary’s relationship to the states, which gives rise to the ‘political question.’”
IIc. Advisory Opinions


1. Federal Courts are not allowed to give advisory opinions.


2. Advisory opinions – opinions on the legality of executive of legislative action that do not involve an actual case

IId. Mootness – mootness doctrine requires that an actual controversy must be extant at all stages of review, not merely at the time the complaint is filed.  The mootness doctrine involves litigants who clearly had standing to sue at the outset of the litigation; the problems arise from changes in facts or the law after the claim was filed that allegedly deprived the litigants of the necessary stake in the outcome.  The court has treated mootness as an aspect of the cases and controversies requirement.  However, the court has relaxed the mootness barrier and found exceptions to it.


Exceptions to the mootness barrier:



1. There is a continuing harm to the plaintiff.



2. There is a likelihood of recurrence of past harm, either to the plaintiff personally or to the group he represents.


3. The probability that some of the cases in the future will evade judicial review.

IIe. Ripeness – seeks to prevent premature adjudication.  It involves situations where the dispute is insufficiently developed so that it is too remote or speculative to warrant judicial action.

B. Legislative Power

I. Federalism


1. Nature of Federalism – the national government, and governments of the states, co-exist.  Justice Stevens says this “vertical separation” of powers is the “genius of our system.”

2. The Federal government is one of limited and enumerated powers.  Therefore, whenever Congress acts, it must point to a source of authority to act.  There is no general federal police power.



1. Article 1 §8 contains a majority of the specific federal powers granted to Congress.


3. In contrast, the state governments have “inherent” powers, or a general “police power.”  An action by a state government is valid unless it violates a specific limitation of the Constitution.

4. McCulloch v. Maryland (1819) – Federal/state interaction, necessary and proper clause; reaffirmation of judicial review


1. Facts: Congress chartered the second Bank of the United States in 1816.  The Bank was designed to regulate the currency and help solve national economic problems.  However, it soon encountered substantial political opposition, mostly as the result of the Panic of 1818 and corruption within the various branches of the Bank.  As a result, a number of states enacted anti-Bank measures.


One of these anti-Bank measures, enacted by Maryland, was at the center of the dispute.  Maryland imposed a tax upon all banks operating in the state that were not chartered by the state.  The measure was intended to discriminate against the national Bank, and its Maryland branch.  The state then brought suit against the Bank and its cashier (McCulloch) to collect the tax.  The Supreme Court held the tax unconstitutional.

Issue/Holding: 1. Whether Congress had power to make national bank? YES



2. Whether state can interfere with national instrumentality? NO


2. Marshall majority opinion



1. Constitutionality of the Bank: Rejected arguments made by Maryland’s counsel in favor of a state-centered view of the Constitution; “the constitution is not the act of the state governments, but of the people of the states;” he noted that the people of the states had acted in their highest sovereign capacities to ratify the Constitution at their state conventions; a strong nationalist position




2. Grant need not be explicit: Is a power required to be made explicitly in the Constitution? NO.  A particular power could be implied from the explicit grant of other powers.  “It is a constitution we are expounding.”




1. Imply a structural argument – “the constitution does not profess to enumerate the means by which the powers if confers may be executed.”




2. Marshall relied on a broad interpretation of the necessary and proper clause as a justification for Congress’ right to create a bank or corporation even though no such power is specifically granted in the Constitution.  **(Most significant part of opinion) “The clause is placed among the powers of Congress, not among the limitations on those powers.  Its terms purport to enlarge, not diminish, the powers vested in the government.”





1. Rejected contention that “necessary” meant “absolutely necessary” or “indispensable.”





2. As long as the means is rationally related to a constitutionally specified end, the means is also constitutional (assuming it does not violate a specific prohibition).






1. “Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional.”


3. The first holding deals with the Supremacy Clause (Article 6 §2) and is a textual argument.  The second holding is a structural argument dealing with representation reinforcement, and is an inference from the structures and relationships created by the Constitution.




1. For instance, if Maryland taxes the bank, in effect it is taxing the other states as well, which it cannot do.




2. It is the Court’s job to police this ‘vertical boundary’ between the states and federal government.

5. U.S. Term Limits v. Thornton (1995)


1. Facts: The voters of Arkansas modified Arkansas State Constitution to limit the number of terms of office any of its congressional representatives may serve. (3 terms in the house, and 2 terms in the Senate)


2. Issue/Holding: Whether a state may add non-incumbency to the age, citizenship, and residence criteria for congressional eligibility set forth in Qualifications Clause (Art. 1 §2, Art 1 §3)? NO



1. *Key question: Do these clauses state the exclusive requirements for membership in Congress, or are they merely “minimum requirements” that states may supplement?



3. Majority: Stevens (w/ Ginsburg, Souter, Breyer): 




1. Congress can’t add additional qualifications: reaffirmed holding in Powell v. McCormack which established that Congress couldn’t add qualifications for membership in the House or Senate to those in Qualifications Clause




2. States can’t add qualifications either: States may not add qualifications anymore than Congress.  Stevens rejected Arkansas’ two part argument.





1. Not an “original power”: 10th amendment only lets states retain powers they already had before enactment of the Constitution.  The power to add qualifications was not an “original power” that states had before enactment, because there was no federal government at all.





2. Constitution intended as exclusive source of qualifications: Even if there had been such an original power, the Framers intended the Constitution be the sole source of qualifications for membership in Congress.  Enactment of the Constitution divested the states of whatever power to add qualifications they might have had.




3. Democratic principles: Nationalist view - Federal government directly responsible to the people, chosen directly by the people, NOT the states; “The Congress of the United States is not a confederation of nations in which separate sovereigns are represented by appointed delegates, but is instead a body composed of representatives of the people.  Members of Congress are chosen by separate constituencies, but they become, when elected, servants of the people of the United States;”


4. Kennedy concurrence – he agreed with the majority’s core reasoning: “There exists a federal right of citizenship, a relationship between the people of the Nation and their National Government, with which the States may not interfere.”



1. However, he will ‘police’ the boundaries between state and federal governments.



2. “Federalism was our Nation’s own discovery.  The Framers split the atom of sovereignty.”


5. Thomas dissent w/ Rehnquist, O’Connor, Scalia:  ‘state’s rights’ view




1. View on federalism is diametrically opposed to majority: “The ultimate source of the Constitution’s authority is the consent of the people of each individual state, not the consent of the undifferentiated people of the Nation as a whole.”




1. “Where the constitution is simply silent, it raises no bar to action by the state or the people.”
2. Commerce Power

1. Article 1 §8 gives Congress the power “to regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes.”



1. Congress’ power to regulate commerce among the states, is the most important.


2. Commerce Clause serves two distinct functions: (1) it acts as a source of congressional authority; and (2) it acts, implicitly, as a limitation on state legislative power.



1. Commerce 2-step: (1) Does Congress have authority to act? Steps are provided in Lopez, Morrison, Raich.  (2) Are there external restraints on Commerce Power, for example, 10th amendment.
2a. Congressional Authority


3. Gibbons v. Ogden (1824) – first major case to construe the Commerce Clause; principal interest is for its broad-sweeping view of congressional power under the clause.


1. Facts: Ogden acquired, by grant from the NY legislature, monopoly rights to operate steamboats between NY and NJ.  Gibbons began operating steamboats between NY and NJ, in violation of Ogden’s monopoly; Gibbons’ boats were licensed, however, under a federal statute.  Ogden obtained an injunction in a NY court ordering Gibbons to stop operating his boats in NY waters.



2. Holding: Court found injunction against Gibbons invalid, on the ground that it was based on a monopoly that conflicted with a federal statute, and thus violated Supremacy Clause.



3. Marshall broadly extended “commerce” to mean not only buying and selling, but all “commercial intercourse.”



1. Congressional power to regulate commerce included the ability to affect matters occurring within a state, so long as the activity had some commercial connection with another state.




2. No area of interstate commerce is reserved for state control.


4. [1887-1937].  The Supreme Court struck down two different types of congressional legislation premised upon the commerce power.  Approach was characterized as “dual federalism” meaning the court felt there were certain areas of economic life, which under the 10th amendment, were to be left to state regulation.
1. ECONOMIC REGULATORY LAWS



1. “Direct v. Indirect” effects (formalistic approach – not very far-reaching) – “Sugar Trust Case” U.S. v. E.C. Knight




1. Facts: Congress enacted the Sherman Antitrust Act in 1890 in an attempt to curb economic power that significantly reduced competition between businesses.  The American Sugar Refining Company gained control of the E.C. Knight Company which resulted in 98% monopoly of American sugar refining industry.  The Government sued the Knight company under the Sherman Antitrust Act to the prevent acquisition.





2. Holding: The Court affirmed the dismissal of the civil action under the Sherman Antitrust Act.





3. Reasoning: The challenged action related to the acquisition of refineries that manufactured goods.  “Manufacture” of goods only indirectly affects goods in commerce, therefore does not fall under commerce power.
2. “Substantial economic effects” - congressional regulation was found to fall within the Commerce power so long as the activities being regulated had a “substantial economic effect” upon interstate commerce - Shreveport Rate Case




1. Facts: The Interstate Commerce Commission, after setting rates for transport of goods between Shreveport, LA and various points in Texas, sought to prevent railroads from setting rates for hauls totally within Texas which were less per mile than Texas-to-Shreveport rates.  The ICC’s theory was that Shreveport competed with certain Texas cities for shipment from other parts of Texas, and that the lower Texas intrastate rates were unfairly discriminating against Texas-to-Shreveport interstate traffic.





2. Holding: Court upheld ICC’s right to regulate intrastate charges of interstate carriers.





3. Reasoning: Commerce power necessarily includes the right to regulate “all matters having such a close and substantial relation to interstate traffic that control is essential or appropriate to the security of that traffic.”
3. “Current of commerce” theory (developed by Justice Holmes) - an activity could be regulated because it was viewed as being “in” commerce or as being part of the “current” of commerce – Swift & Co. v. U.S.




1. Facts: Price fixing by meat dealers.  Cattle were sent for sale from a place in one state, with the expectation that they would end their transit in another state.  





2. Holding: Court sustained an injunction against the price fixing.  





3. Reasoning: (Holmes) – “When cattle are sent for sale from a place in one state, with the expectation they will end their transit, after purchase in another, and when this is a typical, constantly recurring course, the current thus existing in a “current of commerce” among the states, the purchase of cattle is a part and incident of such commerce.

2. “Police power” regulations – those directed at “moral” or “general welfare” issues


1. Congress prohibited interstate transport of certain items or persons.  The Court looked more favorably on the commerce-prohibiting technique as a means to assert national police power, than direct regulation of intrastate affairs.

2. “The Lottery Case” (Champion v. Ames)


Facts: Congress passed the Federal Lottery Act prohibiting the interstate shipment of lottery tickets.  A man was indicted for shipping a box of lottery tickets from Texas to California.



Holding: The Court upheld the Federal Lottery Act.



Reasoning: Lotteries were clearly an ‘evil’ and it was desirable for Congress to regulate interstate shipment of lotteries.  Since Congress was only regulating interstate shipment of these articles, it could not be said to be interfering with intrastate matters reserved for state control.


Impact: The Lottery Case helped sustain a wide variety of early 20th century laws excluding from interstate commerce objects or persons claimed to be harmful.

3. Regulation of intrastate affairs: When it became apparent that the Court liked the commerce-prohibiting technique, Congress began to regulate intrastate activities as a means of enforcing bans on interstate transport. Hipolite Egg Co. v. U.S.


Facts: Congress passed the Pure Food and Drug Act of 1906.  Acting under the Act, federal officials seized a shipment of adulterated eggs after they had arrived in the state of their destination because the label failed to disclose that they contained a “deleterious” ingredient.  The action was challenged on the ground that the shipment had “passed out of interstate commerce before the seizure of the eggs.”


Holding: Court unanimously rejected the challenge.


Reasoning: “Articles cannot escape the consequences of their illegal transportation by being mixed with other property at their place of destination.  This completes the purpose, which is not to merely prevent the physical movement of adulterated articles, but the use of them.”


4. Hoke v. United States (1913) – Court upheld the Mann Act, prohibiting transportation of women in interstate commerce for immoral purposes.

5. However, the Court was more hostile to Congress’ interference with the employer-employee relationship.  At the time, congressional legislation was more pro-labor, and Justices saw that as unwarranted interference with free-market system. “Child Labor Case” (Hammer v. Dagenhart) 



Facts: A congressional act of 1916 excluded the products of child labor from interstate commerce.  Law barred transportation in interstate commerce of goods produced in factories employing children under age 14, or employing those between ages 14 and 16 for more than 8 hours a day or 6 days a week or at night.  The father of two children employed in a cotton mill in North Carolina obtained an injunction barring enforcement of the law.



Holding: The Court (5-4) struck down the act.



Reasoning: The majority held that products of child labor were not evil (as opposed to lottery tickets), instead child labor was the evil, and was not directly related to interstate commerce.  Majority further reasoned that this was a power reserved to the states.



Holmes’ dissent – he argued that so long as the congressional regulation falls within a power specifically given to Congress (commerce power), the fact that it has a collateral effect upon local activities otherwise left to state control does not render the statute unconstitutional.




1. 10th Amendment of no force – implicitly rejected the 10th amendment as source of limitations on federal authority - so long as congressional action technically comes within a constitutionally-enumerated power, it is valid no matter how substantially it impairs the states’ ability to regulate what would otherwise be local affairs.  This highly restrictive view of the 10th amendment became the majority view beginning in 1937, and has endured to the present.

6. Court barriers to the New Deal – When Congress and President Roosevelt began implementing the New Deal in 1933, the Supreme Court’s view of congressional power under the Commerce Clause was not well known or understood.



1. The Schechter Poultry (“Sick Chicken”) case – first blow to New Deal legislation: 


Facts: The National Industrial Recovery Act (NIRA) authorized the President to adopt “codes of fair competition” for various trades and industries; the codes regulated items such as minimum wages and prices, maximum hours, collective bargaining, etc.  Schechter Poultry Corp. was convicted on charges of violating the wage and hour provisions of the NY Fair Competition Code.  Although vast majority of poultry sold in NY came from other states, Schechter itself bought within New York City, and resold its stock exclusively to local dealers.


Holding: Supreme Court held the NIRA unconstitutional as applied to Schechter.



Reasoning: (1) Schechter’s activities were not within the “current” of “stream” of commerce, because interstate activities ended when the shipments reached Schechter’s NY city slaughter-houses (unlike cattle in Swift case, which were ultimately reshipped out of state after slaughter, (2) nor was the “affecting commerce” rationale applicable; what was required was a direct, not indirect, effect on commerce.


2. The Carter Coal Case – much more significant blow to New Deal legislation than Schechter


Facts: Bituminous Coal Conservation Act of 1935 set maximum hours and minimum wages for workers in coal mines.



Holding: The Court held act unconstitutional.



Reasoning: Court returned to the distinction between “production” and “commerce” from Knight.  Production, which was regulated here, was a “purely local activity” even though materials produced would ultimately be sold in interstate commerce.  Further, the Court said issue was link between employer-employee relationship and interstate commerce, which had no sufficiently direct effect on IC.



Cardozo dissent – thought the price rules were valid, b/c intrastate coal sales had such a direct impact on those for interstate sales.


7. The Court-packing plan: Roosevelt sought congressional authority to appoint an additional federal judge for each judge over 70 years old and who had served at least 10 years.  Provided for a maximum of 15 judges on Supreme Court; not by coincidence 6 judges were over 70 at the time.

Who would fall under court-packing plan today? – Stevens, Scalia, Kennedy, Ginsburg, Breyer, Souter.


However, the Court materially “reformed” itself with a new majority.  “Switch in time that saved the nine.” – discussed later.

5. [1937-1995].


1. The Court has expanded the reach of the Commerce power by recognizing three theories upon which commerce-based regulation can be premised: (1) expanded “substantial economic effect” theory; (2) a “cumulative effect” theory; (3) an expanded “commerce-prohibiting” protective technique.



2. Expanded “substantial economic effect”




1. NLRB v. Jones & Laughlin Steel Corp. (1937) – substantially loosened the nexus requirement between the intrastate activity being regulated and interstate commerce.




Facts: National Labor Relations Act (NLRB) prevented employers from engaging in “unfair labor practices” by discriminatory firing of employees for union activity.  Jones & Laughlin (a large integrated steel producer) tested the constitutionality of the Act.




Holding/Reasoning: The Court held the Act constitutional, and said it lay within the commerce power.  Because of a multi-state network of operations, the Court concluded that a labor stoppage of Pennsylvania intrastate manufacturing operations would have a substantial effect on interstate commerce.  Therefore, labor relations at the Pennsylvania plants could constitutionally be controlled by Congress.  




The Court also implied, though not explicitly stated, that the 10th amendment would no longer act as an independent limitation of the commerce power. 




Impact: Abandoned the “current of commerce” rationale, which now makes it irrelevant whether the activity being regulated occurs before, during, or after the interstate movement, so long as the regulated activity has a “substantial economic effect.”  ** “Substantial” was unclear for awhile, but later clarified in Lopez.**



3. The “cumulative effect” theory - second major expansion of commerce power.  This says that Congress may regulate not only acts which taken alone would have a substantial economic effect on IC, but also an entire class of acts, if the class has a substantial economic effect (even though one act within it might have virtually no interstate impact at all).




1. Wickard v. Filburn (1942) – probably the furthest the Court has ever gone in sustaining Commerce-clause powers in the economic area.




Facts: The Agricultural Adjustment Act of 1938 permitted the Secretary of Agriculture (Wickard) to set quotas for the raising of wheat on every farm in the country.  This included quotas on wheat which could be consumed on the very farm where it was raised.  There was a penalty for an excess produced.  Filburn was a wheat farmer in Ohio who challenged the government’s right to set a quota on the wheat that he raised and consumed on his own farm, on grounds that this is purely local activity and beyond scope of federal control.




Holding: Court unanimously upheld the Act, even as applied to home-consumed wheat.




Reasoning: (1) consumption of home-grown wheat is a large and variable factor in economics of wheat market.  The more wheat consumed on the farm where it is grown, the less wheat that is bought in commerce, whether interstate or not. (2) Plaintiff’s effect by himself may be nothing, but “taken together with that of many others similarly situated, may have a large economic effect.  Home grown wheat competes with wheat in the marketplace.  **Wickard is still good law – the Court uses this later in Gonzalez v. Raich **



4. The commerce-prohibiting technique (police power regulations): Remember previous line of cases concerning “police power” and “general welfare” regulations.  This substantially broadened after 1937.



1. U.S. v. Darby (1941) – flatly overruled Hammer v. Dagenhart “Child Labor case”




Facts: The Fair Labor Standards Act of 1938 set minimum wages and maximum hours for employees engaged in production of goods for interstate commerce.




Holding: The Court upheld ban on interstate shipments, and rejected the argument that manufacturing conditions are left for exclusive state control. Also, upheld portion of the Act making it a crime to employ workers engaged in IC in violation of wage/hour provisions.




Reasoning: 





1. The power of Congress over interstate commerce is neither enlarged nor diminished by the exercise or non-exercise of state power.  Thus, the 10th amendment will no longer act as an independent limitation on congressional authority over interstate commerce.  





2.  Also, the motive of Congress is irrelevant.





3. Reasonable means to achieve end: Congress “may choose the means reasonably adapted to the attainment of the permitted end.”  ****Often referred to as “super-bootstrap suggestion” meaning Congress may attack any problem (even of overwhelming local concern) by prohibiting all interstate activity associated in any way with it; then, the local activity itself may be prohibited as a means of implementing the ban on interstate transactions.


5. Civil Rights legislation




1. Heart of Atlanta Motel v. U.S. (1964) – The plaintiff was a motel in downtown Atlanta, which refused to rent rooms to blacks.  The motel was near two interstate highways, derived 75% of occupancy from out-of-state guests, and solicited business in national media.  



2. The Court held that the motel could constitutionally be reach by the Civil Rights Act under the Commerce Clause taking note of Congress’ findings that racial discrimination discouraged travel on large portion of black community, and could be regulated therefore in the aggregate.  This was principally moral and social reason, rather than economic.




2. Katzenbach v. McClung (1964) – Case involved Alabama restaurant called Ollie’s Barbecue that catered to family and white-collar trade, and had a “take out” service for blacks.  The restaurant was relatively far away from any interstate highway, and there was no evidence that large part of business was in serving out-of-state travelers.  However, 46% of the food purchased by the restaurant during the previous year was bought from a supplier who had bought it from out of state.  



4. The Court held that the Act was constitutional as applied to the restaurant.  The Court reasoned, same as in Heart of Atlanta, that lack of accommodations for blacks discouraged blacks from interstate travel.  The Court also used the Filburn rationale, that this conduct in the aggregate had an effect on interstate commerce.  The Court did not seem to care that there were no congressional findings about the impact of restaurant discrimination on commerce, instead deferred to rational basis of legislature for choosing this scheme.



5. Katzenbach may be suspect today after Lopez and Morrison.


1. [1995-2008]. The modern trend. Some limits still exist (U.S. v. Lopez): landmark 1995 decision, which Court for the first time in 60 years invalidated a federal statute on grounds that it was beyond Congress’ Commerce power.



Facts: Gun-Free School Zone Act of 1990 made it a federal crime “for any individual knowingly to possess a firearm at a place that the individual knows, or has reasonable cause to believe, is a school zone.”  Lopez, a 12th grade student, was convicted for knowingly possessing a concealed handgun and bullets at his San Antonio high school.




Majority (REHNQUIST): Court held that the Act exceeded authority of Congress under the commerce power, and the statute was struck down.



Reasoning: 




1. First, there was little connection to interstate commerce, no findings that the activity being regulated (possession of guns in school zones) affected interstate commerce.





2. The statute didn’t include a “jurisdictional nexus;” Instead of banning guns that had moved in or affected interstate commerce, Congress banned possession of guns even if it hadn’t traveled in, or even affected, interstate commerce. 





3. Not a regulation of use of channels of commerce, also not an instrumentality or thing used to carry out commerce.  Therefore, must be activity substantially affecting interstate commerce.  Majority resolved a prior uncertainty, by holding that the activity can’t just “affect” but must “substantially affect” interstate commerce.




4. Requisite effect not present: majority concluded that possession of guns in schools had not demonstrated to “substantially affect” commerce.






1. Not commercial – distinguished Wickard from the activity at issue here, saying Wickard involved economic activity in way which this does not.  Also, the regulation here was not part of a “larger regulation of economic activity” unlike Wickard.






2. Government argued that gun possession does have substantial effect on commerce (possession=violent crime, violent crime affects national economy in several ways (1) costs of crime insured=interstate nature of insurance market (2) violent crime reduces individuals willingness to travel (3) violent crime reduces schools’ ability to educate students=less economic productivity).






However, this argument was rejected because it proved too much.  In other words, this would lead Congress to regulate family law including marriage, divorce, and child custody which is traditionally state function.  This would lead to “parade of horribles.”





5. Concurrences: KENNEDY, O’CONNOR – less eager than Rehnquist to cut back the Court’s prior Commerce clause interpretations.  Wants to leave untouched Congress’ full power to regulate truly commercial transactions, even if a very local one (says the national market has changed).  Also, stresses those activities traditionally left to the states (education). THOMAS – wants to read as originally understood when written.





6. Dissents: BREYER (main one) – Court should only look to “whether Congress could have had a rational basis for finding a significant connection between gun-related school violence and interstate commerce.”  By this reasoning, he easily accepted the government’s argument and their fact findings.  Also, didn’t like the distinction between “commercial” and “non-commercial” activity.  Thought this was a well settled area, and court was “unwise” deviate (stare decisis).


2. Violence against women (Morrison) – important 2000 case suggests that Lopez will be a major obstacle when Congress relies on Commerce power to regulate conduct that is essentially non-commercial.




Facts: Congress passed the Violence Against Women Act of 1994, because they were concerned that states’ judicial systems were not taking gender-motivated violence against women seriously enough.  A female student at Virginia Tech who said she had been raped by two football players sued them under the Act.  They argued the Act was beyond Congress’ powers, including commerce power.




Majority (REHNQUIST): same 5-4 split as Lopez – Court agreed with defendants that the Act was beyond Congress’ Commerce power.



Reasoning:





1. The activity being regulated was essentially “non-economic.”





2. Congress’ findings were not enough.  Unlike Lopez, there were detailed findings by Congress detailing the effect of the conduct being regulated on interstate commerce.  However, Rehnquist gave no deference to the findings, because they made far to attenuated a causal chain (would give Congress power to regulate any crime).  Also, distinguished between truly national and truly local activities.




3. Dissents: SOUTER, BREYER – criticized the majority’s rejection of Congress’ findings.  They also criticized majority’s view that non-commercial activities even taken as aggregate effects cannot suffice.



3. Regulation of non-commercial activity as part of broad regulation of commercial activity (Gonzales v. Raich) – important 2005 decision, which stated that even after Lopez and Morrison, when Congress is engaged in a broad regulation of a commercial activity, it may regulate purely non-commercial and intrastate instances of that activity, if it reasonably believes that failure to regulate these instances would jeopardize the success of the overall regulatory scheme.




Facts: In the Controlled Substances Act (CSA), Congress had since the 1970s classified marijuana as a Schedule I drug (high potential for abuse and lack of accepted medical use).  California, by a voter-approved Proposition, established an exception from criminal prosecution for physicians who recommended marijuana for medical purposes, as well as for patients and primary caregivers who possessed or cultivated marijuana for medicinal purposes with recommendation or approval of physician.  Two plaintiffs who brought suit were California residents who suffered from very serious medical ailments that they sought to treat with marijuana.  One of them grew here own marijuana, which was confiscated by DEA agents.  The plaintiffs sued for an injunction barring the enforcement of the CSA against them, saying Congress did not have power under the Commerce Clause to regulate interstate, noncommercial cultivation and possession of marijuana for personal medical purposes.  The Ninth Circuit agreed with the plaintiffs, based on Lopez and Morrison.



Majority (STEVENS): Court reversed the ninth circuit 6-3, concluding that Congress’ commerce power gives it the right to regulate even the purely intrastate and noncommercial cultivation of marijuana.




Reasoning:





1. Reliance on Wickard – Stevens asserted that Wickard establishes that Congress can regulate purely intrastate activity that is not itself ‘commercial,’ in that it is not produced for sale, it if concludes that failure to regulate that class of activity would undercut the regulation of the interstate market in that commodity.




2. Application to facts: “Like the farmer in Wickard, plaintiffs are cultivating, for home consumption, a fungible commodity for which there is an established, albeit illegal, interstate market.” Also, “when viewed in the aggregate, leaving home-consumed wheat outside the regulatory scheme would have a substantial influence on price and market conditions.” So here, Congress had a “rational basis for concluding that leaving home-consumed marijuana outside federal control would similarly affect price and market conditions.”




3. Lopez and Morrison distinguished: Said the Court asserted that particular statute fell outside Congress’ commerce power in its entirety in Lopez and Morrison.  In contrast, Congress’ regulation of marijuana grown for home use was one of many “essential parts of a larger regulation of economic activity.”




4. “Economic activity” – Activities regulated by the CSA, unlike those in Lopez (gun possession in school zone) and Morrison (violence against women), were “quintessentially economic.”




5. SCALIA Concurrence: relied on necessary and proper clause; he believed that Congress could regulate even noneconomic local activity that did not “substantially affect” interstate commerce, if “that regulation is a necessary part of a more general regulation of interstate commerce.”




6. O’CONNOR dissent: She objected to the view that “allows Congress to regulate intrastate activity without check, so long as there is some implication by legislative design that regulating intrastate activity is essential…to the interstate regulatory scheme.”  Says this reduces Lopez to “nothing more than a drafting guide: should have treated gun possession and homegrown marijuana as separate class of activity that had not been shown to have impact on national illicit drug market.

	
	Lopez (5-4)
	Morrison (5-4 same as Lopez)
	Raich (6-3)

	Rehnquist
	Author – 3 part test, substantially affects IC (enumerated power), no findings
	They did findings, but not economic effects, too attenuated
	Joins dissent

	Thomas
	Original understanding of Constitution, “court took a wrong turn after New Deal”
	Original understanding
	Dissent - Reaches intrastate – prohibited by enumerated power, original understanding

	O’Connor
	Concurs w/ Kennedy
	w/ Rehnquist
	Dissent – states are labs w/ experiments

	Scalia
	5th vote
	w/ Rehnquist
	w/ Stevens, but surprise vote, uses ‘necessary and proper’ (McCulloch)

	Kennedy
	Concurs – federalism; court polices the balance; also the national market is different from old times.
	w/ Rehnquist
	w/ Stevens

	Breyer
	“significant effect” rational basis
	Dissent
	w/ Stevens

	Souter
	Should presume that congress acted rationally
	Mountains of data – states inadequate to handle the problem
	w/ Stevens

	Ginsburg
	Dissenter
	Dissent
	w/ Stevens

	Stevens
	It’s not 1789
	dissent
	Author – uses aggregate test from Wickard




4. Significance of Lopez, Morrison, Raich



1. Effect must be “significant” as opposed to incidental on commerce.




2. Commercial and economic transactions – court will probably allow Congress to regulate, even if it’s completely intrastate, as long as it’s part of a calss that in the aggregate, substantially affects commerce.





1. Noncommercial – court will not regard aggregate impact as sufficient unless (1) causal link is very short, (2) item being regulated crosses state lines or enters stream of commerce.




3. Findings by Congress – may make a little difference, but probably not much.




4. Jurisdictional hooks – where Congress drafts a statute in a way requiring a “jurisdictional hook” between particular activity and commerce, act is likely to be found within Commerce power.



5. ***RULE – Congress may regulate activities under its commerce power including:




(1) “channels” of interstate commerce, even though activity in question is intrastate; includes highways, waterways, and air traffic.




(2) “instrumentalities” of interstate commerce, or things used in carrying out commerce, even if made and used exclusively within a single state;




(3) articles moving in interstate commerce;




(4) “substantially affecting” commerce – biggest category.





1. requirement of “substantial” effect has real bite.





1. commercial activity – doesn’t matter is the instance of the activity directly affects interstate commerce, as long as instance is part of general class of activities that collectively substantially affect interstate commerce.






2. non-commercial activity – have to be a pretty obvious connection between the activity and interstate commerce.





2. little deference to Congress – the court won’t give much deference to the fact that Congress believed the activity has requisite “substantial effect” on IC.





3. traditional domain of states – court will be suspicious of Congress in areas such as education, family law, and general criminal law.






1. unless, there is showing that a national solution is badly needed.
2b. Federalism-based limits



1. State autonomy and the 10th amendment.  The 10th amendment places relatively few practical limitations on the exercise of federal power under the Commerce Clause.


2. National League of Cities v. Usery (1976) – gave the 10th amendment practical significance.  



Facts: Amendments to the Fair Labor Standards Act (FLSA) extended minimum wage and maximum hour provisions to employees of state and local governments.



Holding: The Court (5-4) held that the 10th amendment barred Congress from making federal minimum wage and overtime rules applicable to state and municipal employees.



Reasoning: The Court did admit that the min-wage/overtime rules, as applied to state employees, clearly affected commerce.  These regulations could unquestionably be applied to private employers.



But when applied to states, it violated the independent requirement imposed by 10th amendment in two ways. (1) cost – compliance would cost states and municipal subdivisions substantial sums; (2) removal of discretion – stripped states of their discretion to decide how to allocate a fixed pool of funds for salaries.  If these rules were allowed to stand, “there would be little left of the States.”


3. Overruling of National League of Cities – Garcia v. San Antonio Metropolitan Transit Authority (1985) – In the 8 year period following National League, the Court had a hard time distinguishing between “traditional governmental functions” and those that are not.  Also, the National League approach led to judicial subjectivity by “inviting an unelected federal judiciary to make decisions about which state policies it favors and which ones it dislikes.”



**Facts: Fair Labor Standards Act (same statute at issue as National League) imposed min-wage and overtime provisions to employees of municipally owned and operated mass transit system. 




Holding: National League approach is “unsound in principle and unworkable in practice, and we reject a rule of state immunity that turns o n whether a particular government function is ‘integral’ or ‘traditional,’ therefore overruled. 5-4 vote.




Reasoning: State sovereign interests are protected by “procedural safeguards inherent in the structure of the federal system,” not by “judicially created limitations on federal power.”




Dissent (Powell): National League did provide workable standard.  He especially did not like federal political officials as the sole judges of the limits of their own power; said this was inconsistent with rule of Marbury for federal judiciary to “say what the law is” with respect to constitutionality of congressional actions.



***Significance of Garcia – Once Congress, acting with Commerce power, regulates the states, if the regulation would be valid if applied to a private party, it is also valid as to the state.  This was a very broad scope, and several post-Garcia cases have cut it back.



4. “Commandeering” state governments – one aspect of state sovereignty is a state’s ability to make and apply law, through legislative, judicial, and administrative functions.  The Court has held that the federal government may not compel a state to enact or enforce a particular law or type of law.  New York v. United States (1992)



Facts: Congress enacted the Low-Level Radioactive Waste Policy Amendments Act of 1985.  The Act attempted to force each state to make its own arrangements for disposing of the low-level radioactive waste generated in that state.  Any state that did not arrange for disposal of its waste would be required to “take title” to the waste, and would be liable for damages in connection with disposal of the waste.  New York faced fierce opposition from local residents of communities where they tried to put disposal sites, so NY sued saying the “take title” provision violated 10th amendment, by forcing the state to regulate in a particular area.




Holding: “Take title” provision violated the 10th amendment: Congress may not simply “commandeer the legislative process of the States by directly compelling them to enact or enforce a federal regulatory program.



Reasoning: NY was put to the choice of two unconstitutionally coercive regulatory techniques” either regulate on its own by disposing waste inside the state, or take liability from waste generators for damages.  Both methods alone are unconstitutional, therefore, Congress can’t make the state choose between the two.




Dissent (White): This was a request by the states to address the waste-disposal problem.  National government should be able to “referee” among the states to prohibit one from bullying another.  ***There are alternative methods that Congress could use: (1) spending power (see how this ties in later) (2) directly regulate – commerce power would allow Congress to say “no state may ship waste outside its own border.”



5. “Commandeering” of executive branch officials – Congress may not compel a state or local government’s executive branch to perform functions, even if functions are fairly ministerial and easy to perform, and even if only temporary. Printz v. U.S. (1997)



Facts: Congress enacted the “Brady Bill” in 1993 to control flow of guns.  As a temporary 5 year measure, the law ordered local law enforcement officials to conduct background checks on gun purchasers until national system was put in.  A county sheriff, Printz, in Montana objected to background check requirement and sued.  He argued that under New York v. U.S., Congress could not force him to conduct background checks on federal government’s behalf.  Court agreed 5-4.



Majority (SCALIA): He rejected the dissent’s distinction between compelling a state to make policy (as in New York), and compelling state executive branch officials to perform ministerial tasks (such as background checks).  “It is an essential attribute of the States’ retained sovereignty that they remain independent and autonomous within their proper sphere of authority.”



Dissent (STEVENS): Pointed out that federal commerce power gave Congress authority to regulate handguns, and that necessary and proper clause gave Congress right to require local officers to help.  (Especially since Congress could have required private citizens to help with such ID). “The 10th amendment provides no support for a rule that immunizes local officials from obligations that might be imposed on ordinary citizens.”  Alternative method – use spending power.



6. **RULE – taken together New York v. U.S. and Printz mean that Congress may not (1) force a state to legislate or regulate in a certain way; or (2) require state executive branch people to perform even ministerial functions.



7. ***See how this work with Garcia – While Garcia applies to generally applicable federal lawmaking which is acceptable (state is not exempt from regulation along with other private entities), the federal government cannot force a state or local government to enact legislation or regulation, or force state or local officials to perform certain government functions.



8. State sovereign immunity and the 11th amendment – “The judicial power of the United States shall not be construed to extend to any suit commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign States.”


9. Origins of 11th amendment: It was a response to uproar created by Chisholm v. Georgia (1793), in which a South Carolina creditor brought suit against Georgia for payment for goods purchased by Georgia during Revolution.




1. Hans v. Louisiana - court held that 11th amendment applied to cases within federal diversity jurisdiction and within federal question jurisdiction of federal courts




2. Ex parte Young - court held that federal court could issue an injunction against state officials who tried to enforce unconstitutional state laws, on ground that defendant was not the state, but instead was the official acting beyond constitutional authority




3. Edelman v. Jordan - court ruled that 11th amendment permitted lawsuits for prospective injunctive relief against state officers, but not lawsuits for retrospective relief via judgment for damages




4. Fitzpatrick v. Bitzer - court held that Congress could abrogate state’s 11th amendment immunity and allow states to be sued directly for retrospective damages pursuant to 14th amendment §5.  *tie in with EP and SDP cases*  Fitzpatrick left open the question whether Congress could abrogate state sovereign immunity when it exercised Art. 1 §8 powers?




5. Pennsylvania v. Union Gas Co. - divided court upheld constitutionality of federal environmental law that permitted suits for monetary damages against states in federal court. (under commerce clause)


10. Rehnquist Court’s revival of state sovereign immunity



1. Seminole Tribe of Florida v. Florida (1996)




Facts: Arose under Indian Gaming Regulatory Act passed under Indian Commerce Clause.  The Act provided that the Indian tribe may conduct certain gaming activities in conformance with a valid compact between tribe and state.  The Act:

· imposed upon states a duty to negotiate in good faith with the tribe in formation of compact

· authorized the tribe to sue the state in federal court to compel performance of that duty





Holding: Act unconstitutional; Congress, when acting under Art. 1 §8 powers, may not abrogate a state’s sovereign immunity without the state’s consent.





Majority: (REHNQUIST) - overruled Penn v. Union, upheld and distinguished Fitzpatrick v. Bitzer





1. Reconfirmed background principle of state sovereign immunity in 11th amendment; “not so ephemeral as to dissipate when the subject of the suit is an area, like the regulation of Indian commerce, that is under the exclusive control of the Federal Government.”





2. The 11th amendment restricts judicial power under Art. 3, and Art. 1 cannot be used to circumvent constitutional limitations placed on federal jurisdiction.




Dissent: STEVENS - said majority’s opinion prevents Congress from providing a federal forum for a broad range of actions against states (copyright and patent law, bankruptcy, environmental, national economy regulation)





Dissent: SOUTER, GINSBURG, BREYER - Judicial intervention unwarranted b/c the requirement that Congress make a plain statement of its intent to abrogate state sovereign immunity is “an adequate check on congressional overreaching.”



2. Alden v. Maine (1999)




Facts: Suit filed in Maine state court by state probation officers seeking damages for the state’s failure to pay them overtime compensation required by federal Fair Labor Standards Act.




Holding: The state sovereign immunity bar from lawsuits announced in Seminole Tribe also applies to state court.





Majority: KENNEDY






1. A limitation on congressional power is not derived from 11th amendment, but instead it is found in “Constitution’s structure and its history” – compared to English law.





2. Further, “federalism requires that Congress treat States in manner consistent with their status as residuary sovereigns and joint participants in governance of the Nation.” Otherwise, it is Commandeering!! 






3. However, he did insist that federal laws (such as FLSA) remained binding on states, even if not enforceable through lawsuits






4. Noted alternative routes by which federal law may be enforced on states

· suits brought by federal government itself

· Fitz. v. Bitzer – state sovereign immunity does not bar suits brought under federal statues authorized by §5 of 14th amendment

· Ex parte Young – state sovereign immunity does not bar “certain actions against state officers for injunctive or declaratory relief.”





Dissent: SOUTER, STEVENS, GINSBURG, BREYER






1. All 4 had dissented in Seminole Tribe






2. Said American colonies did not enjoy sovereign immunity under English law, and not state declared that sovereign immunity.





3. Says this has already been decided in Garcia (involving state employees).





4. “dignity” not a quality easily translated



3. Federal Maritime Commission v. South Carolina State Ports Authority (2002)




Facts: Involved a cruise ship company’s complaint against a South Carolina port authority alleging that the state authority violated the federal Shipping Act by disallowing berths in state’s ports for gambling vessels; heard before Federal Maritime Commission.





Holding: Court extended state sovereign immunity from judicial proceedings to adjudications within federal administrative agencies.  Therefore, could not be heard by FMC.





Majority: THOMAS - “Dual sovereignty is a defining feature of our Nation’s constitutional blueprint.  States, upon ratification of the Constitution, did not consent to become mere appendages of the Federal Government.”





1. Rested upon structural principles extending beyond the 11th amendment





2. Adjudication of a private complaint offended sovereign immunity





3. Compared Administrative Law judge to Art. 3 judge, and FMC proceedings to civil litigation





Dissent: BREYER, STEVENS, SOUTER, GINSBURG






1. FMC falls under ‘independent’ federal agency, which constitutionally speaking, falls under Executive Branch






2. Therefore, agency is engaging in Art. 2, Executive Branch activity




4. Central Virginia Community College v. Katz (2006)




Issue/Holding: Does the limitation announced in Seminole Tribe on Congress’s power to abrogate state sovereign immunity extend to all congressional powers under Art. 1 §8? NO





Majority: STEVENS, SOUTER, GINSBURG, BREYER, O’CONNOR (swing vote)






1. Bankruptcy Clause was adopted to “to give Congress power to redress the rampant injustice resulting from States’ refusal to respect one another’s debtor discharge orders.”





2. Said that in ratifying the Bankruptcy Clause, “states acquiesced in a subordination of whatever sovereign immunity they might otherwise have asserted.”





3. Therefore, by ratifying states knew what they were giving up and “consented”




Dissent: THOMAS, ROBERTS, SCALIA, KENNEDY






1. Bankruptcy Clause merely established federal power to legislate this area, and DID NOT “manifest an additional intention to waive the States’ sovereign immunity against suit.”





2. Pretty much saying it is what it says, original understanding.


5. ***Tie in Garcia, Seminole Tribe, and Alden – taken together, Garcia gives state employees federal rights, but Seminole Tribe and Alden block individual employees from any state court or federal court remedy for violation of that right.

3. Tax, Spending and War Powers


1. Taxing Power.  Article 1 §8: “Congress shall have power to lay and collect taxes, duties, imposts, and excises.”  This is an independent source of federal authority, in other words, Congress may tax activities or property that it might not be authorized to regulate directly under any other enumerated power.


2. Special Rules on Taxes:



1. Uniform indirect taxes (applies to an activity that is taxed, as opposed to property) – taxes may not discriminate among the states, but it does not matter that specific individuals are not taxed uniformly.



2. Apportionment of direct taxes (“direct” means taxes on “real property”) – taxes can be arranged so that revenue produced from them is in proportion to a state’s share of the national population.



3. No duty can be imposed on exports. Art 1 §9


3. Regulatory effect: Any tax will have an incidental regulatory effect.  If the regulatory impact could be achieved directly by use of another enumerated power, the regulatory effect won’t matter.  However, if the regulatory could not have been achieved directly (e.g., subject matter is so local that it could not be reach under Commerce Clause, and no other power applies), then tax may be struck down as invalid disguised regulation.


1. Modern rules: (1) a tax producing substantial revenue will probably be sustained, and Court won’t look into Congress’ motive in enacting it; (2) regulatory provisions that accompany the tax are valid if they bear reasonable relation to tax’s enforcement; (3) a tax which regulate directly through rate structure is valid (e.g., ¼ cent per pound on white margarine vs. 10 cents per pound on yellow margarine)




1. Possibly invalid tax: A tax enacted together with specified conditions, and written so tax does not apply at all unless the taxpayer violated the conditions, is probably invalid.

4. Child Labor Tax Case (Bailey v. Drexel Furniture Co.) (1922)


Facts: Congress enacted the Child Labor Tax Law of 1919 which imposed a federal excise tax of 10% of annual net profits on every employer of child labor in the covered businesses.  Company brought refund suit after paying $6000 in taxes.



Issue/Holding: Does the law impose a tax with only that incidental restraint and regulation which a tax must inevitably impose? Or does it regulate by the use of the so-called tax as a penalty?



Child Labor Tax Law was unconstitutional as an improper attempt by Congress to penalize employers using child labor. The Court indicated that the tax imposed by the statute was actually a penalty in disguise.



Majority: TAFT




1. He reasoned that the law prescribed a set course of business, and if they deviated from this course, they were penalized.  This would allow Congress to take over control of any one of the great number of public interests reserved to the states by enacting a detailed measure of complete regulation of the subject and enforcing it with a so-called tax upon departures from it - this would wipe out sovereignty of the States.



2. Tax vs. penalty




Tax – occasionally imposed on subjects with a primary motive of obtaining revenue with incidental motive of discouraging them by making continuance onerous




**The tax becomes a penalty with characteristics of regulation and punishment.

2. Spending Power: Article 1 §8 gives Congress the power “to lay and collect taxes…to pay debts and provide for the common defense and general welfare of the United States.”  The power to spend is linked to the power to tax.

3. Not limited to enumerated powers: spending (and taxing) powers are themselves enumerated powers, so Congress may spend (or tax) to achieve the general welfare, even though no other enumerated power is being furthered.



1. United States v. Butler (1936)



Facts: The Agricultural Adjustment Act of 1933 was a New Deal measure that tried to stabilize farm prices by controlling agricultural production.  The Act authorized the Secretary of Agriculture to make contracts w/ farmers to reduce their productive acreage in exchange for benefit payments.  The payments to the farmers came from a fund generated by a “processing tax” paid by the processor of the commodity (Hoosac Mills Corporation).



Issue/Holding: Was this tax an integral part of program that unconstitutionally tried to control ag production, which should be controlled by States?





YES, the Court held the Act was not valid exercise of power to spend under Art. 1 § 8.



Majority: ROBERTS





1. Established that powers to spend and tax stand separate and distinct from other powers enumerated in Art. 1 §8 (Hamilton view); so by this standard the AAA was OK




2. HOWEVER, Congress does not have independent power to “provide for general welfare” apart from taxing and spending powers, so Congress may not regulate in an area on the ground that it is thereby “providing for general welfare.”; only taxing and spending may be done for general welfare.




1. State’s rights infringed; Congress had no right to regulate areas of local control.





2. Could not coercively purchase compliance with a regulatory scheme.





3. ***This was distinguished from a conditional appropriation of money, which would be valid under the court’s view.  It was impermissible that the farmer contractually binds himself to obey; can’t use contracts in this way. (***this distinction was later abandoned in Steward Machine Co. v. Davis).



Dissent: STONE, BRANDEIS, CARDOZO





1. Rejected majority’s distinction between conditional appropriations and spending premised upon contracts.




2. Says that the power of congress to spend is inseparable from persuasion to action over which Congress has no control.






1. It is a “contradiction in terms to say there is power to spend for the national welfare, while rejecting any power to impose conditions adapted to the attainment of the end which alone justifies the expenditure.”



Impact Today:
(1) Congress has no power to regulate for the purpose of providing for the “general welfare.”  Congress may spend for the general welfare, it may tax for the general welfare, but it may not regulate for the general welfare.





(2) 10th amendment limits abandoned – Court will not prevent Congress from using spending power in areas of primarily local interest.  ***10th amendment is effectively dead as a limitation upon federal spending power.


2. Steward Machine Co. v. Davis (1937)



Facts:  Involved federal taxing structure which was designed to induce states to adopt laws complying with federal standards.  Part of the Social Security Act of 1935 imposed a payroll tax on employers of 8 or more (tax went into general funds unlike “earmarked” tax in Butler).  A credit provision in the tax sought to induce enactment of state laws that complied with federal standards.  The employer could get a credit of up to 90% of the federal tax for contributions to a state unemployment fund that met requirements of the Act.  Steward Machine sought a refund of taxes paid to federal government.



Holding: Court upheld provision of the Act.



Majority: CARDOZO





1. He said that unemployment was a federal problem; and he pointed to failure of the states - “states were unable to give the requisite relief”




2. He further said there was no coercion, and distinguished coercion from motive.





3. Distinguished from the Butler decision, mainly that it is not linked to an “irrevocable agreement” meaning the state can get out whenever it wants, so not a binding contract.


3. South Dakota v. Dole (1987) – **current statement on federalism-based limits.



Facts: National Minimum Drinking Age Act conditioned highway funds to states on states’ agreement to raise drinking age to 21.



Issue/Holding: Did this spending condition exceed spending power and infringe state autonomy? NO




Majority: REHNQUIST – takes the opportunity to set limitations on spending power.



1. Must be for the “general welfare”- courts should defer judgment of Congress.  **At present, this requirement has no “real bite.”



2. Receipt of funds must be “unambiguous” among the states.



3. Must be related to a federal interest, in particular national projects or programs



4. Must not be independently barred by other constitutional provisions.



1. The question in this case is the 4th limitation; Does 21st amendment provide an independent bar to conditional grant of federal funds?  Rehnquist says no, the 21st amendment is not a prohibition on indirect achievement of objectives which Congress is not empowered to achieve directly.


2. The spending power may not be used to induce States to engage in unconstitutional activities (discriminatory actions, cruel and unusual punishment, etc.), but that is not found here.



3. He rejects the “degree of success” argument which petitioner says shows the coercive nature of program.



Dissent: O’CONNOR – she says this falls outside of Congress’ power of commerce because of §2 of 21st amendment (opposite from Rehnquist’s view)



1. She rejects the reasonableness of a relationship between “safe interstate travel” and drinking age condition.






2. She questions, Is this regulation?




1. Congress has no power under spending clause to impose requirements that go beyond specifying how money should be spent.  If it does, then it is a regulation, and it is therefore only valid if it falls under a delegated regulatory power




2. She refers to Butler, says its limitations on spending remain, and spending power must be accompanied by another delegated power.

3. War Power: Article 1 §8: Congress is given the power to declare war, and to tax and spend for the national defense.  Also, it is explicitly given the right to “raise and support armies” and to provide and maintain a navy.  **The president is made Commander and Chief of the Armed Forces.  Separation of power issue dealt with later.

4. Federalism: War powers raise important issues involving federalism.



1. Economic regulation: Woods v. Cloyd W. Miller Co. (1948)



Facts: The Housing and Rent Act of 1947 sought to impose rent controls because of post war housing shortage.  The Act was held unconstitutional by the District court, which reasoned that the war power ended with Presidential Proclamation which terminated hostilities on 12/31/46.



Holding: The Court reversed the D.C. – said the Act was constitutional under war power.



Majority: DOUGLAS – even though the war had ended, a state of war still existed.  Furthermore, the shortage directly resulted from the war, and Congress could act to combat the shortage under its power to take “necessary and proper” steps to enforce an enumerated power.



Concurrence: JACKSON – However, he issues warning as to how long war power is constitutional.  War powers can’t last as long as consequences and effects of war – compare to war debts.


2. Impact on private citizens: The war powers sometimes permits Congress to regulate private behavior without the need to rely on broad powers like commerce, spending, or taxing power.  When Congress acts under war powers, the Court will give the resulting action maximum judicial deference, and will be very reluctant to hold the Congressional action unconstitutional.




1. Rumsfeld v. FAIR (2006) – Court upheld constitutionality of the “Solomon Amendment” which required universities to give equal on campus access to military recruiters as others, if they want to receive certain federal funding.  The Court noted that “judicial deference to Congress is at its apogee when Congress legislates under its authority to raise and support armies.”

5. Treaty power: Like the war power, the treaty power is divided between two branches of the federal government.  The President may make a treaty, but it must be ratified by 2/3 of the Senate. Art 2 §2.


1. A validly ratified treaty is the rough equivalent of a federal statute.  That means that when a conflict arises between a valid treaty and a valid congressional statute, whichever was enacted later controls.



2. Independent source of authority: The power to ratify treaties is in effect an enumerated power, just like powers listed in Article 1 §8.  Therefore, even though a subject area falls outside of congressional control, if it falls within the scope of a valid treaty, it will be valid as a “necessary and proper means” of exercising treaty power, and will be binding on the states, under the Supremacy Clause.



1. Missouri v. Holland (1920)




Facts: A treaty between the U.S. and Britain was proclaimed by the President.  In the treaty, since species of birds traversed parts of U.S. and Canada, and were great value as source of food and to destroy insects that hurt crops, and were in danger of extermination, the Treaty provided closed season and other protections, and an agreement to take necessary measures to carry treaty out.  Congress passed the Migratory Bird Treaty Act as measure to carry out the treaty.  The State of Missouri sued to prevent U.S. game wardens from enforcing the Act on the grounds that it was unconstitutional by 10th amendment.




Holding: The Court upheld the Act as constitutional.




Majority: HOLMES






1. He said it is not enough to refer to the 10th amendment b/c Art. 2 §2 gives the power to make treaties, and by Art. 4, treaties are the supreme law of the land.





2. However, there are limits to treaty-making power, and one is that what an Act of Congress cannot do unaided in taking power away from the States, a treaty cannot do.






3. Also, a national problem is dealt with, and therefore, no 10th amendment rights of individual states will stand in the way of the solution.


3. May not violate constitutional guarantees: A treaty may not violate any distinct constitutional prohibitions or guarantees. Reid v. Covert (1957) – which held that “no agreement with a foreign nation can confer power on the Congress, or on any other branch of government, which is free from the restraints of the Constitution.”


4. Executive agreements: Presidents have traditionally entered into unratified (treaties require 2/3 ratification by Senate) agreements called “executive agreements.”  Executive agreements are valid if within an enumerated presidential power, however, they cannot override congressional acts (unlike a treaty), but they do have priority over conflicting state laws.
C. Federal Limits on State Powers
Dormant Commerce Clause and Interstate Privileges & Immunities

1. **RULE for DCC and P&I

1. Does the state law discriminate against out-of-state?



A. NO. The law does not discriminate.




1. Privileges and immunities of Article 4 does not apply.




2. A law can still violate dormant commerce clause if the law burdens interstate commerce, and its burdens exceed the benefits. (“Pike balancing test”)



B. YES. The law does discriminate against out-of-state. [Facial, Purpose, Impact]




1. If the law burdens interstate commerce, it violates the dormant commerce clause unless it is necessary to achieve an important government purpose, and there are “no other means.”



EXCEPTIONS:





a. Congressional approval – congress could authorize states to discriminate against each other





b. Market participant




Privileges and Immunities.




2. If the law discriminates against out-of-state with regard to important economic activities or civil liberties, it violates P and I unless it is necessary to achieve an important government purpose.




3. P and I does not apply to corporations and aliens.

A. Dormant Commerce Clause

3 modern categories of Dormant Commerce Clause challenge:


1. Court has generally invalidated state laws that facially discriminate against out-of-state commerce


2. Court has invalidated even apparently facially neutral laws that in fact favor local economic interests at the expense of out-of-state competitors.  For example, if they have an impermissibly protectionist purpose or effect.

3. Court sometimes strikes down facially neutral laws that have a disproportionate adverse effect on interstate commerce, applying a balancing approach.
Policies underlying the Dormant Commerce Clause:

1. political vision of national unity

2. economic vision of free trade

Historical origins of the Dormant Commerce Clause:

1. Framers centralized power to regulate interstate commerce because of destructive trade wars among the states under Articles of Confederation.

Interstate nondiscrimination principle:

1. protectionist purpose

2. social welfare

3. representation reinforcement – state regulation is lacking in political safeguards of the national interest


4. Pike v. Bruce Church (1970) – ‘Pike balancing test’


1. ‘Where the statute regulates evenhandedly to effectuate a legitimate local public interest, and its effects on interstate commerce are only incidental, it will be upheld unless the burden imposed on such commerce is clearly excessive in relation to the putative local benefits.’



1. Pretty much, if a legitimate purpose is found, then the question becomes one of degree.


5. Even state laws directed at health, safety, and welfare may be struck down if discriminatory of protectionist.

6. Philadelphia v. New Jersey (1978) – court struck down basically ‘protectionist measures’


1. Facts: A New Jersey law prohibited the importation of most “solid or liquid waste which originated or was collected outside the territorial limits of the State.”  The ban was challenged by operators of private landfills in New Jersey and by several cities in other states that had agreements with these out-of-state operators for waste disposal.  State trial court declared law unconstitutional, New Jersey Supreme Court reversed, and U.S. Supreme Court reversed N.J. Supreme Court and held statute invalid.



2. Issue/Holding: Was the law basically a protectionist measure, or could it be viewed as law directed to legitimate local concerns, with effects upon interstate commerce that are only incidental? Yes it is protectionist.


3. Majority: STEWART




1. States may not discriminate against commerce from out-of-state unless there is a reason, apart from their origin, to treat them differently.




1. “the attempt by the state to isolate itself from a problem common to many by erecting a barrier against the movement of interstate trade”



2. Distinguished from “quarantine laws” which Court repeatedly upheld, in that those laws prevented traffic in harmful articles (diseased livestock), as opposed to waste where there had been no claim that this waste endangered health.



4. Rehnquist dissent: 



1. said this waste could pose health and safety problems to citizens, and there is no way to distinguish “solid waste” from “germ-infected rags, diseased meat, and other harmful items.”





1. “New Jersey must out of sheer necessity treat and dispose of its solid waste in some fashion, but it does not follow that New Jersey must, under the Commerce Clause, accept solid waste or diseased cattle from outside its borders, and thereby exacerbate its problems.”

7. Oregon Waste Systems – state cannot impose higher taxes on out-of-state waste than on in-state waste (Alabama tried to do this for solid waste)

8. Maine v. Taylor – ***exception to the rule of ‘virtually per se invalidity’ where court upheld a law banning the importation of out-of-state baitfish b/c of ‘uncertainty about possible ecological effects on the possible presence of parasites and nonnative species’


1. Stevens dissented by himself – state did not carry burden of proving why it can’t meet its environmental concerns in the same manner as other states with same interest in the health of their fish and ecology


9. Hughes v. Oklahoma – states cannot ‘hoard’ natural resources; court held invalid an Oklahoma law forbidding any person to transport or ship minnows for sale outside the state which were procured within the waters of the state.



1. Brennan majority – under Philadelphia v. N.J., the state failed to resort to nondiscriminatory alternatives.



2. Rehnquist dissent – range of regulations to preserve natural resources is ‘broad’ and impact on interstate commerce in this case is ‘minimal’


10. West Lynn Creamery – court invalidated a Massachusetts law that imposed an assessment on all sales of milk to Massachusetts retailers, but rebated all proceeds from this assessment to Massachusetts dairy farmers (two thirds of Massachusetts milk sales involved milk from out-of-state)
Home Processing Requirements


1. Dean Milk


1. Facts: A Madison ordinance barred the sale of pasteurized milk unless it had been processed and bottled at an approved pasteurization plant within five miles of the central square of Madison.  Dean Milk, based in Illinois, bought and pasteurized its milk outside of the “zone”, its milk was labeled “Grade A” under Chicago ordinance which had rating standards recommended by U.S. Public Health Service.  Dean Milk was denied license to sell its products in Madison b/c plants were outside of five mile zone



2. Holding: the ordinance imposed undue burden on interstate commerce because there could be reasonable and adequate alternative available.


3. Dissent: BLACK, DOUGLAS, MINTON




1. only requires milk to be pasteurized within five miles of Madison, the milk may still come from elsewhere (therefore Dean could ship its milk within five mile zone for pasteurization



2. it is a good faith attempt to safeguard public health


2. Carbone  – court struck down a flow control ordinance


1. Facts: A private contractor built a new waste station in Clarkstown, and agreed to operate it for five years then sell it to the town for $1.  In return, during those five years, the town guaranteed a minimum waste flow per year, and the contractor would charge a higher than normal tipping fee (purpose was to amortize the cost of the station).  The town adopted a flow control ordinance which required all nonhazardous waste within the town to be deposited at the station.  Carbone was a private recycler in Clarkstown who wanted to ship waste to cheaper processors outside the state.


2. Kennedy majority - ordinance benefits locals over out-of-staters




1. flow control ordinance is a financing measure – and revenue generation is not a local interest that can justify discrimination against interstate commerce




2. ***Thomas was part of this majority, but in United Haulers he expresses regret for this, and says entire DCC jurisprudence should be discarded


3. O’Connor concurrence - waste processing monopoly was given to local transfer station at expense of all competitors which imposes undue burden on interstate commerce



4. Souter, Rehnquist dissent - transfer facility is municipal facility, serving a traditional government function, the local government is the one entity who enters market to serve the public interest of local citizens



1. previous cases only barred against private companies


3. ***United Haulers (2007) – upheld a local law that law required haulers to bring waste to facilities owned and operated by a state-created public benefit corporation.


1. Roberts majority



1. disposal of trash has been a “traditional government activity” for years (found this significant); “laws favoring local government may be directed toward any number of legitimate goals unrelated to protectionism”



2. flow control ordinance benefits a public facility, while treating all private companies the same



3. citizens and businesses of local counties bear the cost of the ordinance, therefore it can be taken care of through the political process




1. “the most palpable harm imposed by the ordinances – more expensive trash removal – is likely to fall upon the very people who voted for the laws”


2. Scalia, Thomas concurrence (Thomas concurred in judgment, but regretted his vote with majority in Carbone – said the Court’s entire Dormant Commerce Clause jurisprudence should be discarded)



3. Alito, Stevens, Kennedy dissent




1. no basis for the assumption that discrimination in favor of an in-state facility owned by the government is likely to serve ‘legitimate goals unrelated to protectionism’




1. Carbone being owned by a “private contractor” was a technical distinction, since after five years it would be public facility.

4. ***The ‘Market Participant’ Exception



1. A state can discriminate, even with overt and facial discrimination, when the government acts as a buyer or seller of goods or services or engages in a program of subsidies or other economic incentives to aid in-state business.
B. Interstate Privileges & Immunities


1. City of Camden


1. Facts: Involved a challenge to a Camden, New Jersey ordinance requiring that at least 40% of the employees of contractors working on city construction projects be Camden residents.  The United Building and Construction Trades Council of Camden challenged the ordinance as a violation of Privileges and Immunities Clause of Art. IV and Dormant Commerce Clause.  Supreme Court rejected the DCC argument and focused on P&I.


2. Issue/Holding: Supreme Court upheld the P&I challenge and rejected a ‘market participant’ claim.


3. Majority: Rehnquist



1. Does the Clause apply only to laws passed by State? No, what would be unconstitutional if done directly by the State is also unconstitutional when done by a city deriving its power from the State.



2. Does the Clause only apply to laws that discriminate on the basis of state citizenship? No, cannot be read so literally as to apply only to distinctions based on state citizenship. “it is now established that the terms ‘citizen’ and ‘resident’ are ‘essentially interchangeable’ for purposes of analysis of most cases under the P&I clause.”





1. New Jersey residents not residing in Camden are disadvantaged the same as out-of-state residents, however they can remedy at the polls through the political process



3. Uses a “two-step” inquiry to check for discrimination against out-of-state residents:




1. ***Does the ordinance burden one of those privileges and immunities protected by the Clause?  A ‘fundamental right’?  “Only with respect to those ‘privileges’ and ‘immunities’ bearing upon the vitality of the nation as a single entity must the state treat all citizens, resident and nonresident, alike.”






1. therefore, some distinctions between residents and nonresidents are allowable




2. Threshold matter – Is an out-of-state resident’s interest in employment on public works contracts in another state sufficiently “fundamental” to the promotion of interstate harmony so as to fall within limits of the Clause?






1. ***private employment is sufficiently ‘fundamental’ to constitute an Article 4 privilege; did not reach the question of whether public employment counts similarly



4. A violated privilege may still be OK if there a substantial reason is shown for the difference in treatment of residents and non-residents.





1. Camden argued that the ordinance was necessary to counteract grave economic and social ills (spiraling unemployment, decline in population, reduction in number of businesses, eroded property values and depleted tax base).  They also argued that non-Camden residents were a ‘source of evil’ in that they ‘lived off’ but not ‘in’ Camden.  Also, 60% of jobs were still available to non-residents, so the ordinance was not unreasonable.




2. Rehnquist said no findings have been made and no justification has been shown that this is the best way to do this (no alternatives), therefore, remanded for factual findings.




5. No market participant exception as with Dormant Commerce Clause




6. the dissent disagreed with the holding that P&I applies to laws that discriminate among state residents on basis of municipal residence

2. Piper – state-licensed employment is an Article 4 ‘privilege’



1. Facts: A state rule limited bar admission to in-state residents.  A challenge to this rule was brought by a woman who lived 400 yards from N.H. border, and who had passed the N.H. state bar, but was denied admission to the bar because she was a non-resident.


2. No “substantial reason” or relationship between the discrimination practiced and the state’s objective.




1. The state argued that nonresident members of the bar would be less likely to remain familiar with local rules and procedures, behave ethically, be available for court proceedings, etc.



3. Rehnquist dissent: thought that state had significant interest in law profession (probably would find so in similar professions, i.e., medical)

3. The tests set out in Camden and Piper employ intermediate rather than strict scrutiny.



1. requires only a substantial interest to which the government’s reason is closely related

4. Contrast this to DCC analysis, which permits facial discrimination only if the government has a compelling interest for which the law is the least restrictive means.
D. Executive Power

1. Much of the president’s power in both the domestic and foreign spheres is implied.  The President may not make laws; he may only carry them out.

1. Domestic Affairs: Steel Seizure case


1. Facts: During the Korean War, President Truman sought to avert a strike in the nation’s steel mills.  He therefore issued an executive order directing his Secretary of Commerce to seize the mills and operate them under federal direction.  Congressional approval of the seizure order was not requested.  The steel companies sought an injunction to prevent the seizure.



1. Justice Black – formalist (strict adherence to text of Constitution)



2. Justice Frankfurter – functionalist (more flexible than Black); famous for “gloss on executive power”; looked at history over text.



3. **Justice Jackson – establishes his three areas of power  **this was highly looked at**; president’s actions were unconstitutional b/c they went against congressional authority.
Justice Jackson’s Analysis

	Highest power - President acting in pursuance to express or implied authorization of Congress
	President acting in absence of either congressional grant or denial (‘twilight zone’)
	Lowest power - President acting in contradiction to express or implied will of Congress



2. Justice O’Connor (commentary): “don’t know, but you could conclude from concurrences and dissents that all Presidents, at all times, will not be stopped”


- but President acts at his own risk when moving without Congress


3. Dames & Moore case – upheld President Carter’s power to take certain actions for the purpose of obtaining the release of American hostages from Iran


1. Facts: As part of the settlement of the hostage situation, President Carter took a number of actions affecting the claims of American creditors against Iran.  The action which posed the most difficult constitutional issue was his suspension of all contractual claims against Iran then pending in American courts; such claims were to be later arbitrated by an international tribunal.


2. Rehnquist majority - falls into “high power” – Congress OK’d under IEEPA; Congress (although never giving explicit authority) implicitly authorized this practice by long history of condoning similar presidential conduct; but president does not have authority to settle all claims.


3. In negotiating with Iran, Rehnquist said this power falls between Jackson’s 3 areas; so Rehnquist makes his own spectrum (vaguer than Jackson’s twilight zones).
Justice Rehnquist’s Analysis
	Highest power – explicit congressional authorization
	Rehnquist’s twilight zone
	Lowest power - Congressional prohibition




4. In Rehnquist’s twilight zone, what do you let president do?  Probably will look to ‘spirit of legislation,’ history, authorized powers in constitution, action or lack of action by Congress, emergency situations??


5. Does the President have authority to suspend claims in American Courts?

1. Hostage Act – doesn’t give specific authorization, so it moves into Jackson’s “twilight zone”

4. **So put it all together



1. legislation



2. history – executive power; therefore president should be OK

5. Executive Discretion in Times of War or Terror – How far should Executive Power extend?


1. The president has greater authority with respect to foreign affairs than with respect to domestic ones.  Article 2 §2 enumerates certain powers including Commander-in-chief power, treaty making power, and the right to appoint ambassadors.


2. War powers: 



1. Congress – has power to declare war, make rules concerning captures on land and water (Art. 1 §8 cl. 11), raise and support armies, to define and punish offenses against the law of nations, and to make rules for the government and regulation of the land and naval forces.



2. President – is made ‘commander in chief’ of the armed forces (Art. 2 §2 cl. 1)


3. ** Basic idea is that Congress declares war and maintains the armed forces, but the president (commander in chief power) carries out any war that is declared.

6. EXECUTIVE DETENTION AND TRIAL OF ‘ENEMY COMBATANTS’ AFTER 9/11

1. Congress passed the ‘Joint Resolution for the Authorization for use of Military Force (“AUMF”) in response to the 9/11 terrorist attacks.  It gave the President authority “to use all necessary and appropriate force against those nations, organizations, or persons he determines planned, authorized, committed, or aided the terrorist attacks, or harbored such organizations or persons, in order to prevent any future acts of international terrorism against the United States by such nations, organizations or persons.”


2. Pursuant to the Joint Resolution, the President directed the armed forces to wage war against the Taliban government in Afghanistan, which supported and harbored al Qaeda terrorists.  In the course of the campaign, many foreign individuals thought to be fighters aligned against the U.S. were captured and held in captivity as ‘enemy combatants’ at the U.S. naval base at Guantanamo Bay (“GITMO”), Cuba, a territory leased to and controlled by the U.S. military since 1903, even though “ultimate sovereignty” has continued to reside with Cuba.  Several of the detainees sought writs of habeas corpus in federal district court of D.C., arguing for access to court, release from custody, access to counsel, freedom from interrogation, and knowledge of the charges against them.  The government argued that the federal courts had no jurisdiction over enemy aliens held outside U.S. 

3. The district court agreed with government citing Johnson v. Eisentrager (1950) – a WWII case in which German civilians captured in the Pacific theater of war and accused of being ‘enemy aliens’ were tried and convicted by a military commission in Germany.  Because they ‘at no relevant time were within any territory over which the U.S. is sovereign, and the scenes of their offense, their capture, trial, and punishment all were beyond the territorial jurisdiction of any court of the U.S., they could not have the privileges of litigation in U.S. courts.  Supreme Court reversed the district court decision.


4. Rasul v. Bush (2004) – extends habeas right to aliens detained in a territory over which the U.S. exercises plenary and exclusive jurisdiction, but not ‘ultimate sovereignty’


1. Stevens w/ O’Connor, Souter, Ginsburg, Breyer – should allow Rasul habeas corpus b/c GITMO is territory under U.S. – therefore Court has jurisdiction (contrast to Eisentrager who was a prisoner in Germany), also the prisoners are not nationals of countries at war w/ U.S.


2. Kennedy concur – GITMO is in every practical respect a U.S. territory


3. Scalia dissent w/ Rehnquist, Thomas – 1st time held beyond sovereign territory, (overrules Eisenstadt), “extends the scope of habeas statute to the four corners of the earth”; Congress could have changed jurisdiction if they wanted (since they were in session).

5. After Rasul, Congress took jurisdiction away from the courts, and the president set up military tribunals which were executive branch reviews.

6. Hamdi v. Rumsfeld (2004)


Facts: Hamdi was a Louisiana born Saudi-American who was captured in Afghanistan while fighting against American forces.  He was detained by U.S. military as an ‘enemy combatant’ in Virginia and South Carolina.  The government argued that Hamdi’s status as an ‘enemy combatant’ justified holding him in the U.S. indefinitely without formal charges or proceedings.  Hamdi argued that the Non-Detention Act, passed by Congress in 1948, barred his indefinite detention.  The court of appeals doubted the Act applied in these circumstances, but held that in any event the detention was congressionally authorized by the AUMF (joint resolution authorizing use of military force).  Supreme Court vacated and remanded 8-1.



1. O’Connor majority w/ Rehnquist, Breyer



1. she does find Congress’ approval under AUMF to detain enemy combatants, but she holds executive to due process (limit on executive)





1. Mathews v. Eldridge DP balancing test: weighing the private interest affected against the government’s asserted interest, and burdens the government would face in providing greater process.


2. Scalia dissent w/ Stevens – AUMF did not suspend writ, so Hamdi should be entitled to writ, but not due process under Constitution; (in other words, if you’re not going to charge him, then let him go)



3. Thomas dissent – president’s power + AUMF gives him power, so he is at highest power; (but president can do a lot on his own); due process is up to the president @ the height of his power.



4. Souter concur in judgment w/ Ginsburg – AUMF does not authorize president (does not have Congress’ consent); president acted against Non-Detention Act so he is working at his lowest power.

7. Padilla – guy was held for a while and finally charged in regular court and convicted


8. Hamdan v. Rumsfeld (2006)


1. Facts: Salim Hamdan was a citizen of Yemen who was capture in Afghanistan shortly after 9/11 by U.S. military forces who were fighting the Taliban.  The government asserted that Hamdan had served as Osama bin Laden’s ‘bodyguard and personal driver’ and that through this and other means Hamdan had assisted al Qaeda  in planning terrorist attacks including the 9/11 attacks.  The issue is whether Hamdan could be tried by the use of pro-government procedures before a ‘military commission’ for the war crime of conspiracy to commit terrorist acts.



2. Military commissions:  Shortly after 9/11 President Bush issued an executive order saying that if any non-citizen was to be tried for war crimes, that person should be tried by a ‘military commission.’  The order gave procedures to be followed by such military commissions that were much less protection than they would get than if they were tried by a court martial conducted under rules set out in a federal statute called the Uniform Code of Military Justice (UCMJ).  For example, the accused and his counsel could be excluded from the proceeding or even barred from learning what evidence was presented.  Any evidence could be admitted even if it was hearsay or was obtained through coercion.  These procedures were in sharp contrast to the pro-defendant procedures in the UCMJ.



3. Holding: Court found against the president.  Hamdan could not be tried by a military commission operating under the pro-government procedures announced in the president’s order.



1. Stevens majority w/ Souter, Ginsburg, Breyer– what Hamden is charged with does not fall into allowable charges under the court (“conspiracy charge”)





1. said the AUMF was not intended by Congress to overrule procedures in the UCMJ





2. thought the use of military commission violated the Geneva Convention (Kennedy did not join this part)



2. Breyer – no ‘blank check’ for president, but if president wants authority then he should go to Congress.




3. Kennedy concur – president in lowest power according to Steel Seizure because UCMJ sets out details for setting up tribunals, and the president did not follow them.  **suggests the president go back to congress and request a change in the UCMJ.




4. Thomas w/ Scalia, Alito – president was given congressional authority to try in military tribunals (so highest executive power according to Jackson in Steel Seizure)





1. **should respect the Executive’s judgment in matters of military operations and foreign affairs



5. Alito – military tribunal is close enough




6. Roberts – he sat out b/c he wrote the court of appeals decision that was being appealed.  Since that lower court decision found for the president, he would have been with the dissent.

9. So, Congress acts and passes the Military Commission Act (MCA), which shuts down habeas courts and sets up military tribunals specifically giving the president much of the power he claimed he had in Hamdan.


10. Boumediene (pg. 291) – said MCA was unconstitutional, and reopens habeas courts


- 5 (Breyer, Souter, Kennedy, Ginsburg, Stevens)

- 4 (Roberts, Alito, Thomas, Scalia)

E. Separation of Powers

1. **For Separation of Powers, always ask:



1. Is someone doing the wrong job? Must know what everyone’s job is. (courts, investigators, etc.)



2. Is someone giving away or taking on too much power?


A. CONGRESSIONAL CONTROL OVER ACTIONS OF EXECUTIVE BRANCH


1. ‘non-delegation doctrine’ – Congress may not delegate its legislative power to another branch of government; doesn’t have any real ‘bite’


2. Chadha (Finely Wrought Procedure Test) – ‘one house veto’ was found unconstitutional b/c it violates president’s veto power and the bicameral structure of Congress


1. Facts: Case arose from a challenge to the constitutionality of the Immigration and Naturalization Act.  In the Act, Congress delegated to the Attorney General the authority to suspend deportation of aliens in certain situations.  However, Congress reserved for itself the power to, by resolution, invalidate the decision of the Executive Branch to suspend deportation of a deportable alien if the alien met specified conditions and would suffer extreme hardship if deported.  The veto could be exercised by either house.


2. ‘One house’ or ‘legislative veto’ is a device which enables Congress to monitor the actions by the executive branch.  Typically, the one house veto provision is included as part of a congressional statute delegating certain powers to federal agencies.  If, after an agency takes a certain action, Congress disagrees, the veto provision in the original bill allows one or both houses to cancel that administrative action by means of a resolution.  The resolution is not presented to the president (as a statute would be), and he does not receive the opportunity to veto it.



3. **Violates Presentment Clause – Art. 1 §7 cl. 2, requires that every bill be presented to the president for his signature, so that he may have the opportunity to veto it.



4. **Violates bicameral structure – Since the veto could be exercised by a single house, it violated the bicameral requirement of Art. 1  §§1 and 7, by which both houses must pass a bill before it can become law. 




1. “framers intent that legislative power be exercised in accord with a single, finely wrought procedure” – Burger’s textualist approach


5. The real issue was whether the House’s issuance of the legislative veto constituted the exercise of legislative power.  **Only acts that fall into this category require presentment and bicameral approval.




1. They decided it was legislative power since it had the ‘purpose and effect of altering the legal rights, duties and relations of persons…outside the legislative branch.’  Therefore, Congress could only reverse the AG decision by passing a law.


6. Powell concurred, but thought Congress had assumed a ‘judicial function’ in violation of SOP (‘right job test’)



7. White, w/ Rehnquist – White had his own SOP test.




1. Doesn’t offend ‘finely wrought procedures’ b/c it was originally passed in accordance with presentation and bicameral requirements.




2. a function (‘flexible’) approach is required; efficiency of government operations requires some ‘innovations’




3. Is anyone taking on or giving away too much power? No.


3. Clinton v. New York – court held ‘line item veto’ unconstitutional


1. Facts: President Clinton exercised his authority under the Line Item Veto Act of 1996 by canceling a provision of the Balanced Budget Act of 1997 allowing New York to keep certain funds it would otherwise have had to repay to the federal government under the Medicaid program, and a provision of the Taxpayer Relief Act of 1997 giving a tax benefit to food processors acquired by farmers cooperatives.  New York City and several private organizations challenged the constitutionality of the Medicaid cancellations.  The Snake River Potato Growers, a farmer’s cooperative, challenged constitutionality of the food processors’ provision.


2. Stevens majority – act violates the ‘presentment clause’ method of enacting or repealing statutes; results not the products of the ‘finely wrought procedures’ that Framers designed, instead lets president create a different law


3. Kennedy concurrence – focused on SOP problems the act might pose; gave president too much power



4. Breyer dissent – uses his own SOP test




1. Has Congress given the President the wrong kind of power? No, he has power to decide to spend or not to spend




2. Has Congress given the President the power to “encroach” upon Congress’ own constitutionally reserved territory?  No, congress still has power to reinstate vetoed items




3. Has Congress given the President too much power, violating the doctrine of “nondelegation?” no, b/c only twice has the court found a violation of this



5. Scalia dissent – to spend or not to spend has been at president’s discretion for a long time; Act did not truly give the president a line item veto, the title had succeeded in ‘faking out the court’

B. CONGRESSIONAL CONTROL OVER EXECUTIVE OFFICERS


1. Appointment of Executive Officers



1. The President, not Congress, is given the power to appoint federal officers. Article 2 §2.  This means, Congress may not appoint federal officials.



1. ‘Principal officers’ – Congress can’t take away the president’s right of appointment (cabinet members and ambassadors)




2. Lower-level officials – Congress does have the right to limit the president’s right of appointment of ‘inferior officers’ although it can’t make the appointments itself, but it can give the power to (1) the president (2) the judiciary, or (3) heads of departments (indirectly within president’s power)



2. Buckley v. Valeo – Court invalidated the composition of the Federal Election Commission, established by the Federal Election Campaign Act.  The Act provided that a majority of the FEC’s members were to be appointed by the President Pro Tem of the Senate and the Speaker of the House.




1. Court held that tasks performed by the FEC were executive in nature (performed by ‘officers of the U.S.’), and Congress has no right to appoint such federal officers.

2. Removal of Executive Officers



1. Bowsher v. Synar – court held that Congress may not remove an executive officer



1. Facts: The Gramm-Rudman Act, Congress’ attempt to reduce federal budget deficits, set a “maximum deficit amount” for each of the fiscal years 1986-91.  If the deficit exceeded the maximum deficit amount, the Act required across-the-board cuts in federal spending to meet the targeted amount.  The Act gave a key role to the Comptroller General of the U.S. in carrying out the automatic cut provisions.  By older separate legislation, Congress had reserved to itself the right to remove the Comptroller General from office for specified reasons (permanent disability, inefficiency, etc.).  In the 80 something years since the post of Comptroller General was established, Congress had never exercised, or even made a move to exercise this power.




2. Reasoning: The retention by Congress of the right to remove an executive officer for certain specified types of cause converts that officer into an agent of Congress.  Therefore, his executive duties were a violation of SOP.




3. Stevens concurrence – agreed that Comptroller was an agent of Congress, but thought this was b/c bulk of his duties are for benefit of Congress that made him such (rather than Congress’ right to remove him)


2. Myers v. United States – court held unconstitutional a statute providing that certain groups of postmasters could not be removed by the President without the consent of the Senate; 



3. Humphrey’s Executor - limited Meyers to ‘purely executive officers’ and found that Congress could limit the President’s removal power of ‘quasi-legislative’ and ‘quasi-judicial’ officers (federal trade commissioners)



4. Wiener v. U.S. – held president’s removal of member of commission having a ‘intrinsic judicial character’ invalid.



5. Taken together, Myers, Humphrey’s, and Wiener mean that the president can only remove ‘purely executive officers’ by himself.  Otherwise, he must have Congress’ consent.


6. Morrison v. Olson 



1. Facts: A statute required the Attorney General to investigate any allegations of wrongdoing against certain high level members of the executive branch (including cabinet members), and to apply to a special federal court for the appointment of a special prosecutor (an inferior officer) if he found ‘reasonable grounds to believe that further investigation or prosecution is needed.’  Once the special prosecutor was appointed, she could only be removed by the Attorney General under certain specific conditions.




2. Holding: The Court found that neither the removal provisions nor the Act taken as a whole so restricted the president’s powers as to violate SOP principles.



3. Rehnquist majority: Separation of Power Test





1. Does the Act violate separation of powers by interfering with the role of the Executive Branch?






1. No. True, the president cannot select the prosecutor, determine her jurisdiction, or remove her except for cause, but the Act still reserved him the right to decide to apply for prosecutor (through AG), imposed on the prosecutor the obligation to follow Justice Dept. policy, and allowed AG to remove her for just cause.






2. Therefore, president still had ‘sufficient control over investigation and prosecution of violations of law.




4. Scalia dissent – SOP requires president retain complete control over investigation and prosecution of laws; it is an executive function to prosecute crime.



5. **Keep in mind Morrison only deals with inferior officers, and probably wouldn’t hold up if it involved principal officers.

C. EXECUTIVE PRIVELEGES AND IMMUNITIES


1. Privilege – rules in law of evidence (won’t testify, won’t hand over documents); for example, atty.-client privilege, priest-petitioner privilege


2. Immunity – circumstances under which you can’t be sued; remember 11th amendment gives states sovereign immunity


3. ‘Executive privilege’ – structural argument that is implied by Art. 2, and separation of powers


4. U.S. v. Nixon (Watergate scandal) – ‘Executive Privilege’


1. Facts: A special prosecutor was authorized by President Nixon when a Senate Select Committee disclosed White House involvement in the planning and cover up of the botched burglary at Democratic National Headquarters.  The President was named as an unindicted co-conspirator by federal grand jury for conspiracy to obstruct justice and other offenses.  The district court issued a subpoena requiring the President to produce certain tapes and documents.  He released edited transcripts of some conversations but moved to quash the subpoena claiming ‘executive privilege.’


2. **Rule of Law: The court does acknowledge Executive privilege (for example, in military, diplomatic, or sensitive national security secrets), but not absolute.




1. executive privilege claim can be overridden in certain circumstances





1. criminal trial – “without access to specific facts a criminal prosecution may be totally frustrated.”




2. only a general interest in confidentiality





3. if it is demanded by due process – “A President’s acknowledged need for confidentiality in the communications of his office is general in nature, whereas the constitutional need for production of relevant evidence in a criminal proceeding is specific and central to fair adjudication of a particular criminal case.”


2. Congress could impeach in counterpoint to executive privilege.



3. political process should control president and keep him from using executive privilege too much, because it look bad politically to use it too much


5. Nixon v. Fitzgerald – ‘Executive Immunity’ for official acts


1. Facts: Fitzgerald, a widely publicized whistleblower of the late 1960s, lost his position with the Department of the Air Force in 1970.  He was fired, he claimed, because of his widely publicized testimony before a congressional subcommittee.  Former President Nixon was named as a co-defendant.



2. **Rule of Law: president is absolutely immune from civil damages liability for official acts; rather than a qualified immunity which may be overcome by needs of situation.




1. “In view of the visibility of his office…the president would be an easily identifiable target for suits for civil damages.  Cognizance of this personal vulnerability frequently could distract a President from his public duties, to the detriment not only of the President and his office but also the Nation.”



2. The dissent argues that this places the president ‘above the law.’  “It is a reversion to the old notion that the King can do no wrong.”

6. Clinton v. Jones – ‘Executive Immunity’ for unofficial acts


1. Facts: Involved a private damages suit by Paula Jones against President Clinton, filed while Clinton was in office.  Jones claimed that while she was employed by the state of Arkansas and Clinton was Governor of Arkansas, Clinton made illegal sexual advances to her.  Clinton argued that a President should have “temporary immunity” – to last while he is in office – against virtually all civil litigation arising out of events that occurred before he took office.



2. **Rule of Law: president is not immune from civil lawsuits for unofficial acts while in office



3. Stevens majority – there is no separation of powers violation here, judiciary is not taking on an ‘executive’ function, nor will the scope of the official powers of executive branch be curtailed; 



**Stevens agrees this case raises ‘prudential concerns,’ which can be raised by not wanting to offend SOP of federal government, (1) a textually demonstrable constitutional commitment to the issue to a coordinate political department (Baker v. Carr)


4. Breyer concurrence  – thought the court should honor that president is busy and postpone.  To obtain a postponement, the President must “bear the burden of establishing its need.”


5. Roberts – from the You-Tube video, he would probably agree since he believes that the president is bound by the law and not above it.
II. THE POST-CIVIL WAR AMENDMENTS
14TH AMENDMENT ‘Privileges and Immunities’

1. Privileges and Immunities was almost read out of the Constitution in Slaughterhouse, but seems to have been revived recently in Saenz

2. Barron v. Baltimore (1833) – pre-14th amendment case which said the Bill of Rights only apply to Federal Government


3. Slaughterhouse cases – almost killed 14th amendment ‘privileges and immunities’


1. Facts: A Louisiana law of 1869 chartered a corporation – the Crescent City Livestock Land and Slaughter-House Company – and granted to it a 25-year right ‘to maintain slaughterhouses, landings for cattle and stockyards’ in an area that included the city of New Orleans.  All competing facilities were required to close, but the corporation was required to permit independent butchers to slaughter cattle in its slaughterhouses at charges fixed by statute.  Butchers not included in the monopoly claimed that the law deprived them of their right ‘to exercise their trade; and challenged it under the 14th amendment.



2. P&I under 14th amendment apply to citizens within a state.  Article 4 §2 P&I applies to citizens of the united States.  “Article 4’s sole purpose was to declare to the several States, that whatever those rights, as you grant or establish them to your own citizens, or as you limit or qualify, or impose restrictions on their exercise, the same, neither more nor less, shall be the measure of the rights of citizens of other States within your jurisdiction.”

4. The court has selectively incorporated the Bill of Rights by testing for “fundamental rights”



1. Bill of Rights



1st amendment – incorporated entirely (applied to states) (Thomas – does not think establishment clause should apply to states, but instead, free exercise will take care of religion)



2nd amendment – not incorporated – we don’t have a ruling yet since Heller (gun ban case) came out of D.C. circuit which is not a state




3rd amendment – not incorporated




4th – incorporated




5th – Grand Jury clause – not incorporated – due process in 14th, but everything else incorporated (takings clause, etc.)




6th – entirely incorporated – but allows leeway for the exact procedures to be followed




7th – not incorporated – civil trial not as important as criminal and left to states



8th – “excessive fines” – not incorporated, but everything else is




9th – could it be inc.? not a lot of case law




10th – it is about the states


**Roberts – he made a comment on the You-tube video that the Bill of Rights should be applied evenly at all times

5. Saenz v. Roe (1999)


1. Facts: Involved a challenge to a state law that distinguished between new and old state residents in the distribution of welfare benefits.  In 1992, California enacted a statute limiting the maximum welfare benefits available to newly arrived residents.  The law limited the amount payable to a family that has resided in the state for less than 12 months to the amount payable by the state of the family’s prior residence.  In 1996, Congress enacted the Personal Responsibility and Work Opportunity Reconciliation Act of 1996, which among other things expressly authorized a state receiving welfare funds to “apply to a family the rules (including benefit amounts) of the welfare program…of another state if the family has moved to the state from the other state and has resided in the state for less than 12 months.



2. Stevens majority



1. ‘right to travel’ includes 3 components: it protects





1. the right of a citizen of one state to enter and leave another state





2. the right to be treated as a welcome visitor rather than an unfriendly alien when temporarily present in the second state, and





3. for those travelers who elect to become permanent residents, the right to be treated like other citizens of that state ***at issue in Saenz




2. a state law affecting P&I will be subject to ‘strict scrutiny’ – “Neither mere rationality nor some intermediate standard of review should be used to judge the constitutionality of a state rule that discriminates against some of its citizens because they have been domiciled in the state for less than a year.”




1. government must provide a legitimate purpose for using such discriminatory means.




3. “portability argument” – difference between something consumed within state (welfare) vs. those things you can take with you when you leave (education – out of state tuition)





1. so there is no danger that this will encourage citizens of other states to establish residency just long enough to acquire readily ‘portable benefits’




4. Congress’ authorization does not get you past P&I; “court has consistently held that Congress may not authorize the states to violate the 14th amendment”



5. Rehnquist dissent – court has allowed state’s use of durational residence requirements for college tuition and to obtain a divorce decree in state courts, so they should be allowed to do so in “revamping their welfare system”  “it is permissible exercise of the state’s power to ‘assure that services provided for its residents are enjoyed only by residents’”




1. Also, Congress gave explicit approval of durational residence requirements, and this shows the reasonableness of the state law.




6. Thomas dissent – ‘original understanding’ of 14th amendment P&I  were fundamental rights, rather than ‘every public benefit established by positive law’



7. *** Art. 4 P&I protect citizens of the several states; 14th amendment P&I protects citizens of the same state. 


6. Background of Saenz


1. ‘right to travel’ established by several cases




1. Crandall v. Nevada – court invalidated a tax on passengers leaving the state via common carriers




2 .Edwards v. California – court invalidated a law making it a misdemeanor to bring into California ‘any indigent person who is not a resident of the state, knowing him to be an indigent person’




3. Shapiro v. Thompson (right to travel and EP clause) – court used EP clause violation to invalidate a two-tier  welfare scheme; invalidated a law that denied welfare benefits altogether to new state residents in the first year of residence




1. because the benefits are ‘basic necessity of life’ to poor families and the families were exercising a ‘constitutional right’ the government had to show a compelling government interest, which they didn’t (discouraging influx or poor families needing assistance for fiscal reasons)





2. **contrast Shapiro w/ Saenz, in that Saenz treats any classification that treats new state citizens differently from longtime residents as unconstitutional
REVIEW 7/7

Things to think about as we enter due process.  (per Griffin)


1. Marbury – judicial job to say what the law is -  important in Lochner

2. McCulloch – “end-means” let the end be legit (health, safety, etc.), this fills in the power of judicial review


3. 10th amendment – states have a “police power” (reserved power); What powers do the states enjoy? Keep in mind dual sovereigns.


4. Barron case – older case; said Bill of Rights applies to federal government and not the states (pre 14th amendment)


5. 14th amendment – P&I – Slaughterhouse killed; Saenz revived under narrow context



- Due process



- equal protection


6. Due process – Hamdi; O’Connor wanted some kind of due process; procedures for prisoners


7. Substantive due process – Lochner (height of judicial activism. (review Lopez, Morrison – dissenters accuse the majority of “Lochnerizing”)
III. SUBSTANTIVE DUE PROCESS


1. What is “substantive due process?” 14th amendment provides that states can take life, liberty, or property, as long as they provide due process.  So seems to imply some kind of procedure.  But the Court has read “substance” into the 14th amendment.
1. Economic Liberty


1. Allgeyer v. Louisiana (1897) – Facts: Involved a Louisiana law that prohibited obtaining insurance on Louisiana property from any insurance company not in compliance with La. law.  Court held statute in violation of the 14th amendment as depriving defendants of their liberty without DP.

2.  Lochner v. New York (1905) – protected individual rights



1. Facts: A New York labor law prohibited employment of bakery employees for more than 10 hours a day or 60 hours a week.  Lochner was convicted and fined for permitting an employee to work in his NY bakery for more than 60 hours in one week.  The state argued that it was a valid labor law, and that it protected the health and safety of workers.



2. Holding: The Court found the statute unconstitutional.



3. Reasoning: Majority - Justice PECKHAM




1. states’ police power only extends to protection of the public welfare (as opposed to readjustment of bargaining power in a private matter).  Especially true when interfering with a liberty = “right to contract”; high level of judicial review (strict scrutiny).




2. health and safety not a concern in this case; bakers are not endangered group (as opposed to miners who were found to be)



4. HARLAN dissent – “courts not concerned with wisdom or policy of legislation.



5. HOLMES (famous dissent) – “14th amendment does not enact Mr. Herbert Spencer’s Social Statics (talking about social Darwinism theories).



6. The justices are arguing over reading things into due process – “substantive due process”.



7. Lochner test – (1) required a very close fit between the statute and its objectives, must be able to match the means to the ends; (“real and substantial relationship”); (2) only certain legislative objectives were acceptable, i.e., health and safety are permissible, but readjustment of economic power or resources was not.

3. Muller v. Oregon (1908) – The court upheld a law barring the employment of women in a factory for more than ten hours in a day.  The court was willing to allow such laws where it found that the benefitted class needed special protection.  Therefore, because of a woman’s physical structure this was viewed as closer to protecting women’s health and well-being.


4. Adkins v. Children’s Hospital (1923): However, the court struck down a minimum wage law for women.  The rationale was the “freedom of contract” from Lochner, and again HOLMES dissented.
The Modern Approach to Economic and Social-Welfare Regulation

1. Nebbia v. New York (1934) – the Lochner spirit is the dissent of Nebbia



1. Facts: The New York legislature established a Milk Control Board with power to fix minimum and maximum retail prices to be charged by stores to consumers for consumption off the premises where sold.


2. Majority:  regulations are constitutional:  


3. Analysis: “law can’t be unreasonable, arbitrary, capricious, and the means should have a real and substantial relation to the object sought to be attained.”




1. neither property rights nor contract rights are absolute; “a citizen cannot use his property to the detriment of his fellows, or exercise freedom on contract to work them harm.”

2. West Coast Hotel v. Parrish (1937) – upheld a state minimum wage law for women and overruled Adkins



1. The “freedom of contract” is not absolute.  Therefore, the readjustment of bargaining power in order to enable workers (women with weaker bargaining power) to obtain a living wage is a legitimate limitation on the freedom of contract.

3. ***U. S. v. Carolene Products (1938) – famous for exception to the means-end relationship.



1. Facts: The Court rejected a due process challenge to a federal prohibition of the interstate shipment of “filled milk” – skimmed milk mixed with non-milk fats.


2. Reasoning: Lowered the level of scrutiny for economic regulation.  “the legislative judgment is assumed to rest upon some rational basis within the knowledge and experience of the legislators.”


3. Famous footnote 4: distinguished cases requiring deference from those in which greater judicial scrutiny might be appropriate - “whenever the political process doesn’t work, the court should step in to protect insular minorities and even things out; tie into “representation reinforcement.”



4. Could tie this into Lopez; How much should the court defer to Congress?


4. Williamson v. Lee Optical Co. (1955) – applied minimum rational basis scrutiny.


1. Facts: An Oklahoma statute prevented opticians from fitting eyeglass lenses into frames (even old lenses into new frames) without a prescription from an ophthalmologist or optometrist.  The district court applied strict scrutiny to means-end reasonableness test and struck down the law.



2. Holding: Supreme Court reversed and upheld statute.



3. Reasoning: The statute was a rational health measure, because the “legislature might have concluded, etc.”  This is very different from the “real and substantial relation” test used in Nebbia.  “The day is gone when this court uses the due process clause to strike down state laws because they may be unwise, improvident, or out of harmony with a particular school of thought.”


4. Lee Optical shows an extremely deferential judicial stance both to the legislature’s selection of ends and its choice of means to those ends.

5. Ferguson v. Skrupa (1963) – complete abandonment of scrutiny



1. Facts: A Kansas law prohibited non-lawyers from engaging in the business of debt adjusting.  Court upheld law.


2. Reasoning: Defer to the legislature.  “We refuse to sit as a ‘super legislature to weigh the wisdom of legislation.”


6. Summary of modern approach: RULE - Assuming the objective being pursued by the legislatures falls within the state’s “police powers” (broadly defined as any health, safety, or “general welfare” goal), all that is required is that there be a minimally rational relation between the means chosen and the end being pursued.
PUNITIVE DAMAGES IN CIVIL SUITS

7. Civil suits: One area in which the court has revived heightened due process in area of economic liberty involves limitations on punitive damage awards in civil suits.



1. Compensatory damages – “make you whole”; Punitive damages – awarded for recklessness, and hope to make someone get their act together.


8. BMW v. Gore (1996) – invalidated an award as excessive; Facts: Involved a $2 million punitive damages award for the concealed paint touch-up of a new car, with compensatory damages assessed at only $4000.


1. Set out ‘guideposts’: (1) the degree of reprehensibility, (2) the disparity between the harm or potential harm suffered and the punitive damages award, (3) the difference between this remedy and the civil penalties authorized or imposed in comparable cases.



2. STEVENS majority (w/ O’CONNOR, KENNEDY, SOUTER, BREYER) – sees this as a “grossly excessive” award based on procedural due process – i.e., the requirement of fair notice to the defendant of potential legal liability



3. BREYER concurrence (w/ O’CONNOR and SOUTER) – also could be seen as matter of SDP – depriving citizens of life, liberty, or property through “arbitrary coercion.”


4. SCALIA dissent (w/ THOMAS) – does not view the 14th amendment DP clause as secret repository of substantive guarantees against ‘unfairness’.



5. GINSBURG (w/ REHNQUIST) dissented.

9. State Farm v. Campbell (2003) – struck down (6-3) a punitive damages award (using the Gore guideposts) against an insurance company of $145 million, where full compensatory damages were only $1 million.



1. KENNEDY (w/ REHNQUIST, STEVENS, O’CONNOR, SOUTER, BREYER) – when an award is grossly excessive, it furthers not legitimate purpose and constitutes an arbitrary deprivation of property.  Applying the Gore guideposts he found (1) strayed too far from proper reprehensibility analysis, (2) single-digit multipliers are more likely to adhere with due process, (3) not comparable to relevant civil sanction of fraud ($10,000).


2. SCALIA, THOMAS, GINSBURG dissent for same reasons as in Gore.


10. Morris USA v. Williams (2007) – Roberts Court (5-4 split) vacated an award to the estate of a deceased smoker of $821,000 in compensatory damages and $79.5 million in punitive damages against a tobacco manufacturer on a claim for fraud for having knowingly and falsely led him to believe that smoking was safe.



1. BREYER (w/ ROBERTS, KENNEDY, SOUTER, ALITO) – DP clause forbids a state to use a punitive damages award to punish a defendant for injury that it inflicts upon nonparties who are strangers to litigation. (generalized grievances, no standing?)



2. STEVENS dissent – committed to limits in Gore and State Farm, but objected to this new “novel” limit on the states’ power to impose punishment in civil litigation (unworkable distinction).



3. SCALIA, THOMAS, GINSBURG dissented.


11. Rececnt Exxon Valdez – ***provides the test – maybe should read the Exxon case??



1. SOUTER – not decided on due process grounds, bur rather, found under Federal Maritime Law a 1:1 ratio for punitive damages



2. STEVENS dissent: to SOUTER, Who are you to write the law?

The “Takings” Clause


1. Takings clause of 5th amendment – “private property shall not be taken for public use, without just compensation.”


2. Is the public use requirement satisfied when the government takes private property and then transfers it for development or use by other private parties?  The Court has extended the same deference toward legislative determinations of what constitutes “public use” as it does under economic due process scrutiny.


3. Berman v. Parker (1954): Facts – involved a challenge to a D.C. law authorizing the taking of private property for the purpose of redeveloping blighted urban areas.  After condemnation, the government could lease or sell that property to private developers, who were required to conform to redevelopment plans adopted by a D.C. agency.



1. The role of the judiciary in determining whether the eminent domain power is being exercised for public purpose is an “extremely narrow” one.



2. Concept of public welfare is very broad, and the legislature can decide if it wants the community to beautiful, healthy, spacious, clean, well-patrolled, etc.  The rights of the property owner are justified under 5th amendment when they receive just compensation.


4. Hawaii Housing Authority v. Midkiff (1984) – upheld (unanimous decision) Hawaii’s use of eminent domain to solve the problem of concentrated land ownership


1. Facts: In the 1960’s, the legislature found that 72 private landowners owned 47% of the state’s land and the state and government owned 49%, leaving only 4% for other private owners.  On Oahu, the most urbanized, 22 landowners owned 72.5% of the fee simple titles.  The legislature concluded that “concentrated land ownership was responsible for skewing the residential fee simple market, inflating land prices, and injuring public tranquility and welfare.  The Hawaii Land Reform Act of 1967 was designed to compel large landowners to break up their estates.  Under the Act, tenants living on single-family residential lots under long-term leases from landowners were entitled to ask the state’s housing authority to condemn the property on which they lived.  After the state acquired the property by eminent domain, it could sell the land to tenants who had applied for fee simple ownership.


2. O’CONNOR – The ‘public use’ requirement was “coterminous with the scope of a sovereign’s police powers.”  Regulating oligopoly and the evils associated with it is a classic exercise of a state’s police powers.  Therefore, this is a rational approach to identifying and correcting market failure.




1. “Public use” construed broadly – so long as the state’s use of its eminent domain power is “rationally related to a conceivable public purpose,” the public use requirement is satisfied.

5. Kelo v. City of New London (2005)


1. Facts: The long-struggling city of New London, Connecticut wanted to revitalize itself economically by carrying out a redevelopment plan that included building a $300 million research facility for the Pfizer pharmaceutical company, plus an adjacent conference hotel, residences and pedestrian “riverwalk” along the Thames River.  The city believed that the development plan would create jobs, generate tax revenue, and revitalize the downtown area.  The plaintiffs were the owners of 15 properties condemned by the city.  These properties were mostly owner-occupied houses; none were in poor condition, but all were in the development area.  P’s claim was that city decision to take non-blighted property for the purpose of economic development was not a “public use.”


2. STEVENS majority (w/ KENNEDY, SOUTER, GINSBURG, BREYER): Requirement of public use did not mean that the property had to be made open to, or used by, the public at large.  All that was required was a “public purpose” behind the taking.  This further reflected longstanding deference to the legislature in this field.  “The city’s economic plan is ‘carefully formulated’ and ‘comprehensive in nature’.”


3. KENNEDY concurrence (swing vote): A taking is invalid if clearly shown to have been “intended to favor a particular private party, with only incidental or pretextural public benefits.”


4. O’CONNOR dissent (w/ REHNQUIST, SCALIA, THOMAS): takings for ‘economic development’ is unconstitutional, because they are not for public use.  This decision opens the door for any private property to be taken by the government.  The government can’t take property from one and give to another who they think will make better use of the property (‘better-use argument’).  “Nothing is to prevent the state from replacing any Motel 6 with a Ritz-Carlton, any home with a shopping mall, or any farm with a factory.”


5. THOMAS dissent: takings are only allowed if the government of public actually uses the taken property (original understanding).  The majority’s ruling will fall disproportionately on poor communities.
2. Personal Liberty (“Privacy”)


1. Unlike economic rights, “fundamental rights” invoke a stricter scrutiny.  The state’s objective must be “compelling,” not merely “legitimate”; and the relation between that objective and the means (means-ends fit) must be very close, so that the means can be said to be “necessary” to achieve the end.


2. The rights which the court has found to be “fundamental” have tended to be in the related areas of sex, marriage, child-bearing, and child-rearing.  Most of these fundamental interests fall within a broad category of the “right to privacy” although a more descriptive term for some may be the right to “personal autonomy.”


3. Significance of two tiers:  Where the right found is not fundamental, so that a legitimate state objective, and a rational relation between the means chosen and that objective are all that is required, the court’s deference is so extreme that there is virtually no scrutiny at all.  In contrast, if the right is found to be fundamental, the scrutiny is so strict that few statues impairing it can meet the double test of showing the compelling state objective, and that it cannot be achieved in a less burdensome way.


4. Sometimes a “liberty” against state action is said to be part of the right in question (whatever it may be).


5. These three older cases led up the Griswold and Roe decisions.  They built on an aspect of Lochner that never died.



1. Meyer v. Nebraska (1923) – The court reversed a conviction of a teacher for teaching German and thus violating a state law prohibiting the teaching of foreign languages to young children.




1. The court held that liberty denotes not merely freedom from bodily restraint, but also the right of the individual to contract, to engage in any of the common occupations of life, to acquire useful knowledge, to marry, to establish a home and bring up children, to worship God according to the dictates of his own conscience, and generally to enjoy those privileges long recognized at common law as essential to the orderly pursuit of happiness by free men.


2. Pierce v. Society of Sisters (1925) – The court struck down an Oregon law requiring children to attend public schools.




1. Under the Meyer view of fundamental rights, the law interfered with “the liberty of parents and guardians to direct the upbringing and education of children under their control.”



3. Skinner v. Oklahoma (1942) – decided on equal protection grounds, but was motivated by SDP-like concerns.  The court struck down an Oklahoma law requiring sterilization after a third conviction for a felony involving “moral turpitude,” but which did not apply to white collar crimes such as embezzlement.




1. the Court strictly scrutinized the discrimination between embezzlement and grand larceny, because “marriage and procreation are fundamental to the very existence and survival of the race.”


4. This line of older cases including Meyer, Pierce, and Skinner are important b/c there is a lot of litigation left with these.

6. Contraceptives: Griswold – famous contraceptives case striking down a statute forbidding the use of contraceptives; recognizes a “right of privacy”


Facts: A Connecticut statute forbade the use of contraceptives (and made this use a criminal offense); the statute also forbade the aiding or counseling of others in their use.  A director of the local Planned Parenthood was convicted of counseling married persons in the use of contraceptives.  No users, married or single, were charged.


1. DOUGLAS – declines to use Lochner as guide; instead “penumbras (zones of privacy) and emanations” in specific guarantees of the Bill of Rights shown by Meyer and Pierce cases.


2. GOLDBERG – believed that the 14th amendment protected all “fundamental rights” whether or not they were explicitly listed in the Bill of Rights (found support for this in the 9th amendment); “marital privacy” is among fundamental rights.


3. HARLAN – due process of 14th amendment stands on its own – law violates basic values “implicit in concept of ordered liberty” therefore statue violated interest in marital privacy, however, he did not find a general right to privacy for sexual relations (rejected idea that adultery, homosexuality, fornication, and incest were protected by same right to privacy (right of privacy not absolute)).



1. distinguished his dissent in a suit where doctor did not have standing b/c it was a 3rd party suit – so no injury; Poe v. Ullman – a married couple did not have standing b/c there was no real injury b/c that had not been arrested under the challenged law; never reached the merits.



4. BLACK (dissent) – majority is reading things into the constitution; no right to privacy in any specific guarantee.

7. Eisenstadt v. Baird (1972) – court overturned a conviction under a law banning the distribution of contraceptives to unmarried persons.



1. The court avoided the explicit decision of whether the fundamental right recognized in Griswold extended to unmarried persons.  Instead, it was decided as a violation of equal protection under a more searching minimum rationality review.



2. BRENNAN – one passage appeared to expand (from the narrow nature of Griswold) the nature of the right to privacy to the broader on later used in Roe.  “It is true that in Griswold the right of privacy in question inhered in the marital relationship.  Yet the married couple is not an independent entity with a mind and heart of its own, but an association of two individuals each with a separate intellectual and emotional make-up.  If the right of privacy means anything, it is the right of the individual, married or single, to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child.”

8. Carey v. Population Services (1977) – court struck down a New York prohibition of the sale or distribution of contraceptives to minors under 16

9. Abortion: Roe v. Wade (1972) – famous abortion case that found a woman’s right to privacy includes the right to an abortion


1. BLACKMUN majority – gave a very specific holding and set out a trimester system.




1. First trimester: A state may not ban, or even closely regulate, abortions.  The decision to have an abortion, and the manner in which it is to be carried out, are to be left to the pregnant woman and her physician. (mortality rates for mothers having abortion during the 1st trimester were much lower than the rate for full-term pregnancies).




2. Second trimester: The state may protect its interest in the mother’s health by regulating the abortion procedures in ways that are “reasonably related” to her health.  But the state may protect only the mother’s health, not the fetus’ life, during this period.




3. Third trimester: As the beginning of the third trimester, the fetus becomes viable, and thus has a capability of meaningful life outside the mother’s womb.  Therefore, after viability, the state has a compelling interest in protecting the fetus, and it may regulate or even proscribe abortion.  However, abortion must be permitted where necessary to preserve the life or health of the mother.


2. The Roe decision was based on the right of privacy.  The court pointed to Griswold (marriage), Skinner (procreation), Eisenstadt (contraception), and Pierce and Skinner (freedom in child-rearing and education).  This right of privacy was found to be party of “liberty” protected by the 14th amendment, and was “broad enough to encompass a woman’s decision whether or not to terminate a pregnancy.”



3. Standard of Review: The court held a woman’s interest in deciding was a “fundamental” one, and could only be outweighed if: (1) there was a compelling state interest in barring or restricting abortion; and (2) the state statute was “narrowly drawn” so that if fulfilled only that legitimate state purpose.




1. The state could have two compelling interests: (1) protecting the health of the mother and (2) protecting the viability of the fetus (1st is only compelling after 1st trimester when abortion related dangers outweigh live-birth related ones, 2nd only applied during third trimester.)




2. Court rejected state’s argument that they had a compelling interest before viability, in protecting the fetus as a “person” as used in 14th amendment. (reached conclusion on historical grounds).





1. If a fetus is a person under 14th amendment, Roe has no case.



2. REHNQUIST dissent: “Liberty” is not guaranteed absolutely against deprivation, only against deprivation without due process of law.  Should look to see whether a law has a rational relation to a valid state objective [Lee Optical] as used in economic and social legislation challenges (as opposed to stricter scrutiny used by majority).


3. WHITE dissent: should be a states issue b/c it’s not in the Constitution.



4. Criticism of Roe: too much guidance from BLACKMUN w/ his trimester system.


4. ***Current Justices on Roe:




1. SCALIA and THOMAS believe it was wrongly decided




2. O’CONNOR – expressed doubt about elaborations of the decision, but never questioned the central premise (seen later in Casey)

10. STATE REGULATION OF ABORTION AFTER ROE


1. Regulations of medical procedures: Akron I (1983) – court invalidated a requirement that abortions performed after the first trimester be performed in a hospital rather than in outpatient facilities, which were less expensive.  



1. the court reasoned that the provision was a “significant obstacle in the path of women seeking an abortion.”



2. The court also invalidated a provision mandating a set of guidelines regarding information the physician must convey to the woman regarding development of the fetus, the date of possible viability, and the complication that might result from an abortion.




1. the court rejected that state’s argument that it had an interest to insure that the consent of the woman was “truly informed” saying that the provisions were really designed to “persuade her to not have the abortion.”



3. Spousal and parental consent requirements: Planned Parenthood v. Danforth (1976) – court struck down Missouri’s requirement of a husband’s written consent for an abortion during first 12 weeks of pregnancy.  Also, court struck down provision requiring an unmarried woman under 18 to obtain parental consent before having an abortion.




1. state cannot delegate authority to prevent abortion during first trimester, since the woman is more directly and immediately affected by the pregnancy.  State cannot give “absolute veto” over abortion decision, but this did not mean every minor may give effective consent for abortion.




2. Elaborated on in Bellotti v. Baird (Bellotti I) (1976) – blanket “parental veto” is different from one permitting a mature minor to obtain an order permitting the abortion w/o parental consultation.




3. the court clarified the extent to which parents could be involved in a minor’s abortion decision in Bellotti II (1979).  State could only involve a parent in the decision if it also provided an alternative judicial bypass procedure so the parental involvement was not an “absolute and arbitrary veto.”



4. the court did uphold parental notice (as opposed to consent) requirements, sustaining a Utah law requiring physicians to notify parents of any abortion on a minor.



5. In Hodgson v. Minnesota (1990), the court struck down a requirement that both parents be notified 48 hours before an abortion was performed on a minor, but found this notification requirement allowable if a proper judicial bypass procedure was available.  In Akron II (1990), the court upheld a one-parent notification requirement accompanied by a judicial bypass procedure.



4. Waiting period and reporting requirements




1. Akron I – court struck down a mandatory 24 hour waiting period after the pregnant woman signed a consent form, a provision that increased the cost of obtaining an abortion by requiring two separate trips to a facility.




2. Thornbrough (1986) – court struck down several reporting requirements regarding the identities of the physician and the pregnant woman



5. Abortion funding restrictions – only abortion regulations upheld between Roe and Casey



1. Maher v. Roe (1977) – upheld a Connecticut regulation granting Medicaid benefits for childbirth but not for medically unnecessary abortions.




2. Hyde v. McRae (1980) – upheld federal funding limitations in Hyde Amendment, which barred payments even for most medically necessary abortion (except for victims of rape or incest or where mother’s life was threatened), thus went beyond refusal of funds for medically “unnecessary” abortions.





1. From Maher: “although government may not place obstacles in the path of a woman’s exercise of her freedom of choice, it need not remove those not of its own creation.”




2. **STEVENS dissent** – a member of the Maher majority, he says this is different because the funding denial reached medically necessary abortions.




3. Rust v. Sullivan (1991) – State refusing to fund abortion or abortion counseling does not violate DP.  Nor does it violate DP for government sponsored family planners to tell pregnant women they “do not consider abortion an appropriate method of family planning.”





REHNQUIST majority: DP clause confers no affirmative right to governmental aid, even with respect to a liberty with which government may not otherwise interfere.




4. Webster v. Reproductive Services (1989) – court upheld provisions of a Missouri law barring state employees from performing abortions and the use of public facilities for abortions, even where the patient paid for the abortion herself.





REHNQUIST: in light of abortion funding cases such as Harris, DP clause generally confer no affirmative right to governmental aid.

11. Casey – “undue burden” test; viability is the earliest point at which a state can ban abortion.


1. O’CONNOR (w/ KENNEDY, SOUTER)




1. Essential holding of Roe is upheld – viability marks the earliest point at which the state’s interest in fetal life is constitutionally adequate to justify a legislative ban on abortions.



2. The right to an abortion is found in “liberty” of due process – it can be derived from right to bodily integrity, right to control reproduction (Griswold, Eisenstadt, Carey), right to marry (Loving), procreation, contraception, family relationships, child upbringing (Pierce), and education (Meyer).  ***Never says abortion is a fundamental right.




3. “At the heart of liberty is the right to define one’s own concept of existence, of meaning of the universe, and of the mystery of human life.”



4. “Undue Burden” Test – at this point, the court abandoned the trimester framework of Roe, and the principle that any pre-viability abortion regulation must survive strict scrutiny.




1. ** An undue burden exists if its purpose or effect is to place a substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability.  So broken into two parts this means:





1. Prior to viability, the state may regulate abortion but it may not place an undue burden in the path of the woman seeking the abortion.






1. An undue burden is when a regulation has the purpose or effect of putting a substantial obstacle in the path of the woman.






2. After viability, the state, in promoting its interest in potential human life, may if it chooses, regulate or even proscribe, abortion, except where necessary, in appropriate medical judgment, for the preservation of the life or health of the mother.







1. Viability is the line where the state’s interest becomes sufficiently compelling b/c there is now a realistic chance the baby can now survive outside the womb, and the independent existence of a second life is the object of the state’s protection, which overrides the woman’s right to choose.






3. The states may pass regulations that express the profound respect for life or measures designed to persuade her to choose child birth over abortion, but these regulations cannot have the purpose or effect of placing a substantial obstacle in her path.




5. The “undue burden” test was then applied to the different regulations at issue in the Pennsylvania statute:





1. Informed consent – the statute required (except in cases of medical emergency) that at least 24 hours before performing an abortion, a physician inform the woman of the nature of the procedure, the health risks of the abortion and of childbirth, and the probable gestational age of the unborn child.





1. (Valid) While some women may find this waiting period of 24 hours to make the decision to abort “particularly” burdensome, it is not unreasonable, and does not place a “substantial obstacle” in her path.






2. Overrules Akron I and Thornbrough to the extent that a state may express a preference for childbirth over abortion.




2. Spousal notification – except in cases of medical emergency, no physician is allowed to perform an abortion on a married woman without receiving a signed statement from the woman that she has notified her spouse about the abortion.  The woman has the option of providing an alternative signed statement certifying that the man who impregnated her is not her husband, husband could not be located, pregnancy is a result of spousal sexual assault which she has reported, or that the woman believes that notifying her husband will cause him or someone else to hurt her.





1. (Invalid) **only regulation struck down – for a small group of women this will pose an undue burden, so it’s enough to strike the regulation.  Spousal notification may cause additional domestic violence for some women.  Also, the idea that women are dependent on their husbands is outdated thought, they can make their own decisions.  “Women do not lose their constitutionally protected liberty when they marry.”




3. Parental Notification – except in medical emergency, a woman under 18 may not obtain an abortion unless she and one of her parents (or guardian) provides informed consent.  The state has a health exception and a judicial bypass procedure (if neither a parent of guardian provides consent, a court may authorize the abortion if determined that the young woman is mature and capable of giving informed consent, or that the abortion is in her best interests).






1. (Valid) because it provides a health exception and judicial bypass procedure.




4. Reporting Requirements – Every facility which performs abortions is required to file a report stating its name and address.  For each abortion performed, a report must be filed identifying” the physician, the facility, the referring physician or agency, the woman’s age, the number of prior pregnancies and prior abortions, gestational age, type of abortion procedure, abortion date, any pre-existing medical conditions that would complicate pregnancy, medical complications with abortion, basis for determining if abortion was medically necessary, weight of aborted fetus, whether the woman was married, and if so, whether notice was provided or the basis for failure to provide notice.






1. (Valid except for spousal notice) the collection of such data is vital element in medical research and relates to health and do not impose substantial obstacle on woman’s choice, so statute is valid.



2. STEVENS concurrence



1. agrees that state may express preference for normal childbirth




2. agrees state may take steps to ensure the choice is thoughtful and informed.




3. does not like attempts to persuade women to choose childbirth over abortion



3. REHNQUIST (w/ THOMAS, SCALIA) dissent



1. Roe was wrongly decided, should be overruled;




2. right to abortion is not a “fundamental right”





1. different from marriage, procreation, and contraception (found to be “fundamental) because it involved termination of another life





2. not rooted in historical traditions, which Rehnquist believes is the only way a right is fundamental; 





3. since not fundamental right, can be regulated by states in ways rationally related to a legitimate state interest.



4. SCALIA (w/ REHNQUIST, THOMAS) dissent




1. Roe was wrongly decided, should be overruled, and would uphold Pennsylvania statute in its entirety.




2. right to abortion not a liberty protected in any way by constitution




3. history actually indicates prohibiting abortion is rooted in traditions and history.



5. ALITO – when he was on the 3rd circuit he said that spousal notification was constitutional; he probably doesn’t like the undue burden standard


6. ROBERTS – probably doesn’t like undue burden standard



7. KENNEDY – he is the swing vote on this, he probably will always at least pay lip service to the undue burden test, but will probably be slow to find any particular restriction as constituting an undue burden

12. Ayotte (2006) – O’CONNOR (unanimous decision): An abortion law with a constitutional infirmity does not need to be struck down in its entirety, the courts can just strike down those parts that are invalid.


13. Carhart I (2000) – (partial-birth abortion) the Court struck down a Nebraska law prohibiting late-term “dilation and extraction” (D&X) abortion without providing for exceptions to preserve the mother’s health.  There was conflicting expert testimony about whether D&X was ever medically necessary for the life of the mother.


1. BREYER majority, w/ Stevens, Ginsburg, O’Connor, Souter




1. They found that the lack of a health exception violated Casey – felt substantial medical testimony supported the proposition that banning D&X could endanger mother’s health.




2. The statute was too vague so that doctors in attempting to perform D&E could accidently perform D&X and then be prosecuted, therefore places an obstacle in path of woman.  Doctors would think of law rather than well-being of woman.


2. STEVENS concur w/ Ginsburg – 4 of 17 justices have endorsed central holding of Roe since it was decided.  The holding that the word ‘liberty’ includes a woman’s right to choose, makes it impossible to find a legitimate state interest to require a doctor to perform any procedure other than the one he believes best protects the woman.



3. GINSBURG concur w/ Stevens – saw this as an attempt to “chip away at the private choice shielded by Roe, even as modified by Casey.


4. O’CONNOR concurrence – if the law had a health exception and was clearer about only banning D&X it would be OK.



5. KENNEDY dissent **note he switches sides, Rehnquist




1. majority ignores the state’s interest in preserving life, Casey left room for states.



2. Nebraska has the right to decide that an absolute ban on D&X prevented no woman from getting a safe abortion.



6. THOMAS dissent w/ Rehnquist, Scalia – there is a difference between a state allowing a medical exception for abortion and a state banning a certain type of abortion without a medical exception.  In a medical emergency women could still get an abortion, just not D&X.


14. Carhart II (2007) – federal case – court upheld a federal ban on partial birth abortions that was similar to Carhart I case.


1. Facts: Congress passed Partial Birth Abortion act in response to Carhart I that made it a crime to carry out an abortion by a procedure that was referred to as an “intact D&E.”  Congress defined the crime very clearly, including exact procedures used. “doctor must perform an ‘overt act, other than completion of delivery, that kills the partially delivered living fetus.’ ‘The physician must have ‘deliberately and intentionally’ delivered the fetus to one of the Act’s anatomical landmarks.’  Congress also made factual findings about the procedure and found it is never medically necessary.  



2. Kennedy majority w/ Roberts, Scalia, Thomas, Alito – distinguished Carhart I, but did not overrule it.




1. The Act is not vague unlike the Nebraska statute; gave precise anatomical landmarks.



2. statute did not ban standard late-term D&E abortions




3. not an undue burden – endorsed legislative goals and methods for the first time.





1. Congress is free to legislate to “show its profound respect for the life within the woman,” and to further government’s legitimate interest in regulating the medical profession in order to promote respect for life, including life of the unborn.





1. some women come to regret their choice which may cause severe depression and loss of esteem, the abortion doctor may not fully disclose precise details of operation, they may learn of details post-operatively and be filled with grief, medical profession may find different and less shocking methods of performing abortions.






2. also, statute’s failure to provide a mother’s health exception did not create an undue burden





2. **He did leave open the possibility of an “as-applied” challenge, which could be brought in any case the mother’s health could be placed in jeopardy.



3. Thomas concur w/ Scalia – court’s abortion jurisprudence has no basis in the constitution



4. Ginsburg dissent w/ Stevens, Souter, Breyer




1. objected to the lack of a health exception for the mother, with evidence showing the banned abortion method was actually safer




2. statute did not save a single fetus, since other methods were available, therefore the statute did not further any goals the court claimed “preserving and promoting fetal life”




3. “regret” rationale criticized – the court was not allowing women to make informed choice (as allowed by Casey) but was instead taking away the right to make an autonomous choice, even at the expense of their safety.  This view also reflects ancient notions about women’s place in family (which she hates as shown in her EP gender discrimination opinions)



4. “as applied” challenges forces women to wait for “as applied” challenges which jeopardizes women’s health and places doctors in untenable position.




5. statute is “chipping away” at a right declared by the court.



5. Future abortion regulation (concluded from Carhart II)



1. gov could completely ban a particular method as long it does not impose an undue burden on women, which it won’t if another reasonably safe method is available




2. if a procedure is found to be never medically necessary, the gov probably won’t have to draft a health exception




3. gov could ban “more regrettable” procedures in favor of “less regrettable” ones




4. compelling gov interests could include:





1. concern for woman’s emotional health




2. desire to reduce the number of abortions




3. desire to regulate the medical profession
1. Family and Sexuality

1. Marriage: 



1. Loving v. Virginia (1967) – struck down Virginia ban on interracial marriage relying principally on EP, but also on a DP claim




1. statute deprived couple of liberty without due process; “freedom to marry” has long been recognized as one of the vital personal rights essential to happiness by free men.  Marriage is one of the ‘basic civil rights of man.’ [in reference to Skinner]



2. Zablocki v. Redhail (1978) – court struck down a Wisconsin law that provided that any resident having a child not in his custody and which he is under obligation to support by court order could not marry without obtaining court approval.




1. court’s decision strongly influenced by SDP precedents treating the “right to marry” as “fundamental”




2. Rehnquist dissent – found no basis for heightened scrutiny, insisted on traditional presumption of ‘validity’ as in Lee Optical


3. Turner v. Safley (1987) – court extended Zablocki to strike down a prison regulation that restricted prison inmates’ right to marry by conditioning it on the prison superintendent’s approval from compelling reasons such as pregnancy or birth of a child.




1. O’Connor majority – under Loving, Zablocki the decision to marry is a ‘fundamental right’


2. Extended Family Relationships


1. Moore v. East Cleveland (1977) – court invalidated a zoning ordinance limiting occupancy of a dwelling to members of a single ‘family’ (grandmother with two grandsons who were cousins were not allowed to live together under the ordinance)




1. Stevens concurs – applied ‘limited standard of review’ finding an unjustifiable restriction on right to use own property as seen fit.


2. Belle Terre v. Boraas (1974) – court upheld a zoning restriction which excluded unrelated people from living together.



3. Taken together, Moore and Belle Terre show that it is family relations, not the right of individuals to choose with whom they live, that the court honors with fundamental right status.



4. Troxel v. Granville (2000) – court concluded that state court’s decision granting grandparents visiting rights to their grandchildren over the objections of the sole surviving parent, ‘fit custodial mother,’ had violated mother’s SDP rights.




1. O’Connor w/ Rehnquist, Ginsburg, Breyer plurality – due process protects fundamental right of parents to make decisions concerning the care, custody, and control of their children.  DP clause doesn’t permit a state to infringe on fundamental rights of parents to make childrearing decisions b/c state judge thinks he can make a ‘better’ decision.




2. Thomas, Souter concurrence – recognized parent’s fundamental interest in childrearing, Thomas would apply ‘strict scrutiny’ to infringements of that interest.



3. Stevens dissent – parent’s liberty interest should not be so inflexible – 14th amendment leaves room for states to consider impact on child of possibly arbitrary parental decisions not in child’s best interest



4. Scalia dissent – plurality shouldn’t read their views into constitution




5. Kennedy dissent – family courts are best suited to deal with this



5. Michael H. v. Gerald (1989) – court upheld a California law establishing a presumption that a child born to the wife is legitimately a child of the marriage, only rebuttable under limited circumstances.  Biological father (98% certain) sought visitation and other rights with respect to the child.




Scalia majority – our traditions have protected the ‘marital family’


3. Sexuality


1. Bowers v. Hardwick (1986) – upheld Georgia law that made homosexual sodomy a felony.



1. proscriptions against such acts have ancient roots, and the court did not have to take an expansive view and discover new fundamental rights


2. Lawrence v. Texas (2003) – overrules Bowers



1. Facts: In Houston, Texas, officers of HPD were dispatched to a private residence in response to a reported weapons disturbance.  They entered an apartment where two men were engaged in sexual activity.  The two men were arrested, charged, and convicted under a Texas law prohibiting sodomy.




2. Holding: struck down Texas’ anti-homosexual sodomy law



3. Kennedy w/ Stevens, Souter, Ginsburg, Breyer





1. reviewed older SDP cases that touched on sexual conduct and emphasized a right of privacy






1. “protected space of the marital bedroom” (Griswold); right of privacy included right of individual to be free from gov intrusion on fundamental matters (Eisenstadt); recognized protection of liberty under DP clause has substantive dimension of fundamental significance in defining rights of the person (Roe)






2. there is an emerging recognition of liberty interest in sex (laws and traditions of past half century most relevant, Europe reference)




2. The D’s are entitled to respect for their private lives.  The ‘right to liberty’ under DP clause gives them the right to engage in their conduct without intervention of government and Texas statute furthers not legitimate state interest.





3. decision does not cover minors, persons who might be injured or coerced or where consent might not easily be refused, does not involve public conduct or prostitution.  ***does not involve whether the government must give formal recognition to any relationship that homosexual person seek to enter (gay marriage)***





4. decision does not classify interest in pursuing homosexual conduct as being a fundamental interest.  Instead the opinion applied rational basis review, and strikes down the statute because it “furthers no legitimate state interest.”






1. ***therefore, b/c homosexual conduct is not a fundamental right, a statute could be upheld under this alleged form of rational basis review of state shows a legitimate interest.



4. Scalia dissent w/ Rehnquist, Thomas – court has signed onto the homosexual agenda; fearful this will lead to recognized right of gay marriage.

4. Right to Die


1. A competent adult has a 14th amendment ‘liberty’ interest in not being forced to undergo unwanted medical procedures, including artificial life-sustaining measures.



2. The state has an important countervailing interest in preserving life, which at least requires clear and convincing evidence that a now-incompetent patient would have voluntarily declined the life-sustaining measures.



3. Terminally ill patients do not have a general liberty interest in “committing suicide.”  Nor do they have a right to recruit a third person to help them commit suicide (physician who would prescribe a fatal dose of drugs).



4. Cruzan (1990)



1. Facts: Nancy Cruzan suffered severe brain damage in an automobile accident.  Since 1983, she was in a persistent vegetative state, a coma in which she had no awareness but continued to breathe without a respirator.  All medical authorities agreed there was virtually no chance she would ever become conscious again or be aware of her surroundings.  She was kept alive by a feeding and hydration tube implanted in her stomach.  She was cared for in a Missouri state hospital, and the state was paying for her care.




2. Claim: Nancy’s family asked the hospital to end the artificial nutrition and hydration, at which point, everyone knew she would die.  Nancy’s parents claimed that Nancy had a 14th amendment DP right not to be kept alive by unwanted medical procedures, and before the accident she had told friends she would not want to be kept alive in such a comatose condition.  But the Missouri Supreme Court concluded even if she had such a right, the right could only be exercised by clear and convincing evidence that these were her wishes.  The court found no such clear and convincing evidence and denied her parents’ claim.



3. Holding: Supreme Court agreed Missouri’s continuation of life-sustaining procedures did not violate Nancy’s 14th amendment rights.




4. Rehnquist majority





1. competent person has a protected liberty interest in refusing unwanted medical treatment that outweighs any state interest.





2. but Nancy was not competent, so could Missouri require that such procedures be discontinued only when there is clear and convincing evidence that is what she wanted?  






1. Yes, the state’s interest in safeguarding human life was strong enough to entitle the state to guard against potential abuses by imposing clear and convincing evidence standards.





3. Nancy’s verbal statements to a roommate a year before the accident that she would not want to live as a ‘vegetable’ were not enough.





4. state is not required to accept ‘substitute judgment’ from family members, if there is no proof that the views of these members reflected what Nancy’s own view were or would have been.




5. O’Connor concurs – agrees there is a protected liberty interest in refusing unwanted medical treatment



6. Scalia concurrence – no constitutional right to refuse unwanted medical procedures, right to refuse unwanted medical procedure is same as ‘right to commit suicide’ and nation’s traditions give states unquestioned power to prohibit suicide.




7. Stevens dissent – where patient has not made a prior expression of intent, the patient’s ‘best interests,’ not the state’s interest in preserving life, should control



5. Glucksburg (1997) – court upheld Washington’s ban on ‘promoting a suicide attempt.’  The state defined this as ‘knowingly causing or aiding another person to attempt suicide’ and made it a felony.




1. Rehnquist majority w/ O’Connor, Scalia, Kennedy, Thomas




1. whether there the ‘liberty’ protected by DP clause includes a right to commit suicide which includes a right to assistance in doing so. No





1. no historical right and definitely not a fundamental right – only rights deeply rooted in history and tradition are fundamental;






2. distinguishes Cruzan – was not deduced from abstract concepts of personal autonomy, but rather interest recognized was from common-law rule that forced medication was a battery and long legal tradition protecting decision to refuse unwanted medical treatment.  Interest in committing suicide has never enjoyed similar legal protection.






3. state’s interest was rational – interest in preserving life, protecting integrity of medical profession, protecting the vulnerable, state could rationally fear legalizing assisted suicide would send it down ‘slippery slope’ towards even involuntary euthanasia.




2. O’Connor concurrence – no general ‘right to suicide’ but she leaves open possibility that a terminally ill patient suffering great pain might have limited right to have medication to alleviate suffering, even where this may hasten death




3. Stevens concurrence in the result – there are situations in which an interest in hastening death is legitimate, and there are times when it is entitled to constitutional protection.



4. Souter concurrence in the result – only look to see if statute sets up an arbitrary imposition or purposeless restraint at odds with DP clause, if so, it would violate DP even if it didn’t burden a ‘fundamental interest’ and even if not wholly irrational




5. Breyer concurrence in the result – claimed liberty interest was more of a right to die with dignity, which would include personal control over death, professional medical assistance, and avoidance of unnecessary and severe physical suffering.


5. Procedural Due Process


1. Due process clause does not bar the government from procedural irregularities.  Only when ‘life,’ ‘liberty,’ or ‘property’ are being taken is the government required to act with procedural correctness.



2. “liberty” and “property” defined (Meyer defined ‘liberty’ as right of individual to contract, to engage in any of the common occupations, to acquire useful knowledge, to marry, to establish a home and bring up children and to worship God according to dictates of conscience.)


3. Public benefits




1. Goldberg v. Kelly (1970) – due process requires that a welfare recipient be afforded an ‘evidentiary hearing’ before termination of benefits


4. The tenure cases



1. Board of Regents v. Roth (1972) – court held that a nontenured teacher hired for one year at Wisconsin State University had no constitutional right to a statement of reasons and a hearing before being denied rehire – no ‘liberty’ or ‘property’ interest involved.



2. Perry v. Sindermann (1972) – a nontenured teacher (who had taught for 10 years) won a procedural due process right to a hearing on the sufficiency of the grounds for his nonretention b/c there was a de facto tenure program, and he had tenure under that – indicates that informal practices of customs may be sufficient to create a legitimate claim of entitlement to a benefit.


5. Bishop v. Wood (1976) – court held that the dismissal of a policeman did not implicate any ‘property’ or ‘liberty’ interest requiring a hearing to determine the sufficiency of the cause; claim should be decided in reference to state law.



6. Cleveland Board v. Loudermill (1985) – while state law remains focus for determination of whether a property right exists, state procedures contained in law are not the source of constitutionally required procedures upon termination of that property right.



7. Town of Castle Rock v. Gonzales (2005) – no property interest in police enforcement of a restraining order



1. Facts: An estranged husband who, in violation of a restraining order, abducted and killed his three children before being shot and killed by police upon whom he opened fire.




2. Scalia w/ Rehnquist, O’Connor, Kennedy, Souter, Thomas, Breyer





1. does not see a benefit as a protected entitlement if government officials may grant or deny it in their discretion




3. Stevens w/ Ginsburg dissent – would find the restraining order the functional equivalent of a private contract, thus protected property right



8. Paul v. Davis (1976) – ‘reputation’ alone is not a constitutionally protected interest



9. What process is due:  Once it is determined that a particular government action implicates an interest in ‘liberty’ or ‘property,’ what “process” is due?




1. Mathews v. Eldridge (1976) – court held that pre-termination evidentiary hearings were not required in the context of disability benefits and sets out a ‘balancing test’




1. consider the private interest that will be affected by official action





2. consider the risk of an erroneous deprivation of the interest through procedures used, and the probably value of additional or substitute procedural safeguards





3. consider the government’s interest, including function involved and burdens that the additional or substitute procedural requirements would entail
IV. EQUAL PROTECTION

1. The Equal Protection Clause is part of the 14th amendment.  It provides that “no state shall make or enforce any law which shall…deny to any person within its jurisdiction equal protection of the law.”

2. The federal government is also barred from making classifications through the 5th amendment due process clause.


3. The EP clause (and 5th amendment DP clause) apply only to government action, not action by private citizens.


4. ***VERY IMPORTANT – 14th EP applies to states; 5th amendment EP applies to federal (includes D.C.)


5. **There are three levels of scrutiny (Although Justice Stevens thinks there should only be one level since there is one EP clause)



1. strict scrutiny – race, national origin, alienage (sometimes) – a classification using a ‘suspect class’ will only be upheld if it is necessary to promote a compelling government interest


2. intermediate scrutiny – gender, illegitimacy – for intermediate scrutiny, the means chosen by the legislature, (i.e., classification) must be substantially related to an important governmental objective.


3. rational basis – other classifications – a classification will be upheld so long as it is conceivable that the classification bears a rational relationship to a legitimate government objective

6. Race Discrimination – ‘strict scrutiny’ – the classification must be justified by a ‘compelling’ governmental interest and must be ‘necessary’ to accomplish a legitimate government purpose

1. Strauder v. West Virginia (1880) – (juries); Strauder was convicted of murder by a jury from which blacks had been excluded because of an explicit command of a state law providing that all white males over 21 and citizens of the state could serve as jurors.  Strauder unsuccessfully sought to remove his case to a federal court, and Supreme Court said he should have been allowed to do so.


1. said that EP was only intended for race, and for political equality


2. Plessy v. Ferguson (1896) – ‘separate but equal’; “object of the 14th amendment was undoubtedly to enforce the absolute equality of the two races before the law, but in the nature of things could not have been intended to abolish distinctions based upon color”


1. Justice Harlan dissent – “Our constitution is color blind, and neither knows nor tolerates classes among citizens” – Justice Thomas’ view


3. Korematsu – gives black letter law in E.P.; still good precedent – racial classifications receive the strictest scrutiny




1. E.P. extends to race, nationality, ancestry, ethnicity




2. Korematsu survived scrutiny b/c it was a military matter




3. it still stands that any racial classification will be subject to strict scrutiny, therefore government must provide compelling interest.




4. **remember O’Connor references Korematsu in her Hamdi opinion, that there is no ‘blank check’ when deferring to executive and military**




5. it was found later that falsified information was submitted in Korematsu



6. review Jacksons’ dissent??


4. “Graduate school cases” – started to show flaws in separate but equal




1. Sweatt v. Painter (1950)  ‘UT law school case’

5. Bolling v. Sharpe – can’t have two standards, 1 for states 1 for federal, so what applies to one applies to the other (5th EP = 14th EP)

6. Brown v. Board of Education (Brown I)


1. gave the ‘rule of law’ for education desegregation



2. distinguished from Plessy by different circumstances



3. used the history of the 14th amendment



4. also used “intangible factors” – mainly sociological studies showing segregation imposed a “sense of inferiority” on black children; this was main logic behind holding??



5. *Criticisms of Brown – the use of sociology and psychology; shouldn’t rely on social studies, instead look for intentional discrimination.



6. “right but wrong” – was Brown decided wrongly? And should the court have stepped in?

7. Brown II – puts into action the remedies for desegregation of schools



1. famous quote “with all deliberate speed” – Webster’s defines this as “slow”



2. the S.C. initially gave lower courts the power to enforce Brown, the cut it back as time went on and changes were implemented


3. **remember here Cooper v. Aaron (Arkansas desegregation case) – reaffirming that Court is supreme and interprets the law – and the states are bound by this


8. Video clip discussing Brown v. Board


1. 1950 court – seemed to have a 5-4 vote supporting Plessy ‘separate but equal’


2. wanted more study on remedies and history of the 14th amendment but this proved inconclusive



3. In 1954, Justice Warren replaced Justice Vinson (Vinson died)



4. Warren said – “the only way to sustain Plessy is to say the negro is inferior, and Brown I says they are not.  So should “abolish in a tolerant way segregation of schools”



5. Warren read “unanimous” decision in Brown

9. Charlotte case – Justice Black – court orders “immediate” implementation of remedies, as they were being drawn out.

10. **Remember – the court steps in to protect minorities, when “fundamental rights” are restricted – Footnote 4 Carolene Products; this reaffirms the Court’s role in government.


11. Loving – also has a SDP part



1. An interracial couple was married in D.C. where interracial marriage was legal – then returned to Va. where it wasn’t.  They were charged as violating a statute banning interracial marriage and sentenced to 1 year in prison, but the trial judge suspended this sentence if they would leave the state and not return for 25 years.  The couple challenged the statute under EP.



2. The Court found that the statute protected “white supremacy” and was therefore unconstitutional.



3. **Tie EP and SDP arguments together, and keep in mind the separate arguments.




1. SDP deals with a “liberty” – ‘freedom to marry’ which is a fundamental right




2. EP always deal with classifications – racial classifications are subject to highest level of scrutiny 




3. **The same set of facts may give rise to both SDP and EP claims*** You must determine how far you can go with each argument.




4. The language “void on its terms” may invoke procedural due process, meaning there is no appeal and no procedure to present your case.


12. Palmore – court reversed a district court decision to award custody of a child to the father b/c the mother had remarried a black man.

12. Now remember Lawrence v. Texas – gay sodomy statute



1. Does Lawrence have an EP argument?  FYI – homosexuality, or sexual orientation, gets rational basis scrutiny under EP.  Under EP, it is never rational to single out a person or group.  Think about the classification: difference in treatment of homosexual v. heterosexual sodomy


2. So then what if a statute was passed against all sodomy?




1. This would take away his EP argument, but then you would run into SDP issues of fundamental rights including “right to marital intimacy” etc. Griswold, Eisenstadt.

13. “Counter-majoritarian” dilemma – courts stepping in to protect minorities.  But should the court ever step in to protect a majority?
A. DISCRIMINATORY PURPOSE AND EFFECT


1. How do you prove discriminatory purpose?  Look at case law.  Can a law that is racially neutral on its face ever give rise to a finding of racially discriminatory purpose and therefore to strict scrutiny?


2. Yick Wo – leading early case



1. Facts: A San Francisco ordinance prohibited operating a laundry (except in a brick or stone building) without the consent of the Board of Supervisors.  The Board granted permits to operate laundries in wooden buildings to all but one of the non-Chinese applicants, but to none of about 200 Chinese applicants.  A Chinese alien who had operated a laundry for years was refused a permit and imprisoned for illegally operating his laundry.




2. court found discrimination in the administration of the law; “though the law be fair on its face and impartial in appearance, yet, if it is applied and administered by public authority with an evil eye and an unequal hand, the denial of equal justice is still within the prohibition of the Constitution.”


3. Gomillion (polygon shape case) – court found an Alabaman law redefining the city boundaries of Tuskegee was a device to disenfranchise blacks (shape of Tuskegee was altered from a square to a 28-sided figure)



4. Prince Edward County​ – court found unconstitutional closing of public schools which included grants of public funds to white children to attend private schools



5. *Palmer (swimming pool case) – court declined to find racially discriminatory purpose in closing of public swimming pools (city argument that they could not be operated safely)


6. **Washington v. Davis (police test case) – rejected heightened scrutiny of a civil service exam not adopted for racially discriminatory reasons



1. Facts: Involved a suit brought by unsuccessful black applicants for positions as Washington D.C. policemen.  They had failed a written test of verbal ability and reading comprehension, which blacks failed four times as frequently as whites.  The plaintiffs claimed that this differential impact made the hiring process violative of equal protection even though those who composed or selected the test had not intent to discriminate against blacks.  The plaintiffs also produced evidence suggesting that performance on the test did not necessarily correlate to job performance.



2. differentiating factor between ‘de jure’ (by law) segregation and ‘de-facto’ (factual) segregation is purpose or intent to segregate



3. Racial discrimination that violates EP exists only where it is a product of a discriminatory purpose.





1. A showing of disproportionate effect is a factor, but it can never by itself be sufficient to prove discriminatory intent.




2. (**Yick Wo is an exception b/c of huge disproportionate effect)






1. “disproportionate effect is not irrelevant, but it is not the sole touchstone of an invidious racial discrimination forbidden by the constitution” 



4. **Stevens concurrence – “the line between discriminatory purpose and discriminatory impact is not nearly as bright as the majority in Washington says” – but he agreed w/ majority b/c (1) the test served a legitimate purpose of requiring applicants to meet a minimum uniform standard, (2) and the applicants of DC police department are small fraction of total number of person, and their experience is of minimal value in assessing the neutrality of the test.
 

7. Arlington Heights – denial of rezoning was not unconstitutional using mainly historical and circumstantial evidence



1. Facts: Involved a challenge to a Chicago suburb’s refusal to grant a request to rezone certain property from a single-family to a multi-family classification.  A nonprofit developer planned to build federally subsidized townhouse units in the largely white suburb, so that low and moderate income tenants, including members of racial minorities, might live there.




2. ***Proof that a decision by a legislature was motivated in part by a racially discriminatory purpose would not necessarily require invalidation of the challenged decision.  Such proof, however, would have shifted back to the legislature the burden of establishing that the same decision would have resulted even had the impermissible purpose not been considered. 


8. Rogers v. Lodge – vote dilution resulting from circumstantial evidence surrounding an at-large election scheme was found unconstitutional



9. Hunter v. Underwood - struck down a section of the Alabama Constitution from 1901 that disenfranchised all criminals, but in effect it disenfranchised ten times as many blacks as white; 




1. Rehnquist - looked to history in 1901 when ‘white supremacy’ ran rampant at Alabama Constitutional Convention
B. AFFIRMATIVE ACTION

1. Race-based classifications will receive the same strict scrutiny whether the classification is supposedly ‘benign’ or invidious.  Croson

2. However, Croson does not mean that a race-based classification will always be struck down.  A race-conscious plan must be adopted for the purpose of furthering some compelling governmental interest, and the racial classification must be necessary to achieve that compelling governmental interest.



1. So far, the only governmental objectives endorsed by the Court as supporting race-conscious affirmative action are (1) the remedying of clear past discrimination and (2) the pursuit of diversity in a student body.


3. Past discrimination: When an affirmative action plan is used to remedy past racial discrimination, two questions arise: (1) what kind of proof must there be that there has really been past discrimination? and (2) who is it who must have discriminated?


1. must be quite strong and specific evidence of past discrimination to use benign racial classification; “While the states may take remedial action when they possess evidence that their own spending practices are exacerbating a pattern of prior discrimination, they must identify that discrimination with some specificity before they may use race-conscious relief.” O’Connor in Croson.


2. Who discriminated must be in the same general domain, the mere fact that there has been general ‘societal’ discrimination is not enough to justify race-conscious measures.  “the required compelling government objective would have been shown by hard evidence that general contractors had discriminated against black-owned contracting firms, even had the city itself not discriminated.”

4. Diversity in a student body is a compelling government interest (“ Attainment of a diverse student body is clearly a constitutional goal” Powell in Bakke), however, this must be attained only in permissible certain ways.


1. Impermissible ‘quotas’ – “to assure within its student body some specified percentage of a particular group merely because of its race or ethnic origin would amount to outright ‘racial balancing’ which is patently unconstitutional.” O’Connor in Grutter


2. Impermissible ‘race-based’ – “special admissions program, focused solely on ethnic diversity, would hinder rather than further attainment of genuine diversity” Powell in Bakke


3. Impermissible ‘points based’ – “we find that the University’s policy, which automatically distributes 20 points, or one-fifth of the point needed to guarantee admission, to every single ‘under-represented minority’ solely because of race, is not narrowly tailored to achieve interest in diversity.” Rehnquist in Gratz


3. Permissible ‘plus factor’ – may use a ‘plus factor’ but the program must remain flexible to ensure each applicant is evaluated as an individual, 



1. “When using race as a ‘plus factor’ in university admissions, a university’s admissions program must remain flexible enough to ensure that each applicant is evaluated as an individual and not in a way that makes an applicant’s race or ethnicity the defining feature of his or her application.” O’Connor in Grutter




2. “the Law school engages in a highly individualized, holistic review of each applicant’s file” O’Connor in Grutter




3. “meaningfully ensures that all factors are meaningfully considered alongside race including those who have lived or travelled abroad, are fluent in several languages, have overcome personal adversity and family hardship, have had successful careers in other fields, etc.” O’Connor in Grutter




4. “race or ethnic background may be deemed a ‘plus’ factor in a particular applicant’s file, yet it does not insulate the individual from comparison with all other candidates for the available seats.  The race of an applicant may ‘tip’ the balance in his favor just as geographic origin or a life spent on a farm may ‘tip’ the balance in other candidate’s cases.”  Powell in Bakke about the Harvard program.

1. Bakke - **important – race can still be taken into account; dealt with UC Davis (public university) – 14th amendment applies to states.  Bakke wins in S.C. of California, UC Davis appeals to U.S. Supreme Court b/c it’s a federal issue.



1. Supreme Court addresses three issues.




1. Is special admissions program unlawful? Yes [POWELL, BURGER, STEWART, STEVENS, REHNQUIST]




2. Can you consider race in admissions process? (Cal. S.C. had said no); but Supreme Court disagrees.  Yes [POWELL, BRENNAN, WHITE, MARSHALL, BLACKMUN] (different 5)




3. Ordering Bakke’s admission? Yes



2. Strict scrutiny – Do all racial classifications get strict scrutiny? Yes. Race based classification will receive the same strict scrutiny whether the classification is supposedly ‘benign’ (attempt to help previously disadvantaged racial minorities) or invidious (an attempt by white majority to hurt blacks or other minorites).



1. the classification must be adopted for the purpose of furthering some compelling government interest, and the racial classification must be necessary using ‘narrowly tailored’ means to achieve that compelling government interest 



2. Criticism of strict scrutiny – “strict in scrutiny, fatal in fact” Who can survive strict scrutiny?



3. What are compelling government interests?




1. remedying past racial discrimination, but probably need to show a history of past racial discrimination – (UC Davis couldn’t show a history of discrimination)




2. diversity of student body – best argument in Bakke




1. However, is racial discrimination necessary to attain diversity? Remember, it must be necessary; but the Court said no.  Alternative found such as the Harvard admissions program (“individualized” consideration).






1. **never want to say “quota” or base it on “race” – Court dislikes very much


4. Brennan dissent: only wants an intermediate scrutiny, and sets up two standards for scrutiny.




1. use of race to deny people (invidious)




2. use of race to help people (benign)



5. Brennan’s “stigma” argument – “inferiority” complex, having things given to you (can tie this in with Thomas’ argument of racial paternalism).




1. but not the case in Bakke, b/c once admitted they are held to the same standard as everyone else.




2. Bakke would not be stigmatized either by not being accepted



6. Marshall dissent: the state finally tried to remedy the effects of discrimination, and now we are taking the remedy away.



7. Blackmun dissent: in a perfect world, we don’t need affirmative action, but given our history, we do need it; “In order to get beyond race, must take account of race.”



8. Stevens concurrence in part, dissent in part: looks at the statute and wanted to resolve on statutory grounds, no con law.


2. Fullilove case: dealt with a federal ‘minority set aside’ program, Court said it was constitutional.



1. Facts: Dealt with a requirement in a federal spending program that, absent an administrative waiver, 10% of federal funds granted for local public works projects must be used by state or local grantee to procure services from businesses controlled by members of specified minority groups – blacks, Spanish-speaking, Orientals, Eskimos, and Aleuts.  The ‘minority set aside’ program was challenged on EP grounds by nonminority contractors.


1. Powell concur: compelling interest in eradicating past discrimination



2. Stewart dissent: racial discrimination is always wrong, same as Plessy

3. Croson: another “set aside” program, but this was a state program; however the Court strikes it down b/c not enough facts; did not meet burden of establishing a prior history of discrimination.



1. Facts: A 1983 program required prime contractors on city projects to subcontract at least 30% of the dollar amount of the contract to Minority Business Enterprises, defined as ‘a business at least 51% of which is owned and controlled by minority group leaders’ (identified as blacks, Spanish-speaking, Orientals, Indians, Eskimos, or Aleuts)  In enacting the plan, the city council had noticed that while the general population of Richmond was 50% black, only 0.67% of the city’s prime construction contracts had been awarded to minority businesses in a five year period.  The case was brought by a contractor whose low bid on a city project was not accepted because of failure to comply with the Plan’s requirements.



2. Dissent: said the program was a “welcome sign of progress”, and sets two standards for Congress and the states (federal government gets more deference than states – only distinguished Fullilove, but did not overrule)


3. Scalia concurrence in the judgment – “In my view, there is only one circumstance in which the state may act by race to ‘undo the effect of past discrimination’: where it is necessary to eliminate their own maintenance of a system of unlawful racial classification.”

4. **Adarand (1995) – federal program incentive for contractors to pick minority sub-contractors, challenged under 5th amendment EP (b/c federal issue).



1. O’CONNOR (majority) – 3 general propositions define rule of analyzing racial discrimination.




1. skepticism – any  race or ethnic criteria receives strict scrutiny




1. lose benign classifications




2. consistency – does not depend which race is burdened or benefitted




3. congruence – EP in 5th same as EP in 14th – sets the same standard for federal and states.



2. SCALIA – never a compelling interest in discrimination based on race in order to “make up” for past wrongs.  “In the eyes of government, we are all one race.” (would have upheld Brown).



3. THOMAS – racial discrimination is racial discrimination; there should be no racial paternalism exception.



4. GINSBURG – the effects of racial discrimination still linger – this is a lasting problem. ***Also, Ginsburg picks up where O’Connor left off (by O’Connor saying strict scrutiny is not fatal, she helps distinguish between benign and invidious) by saying that “some programs may still survive”



5. Did Adarand undo the Bakke case?


5. Grutter v. Bollinger – Michigan law school case



1. reaffirms “compelling interests” for racial classifications (1) diversity; and (2) remedying past discrimination.



1. O’CONNOR (majority) (w/ STEVENS, SOUTER, BREYER, GINSBURG): now that she has set the standard in Adarand, she focuses closely on the facts.



1. defer to schools, diversity is compelling.




2. however, GINSBURG still prefers a distinction between racial discrimination and affirmative action (benign vs. invidious reasons – built off of O’CONNOR in Adarand)



2. SCALIA (dissent) – the Grutter/Gratz split decisions will only prolong this issue – doesn’t like it and doesn’t look forward to the cases to come.


6. Gratz – Michigan undergraduate program



1. STEVENS thought the plaintiff lacked standing b/c he didn’t apply as a transfer student – so probably need to actually apply to have standing. ** Always ask is there standing if someone is trying to get into court? However, the Court disagreed.



2. O’CONNOR – again very focused on the facts.  This system doesn’t provide an “individualized” view of applicants, instead it is a system that awards points for minorities.


7. From Grutter/Gratz – diversity is a compelling interest – just apply the facts of the case



1. Is there an individualized review of applicants? If yes, then probably OK.



2. Are there categories, quotas, or points awarded based on race? If yes, then probably NOT OK.


8. Seattle School District – Roberts Court decision.


1. ROBERTS – Seattle district had no history of discrimination; Jefferson did have a history, but remedies were no longer needed.  So is diversity still a compelling interest?  No, not in K-12 education




1. ROBERTS distinguishes from Grutter and says the case is more like Gratz b/c it uses “racial balancing”



2. KENNEDY – diversity could be important in K-12 “that state and local school authorities must accept the status quo of racial isolation in schools, it is, in my view, profoundly mistaken.”


3. STEVENS – whites don’t need remedy for past discrimination



4. THOMAS – “Constitution is color-blind” – he shares the same view as HARLAN in Plessy


5. BREYER – racial classifications (one to include, one to exclude; benign vs. invidious) should not be treated the same.




1. BREYER on Grutter – There are 2 interpretations of EP




1. the first is a “purposive” approach – to prevent invidious discrimination against former slaves – use strict scrutiny





2. the second is a “color blind” approach – race is out, not for and not against – use same scrutiny – However, he thinks this approach is actually divisive.




2. He asks, “What could be the basis for choosing?”





1. to make up for past discrimination





2. when involving universities – they are connected with a 1st amendment protection – more of a liberty based approach





3. ***When asked, the military, businesses, labor unions, universities, etc. asked for a chance to use affirmative action, saying that “elite” levels cannot be run w/o AA, pretty much, they can’t function w/o AA.





So whose government is this?  If it is the people’s government, and the people have spoken as they have, we must include everyone.  The legal argument to this is, “How is the Constitution most workable?”  How do we achieve the most democratic effectiveness of the Constitution?

3. SEX DISCRIMINATION

1. any gender-based classification must be ‘substantially related’ to ‘important’ governmental objectives

1. GINSBURG on equal protection (gender related) – video clip



1. Her personal experiences shaped her views (had a child out of wedlock, working her way through school??).  She was a big participant in the women’s rights movement.  When she got on the Court, she realized this was her chance to make a difference.



2. her view is the “pedestal that resembles a cage” (written by BRENNAN); she says she had to first educate the court.



3. she hates women’s stereotypes.


2. Reed – declined to use gender as a suspect class; no “heightened” scrutiny.  Instead, the Court uses a form of “rational basis” to invalidate a statute, but it was actually a “heightened rational scrutiny.”  (b/c Lee Optical said legislation always passes rational basis.


3. Frontiero – said gender is a suspect classification, like race, etc., it is an “immutable disability”; however, they still won’t use the strictest scrutiny, b/c women are not small powerless minority (Carolene footnote 4)

4. ***Remember, STEVENS always wants just 1 EP standard – probably the strictest scrutiny for any classification.


5. Hogan – nursing school case; what test to use? 



1. O’CONNOR rule: the party classifying on the basis of gender must carry the burden of showing “exceedingly persuasive justification”; also, no stereotypes may be used.


6. VMI – uses an intermediate scrutiny



1. GINSBURG – looked very closely at why they were using the gender classification; separate but equal is OK when gender related.




1. “we have cautioned reviewing courts to take a ‘hard look’ at generalizations or ‘tendencies.’  State actors controlling gates to opportunity may nit exclude qualified individuals based on ‘fixed notions concerning the roles and abilities of males and females.”


2. REHNQUIST (concurrence) – in Craig, REHNQUIST dissented saying he would only use rational basis test, but by the time VMI comes around, he has come around a little (maybe influenced by GINSBURG), and says he would only look at law after Hogan, in other words, the history doesn’t matter.


7. **should remember that stereotypes always kicks up the level of scrutiny.


8. **possibly a good question (she said) – How would you put together a school district under rules for gender and race discrimination?



1. gender – separate but equal (standard from VMI – one men’s=one women’s


2. race not like gender – no separate and equal
4. OTHER CLASSIFICATIONS

1. Alienage Class


1. court is more careful about what the states do – defer more to the federal government



2. Why?




1. may apply stricter scrutiny b/c aliens are minority (Carolene footnote 4)




2. preemption – states can’t preempt the federal government – supremacy clause matter


2. alienage – different levels of scrutiny within



3. Graham – state cannot deny welfare benefits to aliens


4. Griffiths – state cannot exclude aliens from law practice



5. Sugarman – state cannot deny public employment to aliens


3. ‘governmental function’ exception (more deferential stance)


1. Foley – state can bar employment of aliens as state troopers



2. Ambach – state may refuse to employ as elementary and secondary school teachers aliens refusing naturalization



3. Bernal – state cannot bar aliens from becoming notary public 


2. Mentally Retarded Class


1. Cleburne – even ‘rational basis’ review in EP has some ‘bite’ (more than SDP rational basis




1. when the court thinks there is ‘animus’ or hostility lurking in action, it automatically makes the action irrational




2. can’t single out group



2. Stevens concurrence – “I have always asked myself wheterh I could find a ‘rational basis’ for the classification at issue.  The term rational means an impartial lawmaker could logically believe that the classification would serve a legitimate public purpose.”




1. What class is harmed by the legislation, and has it been subject to a ‘tradition of disfavor’ by our laws?





2. What is the public purpose that is being served by the law?





3. What is the characteristic of the disadvantaged class that justifies the disparate treatment?


3. Homosexual Class


1. Romer (Colorado amendment 2)



1. Facts: Municipalities were passing anti-discrimination law for all kinds of classes.  So Amendment 2 put everyone on ‘equal’ playing field, and struck down anti-discrimination laws 




2. if a law neither burdens a fundamental right nor targets a suspect class, we will uphold the legislative classification so long as it bears a rational relation to some legitimate end



2. **connected with Lawrence – Kennedy authored both, and remember in Lawrence, the Texas anti-sodomy statute was struck down because it furthered no legitimate state interest.



3. more of a political process EP argument




4. Kennedy – ‘non-suspect’ class - homosexuals



5. Scalia dissent – it’s not discrimination, it is only ‘leveling out the playing field’, refers to Bowers (no right to homosexual sodomy)


4. What is rational/irrational depends on precedent.

5. Keep in mind the political process – if one group has to amend a constitution, you have definitely built a class

5. RATIONALITY REVIEW

1. McCulloch – talks about means-ends scrutiny


2. Railway v. N.Y. – Douglass – more deferential, Jackson – no rational basis between means-ends, however there is a legitimate interest in a real difference between doing something in self-interest and doing for hire

3. It is OK for legislatures to solve problems one step at a time.


4. Moreno – a departure from deferential stance of rational review – provision of a federal food stamp program limited assistance to households defined as groups of related persons



1. uses ‘rational basis’ scrutiny (Romer relied on Moreno)



2. ‘animus’ will invalidate provision, EP never allows irrational behavior, and animus is always irrational


5. Willowbrook


1. ‘class of one’ does qualify for EP review



2. Breyer – warns though that you don’t want to open the courts to every claim of differential treatment


6. PDP reminder – you have something taken away that you previously had to invoke this


7. New case – a woman challenged her firing (public employee) as ‘class of one’ – court said public employees can’t bring suit as ‘class of one’


8. Fritz – upheld legislation that changed dual benefits of RR and the people who lost benefits under this legislation challenged



1. Rehnquist – very deferential – Congress trying to ‘solve problems’



2. Stevens concurs – actual purpose test



3. Brennan dissents – would exercise stricter review
V. ENFORCEMENT OF CIVIL RIGHTS

1. enumerated power – big source of congressional power, ‘power to enforce’ through appropriate legislation


2. the same court that restricted the commerce power, also restricts §5 power


3. Lassiter – said literacy tests were OK – do not violate the 15th amendment


4. Morgan – Congress passed the Voting Rights Act of 1965 – no person with 6th grade education in Puerto Rico with language of instruction other than English can be denied to vote



1. New York had literacy laws.  Does Congress have the power to enforce provisions of the Act?



2. **Congress should ‘spot problems’ and be able to solve problems w/ their enforcement power.  There is some real power here, they can undertake ‘prophylactic measures’ “§5 is a ‘positive grant of legislative power’ to Congress”


3. As opposed to the dissent, which said Congress should wait on decisions from the court, then proceed; would be an abuse of power otherwise


5. Congress can only use power to ‘enforce,’ not ‘dilute’ EP – ‘one way ratchet’


6. Boerne – current ruling on §5 power (6-3 ruling); O’Connor, Breyer, Souter dissented


1. Sherbert – 1st amendment free exercise required ‘strict scrutiny’



2. Smith (peyote) – Scalia – test is not ‘strict scrutiny,’ only have to pass generally applicable laws; no one is ‘above the law’



3. Next, Congress passed legislation (b/c of heat from religious lobbyists)




1. RFRA – restored the Sherbert test



4. key words: ‘substantive’ – gives meaning, ‘remedial’ – solve past problems




1. the court says that congress’ powers are only remedial, not substantive (unlike Morgan – one way ratchet)



5. the court says that Congress ‘tried to interpret law’ – not their job, it is the court’s job (SOP and Marbury)



6. and there was no evidence they were trying to fix actual problems


7. ***Boerne test – Congress’ power must be ‘congruent and proportional’ to the injury to be prevented or remedied, and the means adopted to the end


1. Congress has to show what they are remedying to the court


8. Congress can abrogate state sovereign immunity under §5, but must follow the Boerne test

9. Florida Prepaid – the court invalidated the Patent Remedy Act, which had expressly abrogated the states’ sovereign immunity from claims of patent infringement


1. Rehnquist – for congress to invoke §5, it must identify conduct transgressing the 14th amendment’s substantive provisions, and must tailor its legislative scheme to remedying or preventing such conduct




1. “identifying the targeted constitutional wrong or evil is still a critical part of our §5 calculus”


2. patent rights are not property rights under DP clause


10. Georgia – unanimous decision written by Scalia (hates ‘flabby tests’)


Facts: A paraplegic prisoner alleged that prison officials had deliberately refused to accommodate his disability-related needs in such fundamentals as mobility, hygiene, and medical care, and stated his claims were based on conduct that independently violated §1 of the 14th amendment, which incorporates the 8th amendment’s guarantee against cruel and unusual punishment.  



Court agreed w/ Scalia writing, “no one doubts that §5 grants Congress the power to ‘enforce’ the provisions of the 14th amendment by creating private remedies against the states for actual violations of those provisions.


1. 8th amendment (incorporated by 14th amendment against states)



2. ‘enforce’ means allow states to be sued



3. **when states are violating constitutional rights, congress can enforce legislation under §5, which includes abrogating state sovereign immunity




1. but if not unconstitutional, Congress has no authority (remember Morgan and Lassiter – literacy tests)



4. ***These are different views.  Morgan – says congress can ‘sweep up’ constitutional to reach unconstitutional (prophylactic); but Georgia says only power over actual violations of the constitution  is allowed




1. there is an exception based on race


11. Tennessee v. Lane – arose from a claim about access to courts, fundamental under due process (O’Connor swing vote)



1. because so fundamental, majority says Congress has power



2. Scalia dissent – he would ‘grandfather’ voting acts (Morgan), but only allow enforcement of remedying violations under the 14th amendment

12. Hibbs (gender discrimination in the workplace) – court upheld Congress’ power to apply the Family Medical Leave Act to the states under §5 (rejected state’s claim of sovereign immunity)



1. Rehnquist – couldn’t uphold §5 enforcement of disability, but could in gender (b/c it is a suspect class w/ intermediate scrutiny), and there is a history of discrimination, so there is more power to enforce EP


13. Morrison – violence against women act gives victims of gender violence right to sue for money against attackers



1. Rehnquist – struck down – can’t reach private actors, only the state



2. Stevens, Breyer dissent – states weren’t doing their jobs, so congress should be able to make a remedy available

A. FREE EXERCISE (extension of §5 powers)

1. Reynolds (1878) – a Mormon could not practice polygamy



1. Scalia later relies on this in his Smith opinion (no one is above the law)



2. could there be an SDP claim here now? 




1. Lawrence – gives a right to liberty of private conduct




2. also, does polygamy = marriage? There is a ‘fundamental right to marriage’



3. this is still good law b/c of Smith

2. ***Sherbert – state cannot apply eligibility provisions so as to constrain a worker to abandon his religious convictions on day of rest


Facts: Sherbert, a Seventh Day Adventist, was discharged by her employer ‘because she would not work on Saturday, the Sabbath day of her faith.’  She was unable to obtain other employment because she would not take Saturday work.  Her claim for South Carolina state unemployment compensation was denied because the state compensation law barred benefits to workers who failed, without good cause, to accept ‘suitable work when offered.’



1. still good law – applies ‘strict scrutiny’ – If regulations burden religion at all, the government must provide a compelling state interest to uphold



2. Harlan dissent – it would be a permissible accommodation for the state to create an ‘exemption’



1. Thomas – court struck down Indiana’s denial of unemployment compensation to a Jehovah’s Witness who quit his job in a munitions factory because of his religious objections to war



2. Hobbie – upheld unemployment compensation claim of an employee whose religious beliefs had changed during the course of her employment



3. Yoder (Amish school case) – court upheld Wisconsin S.C. overturning of the conviction as violation of Free Exercise



Facts: Yoder, a member of the Old Order Amish, was convicted and fined $5 for refusing to send his 15 year old daughter to school after she had completed the eighth grade, in violation of Wisconsin’s requirement of school attendance until age sixteen.  The Amish object to high school education because of their ‘fundamental belief that salvation requires life in a church community separate and aprt from the world and worldly influence.’




1. state’s interest in universal education must be strictly scrutinized ‘when it impinges on fundamental rights and interests’ such as the right of free exercise.



4. U.S. v. Lee – Lee, a member of the Old Order Amish, employed several Amish to work on his farm and in his carpentry shop.  He objected, on religious grounds, to paying the social security tax for his employees, arguing that ‘the Amish believe it sinful not to provide for their own elderly.’




1. court distinguished from Yoder and rejected the claim by holding that the state may justify a limitation on religious liberty by showing that it is essential to accomplish an overriding governmental interest



2. Stevens concurred – but he would make the objector shoulder the burden of demonstrating there is a unique reason for allowing him a special exemption from a law of general applicability

3. ***Smith (peyote case)


Facts: Oregon law prohibited the knowing or intentional possession of a ‘controlled substance’ including the drug peyote.  Alfred Smith and Galen Black were fired from their jobs with a private drug rehabilitation organization because they ingested peyote for sacramental purposes at a ceremony of the Native American Church, of which they were members.  When they applied for unemployment compensation, they were determined to be ineligible for benefits because they had been discharged for work-related ‘misconduct’.  



1. did not overrule Sherbert (only distinguished that in Sherbert there was no violation of a criminal law; here, they violated a law against use of ‘controlled substances’)



2. Scalia – incidental burdens don’t matter if the law is generally applicable and valid.




“the right of free exercise does not relieve an individual of the obligation to comply with a ‘valid and neutral law of general applicability on the ground that the law proscribes (or prescribes) conduct that his religion prescribes (or proscribes).”



1. you can only obtain an exemption through the political process



2. he is saying that everyone has to follow the law, and you can get exemptions through the political process in the state



3. a neutral law will stand, disproportionate effects don’t matter (remember Washingtion v. Davis for race)



4. O’Connor dissent – the court protects minority religions who can’t get results through the political process



“ to me the sounder approach is to apply the test in each case to determine whether the burden on the specific plaintiffs before us is constitutionally significant and whether the particular criminal interest asserted by the state before us is compelling.”

4. Next, through the political process, Congress passes the RFRA under §5 powers


5. Boerne – the court says no to RFRA



1. it is beyond §5 enumerated powers


2. remember the remedy must be congruent and proportional, and in this case, it was too broad and didn’t spot and focus on problem


3. RLUIPA – targets prisons and zoning problems – so it is OK



4. O’Connor dissent – “the Free Exercise Clause is properly understood as an affirmative guarantee of the right to participate in religious activities without impermissible governmental interference, even where a believer’s conduct is in tension with a law of general application.”



5. Scalia concurrence – “Religious exercise shall be permitted so long as it does not violate general laws governing conduct.”


6. Gonzales – Robert’s Court 8-0 decision (Alito was not yet seated) – court held the government failed to demonstrate a compelling interest in barring the tea’s sacramental use


1. Facts: The case involved a small religious sect (UDV) that receives communion by drinking a hallucinogenic tea, brewed from Amazon rainforest plants and containing DMT, a controlled substance under federal narcotic laws.



2. Roberts – no indication that Congress considered the harms posed by the particular use at issue here




1. For 35 years there has been a regulatory exemption for use of peyote by the Native American Church with thousands of members, therefore, it is difficult to see how those same findings alone can preclude any consideration of an exemption for the 130 or so American members of the UDV who want to drink this tea.
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