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1) Personal Jurisdiction
a) A correct examination of personal jurisdiction considers:

(i) The Due Process Requirements and

(ii) The state long-arm statutes.

b) Ways to Acquire Personal Jurisdiction:

i) Service of the person in State

(1) Territoriality: Service in State
(a) Territoriality: Personal jurisdiction exists when the defendant is personally served with process while physically with the court’s territorial province or while domiciled within the state (even if flying over the state in an airplane!).

(b) An agent: In-State service is valid also when consent is extracted through an agent, (e.g. appointing an agent when one leaves the state.)

(c) In Rem: Seizure of land to determine rights in property within the state.

(d) “Tag” Jurisdiction: Serving a Nonresident Who Entered the Forum

(i) No connection is needed between defendant’s contact(s) with the state and the litigation when the defendant is physically present in the state and the process is served. Called “tag” as in “We caught you in the state – tag, you’re served!”
(2) If the person is out of state, you must go to nonresident’s state in order to serve them.

ii) Establishing Personal Jurisdiction Through Consent or Contract

(1) Consent:

(a) When using the highway in a foreign state, a motorist gives implied consent and, therefore, a registrar of the commission of motor vehicles is appointed as an agent for serving process.

(2) By Contract (Forum Selection Clauses):

(a) Forum Contract Clauses: Agreements which condition the contract on litigation arising out of the contract being tried within a given forum are binding, but subject to scrutiny for fairness. 

iii) Establishing Personal Jurisdiction Through Long-Arm Statutes

(1) State Long-Arm Statutes

(2) Due Process

[ see below ]

c) Basic Concepts in Territory and Consent

i) Distant Forum Concern: claim brought against you in a place that’s distant to your home and governed by laws with which you have no connection

ii) Notice Concern: absence of notice about suit

iii) State Laws and Due Process Clause of the Fourteenth Amendment: “No state shall deprive any person of life, liberty, or property without due process of law” This provision limits distant forum abuse and requires proper notice.

d) The Minimum Contacts (Fair Play) Standard: Due Process requires that sufficient contacts exist so that jurisdiction is consistent with traditional notions of fair play and substantial justice.

e) Specific Jurisdiction Test:  Due process requires a situation in which the claim has arisen out of / is related to the contacts. For specific jurisdiction fewer contacts can satisfy due process. 

f) General Jurisdiction Test: If the claim has arisen in another place or is not related to the ∆’s contacts with the forum, then systematic and continuous contacts are required to satisfy due process. 

g) State Long-Arm Statutes: State Law Restrictions on jurisdiction. There are 3 models of state long arm statute:

i) Laundry List Model: “Laundry list” of conditions to be met for personal jurisdiction. 

ii) Limits of Due Process Model: Limits of due process are limits of the long arm. (This is TEXAS’ long-arm statute).

iii) Hybrid of the above: Reaches to the limits of due process arising out of business done within the state.

h) Purposeful Availment Test: Due Process requires that the defendant “purposefully avails” itself of the privilege of conducting activities within the forum state, thus invoking the benefits and protection of its laws.
i) Reasonable Anticipation Test: Due Process requires that a defendant could “reasonably anticipate” that his connection(s) with the forum state are such that he can expect to be haled into court there

j) Commercial Defendant “Compelling” Balance of Convenience Test: (Originates from Justice Brennan in BURGER KING) Scales should be tipped against commercial defendants so that they must show compelling inconvenience to defeat jurisdiction.

k) Quasi In Rem Jurisdiction: Due Process now requires a nexus among the defendant, the forum, and the litigation.  Minimum contacts with the forum state are necessary by the defendant and the litigation must arise out of the contact with the forum state.

l) Rule 4(K): Claims based on federal law are not limited by restrictive state long-arm statutes.  Instead, if exercise of jurisdiction is “consistent with the Constitution”, federal long-arm provision reaches.

m) Challenging Personal Jurisdiction: Two ways to challenge

i) Don’t appear and attack jurisdiction when action on the judgment is filed in your state.

Problem: This is risky! The plaintiff will get a default judgment against you and the only way to beat that judgment is to attack jurisdiction.

ii) Move to dismiss in a special appearance (This must be the first thing that you do to avoid consenting to jurisdiction). You can continue to avoid consent throughout the trial by appearing after special appearance while contesting merits. One is bound by the result of a contest from one state to the next. 

iii) Under Federal Rules you would file a Motion to Dismiss.

(1) If you show up without making a special appearance, the forum has jurisdiction automatically.

n) Notice Requirements of Due Process

i) Due Process requires that notice must be reasonably calculated to reach the defendant.

ii) A notice by publication, if accepted by the governing statutes, when standing alone is only suitable if the addresses and names of the interested parties are not known. “Best Effort” must be given.

2) Compliance with Rules for Service of Process: 
a) Serving an Individual: 4 Ways to Correctly Serve Process - FRCP 4(e)
i) Personal – hand it to them.

ii) Through an Agent

iii) Leave with: 

(1) dwelling or usual place of abode, with a

(2) person of suitable age and discretion,

(3) then residing therein

iv) Per State-law methods

b) Serving a Corporation: 3 Ways to Serve a Corporation – FRCP 4(h)
i) Per state law method (e.g. certified mail). 

ii) Delivering to an officer, managing or general agent

iii) Any agent authorized by appointment of law (also requires mailing the papers to (D) as well)

c) The Defendant Who Evades Process: “Substituted Service”

i) Texas Rule 106: Prove that usual service methods are impractical and a Judge may order use of any method reasonably calculated to effect service. In Texas we say “We’ll 106 ‘em!”

ii) Rule 4(d) waiver request: Counsel should advise their client that they have a duty to save costs by waiving service if requested by the other side.

iii) In Texas, service can be hand delivered or sent through registered mail

3) Venue & Venue Transfer: Forum Non Conveniens
a) Federal Venue Rules:

i) Rule 1391: In a diversity case, proper venue shall be:

(1) Where all defendants reside. 

If all defendants live in different states, then the only venue will be where the substantial part of the acts or omissions took place

(2) Where substantial part of acts or omissions giving rise to claim took place.

(3) If neither 1 or 2, where personal jurisdiction exists or where defendant can be found

ii) 1392: Multiple defendants in the same state, use residence of any one

iii) 1393: A corporation “resides” wherever subject to personal jurisdiction.

b) Transfer of Venue:

i) Section 1404(a) Transfer of Venue Rule. 

(1) For the convenience of parties and witnesses 

(2) in the interest of justice a district court 

(3) may transfer to a district 

(4) where the action “might have been brought”.

Where the action “might have been brought” refers to where the plaintiff might have filed the action initially.

4) Subject-Matter Jurisdiction
a) If a case is brought in federal court with a claim “arising under”:

(i) Federal law, then diversity is not required. 

(ii) State law, then there must be diversity among the parties.

b) Definition: The court’s power to act with respect to the generic type of dispute.

c) 3 types of subject matter jurisdiction: 1. Diversity jurisdiction, 2. federal question jurisdiction and 3. supplemental jurisdiction.

d) “Arising Under” / Federal Question Jurisdiction: 28 U.S.C. sec. 1331

Federal district courts have original jurisdiction of “all civil actions arising under the Constitution, laws, and treaties of the United States”.

i) Interpretation: the plaintiff’s claim must “arise under” federal law. 

ii) The mere presence of a federal question somewhere in the case does not create federal jurisdiction. 

iii) Remember the song! The federal question HAS TO BE IN THE CLAIM!

iv) Anticipation of a federal defense is not enough for federal jurisdiction.

v) Two tests for whether the claim is arising under federal law:

(1) Ingredient test:  Is federal law a “substantial ingredient”?

(2) Creation test:  Did federal law “create” the claim?

e) Diversity Jurisdiction: 28 U.S.C. sec. 1332: 

Federal courts have original jurisdiction of all civil actions that are 

1) Between citizens of different States or citizens of a State and citizens of foreign states and 

2) In which the amount in controversy is more that $75,000 (exclusive of interest and costs).

i) Residence is not the same thing as citizenship.

i) For diversity purposes, citizenship means domicile, mere residence is not sufficient.

Corporations:

(1) Corporations may have multiple citizenships, including: 

1. Any state in which it is incorporated and 

2. The state of its “principle place of business” 

A corporation is a citizen for diversity cases, but it can defeat diversity more easily. 

(1) Test for Principle Place of Business:

(a) Muscle Test: Place of bulk activities, and if not,

(b) Nerve Center Test: Place of their nerve center, e.g. corporate HQ

f) Supplemental Jurisdiction:

i) Test for Supplemental Jurisdiction: Federal court may hear non-jurisdictional claims if they are so related that they form part of the same case or controversy.

ii) Four Exceptions to Supplemental Jurisdiction:

(1) The claim raises a novel or complex issue of State law

(2) The non-jurisdictional claim substantially predominates over the claim or claims over which the district court has original jurisdiction.

(3) The district court has dismissed all claims over which it has original jurisdiction

(4) In exceptional circumstances where there are other compelling reasons for declining jurisdiction.

g) Removal of a Claim:

i) 28 U.S.C. sec. 1441(a)-(b); 1445; 1446; 1447

ii) A case can be removed if the federal court would have had original jurisdiction.

iii) Can’t remove a claim from state court to federal court if the defendant is a citizen of that state. For removal in a diversity suit there must be no local defendants (defendants who are citizens of the forum state): they do not face any local bias hence have no grounds for removal. 

iv) If the case arises under federal law, citizenship does not matter.

v) Time Limit: Must be removed within 30 days of the defendant learning that it is removable.  Must be removed within one year for diversity actions.  Plaintiff must remand within 30 days of the case being removed.

5) The Erie Doctrine
a) State Substantive Law in Federal Courts – A federal judge is a ventriloquist’s dummy for a state judge.

i) The Erie Doctrine says that in a diversity or other state claim case, the federal court will apply the law of the forum state.

ii) Rules of Decision Act: the laws of the several states are the rules of the decision in federal courts where there is no federal law on point.

iii) Except in matters governed by the Federal Constitution or by acts of Congress, the law to be applied in any case is the law of the state.  

This decision was made to discourage forum shopping and irrational differences in opinions between state and federal courts in the same state.  

b) Federal Procedural Law

i) Rules of Civil Procedure: The Supreme Court is authorized to create rules of civil procedure; they go into effect after a time period if not negated by Congress.  (Lower courts can make local rules)

ii) 28 U.S.C. sects. 2071-2074

There are 5 tests to determine whether to apply a federal rule or state law:

iii) Deference to Controlling Federal Rule Test: This test dominates the analysis. If there is a controlling federal rule and it is constitutional, it will be considered procedural and applied.

If there is no controlling federal law, use the other four tests below (depending on which helps your client).

iv) Outcome Determinative Test: If the outcome of the trial is dependant on the application of either a federal or state law, the state law will be applied. (Vice Versa)

v) “Definitive” Outcome Determinative Test: If there will be an absolute difference in the outcome of the trial depending upon the use of the federal rule or the state law, the state law will be applied.

vi) Balancing State/Federal Interests Test: Does the state whose law may be applied have a greater interest in the outcome than federal interests? If so then apply state law.

vii) Policy of Erie Test: If the application of the federal law would produce irrational differences between federal and state court decisions, or if it encourages forum shopping, state law will be used.

viii) If there is no controlling state law:

(1) Follow decision of the state’s highest court

(2) Or take an Erie educated guess (appropriate weight to lower state decisions)

c) Choice of Law

i) Federal trial judge follows the law of the forum state.  The forum state has a choice of law.  The federal judge must follow the law the state court would follow.

ii) A Federal judge should be a ventriloquist’s dummy for the state judge, and the state judge should follow the choice of law principles of the state:

iii) Lex Loci Delicti: Apply the law of the place of the injury

iv) Most significant relationship: Apply the law of the place that has the most significant relationship to the event and parties.
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Choice of law in Erie: 

· NY Fed Judge supposed to apply law of forum state (NY), but…

· Because a Fed Judge is a ventriloquist’s dummy for a state judge, and…

· A NY state judge would apply Penn. State law because that’s where the accident happened (Lex Loci Delicti)

· The Fed Judge would then apply Penn law.

6) Pleadings
a) Variances: You must prove what you plead. “Proof without allegation is as bad as allegation without proof.” Don’t expect to win if you prove that (d) hit your client with his car if you alleged they hit him on their bicycle.

b) Code Pleading [old system replaced by FRCP]: pleading the facts constituting the cause of action, the legal factors that must be addressed to proof a claim (example: for negligence you’d include duty, breach, causation, and damage), and still only one claim and one answer. It does not allow for conclusions.
c) Standards for the Federal Complaint

i) Dismissal of a claim, Rule 12: There are two questions to ask about a federal claim and whether it might be subject to dismissal; substance and specificity:

(1) Substance: Assume everything the plaintiff alleges is true, but the law says they still can’t win anything, then the claim is subject to dismissal.

(a) If the pleader is vague, the court may grant a motion for a more definite statement.

(b) If inappropriate material is contained, the opponent may be able to obtain a motion to strike.

(2) Specificity: Requires a short and plain statement that gives reasonable notice to the defendant.
(a) A plaintiff should not include so much information that he proves he is not eligible for recovery, but the claim must be clear and specific enough so that the defendant can tell what the claim is about.

ii) Rule 9 requires that special damages must be pleaded with specificity.  Attorney fees, past and future wages, mental anguish, etc. are examples of special damages that you need to state specifically.

iii) Particularity for Fraud Allegations.

(1) Rule 9(b): In averments of fraud, the circumstances constituting fraud or mistake should be stated with particularity.  Time, place and content should be pleaded (unless the plaintiff does not have access to the information).

(a) Purpose: Insuring that allegations are specific enough to inform the defendant so that he can prepare. 

iv) The rules allow a (P) to make opposing or inconsistent claims. This is allowed because the (P) does not always know who is at fault – the jury will determine that at trial.

v) A claim does not need magic words (e.g. “Comes now Daragh Carter…”), but wrong words may destroy a complaint (e.g. “Resident” instead of “Citizen” in a diversity case).

vi) Rule 12 motion to dismiss can be made on all of the following issues:

(1) Personal jurisdiction

(2) Subject matter jurisdiction

(3) Venue

(4) Process

(5) Service

(6) Failure to state a claim

(7) Failure to join a party

(8) Strike

(9) More definite statement

d) Defendant’s Pleadings

i) Admissions and Denials

(1) A defendant doesn’t have to file a separate motion to dismiss, it can be included in the answer (though it may often be better to file one separately).

(2) General denials are allowed in some states, but federal rules prohibit them.  These denials deny everything in one statement and make the plaintiff prove everything before a jury.

(3) Specific Denials: Federal rules require a defendant to sift through each complaint and state whether they deny or admit each numbered complaint.

(a) If the defendant does not have enough information, he can deny.

(b) A plaintiff may file an extremely detailed complaint to make the defendant have to go through each complaint in order to cost them time or money.

ii) Affirmative Defenses, Rule 8(c)

(1) They are separate from the plaintiff’s claim and must be argued by the defendant.

(2) An affirmative defense introduces new fact(s) that can defeat the claim even if the (P) proves all the elements. Plaintiff is not obliged to predict a defense and address it in their claim.

e) Certifications and Sanctions

i) Under rule 11, a complaint must be verified by the attorney’s signature.

In signing an attorney certifies that:

(1) Claim is not done for improper purpose, e.g. harassment.

(2) Claim is founded in law.

(3) Allegations have evidentiary support, or they will after discovery.

(4) The claim is based upon a reasonable investigation.

ii) There needs to be an established law to base your claim or the attorney could believe there needs to be an extension of the law or a modification.

(1) New (post 1993) Rule 11 Sanctions: 

1. There must be a reasonable investigation, which can be a client interview.

2. A safe harbor exists so that the attorney receives notice of sanctions from the other attorney and has 21 days to change his complaint or withdraw. If no change is made within 21 days, other side can file motion for sanctions with the court. 

3. Sanctions are not mandatory.

iii) 6 “commandments” for avoiding sanctions:

(1) Sending a demand letter and requiring a response

(2) Cross examine your client

(3) Get an expert witness

(4) Conduct prompt discovery – react to inaccuracies that come up

(5) Conduct a reasonable investigation

(6) Identify areas of your claim that don’t have evidentiary support, but which will have after discovery

iv) The court has inherent powers to apply sanctions in order to punish bad-faith litigation conduct that’s outside the realm of rule 11.

f) Amendment of a claim

i) Rule 15 (a) states: An attorney is allowed to amend his complaint with the court’s permission or with a written statement by the opposing attorney. 

ii) The power to amend is granted once as a matter of course, early in the case, before a responsive pleading.

iii) Additional amendments may be “freely given by the court when justice so requires” and if no prejudice or bad faith is involved.

(1) The burden of proving bad faith or prejudice is on the party opposing the amendment.

g) State Court Pleadings:

In Texas the Plaintiff’s pleading is called a petition. Must state cause of action & give fair notice of the (P)’s factual contentions and legal theories.  Not necessary to plead the evidence, but roughly equivalent to Fed Rule 9

Defense answer:

a. plea to jurisdiction- subject matter juris.

b. special appearance- Personal Juris

c. motion to transfer venue- venue is improper or inconvenient

d. plea in abatement- most other stuff (failure to join, etc.)

e. special exception- vagueness, inappropriate matter, legal insufficiency.

* Affirmative defenses must be set forth affirmatively (i.e. clearly separate and identifiable from the rest of the claim), and general denials are permitted.

7) Multiple Parties and Claims
a) Rule 13: Counterclaims and Cross-claims
i) Counterclaims and cross-claims must arise out of the same transaction or series of occurrences as the opposing side’s claim.

(1) Counterclaim: Once a defendant receives a complaint from the plaintiff he can make a separate claim against the plaintiff.

(2) Cross-claim: A claim by one defendant asserted against a different defendant.

b) Rule 14: Third-Party Claims (or “Impleader”)

i) A third party claim is appropriate only where the proposed third party defendant would be secondarily liable to the original defendant in the event that the defendant is held liable to the plaintiff. Responsibility passes from original defendant to the “Impleaded” 3rd party defendant.

ii) The defendant must plead that the third party is liable to him and not to the plaintiff.

iii) Claim must be asserted within ten days after an answer or leave of it.


C crashes into B, causing B to crash into A. 

If A sued B, B could then Implead C as liable to him for the damage to plaintiff A’s car.

c) Rule 20 & 18: Permissive Joinder 

Multiple plaintiffs may join in one action if:

i) Each plaintiff must assert a right to relief arising out of the same transaction or occurrence and the action must raise a common question of law or fact. 

d) Consolidation: Putting two or more cases together for convenience



e) Severance: Taking a single trial and breaking it into two separate trials because it would be unfair to continue with one trial.



f) Separate trials: Creating a separate trial for an issue in a claim.



g) Intervention: Intervention is used when someone is not part of a suit and they believe that the outcome will affect them.  

Two types of intervention:

(1) Intervention of Right: The intervener must claim an interest that is impaired unless they are represented.

(2) Permissive: Trial court has discretion to let person intervene

h) Interpleader: A Stakeholder’s remedy when “caught in the middle” between two or more claimants.

i) There must be inconsistent claims for there to be grounds for an interpleader.

ii) Inconsistent claimants have to litigate out their differences to determine who is entitled to relief.

iii) An injunction is used to enjoin the plaintiff’s from bringing any other suits against the interpleading defendant.

(1) Background Info on Insurance:

(a) Coverage Section of Policy:

(i) Omnibus clause: tells you everyone who is covered including those in your house or those who are using your car

(ii) Covered risks: being struck by a vehicle, or collision, etc.

(iii)  Exceptions: intentional injuries (using a car as a weapon) etc.

(b) Duties

(i) Pay-all-sums (indemnity): Ins. Co. must pay your liability up to the limits of the policy.

(ii) Defend: duty to pay to defend insured against suits

(iii) Implied Duties: e.g. duty to settle case if reasonable to do so

(iv) Extra-contractual: can be liable for more than its contractual limit

i) Rule 23: Class Action
i) Prerequisites: must meet all 4.

(1) Numerosity: Plaintiffs so numerous that their joinder into one suit is impractical

(2) Commonality: There’s a common question of law or fact

(3) Typicality: People representing the class must have a claim that’s typical to the rest of the class (usually toughest to prove).

(4) Adequate Representation: Representatives of the class will fairly and adequately represent the interests of the class

ii) Maintainable Class Actions must be one of the following:

(1) Inconsistent results: Must be a risk that individual suits would create inconsistent results.

(2) Uniform injunctive or declaratory relief: Class is trying to prove a statute unconstitutional and relief is granted with respect to the whole.

(3) Common Questions Predominate & Class Action is Superior Means of Managing the Case:

(a) Four-factor test:

(i) Class members’ possible interest in individually controlling their actions

(ii) Other pending litigation

(iii) Appropriateness of forum

(iv) Manageability of the class action

iii) Certification and Notice

I) There must be a hearing as soon as practical to determine if class action suit can be maintained. (Class action suits that are certified are much more likely to be settled before trial than those yet to be certified).

II) Class members must be given notice, to each member when possible, when common questions predominate so that the members can request exclusion.

j) Judicial Panel on Multi-district Litigation: a panel can be used to consolidate similar suits for pretrial in federal courts (only pretrial, not the whole trial). Defendant’s attorneys like this because consolidation saves clients money.

8) Discovery and Disclosure
a) 5 Elements: Map of the Discovery Rule:

i) Relevant: Everything must be “relevant” to be discoverable. Relevant for purposes of discovery means “Reasonably calculated to lead to admissible evidence”.

ii) Not privileged:  To be discoverable, the information must also not be privileged (e.g. doctor/patient, attorney/client).

iii) Limits: Discovery must be within reasonable limits: cannot be unduly inconvenient or cumulative -26(b). No “pushing” 

iv) Protective Order:  If it causes oppression, embarrassment, or annoyance the court may put an order on it. For a protective order, the harm must outweigh the potential benefit (Balance-Beam Test).

v) Work Product: Attorney’s work product/trial preparation materials are protected.

b) Work Product: (Litigation Preparation Materials – Crump terminology):

i) Work Product = Materials prepared in anticipation of litigation by a party or his representative.

ii) “Opinion work product” is absolutely protected, e.g. if an attorney writes a list of case issues and strategies, it is completely protected.

iii) “Escape valve” – work product might be discoverable if the opposing side can show “substantial need” and “undue hardship”

iv) The question you ask the client (e.g. Did you run the red light?) is protected, their answer (“Sure I ran the red light”) is also protected, but the knowledge is not (e.g. if opposing counsel asks you if your client ran the red light, you have to say yes).

b) Discovery of Experts

i) Four kinds of Experts

1. Expected to testify at Trial: Deposable

2. Consultants retained or specially employed for the case, but not expected to testify: Usually not deposable, except in exceptional circumstances (e.g. they are the only specialist in their field).

3. Experts consulted informally and not retained or specially employed: Not Deposable (e.g. chatting to a doctor at the golf course)

4. Experts contacted for purposes unrelated to the litigation: Fully deposable (Example: in a product liability suit, the person who designed the product…)

c) Protective Orders and Confidentiality Agreements, Rule 26(c)-(d)

i) A court may make any order which justice requires to protect a person/party from annoyance, embarrassment, oppression, or undue burden or expense. 

ii) Can do this in one of the following ways:

1. That it not be discovered at all

2. Discovered only on specified terms (e.g. when and where)

3. By a method different to the one requested

4. Limited to certain matters

5. With only people present as designated by the court

6. Sealed and opened only by the court

7. Trade secrets not be revealed

8. Simultaneous sealed depos. To be opened by the court.

d) Discovery Devices

i) Oral, and other kinds of depositions - Questions asked to witnesses before trial, under oath, in the presence of a court reporter, with opposing parties present to ask questions and object.

(1) Set up by written notice

(2) Used for parties and non party witnesses (use subpoena for non party)

(3) Written depositions may be used, and the other side may ask cross questions. Weak because no follow up questions, usually used for authentication of documents.

(4) Deposition to perpetuate testimony- if someone feels a witness is going to be a party to a suit not yet filed, they may ask the court for the opportunity to depose that witness now.  The court will grant if justice dictates.

ii) Subpoena Duces Tecum: Means “bring with you”. Used to get production from non parties – Use a subpoena to get non party in and instructs them to bring stuff with them.  Amended rule 45 allows for them to just send the stuff, without deposition.

iii) Written interrogatories to Parties: written questions directed from one party to the other.  Good for background stuff-dates, names etc, but not for controversial stuff, since the opposing counsel will instruct (will be evasive).

iv) Request for admission or denials. Admit or deny factual issues-eliminates issues over which there is no dispute.  If one side denies, and the other side proves, the side making the mistake must pay for the investigation.

v) Requests to produce or inspect: Request to discover tangible stuff or documents-like the subpoena duces tecum above, but for parties involved in the suit. What you want to inspect must be stated with reasonable particularity.

vi) Motions for physical or mental examinations: with a showing of good cause, the court may order this if the person’s condition is in controversy.

vii) Opposing Discovery - If the opposing counsel feels that the question is not allowed by the rules, or if he wishes to obtain an order shielding his client from embarrassing stuff, he may object and wait for the court to compel answers.

e) The Duty to Supplement: Rule 26(e)
i) You have a duty to give supplemental information, if your information was incomplete or incorrect and the truth has not yet been made known to the other party. This usually happens with expert witnesses or documents, e.g. an expert has read some articles since the deposition and changed his mind.

(1) If there is a change of opinion of one of the witnesses, you must supplement.

(2) It is hard to notice something has changed because the process is lengthy.

f) Use of Discovery: Rule 32(a)
i) When you can use depositions at trial as opposed to live testimony

ii) Courts prefer live testimony, except when:

(1) Impeachment of a witness on the stand

(2) Opposing parties or agents if they are not there. (Corporation)

(3) Unavailable: dead, 100 miles away, illness, beyond subpoena range, privilege

(4) Completeness: you should be able to use the rest of the deposition if your opponent only uses one part that misleads the jury

iii) Contrast TX: In Texas you have FREE USE OF THE DEPOSITION

g) Self-Initiated Disclosures: Rule 26(a)
i) The disclosures must include the following:

(1) Names and addresses of all individuals likely to have discoverable information.  (Do not forget to disclose yourself, the obvious witness.)

(2) Documents likely to have discoverable information

(3) Insurance agreements

(4) Damage calculations (sometimes hard to do early on)

h) Attorney’s Certifications: Rule 26(g)
i) Attorney certifies through a signature, that requests, responses, or objections are:

(1) Warranted by existing law or made in good faith

(2) Not made for an improper purpose

(3) Not unreasonable or unduly burdensome

ii) If not signed, it will be stricken unless promptly taken care of after learning it’s not signed yet.

i) Discovery Conferences: Rule 26(f)
i) Opposing attorneys must meet in person (or get permission of a judge to meet on the telephone).

ii) The purpose is to organize and plan discovery.

j) Abuse of Discovery:

i) Pushing: unreasonable discovery request, heavy handed/overly burdensome.

ii) Tripping: Hindering unnecessarily the discovery of relevant non-privileged information by a variety of means, e.g. delay, concealment or destruction of evidence.

k) Sanctions for Abuse:

i) A Court may impose sanctions in cases of negligence or fault and the sanctions will include an order of discovery or attorney’s fees.

ii) A Court may impose sanctions in cases where the requests or denials are unreasonable.

iii) Non-merit sanctions might include attorney’s fees.  

iv) In cases of gross negligence or willfulness, the court may impose merit sanctions:

(1) Merit Sanctions: Called that because they affect merits of the case

(a) Strike pleadings

(b) Establish facts

(c) Preclude facts

(d) Establish some facts/preclude some facts

(e) Dismiss, default

(f) Contempt

b) What’s a solid overall Discovery Plan?

i) Make Request for Admissions/Denials 

ii) Send Written Interrogatories (Who, what, when, where)

· You are trying to get all of the sources of information.

iii) Request to produce or inspect

· Before deposition so that you can ask the witnesses about the documents and make sure you are getting the truth

iv) Depositions

· Of everyone that was identified through interrogatories

v) Another request for admissions

· Tie up the loose ends and hammer down the facts

9) Pretrial Conferences and Case Management
a) Pretrial Conferences and Orders, Rule 16

i) The purpose of a pre-trial conference is to facilitate the efficient disposition of the case, including sharpening the issues, discussion of settlement offers, mediation and requested jury charges.

ii) Pre-trial conferences are not required; in simple cases they may not be necessary, in complex cases there may be a need to have many pre-trial conferences.

iii) A pre-trial order may be set aside only if it is necessary to prevent manifest injustice.

iv) If a party violates a pre-trial order, they may be subject to sanctions.

v) The responsibility for drafting a pre-trial order usually falls upon the plaintiff; drafting can be very burdensome in complex litigation because there may be thousands of exhibits that have to be listed.

vi) The court is supposed to construe the pre-trial order fairly liberally so that it is not a straightjacket on the parties.

Rule 16 intends for a judge to be able to be persuasive in disposing of the case, but the judge should not be coercive (e.g. threatening the parties with sanctions if they don’t settle).

b) Judges as “Managers”

i) Judge may make predictions, but should not follow up on it, they should not coerce

ii) Their job is to facilitate; they must decide between Umpire v. Active participant

iii) Magistrate Judges and their Powers (Two judges share a magistrate)

(1) Stipulating that the magistrate can hear the case will expedite the trial

(2) They can hold hearings

(3) They develop case plans

c) Docket Control and Case Flow Management

i) Reporting rules: judge submits statistics as to the case disposition

ii) Case plans: the amount of time to plan the case could be extensive

(1) Tailored to the case or type of case;

iii) Different case management (Tracking)

(1) If cases are tailored differently; may be more effective;

(2) Put the cases in categories to determine the amount of discovery and how long until the trial date

(3) Plaintiff will want one jury to hear everything

iv) Staging: get the parties together to access information and attempt to settle.  This may require getting additional information and meeting again.

v) CJSA; other methods (Civil Justice Reform Act)

(1) Each judge had to come up with a local plan and the best method will surface

(2) Other courts will adopt the effective method

(3) Rand Corp. showed this was ineffective except setting the trial date

vi) Enforcement (adjudicated by deadline)

10)  The Litigator’s Life
Q. What is the key issue in managing your life as a litigator?

A: The key issue in having a happier life as a litigator is time management.

1.TIME MANAGEMENT IS KEY.

Q. What tends to drive new associates crazy when working at large firms?

A: Having to account for/bill your time in 10 minute or 6 minute increments.

2. SIX MINUTE INCREMENTS DRIVE YOU CRAZY.

Q. What type of calendaring system would a malpractice insurer want you to have?

A: A “double tickler” or double entry system, whereby the attorney and secretary both maintain independent calendars for deadline because there is reduced likelihood that both will make a mistake.

3. DOUBLE TICKLER CALENDAR SYSTEM = GOOD

Q. What is the best way to handle a Rambo opponent?

A: Try to ignore the negative behavior rather than responding in kind.

4. IGNORE A RAMBO OPPONENT.

Q. Before working on your own or for a large firm, what business related concern should you look at?

A: If you’re on your own, you should have a business plan, if you plan on working for a large firm, you should know what their business plan is.

5. KNOW THE BUSINESS PLAN.

Q. What’s the general rule for how much you spend on your office?

A: Clients tend to judge the skill of the attorney by how nice his office is, so if you want to engender client’s faith in you and be able to bill higher, have a nicer office.

6. SPEND A LOT ON YOUR OFFICE.

Q. What is the executive monkey, and why is that a better way to be?

A: The executive monkey is able to determine when it receives a stressor, so because the stressor is predictable it is much easier to cope with. An attorney will suffer less from stress if they are able to predict when stress arises.

7. BE THE EXECUTIVE MONKEY.

Q. What inevitability in legal practice does law school do a poor job of preparing you for?

A: Losing cases.

8. LAW SCHOOL DOESN’T PREPARE YOU TO LOSE.
11) Summary Judgment, Dismissal and Default
a) Judgment on the Pleadings, Rule 12(c)

i) The opposing side’s information does not merit going on to a trial by jury.

ii) Judged on the pleadings may happen when as a matter of law one side cannot win.

b) Summary Judgment, Rule 56

i) The standard for summary judgment is that there must be “no genuine issue of material facts”.  The case is decided on as a matter of law (no facts in dispute).

ii) Burden to establish “no genuine issue of material fact” is on the movant.

(1) Must establish controlling facts.

(2) If the movant has carried their burden, the non movant has the burden of producing issues of fact to destroy the motion.

iii) 3 ways for defendant to obtain summary judgment:

(1) Undisputed showing of an affirmative defense, usually using discovery products or affidavits. Example: Suit over a promissory note, defendant has a signed release from the note.

(2) Affirmative proof negating a required element of a plaintiff’s case. Example: The defendant did not make the product in a product liability case.

(3) Showing that plaintiff can’t prove a requirement

(a) A possible way to do this is to request all of the plaintiff’s evidence through discovery, then show they have no proof.

iv) Affidavits:

(1) Cannot claim “to the best of my knowledge” because based on personal knowledge instead of actual facts.

c) Dismissal, Rule 41

i) If a plaintiff dismisses voluntarily then the case is dismissed without prejudice, which means no judgment on the merits. If the case is dismissed with prejudice, then it is subject to res judicata.

(1) Res judicata: already decided, case cannot be brought again

(2) Dismissal on the grounds of jurisdiction is without prejudice.

d) Default Judgment, Rule 55

i) The case is adjudicated on the merits.

ii) Default judgment usually happens for failure to answer or comply with a court order.

iii) Liability assumed

iv) Damages must be proven, usually by affidavit. 

v) A default judgment can be set aside for excusable neglect. One year limit for excusable neglect defense. (Rule 60).

vi) After a year, must bring an independent motion under common law.

12) Trial
a) Right to Trial by Jury, Rule 38 preserves, 7th Amendment

i) Constitution allows trial by jury in common law cases where the amount in question exceeds $20, but not in equity cases.

(1) Injunctions, interpleaders and accountings: no right to a jury trial because they are equitable actions.

(2) To distinguish law claims from equitable claims: research the history of the action to determine if it has its roots in equity or common law.

ii) There is a right to trial by jury for actions that include equitable claims (e.g. a negligence claim that includes a motion for an injunction against improper venue transfer).

(1) The substance of the claim is what matters, not how one side labels the claim.

b) Demand and Waiver of the Right, Rule 39, 81(c):

i) Rule 39: You have to demand a jury trial within 10 days after service of the last pleading directed to such issue to be tried.  The court has discretion.

(1) Otherwise the right is waived.  Up to the court

ii) Rule 81(c): If the case is removed: within 10 days of removal

(1) If you expressly demand a jury trial in the state court and the case is removed, you don’t need to demand a jury in the federal court.

(2) If state law does not require express demand, federal court will not require an express demand after removal (unless court directs that they do).

iii) If because of oversight or inadvertence the right to a jury trial is waived, Rule 39 does not permit relief from waiver.

c) Jury Selection, 25 U.S.C. sec. 1861 and Rule 47

i) Selection must be at random from a “fair cross-section”.

(1) Jurors are produced by the summons method, usually using actual voter lists, registered voter lists and/or supplementary lists.

(2) A challenge to the array must be made before examination of the jury begins, or within 7 days of the time when defects in the array should have been detected.

(3) Principle: There can be no systematic exclusion of a cognizable group in the summoning process (e.g. based on race, gender, age).

ii) Voir Dire Examination:

(1) Used to determine the qualifications or undesirability of potential jurors

(2) Challenges for Cause (Unlimited): Used to exclude jurors with an unavoidable bias, e.g. they say they could never award pain and suffering damages.

(a) Challenges for Cause excludes jurors biased to the parties as well as the subject matter.

(3) Peremptory Challenges (Total of 3):  Attorneys may exclude 3 jurors without stating a reason

(a) Cannot be based on race or gender

(b) You use statistical inference to object to your opponent’s peremptories (e.g. 3 of the 3 are black).

(c) Your opponent then has to provide a neutral explanation for their strikes.

(4) Rule 47: Voir dire

(a) The judge can do some or all of the questioning, or let the attorneys do it.

(b) If judge does it, the attorneys may make written suggestions about the questions.

(c) Judges Duty:

(i) Judges attempt to keep people on the jury. They will try to “rehabilitate” problem cases to prevent mass exodus for similar reasons.

(ii) Judge must ask questions to exclude bias.

(d) Improper Questions:

(i) Questioning should not be used to insert inadmissible information.  However, if the error is harmless, the trial will proceed.

(ii) Improper questions can cause a mistrial if bad enough.

(iii) Questions should not be made regarding insurance.

(e) Tactics

(i) Inoculation: Inoculate the jury against opponent’s facts that hurt your argument.

(ii) Gain Commitment: E.g. “If I prove to you $1mil, can you award $1mil?”

(iii) Ingratiation: Portray yourself as David and your opponent as Goliath.

(iv) Injection of Prejudice: illegal

(v) Introduce legal concepts: explaining what negligence is, etc.

d) Opening Statements

i) “Invoking the rule”: Makes the witnesses remain outside the courtroom so that they cannot hear testimony.

ii) Purpose: let the jury know what to expect, may be less important if broad voir dire is permitted

iii) Framing: Like the table of contents in a book: psychologists say juries tend to decide which facts matter most early on, so important to frame the facts your way persuasively early on.

iv) Tactics: Link your themes (e.g. ∆ was negligent) to the evidence. Make sure you’re telling an interesting story. 

v) Don’t over-promise or your opponent will punish you with it later.

e) Evidence and “Proof”, Rules 43, 45 and Rules of Evidence 403, 801(c), 803(6) and (8)

i) Relevant Evidence: any tendency to make a fact at issue more or less likely.

ii) Exclusionary Rule

(1) If the prejudice or confusion is more than the benefit to the case, then the evidence can be excluded.

(2) Settlement offers are excluded.

(3) Insurance information excluded.

(4) Hearsay Rule:

(a) Hearsay: Hearsay is (1) A Statement (2) from someone not now testifying (3) offered to prove the truth of a fact asserted. 

(b) Crumpism: You can’t testify to someone else’s version of the facts.

(c) Not giving the facts, but someone’s version of the facts

iii) Hearsay Exceptions:

(1) Excited utterances

(2) Business records

(3) Public records

(4) Reports

(a) Rule 803(8)(c): All evaluative conclusions and opinions contained in reports of factual information are within the scope of evidence.

(b) The reports are hearsay because they are used to prove a separate fact.

(c) Must be a government record, include factual findings, and include activities of the agent.

iv) Exclusions if Relevant:

(1) Substantially outweighed by prejudice (tendency to propose an improper basis to the jury’s decision)

(a) Relevance does not have to outweigh the prejudice, objector has burden of proving the prejudice

v) Lay Witnesses giving opinions

(1) Must be based on actual experience, personal knowledge, and helpful to the jury.  Witness must have personal knowledge.

(a) Expert witnesses are an exception because they are not testifying on personal knowledge, but experience and learning.

vi) Privileged matters are excluded.

vii) Leading Questions

(1) Reserved for cross examination and should be used in direct examination, all questions in cross should be leading

viii) The “Record”

(1) Evidence must be properly entered into evidence and the court must rule on admittance.  Offer into the record may be implied.

(2) Both admitted and excluded evidence must be in the record.

(3) Evidence must be objected to or it is admitted.

(4) Process of Admitting Evidence: Predicating the evidence

(a) Have the exhibit marked by reporter or deputy

(b) Have sponsoring witness identify it

(c) Lay the predicate to authenticate and show relevancy

(d) Tender to opposing counsel

(e) Formally offer it into evidence

(f) Be ready to argue admissibility

(g) Take affirmative steps to get a ruling (admitted or received)

(h) Take steps to have the exhibit communicated to the jury

ix) Cross examination and impeachment are more flexible because you can use leading questions.  Convictions are allowed to impeach.  Prior inconsistent statements.

f) Jury Argument

i) After parties rest they can make a movement for judgment as a matter of law.

ii) Functions: draw conclusions, apply law to facts and value laden statements

iii) Prohibited arguments:

(1) Inconsistent with evidence.  Cannot use evidence that is not in the record, but you can draw inferences.

(2) Inconsistent with law.  Cannot distort the law.

(3) Invective (Ex: criticizing the plaintiff)

(4) Prejudice (Ex: categorizing the plaintiff into a group to prejudice)

(5) No appeals to passion or prejudice.

iv) Methods

(1) Plaintiff goes first and last

(2) Introduction in which you praise the jury trial system

(3) Explain Legal terms

(4) If jury is getting special interrogatories, give the jury a canned answer most favorable to your client.

(a) Read them to the jury and convince them how to answer

(b) Translate the question so they understand and put it in terms favorable to your client

(c) Marshall the evidence and draw inferences from the evidence in favor of your client

(d) Answer the questions for the jury, including the emotional part

(5) Defendant will do the same introduction

(a) He will then answer some of the questions that the plaintiff answered

(b) Defendant will not let plaintiff’s argument lead his discussion

(c) Go through special interrogatories with their spin on them.

(6) Plaintiff goes again and does a summary of the interrogatories and makes an appeal to emotions.

v) Misconduct of counsel may be urged as ground for reversal when both timely objection and request for admonition is made in trial court.

vi) Statements must be objected to when made and counsel must secure a definite ruling.

g) Jury Instructions, Rule 49

i) General Charges

(1) One long question with one answer, given all the principles of law.

ii) Special Interrogatories

(1) Asks the jury to decide ultimate facts based on questions about each element.

(2) Advantage: They decide with their heads and not their hearts.

(3) Disadvantage: Attorneys bicker over wording of the questions.

iii) If there is a Rule 49 conflict: Judges are given discretion

(1) Deliberations can be used and the jury will be sent back

(2) A new trial can be ordered

(3) A judgment can be made on the special verdicts

iv) If the judge can harmonize the verdict (reconciling the interrogatories) he should do so.  We want to honor the findings of the jury and we don’t want to retry the case.

h) Trial to the Court without Jury, Rule 52; 28 U.S.C. Sec. 144, 455

i) A judge can decide a trial without a jury.

ii) To appeal, the judge must make fact-findings.

iii) A judge should recuse himself from hearing the trial if he, or someone in his family, will be affected by the verdict financially.  Such an interest will bias the judge.

(1) An attorney may motion for recusal if he is acting in good faith knowing or suspecting prejudice.

13) Post-Trial Motions
a) Judgment as a Matter of Law, Rule 50

i) Old names (now collectively called J. as a matter of law). Motion made during trial (directed verdict) or after trial (judgment n.o.v.).

ii) Standard for judgment as a matter of law: When a non-moving party has been fully heard on an issue and construing the facts in the most favorable light to the non-moving party there is no legally sufficient evidentiary basis for a reasonable jury to find for the non-moving party on that issue.

iii) There is no discretion (judge cannot weigh the evidence).

iv) If a party wants to make the motion after the trial, he must first make the motion during the trial.

v) A motion during trial is a prerequisite to an appellate attack on the sufficiency of the evidence to support the verdict.

b) Motion for a New Trial, Rule 59

i) The court has discretion, but not with questions of law.

ii) The purpose is to start the process over again because the current result reflects a possible miscarriage of justice.

iii) The result or process must be inconsistent with substantial justice.

(1) Potential grounds:

(a) Trial or Pre-trial error

(b) Error in the charge

(c) Admittance of inadmissible evidence

(d) Erroneous rulings during jury selection

(e) Showing of newly discovered evidence

(i) If the evidence could not have been discovered in due time with reasonable diligence, and it would affect the verdict, the judge can order a new trial.

(f) Misconduct of Jurors or Attorneys

iv) The error must be objected to at the trial in order for the appellate court to consider.

v) Judge must believe the jury’s findings of facts are against the “Great Weight” of the evidence.

(1) Judge must weigh the evidence.

vi) Newly discoverable evidence is not likely to be used unless the evidence is crucial to the trial and could not have been discovered using diligence.

vii) Judge can grant new trial for damages or inadequacy of damages

(1) Remittur: reducing the damage amount in a separate trial.

(a) Conditional because she may order the verdict to be set aside unless the plaintiff agrees to a judgment for a lesser amount specified by the judge.

viii) Motion must be made within 10 days after the trial.

c) Motions and Relief from Judgments, Rule 60

i) 60(a): Clerical errors can be cured at any time.  Pen Slip

ii) 60(b): Relief from final judgment

(1) Mistake or excusable neglect, set aside default judgment.

(2) Newly discovered evidence; restrictions:

(a) The new evidence could not be discovered with due diligence and it will change the result (must make motion 1 year within judgment)

(3) Fraud or misconduct

(a) One year statute of limitations for the first 3

(4) Satisfied, get a release

(5) Void

(6) Other reason

iii) If a party fails to disclose some requested material (fraud), but newly discoverable evidence will not give a relief from judgment if it does not change results.

14) Appeals
a) Only final judgments are appeallable; final on every issue

b) Court can consider questions of law, but can only reverse if:

(1) Appellant shows that the error was harmful and effected the outcome

(2) The error must be preserved; it must be preserved by objection and on the record.

(3) The error must not have been cured during the trial. If the judge sustains an objection and orders the jury to ignore the statement, then the error is cured.

(4) The error must be outside the judge’s discretion. There is a great amount of discretion for the trial judge. Only if the judge abuses his discretion will the appellate court reverse.

c) Appeals court can look at facts, when the judges are fact-finders

i) The appellate court can only review fact-findings if the judge made a decision about the facts that is “clearly erroneous”.

(1) Clearly erroneous: If there are two plausible inferences that can be made the judges choice between them cannot be clearly erroneous.  If the trial judge’s opinion is supported by the evidence, the appellate court should not reverse.

d) “FRAP”- Federal rules of Appellate Procedure

i) Rule #

(1) 3: must file a notice of appeal and it must include content

(2) 4(a): you must file your notice within 30 days

(a) For good cause the court can grant you 30 day extension

(3) 7: you must file a cost bond ($500)

(4) 8: Stay of judgment: file a supersedeas bond to show that you are good for the money (superseding the judgment so that the winning party cannot execute the judgment)

(5) 10: must file a record with the transcript of the court reporter included (with correct form and color), you must request it within ten days of the notice of appeal

(6) 12: docketing, with docket fee, to get your case on the appellate court’s docket

(7) 28: file a brief; contents must follow a determined format – strictly upheld

(8) 30: appendix: consists of excerpts of the transcript

(9) 31-2: Timing, appellate brief must be filed within 40 days; controls the print type and color of cover

(10) 77(d) – clerk not notifying counsel of entry of judgment does not affect the time to appeal, or allow party relief from failure to appeal in correct time 

ii) The winning party will likely send a notice to the opponent of the judgment so that the timer will start on the appeal notice.

e) Final Judgment Rule:

i) You can only appeal a final judgment.

ii) A final judgment must include a complete judgment on all of the claims.

(1) If one of two claims is dismissed, there is no final judgment.

iii) The judgment must be final to all parties and all claims.

iv) Escape Valves (exceptions)

(1) R:54(B): A partial judgment that disposes of the claim completely.

(2) Collateral order: rare

(3) 1292(a): injunctions are appealable, makes certain non final judgments appealable

(a) Injunction or denial of injunction is appeallable immediately

(4) Discretionary: appeal by certification; court of appeals must agree to hear it.

(a) Parties want a judgment decided and judge agrees that it should be to further the case

(5) Mandamus: not an appeal, but an equitable remedy if clear that the judge has abused his discretion (judge allows privileged material to be discoverable)

15) Remedies, Judgments, and Their Enforcement
a) Temporary Restraining Orders, Rule 65, Lasts 10 days. How to get:

i) You must obtain:

(1) The petition or complaint, which includes:

(a) Facts of the case

(b) Irreparable harm will result

(c) Prayer for temporary restraining order

(d) Include all things you want the other party to be restrained from.

(2) The temporary restraining order itself (Affidavit)

(3) The restraining order bond

(4) The filing fee

(5) Greasing the skids: get everyone ready

(a) Call the district clerk

(b) Contact the judge

(c) Contact the marshal or sheriff

ii) Requirements for the order, Rule 65

(1) Defining the injury in specific factual terms

(2) Stating specifically why the injury is irreparable

(3) Stating why the order was granted without notice

(4) Providing for the posting of a bond as a prerequisite to the clerk’s issuing writs of injunction

(5) Specifically setting out the act or acts being enjoined

(6) Specifically stating the order is binding on the parties

(7) Setting a date, within 10 days, for a hearing on application for temporary injunction

b) Damages, types:

i) Actual (compensatory)

(1) The amount the party lost

(2) Economic loss determined by reasonable standard

ii) Punitive (gross neg.)

(1) Deterrence or punishment

iii) Method Established

(1) Reasonable certainty, and the trier of fact must determine

(a) Not a good model because it is difficult to determine

iv) Elements

(1) Condition before

(2) Condition after

(3) Cost

(4) Reasonableness of that cost

(5) Necessity (e.g. repairs that are necessary)

(6) Cost at time of accident

(7) Cost at place of accident

c) Injunctions and other equitable remedies

i) Four factor test to determine the issue of preliminary injunction:

(1) Whether plaintiff has an adequate remedy at law or will suffer irreparable harm if the injunction is denied

(2) Whether plaintiff’s harm will be greater than defendant’s harm if the injunction is not granted

(3) Whether plaintiff has shown a reasonable likelihood of success on the merits

(4) Whether the public interest will be affected by the issuance of an injunction

ii) Other equitable remedies because there were no adequate remedies at law

(1) Specific performance: (uniqueness), no adequate remedy at law

(2) Restitutionary: money payment, but not damages.  Not measured by what you lost because you may not be able to prove your damages.

(3) Constructive trust: Creates a lien upon property that has been wrongfully taken from you, you can follow the property.

(4) Equitable lien

(5) Accounting

d) Declaratory Judgments

i) Statutory, sometimes necessary to obtain a court adjudication of your rights before you rely on them.  (Common Ex: Insurers with coverage disputes)

e) Attorney’s Fees and Interest

i) Section 1988 says that the fees do not have to be proportionate to the award, as long as it is reasonable number of hours and charge.

ii) Unless by statute, there is no right to attorney fees.

iii) Law allows recovery in a contract claim.

iv) Lodestar: determines the reasonable fee (reas. hrs x reas. fee)

f) Enforcement of Judgments by execution and sale:

i) Execution under the common law

(1) Advertise: Must advertise all the judgments against the land.

(2) Disproportion: Must sell property that is not disproportionate to judgment amount. 

(3) Subdivide: Must subdivide if possible to only cover the amount of the judgment

(4) Debtor designation: debtor gets to decide what goes first

(5) Exemption: some of the debtor’s property is exempted

g) Other Enforcement devices:

i) Judgment Liens: liens on someone’s property to secure a judgment

ii) Post-Judgment Garnishment: taking the judgment debtor’s wages to secure payment of the judgment. (up to 25% of the earnings)

iii) Turnover Orders: Defendant has to turnover enough funds to satisfy judgment; also used when person can’t be trusted not to hide property.

iv) Receivership: the court appoints an entity to collect the assets of the judgment debtor.

v) Discovery in Aid:

(1) Discovery devices are used to find out the extent of a debtor’s assets (e.g. written interrogatories).

vi) Contempt and Arrest

vii) Interstate Enforcement

16) Alternative Methods of Dispute Resolution
Points in favor of ADR:

1. Cost – cheaper than a trial

2. Privacy – don’t have to make embarrassing facts public record

3. Energy

4. Timeliness – easier to schedule soon

5. Accuracy

6. Enlarge pie – less money spent on attorneys fees, more money avail to settle

7. Expertise – decision makers can be subject matter experts; no need to explain details

8. Control

9. Cooperative – encourages parties to cooperate in reaching a settlement

Points against ADR:

1. Plea bargaining – it’s like copping a plea

2. Without authority

3. Precedent abuse

4. Accuracy

i) Mediation: Rule 16 (The judge can order this at any time)

(1) Involves a third party who acts as a facilitator rather than as a judge or arbiter, in an effort to assist the parties in reaching a voluntary resolution.

(2) Court will typically order this prior to trial.

(3) Client must be there and speak for himself.

(4) The mediator caucuses.  He plays down your case in confidentiality.  Then he goes to the other side and does the same.

ii) Court-Annexed Arbitration

(1) If the amount in controversy is less than $150, the parties must go to arbitration.  Present a case based on hearsay.

(2) If a party decides after to go to trial and gets less than he was given in arbitration, he must pay the costs.

(3) Advisory opinion is not admissible in the trial.

iii) Traditional Negotiation: Compromise

iv) Private Judging: some states have “rent-a-judge” statutes, which enable the parties to hire a judge for their particular dispute, who then presides over a traditional trial.  The parties gain flexibility in the timing of the trial.

v) Neutral Expert Fact Finding: The parties or the court may hire an expert to conduct an investigation of the matter in dispute.  Investigation can be used as a tool in settlement.  May be admissible.

vi) Mini-trial:

(1) Parties set time limits upon their presentations, receive suggestions from a neutral advisor and attempt to settle.

(2) Complex involving complex law and complex facts.

(3) Bet the company type case. (strong incentive on both sides)

vii) Summary Jury Trials:

(1) Variant on the mini-trial, using advisory juries

(2) Use when law is clear but the facts are not clear.

(3) Result can be involuntarily imposed.

viii) Screening panels: Presentation before a panel or administrative agency.

ix) Settlement Conference: Pretrial conference ordered by the judge.

b) Negotiation

i) Firm, fair, offer: “Boulwareism”

(1) Set the amount you will pay and the other party can take it or leave it

ii) Negotiation method

(1) Unreasonable 1st offer

(2) Conceal your settlement point

(a) Make the other party present the first reasonable offer

(3) Pretend your position is reasonable

(4) Other techniques

(a) Merits

(b) Blame client

(c) Reverse Psych.

(d) Agenda

(e) Drafter

(f) Bargaining chip

(g) Time

(h) Collateral consequences

(i) Whipsaw

(j) Focal point

(k) Clubbiness

(l) Etc.

c) Settlement Agreements

d) Arbitration

i) Pro-arbitration

(1) Time and energy

(2) Timing

(3) Evidence and expertise

(4) Cost and reliability

(5) Enlarged pie, arbitrator not bound by law so they have more flexibility in awarding damages

ii) Pro-litigation

(1) Traditional, familiar

(2) Jury? Selection?

(3) Concern regarding bias?

(4) Bigger damages?

(5) Costs can shift to the defendant

(6) Relative satisfaction

iii) Binding

iv) Each party appoints an arbiter and those arbiters than appoint a third arbiter, “SWINGMAN”.  The swingman is usually the real arbiter.

v) A suit to confirm the judgment takes place when the parties take the result of the arbitration to the court in exchange for a judgment.

e) Releases

i) Who? Whom? What?

ii) Mutual: both parties agree that the matter is released.  Plaintiff is released as well so that counterclaims can be brought later.

(1) In consideration for releasing the defendant, the plaintiff is also released.

(a) General release: releases every claim that existed whether or not you know about it.

(b) Specific release: releases of a specific claim

iii) Unilateral: release of the defendant only

iv) The release must be specific so that all the parties are named and all the claims are released.  But someone can be left out.

v) Circular Indemnity is used to protect the defendant.  If the defendant is sued for indemnity by a third-party, he can sue the plaintiff based on the contractual agreement.

vi) Be careful making release agreements with minors because the release can be nullified.

(1) To be sure, file a friendly suit so that the court will approve the settlement.  They will set up a trust for the minor so that the parents can not take advantage of the minor.

vii) Warranties

(1) To prevent the release from being set aside due to fraud, include a warranty where the plaintiff admits he agreed on the release without consideration of an influence on the part of the defendant.

viii) Keep em’ Honest: no reliance on information from the other party

17) Preclusion

a) Res Judicata

i) Affirmative defense “the thing has already been adjudicated” Elements:

(1) Previous final judgment

(a) Parallel cases of same issues are not preclusive until one is final

(2) Between the same parties or their privities or predecessors

(a) Boundary dispute lost: binding against subsequent purchasers

(3) “Same claim”/same facts/closely related claims/same transaction (depends on the court)

ii) Ex:

(1) A party sues you, gets judgment, and tries to sue you again to get more money.

(2) A creditor sues for default of 5 of 9 notes.  Later sues for the remaining 4.  Def. pleas res judicata.  There was a previous final judgment, but was it the same claim, facts or transaction?

(a) TX Sup Ct.: not res judicata because different notes (transaction analysis used)

(3) Suing Holiday Inn: court decides there was no contract, no recovery.  P. then sued based on unjust enrichment.  Court said there was res judicata.

b) Collateral Estoppel

i) Precluded by different case from raising an issue

ii) Elements:

(1) Previous final judgment

(2) Same parties privy or predecessors

(3) Deciding an issue also in this case, essential to decide the outcome in both cases.

iii) Ex:

(1) Promissory note for payment 1, not paid, p. sues on the 1st payment and def. claims lack of consideration.  P. wins.

(a) Defense decided adversely to def.

(b) P. sues on 2nd note and def. says no consideration.  P. claims collateral estoppel and wins

c) Difference between Res Judicata and Collateral Estoppel

i) Talking only about one issue=Collateral Estoppel.

ii) Total outcome=Res Judicata.
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