Fall ’05 – Torts - Flatt
· Battery: Battery is when one intentionally inflicts and unlawful touch on another.  To determine if lawful we must consider the context.
· Responsible for harm caused by an instrumentality he intentionally releases or sets in motion.

· Consent: One consents when he willingly, knowingly, and competently accepts the dangers inherent in the touch.

· Self-defense: When a person reasonably believes that someone is about to cause imminent, offensive contact upon him, he can exercise whatever force is reasonably necessary under the circumstances to prevent the contact.

· Defense of Others: When a person reasonably believes that someone is about to cause imminent, offensive contract upon another, he can exercise whatever force is reasonably necessary under the circumstances to prevent the contact.
· Can only protect if the person is entitled to self defense.  Note mistaken threat rule.

· Conversion: Conversion occurs when a person unwarrantedly interferes with and exercises dominion over another’s property from which injury to the plaintiff results.

· Defense of Property: One may defend his property by utilizing the degree of force which he reasonably believes is necessary under the circumstances to prevent another from taking or tampering with his property.

· Recapture of Chattel: Recapture of chattel is allowed when one person wrongfully obtained possession of chattel by either force, fraud or without claim of right.
· Hot pursuit

· Negligent: Everyone has a duty to exercise reasonable care to protect others from harm.  The circumstances of the situation play a critical role in determining what is reasonable.
· Because defendant had a profit motive (common carrier etc) he may have owed a duty of extraordinary care.
· Calculus of risk is used to determine if an additional precaution should have been taken.  Essentially, if the cost of taking a precaution is less than the potential consequence multiplied by the probability of it occurring then the precaution should have been taken.  Also, this analysis is performed from the perspective of the defendant at the time the precaution should have been taken rather than in hindsight.  Of course, this test is not dispositive because different people will attach different weights to the variables.
· Custom represents the standard actions and precautions taken by others in like situations.  It merely provides evidentiary support for a course of action, but it is not dispositive with the exception of medical cases.
· Exception for medical consent
· Statutes and Regulations can also be used to determine if someone acted negligently.  If defendant is in violation of a statute then he is negligent ‘per se’.  However, if he is in compliance with the statute then he’s not necessarily freed from negligence.  But being in compliance does provide evidentiary support that he was not negligent.  In addition, the plaintiff must be within the class the statute was intended to protect and the injury must have been what the statute was intended to prevent.  Finally, a right of action must be available under the statute as well.

· Cause in fact: Cause in fact is used to establish that the defendant’s actions actually caused the plaintiff’s injury.  To establish this requires proof that 1) the injury would not have occurred “but for” defendant’s conduct, or 2) defendant’s conduct was a substantial factor in bringing about the injury.
· Can be multiple cause in facts


· Proximate Cause: Proximate cause limits liability 1) to those consequences the foreseeability of which made defendant’s conduct tortious in the first place and 2) to those persons within the foreseeable zone of danger.  In addition to these factors courts consider several others such as: logic, common sense, justice, policy and precedent. 
· Can be multiple proximate causes

· Comparative Negligence: Comparative negligence is applied when a plaintiff fails to exercise ordinary care and that failure was a contributing cause of his injuries.  Under comparative negligence the damages are proportionately lowered by the amount of the plaintiff’s liability.  Depending on the jurisdiction a pure form or modified form may be used.  Under a pure form the plaintiff can recover even if his own negligence contributed more than 50% of his damages.  Under modified form he can only recover if his negligence contributed less than 50% of his damages.

· Assumption of Risk: Assumption of risk is when one willingly, knowingly, and competently accepts the obvious and necessary dangers inherent in the activity.

· Bar to recovery
· An unknown risk can’t be assumed, and the known risk must be the way in which you are injured.

· Trespass to Land: Trespass to land occurs when one intentionally enters another’s land without permission.

· Vicarious Liability: Vicarious liability is the act of holding employers liable for the actions of its employees.  To establish vicarious liability we look at 1) the scope of employment, 2) job description and assigned duties, 3) time, place and purpose of employee’s act, 4) whether actions are commonly done by such employees, and 5) foreseeability of his act.
· Under vicariously liability employers are liable for intentional torts if it’s done to further the employer’s cause.

· Res Ipsa Loquitor: Res ipsa loquitor provides that it may be inferred that harm suffered by the P is caused by negligence of the D when: 1) the event is of a kind that ordinarily does not occur in the absence of negligence, 2) other responsible causes, including the conduct of the P and third persons, are sufficiently eliminated by evidence, and 3) the indicated negligence is within the scope of the D’s duty to the P.  D must be in exclusive control over the instrumentality and the duty owed to the P is nondelegable.

· Ultrahazardous Activities: Ultrahazardous activities give rise to strict liability.  To determine if an activity is ultrahazardous several factors are considered: 1) degree of risk to person, land or chattel, 2) likelihood that harm will be great, 3) inability to eliminate risk with due care, 4) extent of common usage, 5) inappropriateness of activity in place of occurrence, and 6) value to the community.  Not all factors need to be present and the judge makes the determination as to whether ultrahazardous or not.


· Strict Liability: Strict liability is the concept where defendants are liable to plaintiffs without any requirement that the plaintiff prove that the defendant was negligent.

· Duty to Rescue: If the actor knows or has reason to know that by his conduct, whether tortious or innocent, he has caused such bodily harm to another as to make him helpless and in danger of further harm, the actor is under a duty to exercise reasonable care to prevent such further harm.


· Manufacturing Defects: For manufacturing defects we attach strict liability.  In the absence of proof of a specific defect, it may be inferred that the injury was caused by a product defect existing at the time of sale or distribution: 1) if the accident was of a kind that ordinarily occurs as a result of a product defect, and 2) the incident was not solely the result of causes other than a product defect.

· Design Defect: A design defect is one where the design is inadequate for the purpose of the product.  To determine if a design defect exists we use to tests: 1) risk-benefit rule, and 2) consumer-expectations rule.  The risk-benefit rule weighs the risk of design versus its benefit.  If the risk outweighs the benefit then its design is defective.  On the other hand, the consumer-expectations rule analyzes whether the product failed to perform as safely as an ordinary consumer would expect when used in an intended and foreseeable manner.

· Duty to Warn: A manufacturer has a duty to provide an adequate warning to the user on how to use the product if a reasonably foreseeable use of the product involves a substantial danger of which the manufacturer either is aware or should be aware, and that would not be readily recognized by the ordinary user.
