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Final – Use majority common law as binding and RSMT as persuasive except where noted.
I) Overview

A) Four Elements
1. Duty

2. Breach of duty

3. Causation

4. Damages
(a) Typically, breach of duty and causation will occupy the most analysis time because duty and damages are likely to be obvious.


B) Damages aren’t assumed in negligence, but they are in intentional torts.


C) Prima Facie Case – barring any defense or additional evidence the plaintiff will win.
1. Intent

2. Act

3. Causation

4. Harm


II) Intentional Torts

A) One of Two types of Intent is Required
1. Specific – person has the purpose of producing the consequence
2. General – person knows to a substantial certainty that the consequence will ensue from person’s conduct


Intent may be transferred from D’s intended victim to D’s actual victim.

B) Battery – harmful or offensive conduct (direct or indirect) with P’s person, caused by D who has the required intent.

1. Two Elements
(a) Unlawful – context of occurrence.  E.g. playing touch football, classroom v playground.
(b) Intent – must have acted intending to cause a harmful or offensive contact with P, or an imminent apprehension of such contact.  DOES NOT HAVE TO INTEND TO CAUSE HARM.

2. R: Assault and battery is established by the intent to commit the unlawful act without regard to intent to cause injury (Vosburg – kicked in knee).
(a) “Eggshell” Plaintiff Rule – “You take your plaintiff as you find him.”  Meaning P’s unusual susceptibility to harm, of which D is unaware, is irrelevant; that is D is still liable for them.

3. R: Substantial Certainty is enough (Garrat kid pulled chair).

C) Trespass to Land – a) intentionally enter the land or causes a thing or third person to do so, b) remains on the land after his privilege to be there has expired, c) fails to remove from the land a thing which he is under duty to remove.
1. R: Trespass is the unauthorized entry onto the land of another regardless of the physical damage cause thereon (Dougherty walked over grass and matted it down).
2. Damages – implied damages; that is that no harm must be evidenced.  Instead, the trespass itself is a harm!
(a) Monetary – compensate for damages incurred.
(b) Injunction – order to get off.
3. DON’T FORGET THE “BEST EFFORTS” DEFENSE.  If the person who owns the chattel makes reasonable efforts to reclaim the chattel before the trespass then he is not liable for trespass.

D) Trespass to Chattels – intentionally interfering with it, either by physical or by dispossession.
1. Intent – no wrongful motive required.  Only intent required is merely to act upon the chattel.
2. Interference – direct or indirect act that impairs chattel’s condition, quality or value.
3. Dispossession – taking a chattel from P’s possession without his consent, or by fraud or duress; barring P’s access to the chattel; or destroying it while it is in P’s possession.
4. Damages

(a) Physical Contact – must prove damages incurred.
(b) Dispossession – Same as trespass for land, damages must not be proven because the dispossession itself is the damage.



III) Defenses to Intentional Torts

A) Consensual Defenses
1. Consent – defense to virtually any tort, but it is applied most frequently to the intentional torts.  In negligence and strict liability cases, it goes by the name “assumption of risk.”
CAN’T CONSENT TO ILLEGAL ACTIVITIES

2. Elements of consent

(a) Knowing – one must be reasonably informed of what is being consented to

(b) Willing – no coercion or duress

(c) Competence – must be competent at time of consent

3. R: Every unlawful or unauthorized touching of another constitutes an assault and battery, even in the absence of negligence (Mohr – operated on ear).

4. R: The physician’s duty to disclose requires that he or she explain all of the potential risks of a procedure that a reasonably prudent patient would deem relevant in deciding whether or not to consent to the procedure (Canterbury – minor with back surgery fell out of bed).

5. Consent can be implied in fact e.g. immigrant raises arm to be immunized.


6. Substituted Consent for minors and incompetents

(a) Must be made in the best interest of the incompetent.

(b) Courts may rule that child is competent enough to make decision.

7. Emergency Rule – “Medical treatment also will be lawful under a doctrine of implied consent when a medical emergency requires immediate action to preserve the health or life of the patient.”

8. R: A prizefighter promoter is liable for battery upon the combatants when he conducts boxing matches or prize fights without a license and in violation of state law and policy, regardless of the liability and consent of the combatants (Hudson).


B) Non-Consensual Defenses

1. Insanity – generally not a valid defense.  Why make P pay for damages even if D is crazy?
(a) R: Where an insane person by act does intentional damage to the person or property of another, she is liable for that damage if she is capable of entertaining the intent to commit the act and in fact entertained the intent (McGuire – nurse hit by whacko).

2. Self Defense – privilege to use so much force as reasonably appears to be immediately necessary to protect himself against imminent physical harm threatened by the intentional or negligent act of another.
(a) Must be:

(i) Proportional

(ii) In response to fear


DEADLY FORCE MAY NOT BE USED AGAINST NON-DEADLY FORCE


(b) R: Self defense requires a showing that under the circumstances the defendant feared for his life or safety (Courvoisier – man shot cop).


(c) Protection of Domicile – assumption is that someone is in the house so it falls under self-defense.


3. Self Defense of a 3rd Party – come to defense of any other person under the same conditions and by the same means as he would be privileged to defend himself.

Defense of others is similar to self-defense, and usually occurs in the context of one family member protecting another. Some jurisdictions permit a defendant to assert defense of others, even where the defendant is mistaken as to the existence of a threat, as long as the mistake is reasonable. Other jurisdictions do not permit this defense the other person was entitled to self defense.

DEADLY FORCE MAY NOT BE USED AGAINST NON-DEADLY FORCE


4. Defense and Recapturing of Property – a possessor is privileged to use reasonable force to expel another or a chattel from his land, or to prevent another’s imminent intrusion upon or interference with his land or chattels, or to prevent his dispossession, even though such conduct would otherwise be an assault, battery, false imprisonment, or trespass to the chattel.

(a) Overarching Rule: Human life is always more valuable than property.


(b) Defense of Property

(i) R: A person may not protect his property with a device designed to inflict injury upon a trespasser without notice of its existence (Bird – spring gun).

(c) Recapture of Chattels

(i) The self-help remedy of recapture is allowed when one person wrongfully obtained possession of chattel by either force, fraud, or without claim of right.  However, the recapture must be prompt, the so called “hot pursuit” requirement, or else it will be lost.

(ii) Landlords can’t forcefully evict tenants.  Instead a landlord is expected to use the judicial system.

(iii) R: When on takes the personal property of another under a valid claim of right, the latter may not recover the property by force (Kirby – D beat up P to get $50 pay back).

5. Necessity – may trespass and cause harm to another’s property in order to protect his own property if deemed necessary.
(a) PUBLIC AND PRIVATE

(i) PUBLIC – requires severe damage to a large number of people
(ii) PRIVATE – requires damage to only one person

(b) It gives you the right to be somewhere, but it doesn’t mean you don’t have to pay for the privilege or damages.

(c) R: An entry upon the land of another may be justified by necessity (Ploof – untied P’s boat).

(d) R: When a person trespasses upon the property of another by necessity to avoid his own property damage, the trespasser remains liable for any damages caused to the property of the other (Vincent – boat destroyed dock).
(e) Public Necessity – to protect society property may be taken or destroyed e.g. knock down house to prevent the whole block from burning down.  Compensation isn’t always required particularly if the property was going to be destroyed anyways.



IV) Strict Liability and Negligence

A) Strict Liability – breach of duty to not cause harm to others.  In certain cases strict liability is the standard, typically for products liability and “unusual and highly dangerous activities.”

B) Negligence – breach of duty to act like a reasonably person in not hurting others.  This is the “general” standard.


C) Strict Liability is appropriate in product’s liability because the products are sold for the purpose making money (profit motive) and they’ll reach a large audience.  A manufacturer therefore has the resources and control point to use a higher standard of care.  The difference in standard of care may hold true even if not to the extent of being “strict”.  In general, a airline stewardess may have a higher level of care etc.

D) STRICT LIABILITY
1. R: A person who for his own purposes keeps on his land anything likely to do harm if it escapes, must keep it in at his peril, and if he does not do so, is prima facie liable for all the damage which is the natural consequence of its escape (Rylands – built pond on land).


2. R: A person who uses a dangerous machine, is strictly liable for harm occasioned by its use (Powell – train spark caused fire).

3. R: The defendants had a duty to prevent the plaintiff’s injury because it was reasonably foreseeable (Stone - cricket).

E) NEGLIGENCE
1. R: If the risk of harm is so slight and the expense of reducing it so great that a reasonable person would not have taken any further precautions, a defendant’s conduct is not negligent (Bolton - cricket).  NOTICE EVOLUTION FROM ABOVE STONE V BOLTON.

2. R: Negligence principles govern the liability of a driver who causes harm because he was suddenly disabled due to a known illness (Hammontree – drove into bike shop due to seizure).



V) Negligence

A) Negligence is conduct which falls below the standard established by law for the protection of others against unreasonable risk of harm.
1. 4 Elements
(a) Duty

(b) Breach

(c) Causation

(d) Actual Harm


2. Analyze in this order

(a) Cost/Benefit analysis

(b) Custom

(c) Statutes and Regulations


B) General Elements

1. Foreseeable risks of injury

2. Extent of the risks

3. Likelihood of a risk actually causing harm

4. Alternative courses of action that would achieve same results with lesser risk
5. Costs of various courses of action

C) Objective standard of a “reasonable person” has been developed to measure negligence.  But this standard is always circumstantial; a person who has to make a split-second decision isn’t held to the same standard as someone who has the opportunity to deliberate at length.
1. Attributes of a reasonable person
(a) Knowledge, Experience and Perception – D will be charged with what he actually knew and observed, and also with those things which a reasonable person would have known and perceived.  And if D has superior intelligence, memory perception, knowledge, or judgment, he will be held to that standard.  But if D is deficient in any of these attributes, that is too bad; he is still held to the standard of the reasonable (i.e. normal) person.  Moreover, he must be mindful of his own ignorance and act accordingly.
(b) Knowledge Common to Community
(c) Activities Requiring Skill – One who participates in an activity that requires greater skill is measured against the hypothetical person who is reasonably skilled and knowledgeable in that activity.  Beginners are held to the same standard. E.g. driving a car.
(d) Physicians – standard of care of medical doctors is conclusively established by the customary practice of reasonably well-qualified practitioners in that field.
(e) Physical Characteristics – blindness.

(f) Mental Capacity – no allowance is made for deficiencies in D’s mental capacity to conform to the “reasonable person” standard of care.  The fact that D is mentally deficient, voluntarily intoxicated, or even insane does not matter.  His conduct is measured against the reasonably prudent sane, sober and normal person.
(g) Minors – Minors are an exception.  If D is a minor, the test is what is reasonable conduct for a child of D’s age, intelligence and experience under the circumstances.  But this exception does not apply to minors engaging in “adult” activities requiring special skills and training.


2. Conduct in Emergencies.  The fact that D is confronted with a sudden emergency which requires rapid decision is a factor which may be taken into account in determining the reasonableness of his choice of action.  However, D may have been negligent in a) failing to anticipate the emergency or b) creating the emergency; as to such negligence, the foregoing rule would not be applicable.


D) Only relevant issue is whether he acted reasonably; irrelevant if he intended to or whether he did the best he could.

E) R: Negligence is determined objectively, based on the standard of care a reasonable person would use in similar circumstances (Vaughn – stacked hay incorrectly, burnt house down).

F) R: To be free of negligence, a person must exercise the same degree of care as a reasonably prudent person of the same age and maturity (Roberts – man ran over boy).

G) R: A minor will be held to the same standard of care as an adult when engaging in a dangerous activity, such as operating a motor vehicle (Daniels – kid driving car).

H) R: A sudden, unanticipated event related to a known mental illness may not serve as a defense of negligence (Breunig – driving thought she was batman).

I) R: When creating a danger on a public thoroughfare, the one creating it must give notice of its existence such that all who encounter it will be reasonably protected from injury (Fletcher – blind man walked into hole).

J) R: Intoxication of the injured plaintiff is not a defense against negligence in failing to provide notice of or protection from hazard (Robinson).

K) R: The duty owed by a warehouseman does not depend on his financial condition (Denver & Rio Grande RR).




VI) Reasonable Person Standard

A) Calculus of Risk

1. Simply: Adequate Precautions < Change in Probability due to precaution * Consequences
Burden < Probability * Injury

2. More Accurately: Consequences (magnitude of risk) + value of principal object + value of collateral object + probability the collateral object will be attained + probability of collateral object saving itself

3. Factors
(a) Magnitude of the Risk – the seriousness of consequence and likelihood increases, so does the likelihood the risk will be unreasonable.

(b) Principal Object/Value or Importance of that Which is Exposed to the Risk – object that the law desires to protect.

(c) Collateral Object – person who is taking the risk of injuring the principal object is doing so because of some object of his own; this is the collateral object.

(d) Utility of Risk – probability of the collateral object being obtained if risk has been taken.

(e) Necessity of Risk – probability of collateral object would be obtained if risk was not taken.

4. R: A reasonable, prudent man, in order to act without negligence, need not consider extraordinary circumstances in planning his conduct (Blyth – frozen water plugs erupted due to unusual cold).

5. R: When a person voluntarily exposes himself to a serious injury when saving a child’s life, unless the act is reckless, it will not be considered negligent (Eckert – saved child from train).

6. R: In determining whether an individual acted with ordinary care, his conduct is measured against the actions taken by the majority of individuals under the same or similar circumstances (Osborne – kid ran into opened car door).

7. R: When an activity poses danger to two different groups and no method exists to protect both, only the most likely and severe risk need be protected against (Cooley – basket to prevent falling wires).


8. R: HAND FORMULA - When the burden to prevent a serious harm is slight, negligence will be found if the tortfeasor failed to take the precautions (Carrol Towing Co – barge broke loose. Should have kept man onboard.).


9. R: A person reacting to an emergency situation must act as a reasonably prudent person would, under the circumstances, to be free of negligence (Lyons).


10. R: Providing a warning of a potential danger may serve to mitigate a finding of negligence only if measures to guard against injury were unavailable or cost-prohibitive (United Airlines – luggage fell from above).


B) Custom
1. Industry standard is the applied standard.


2. R: A business practice will not constitute negligence if it complies with the ordinary standard in the industry; an employer is not required to keep a workplace safe from harm (Titus – rail car smashed decedent).

3. R: Evidence that conduct conforms to average conduct or custom within an industry does not, in and of itself, mean the conduct is not negligent (Mayhew – contractor fell through hole).

4. R: Industry custom does not always establish reasonable prudence, when new technology or methodologies are available and accessible (TJ Hooper – radios in boats).

5. Medical Cases
(a) Custom is NOT DISPOSITIVE.  We rely on a national standard of care; locality is irrelevant.

(b) R: Prescribing a treatment more radical than is ordinarily advised by other similarly trained medical professionals constitutes a breach of the duty of care (Lama – back surgery prior to more conservative treatment).

(c) R: The physician’s duty to disclose requires that he or she explain all of the potential risks of a procedure that a reasonably prudent patient would deem relevant in deciding whether or not to consent to the procedure (Canterbury – back surgery resulted in paralysis).


C) Statutes and Regulations

1. By definition, the violation of a statute is unreasonable!

2. Must meet the following
(a) Party seeking to charge the other with violation of the statute must be a member of the class the statute is meant to protect.

(b) The hazard that occurred is one the legislature intended to prevent.

(c) Availability of private right of action – is the statute appropriate to establish tort liability.

3. R: A person found to have violated a statute that establishes a duty of care will be found to have acted negligently (Osborne – drank unlabeled poison.  Law required label.).

4. R: Proof of negligence, even in the form of a violation of a statute, without a relationship between the negligence and the injury, does not support liability (Martin – buggy without lights ran over person).

5. R: A violation of a licensing statute is not evidence of negligence unless the evidence shows the defendant is, in fact, incompetent (Brown - chiropractor).


6. R: Without specific evidence of legislative intent to provide a private cause of action for violation of a statute, a court cannot infer one (Uhr – didn’t get scoliosis checkup by school but law required it).


D) Judge and Jury

1. R: When a person fails to take adequate precautions to avoid a known danger, and that failure is the proximate cause of his injuries, he alone will be held responsible (Baltimore and Ohio RR – decedent was hit by train).


2. R: A jury should be permitted to determine whether the precautions taken by the plaintiff were sufficiently reasonable and prudent to relive him of contributory negligence (Pokora – hit by train; view was obstructed.).


3. R: Mechanical crossing equipment is merited only when a crossing is extrahazardous (Jewell).


E) Proof of Negligence

1. Res Ipsa Loquitor – “The thing speaks for itself.”
(a) Must show that the likely cause was the D’s negligence.  If something is equally likely to be the cause then this doctrine does not apply.

(b) Aids the P in proving the negligence by circumstantial evidence.

(c) Use this when you can’t establish evidence as you would in an ordinary case.

(d) Duties are nondelegable.  You may contract with someone to maintain your escalator, but you cannot delegate the duty for it to work correctly.

2. RSMT 2nd 382
(a) It may be inferred that harm suffered by the P is caused by negligence of the D when:

(i) The event is of a kind which ordinarily does not occur in the absence of negligence;

(ii) Other responsible causes, including the conduct of the P and third persons, are sufficiently eliminated by the evidence; and

(iii) The indicated negligence is within the scope of the D’s duty to the P.

3. Defenses to
(a) Contributory Negligence
(b) Assumption of Risk

4. R: When it is more likely than not that an injury is due to the D’s negligence, if the D has better access to the evidence concerning the injury, the doctrine of res ipsa loquitor will require the D to produce contrary evidence or be found liable for negligence (Byrne – barrel of flour hit P).

5. R: If care of the instrumentality causing a P’s injury cannot be delegated, the doctrine of res ipsa loquitor, which requires a D to be ultimately responsible for the instrumentality, is not avoided when the D has contracted with a third party to service or maintain the instrument (Colmenares Vivas – P fell down escalator after sudden stop).

6. R: When a P suffers injuries while unconscious in the course of medical treatment, the doctrine of res ipsa loquitor may be invoked to require those having control over the P or his treatment to defeat a presumption of negligence on their part (Ybarra – shoulder pain after appendectomy).



VII) Plaintiff’s Conduct


A) ALL ARE AFFIRMATIVE DEFENSES.  That is, the D doesn’t deny they truth of the allegations, but instead gives some other reason why he can’t be held liable.  Burden of proof is on the D.

B) Contributory Negligence

POTENTIALLY BARRED IF D ACTED WILLFULLY, WANTONLY, OR RECKLESSLY

1. R: A P may not recover for his own injuries if he failed to exercise ordinary care and that failure was a cause of his injuries (Butterfield – horse ran into pole).

2. R: A D is liable, notwithstanding the negligence of the P, if the D did not exercise ordinary care to prevent the accident, after he or she learned of the P’s negligence (Beems – man killed uncoupling RR cars).

3. R: A person required to work under possibly unsafe or dangerous conditions may be required to exercise a lesser degree of care because he must give his attention to his work (Gyerman – fishmeal sacks).

4. R: The rights of one man in the use of his property cannot be limited by the wrongs of another (LeRoy Fibre Co – straw near D’s land ignited).

5. Last Clear Chance – Defense to Contributory Negligence – MOST JURISDICTIONS ADOPTING COMPARATIVE NEGLIGENCE HAVE ABOLISHED THIS DOCTRINE.
(a) R: If a party can prevent the consequences of the injured party’s negligence by exercising reasonable care, it must do so under the doctrine of “last clear chance” (Fuller – ran over man on tracks, but had time to stop).

6. Breach of statute – might preclude an employer from claiming P’s contributory negligence or assumption of risk.  P might still be liable to some extent.
(a) R: Violation of a safety statute should bar D from claiming contributory negligence (Osburne – cleaning Salvation Army windows).

7. Emergency – an emergency might bar contributory negligence because the standard of care is lowered.

8. As always, minors are held to a lower standard.


9. Custodial Care – those being take care of have a lower standard of care.


C) Assumption of Risk
1. Must be willing, knowing and competent.  AN UNKNOWN RISK CAN’T BE ASSUMED!
(a) If you get hurt in a way that wasn’t assumed then you might be able to recover.


2. R: An employee may assume the risk of an obvious danger, although the fear of losing his employment is one of the motives for doing so (Lamson – axe hanging and fell).
3. R: A person engaged in an activity accepts the obvious and necessary dangers inherent in the activity (Murphy – the “flopper” amusement park ride).

4. Fireman Rule – Firemen and police officers can’t recover for damages due to the criminal conduct of a D because they’ve voluntarily assumed it!

5. Fellow Servant Rule – can’t recover due to another employee’s actions if the actions were in the normal course of business.

6. Breach of statute – might preclude an employer from claiming P’s contributory negligence or assumption of risk.  P might still be liable to some extent.

7. Two Types

(a) Express – signed in a contract
(b) Implied – P knows, appreciates and understands the risk and voluntarily subjects himself.


D) Comparative Negligence

POTENTIALLY BARRED IF D ACTED WILLFULLY, WANTONLY, OR RECKLESSLY
1. R: Liability should be assessed in direct proportion to fault (Li v Yellow Cab – car accident).

2. Pure Form v Modified Form

(a) Pure Form – P may recover a portion of his damages no matter how great his negligence in comparison to that of D.  A minority of jurisdictions have adopted this form.

(b) Modified Form – P recovers nothing if his negligence was “as great as” (50%) or “greater than” (51%) that of D.

3. Reckless Conduct – If D was reckless (“willful and wanton”) then P’s contributory negligence might not offset his damages at all!

4. Fact finders will determine proportion between parties.


E) Two types of risks

1. Primary

2. Secondary


3. In and assumption of risk case for primary risk the machine is operating as designed and the D is not negligent in maintaining it.  In a comparative negligence case the secondary risk applies in that the D is negligent in not maintaining something yet the P proceeds anyway knowing this.  In this case both are negligent.



VIII) Multiple Defendants: Joint, Several, and Vicarious Liability

A) Joint Liability – implies that each of several defendants is responsible for the entire loss that they all caused in part.
1. If there were multiple tortfeasors you could sue one and recover the entire loss.  The one sued had no recourse against the others.  Today we use contribution under “Several Liability.”



B) Several Liability – holds each defendant responsible for his proportionate share of the loss.
1. R: A litigating D is entitled to a credit commensurate with the proportionate fault of all settling parties, irrespective of the actual amount of the settlement (McDermott – maritime accident).
(a) Proportionate Share Rule

(i) If someone settles for less than their proportional share then the P will not recover the difference from the other Ds beyond what their proportionate share is.
(ii) Promotes settlements without fear of being sued again later
(iii) Eliminates worry of non-settling defendants will be stuck paying entire liability

(b) OUR EXAM WILL USE PROPORTIONATE SHARE

	A
	B
	C

	10%
	30%
	60%


Total liability = 100k

If A settles for 20k then B and C are only liable for their shares of the remaining 80k.

If A settles for 5k then B and C are liable for their shares of 90k.

Co-defendants may be sued for contribution after judgment or a defendant may implead them!


2. R: When two or more parties acted equally negligently, one caused the injury, and it cannot be determined which tortfeasor caused the injury then both parties should be liable (Summer – shot in eye).



C) Vicarious Liability – holds employers liable for the wrongs of their servants and their independent contractors.


1. Conduct MUST be:

(a) Within scope of employment

(i) It is actuated, at least in part by a purpose to serve the master.
(ii) Elements

· Job description and assigned duties;
· Time, place and purpose of the employee’s act;
· Similarity of his conduct to the things he was hired to do, or which are commonly done by such employees; and
· Foreseeabilty of his act

2. Employer only liable for intentional torts if done to further employer’s cause.


3. Three Relationships – little distinction between a and b, c is considerably different.
(a) Employer-Employee – generally liable
(b) Principal-Agent – generally liable
(c) Employer-Independent Contractor – GENERALLY NOT VICARIOUSLY LIABLE

4. Reasons for:

(a) Discourage employer ignorance
(b) Promote safer work practices
(c) Most efficient for employer to bear burden to spread costs
(d) Insures injured parties are compensated due to employer likely being capable of doing so whereas employees often times don’t have the necessary funds.

5. R: Respondeat superior imposes liability on an employer for an employee’s conduct if the employer created the risk that the conduct will occur (Ira – drunken sailor damaged dock).

6. Independent Contractors – employer can’t be held vicariously liable unless one of two types of authority is established.

(a) Two types of Authority

(i) Apparent – Where the principal creates the appearance of authority, a court will not hear the principal’s denials of agency to the prejudice of an innocent third party, who has been led to reasonably rely upon the agency and is harmed as a result.
(ii) Implied – alleged agent retains the right to control the manner of doing the work.

(b) R: An HMO may be held vicariously liable for the negligence of its independent contractor physicians under both the doctrines of apparent authority and implied authority (Petrovich – cancer patient received late diagnosis).



IX) Causation


A) FOR TEST: Analyze Cause in Fact and then Proximate Cause

B) Cause in Fact – to establish requires proof that 1) the injury would not have occurred “but for” D’s conduct, and 2) D’s conduct was a material element or a substantial factor in bringing about the injury.  “Cause-and-effect” chain of events.

1. Must prove >50% likelihood.  Not all other causes have to be eliminated as long as cause in fact is >50%.

2. Typically multiple causes in fact.  It is no defense for one negligent actor that someone else’s negligence also contributed to the accident.  There is no requirement that the D’s act be the sole “but for” cause of the injury, only that it be a “but for” cause.

3. DEFENSE: If the result would have occurred regardless of the “but for” cause then it actually isn’t a “but for” cause.
(a) Example: Patient misdiagnosed dies, but evidence shows he would have died anyway.

4. Alternative Test
(a) Say 2 motorcycles drive at a high rate of speed passed a horse at the same time.  The horse then bucks the rider off.  In this case, both motorcycles fail the “but for” test because both can argue the other motorcycle would have been there to scare the horse.  In this case apply the “substantial factor” test.

5. Switch Burden of Proof

(a) Switch the burden to the D if the evidence is difficult to obtain or if there are multiple negligent parties, but it’s unknown which actually caused the harm.
(b) R: When two more parties acted negligently, one cause an injury, and it cannot be determined which tortfeasor actually cause the injury, both parties will be liable (Summers – quail hunter shot in eye by one of two hunters).

6. “Market Share” Theory – used in DES (miscarriage preventive pill) case.  The manufacturer couldn’t be identified because all pills had the exact same chemical makeup so the court spread the liability amongst all manufacturers (Sindell).

7. EVIDENCE

(a) Daubert – must have acceptance in scientific community; meaning new theories have merit

(b) Frye – must have general consensus in scientific community

(c) R: If facts or evidence presented, by expert testimony or otherwise, establish that the D’s negligent act more likely than not caused the P’s injury, liability will attach (Zuchowicz – twice max drug dosage).

(d) R: The admissibility of scientific evidence is within the province of the trial court unless there exists a wide analytical gap between the scientific data and the opinion offered (General Electric – PCBs from water, P had lung cancer).

(e) R: Jury speculation as to the cause of an injury or death, absent any evidence, is not sufficient to maintain a verdict in P’s favor (NY Central RR – fell from barge, no life saver).


8. Toxic Torts – 3 elements:

(a) Substance
(b) Source
(c) Exposure

(d) For toxic torts, if you’re exposed to a toxin the D may be forced to pay ongoing monitoring if a the 4 part test is met
(i) P was significantly exposed to a proved hazardous substance through the negligent actions of the D;
(ii) As a proximate result of exposure, P suffers a significantly increased risk of contracting a serious latent disease;
(iii) That increased risk makes periodic diagnostic medical examinations reasonably necessary; and
(iv) Monitoring and testing procedures exist which make the early detection and treatment of the disease possible and beneficial.

9. Medical Cases – Lost Chance Doctrine
(a) R: Evidence of a reduced chance of survival was sufficient for a jury to determine proximate cause (Herskovits – chance of living reduced from 39% to 25%).
(i) D argued chance was never above 50% so no cause in fact.  The court argued that this would bar recovery in too many medical cases.  Doctors should be held to a higher standard.
C) Proximate Cause – liability limited 1) to those consequences the foreseeability of which made D’s conduct tortious in the first place, and 2) to persons within that foreseeable zone of danger.

1. Foreseeable – naturally flowing from event.

2. Intervening Cause – conduct by some third person, or an event which occurs, after D’s tortious conduct, and operates with or upon D’s conduct to produce P’s injury.  Breaks the causal chain.
(a) If 1) an intervening cause was foreseeable, or 2) the intervening cause was not foreseeable but the consequences were of the type which D could reasonably foresee as resulting from his conduct, the intervening cause will not operate to relieve D of liability.  But if both the intervening cause and the resulting consequences were not foreseeable, it is called a superseding cause and D’s tortious conduct is not deemed a proximate cause of P’s injury.
(i) Note: The serious of the injury doesn’t have to be foreseeable; just the injury itself.  Again, the “Eggshell” Plaintiff rule applies.
(ii) Note: Foreseeable-injury-in-an-unforeseeable manner.  Person was cleaning machines using gasoline in a small room heated by a heater with an open flame.  A rat, drenched in gas, ran from under one of the machines over to the heater, caught fire, and ran back to the machine, causing an explosion which killed the employee.  The court concluded that, while the manner in which the accident took place was unusual, an explosion was exactly the type of accident to be anticipated from using a volatile, flammable liquid in a small room with an open flame.  D was liable.

3. Subjective Test based on 5 elements:

(a) Logic

(b) Common sense

(c) Justice

(d) Policy – better positioned to bare burden.  No disincentives to advancement etc.
(e) Precedent

4. R: Liability does not exist when the resulting harm is too remote to be an ordinary and natural result of the D’s negligent act (Ryan – train caught its storage unit on fire, fire spread to several homes).
(a) Note: The court relied on policy in their argument.  At the time the RRs were imperative to industrialization.

5. R: A D cannot escape liability for injuries caused by its negligence when a P has increased his own risk but the P’s behavior is not causally connected to the injury or the negligent act that caused the injury (Berry – chestnut tree fell on speeding car).

6. R: If a third person intervenes and acts to contribute to the injurious effect of the original negligence, and if such an act ought to have been foreseen, the first wrongdoers will not be excused from liability (Brauer – cider was stolen by third party after collision).

7. R: An act is negligent when a reasonable person could anticipate the risk of any type of harm as a result of the act (Palsgraf – fireworks explode, scale falls on woman).

8. R: A negligent act can give rise to situations that create additional risks and render the wrongdoer liable for injuries that could not be foreseen (Marshall – ran off road, when trying to help another driver swerved to miss and ran over man).
(a) Note: The disturbed waters had not resumed to normal.  Until the situation is returned to normal the D should be liable for everything that flows from it.


X) Affirmative Duties

A) Duty to Rescue

1. RSMT 322 – Duty to Aid Another Harmed by Actor’s Conduct

(a) If the actor knows or has reason to know that by his conduct, whether tortious or innocent, he has caused such bodily harm to another as to make him helpless and in danger of further harm, the actor is under a duty to exercise reasonable care to prevent such further harm.

(i) NOTE: His conduct must be the proximate cause and cause in fact!!

2. R: A landowner is under no duty to warn infant trespassers of hidden dangers on property (Buch – 8 year old trespassed and was injured in gear work).

3. R: A physician is under no legal duty to provide treatment to all who request it (Hurley – Physician refused treatment and injured died).

4. Many states have passed laws to eliminate tort liability on behalf of the rescuer except for cases of gross negligence.


5. R: A failure to act according to a duty may be negligence if it is the direct, proximate, and efficient cause of an injury (Montgomery – Truck broken down at bottom of icy hill and P ran into him because no warning was posted).

6. RSMT 324 - Once you start helping someone you can not stop.
(a) One who, being under no duty to do so, takes charge of another who is helpless adequately to aid or protect himself is subject to liability to the other for any bodily harm by
(i) The failure of the actor to exercise reasonable care to secure the safety of the other while within the actor’s charge, or
(ii) The actors discontinuing his aid or protection if by doing so he leaves the other in a worse position than when the actor took charge of him.

7. If someone attempts to rescue a person another may not block him from doing so.


B) Duties of Owners and Occupiers
1. 3 Types

ON EXAM – Analyze invitee and licensee first with distinction, then with no distinction together as a single group.


(a) Trespasser – no permission to be on your property
(i) No standard of care except for intentional torts (no spring guns)

(b) Licensee – guest in your home; you permit on property
(i) No hidden traps; latent harms

(c) Invitee – guest and owner share interest, usually business/customer.
(i) Reasonable care standard

2. R: A landowner is not liable to a trespasser for injuries sustained due to the landowner’s negligence (Robver Addie & Sons – Boy climbed on to wheel that transported heavy materials and was killed).

(a) EXCEPTION: Willful and Wanton Misconduct – Operating heavy machinery next to a school and never instructing children to leave is willful and wanton misconduct and liability will lie.

(b) EXCEPTION: Attractive Nuisance – Not fencing a pool in etc.
(i) RSMT 339 – Attractive Nuisance applies only to artificial structures and when the owner “knows or has reason to know that children are likely to trespass.”  Assumption of risk is also built in so that if the child was old enough to perceive the risk and continued anyway he would be barred from recovery.

3. R: The possessor of land has the duty to act as a reasonable person in view of the probability of injuries to others on the property (Rowland – Cut hand on porcelain faucet handle).

C) Gratuitous Undertakings
1. If you volunteer to do something you have to do it in a reasonable manner.


2. R: A promise undertaken, even if done without consideration, gives rise to a duty to perform the promise without negligence (Coggs – D helped P move brandy and broke a cask).

3. R: A party who voluntarily undertakes safety precautions that are relied upon by others has a duty to continue the precautions, or to give notice that the precautions have been discontinued (Erie RR – removed RR crossing guard without notice).

4. R: A person who performs an undertaking negligently is liable for all injuries suffered by one who relies on that person’s performance of the undertaking (Marsalis – P attacked by cat, cat was to be locked up to check if rabid yet cat escaped).

D) Special Relationships


1. RSMT 315
(a) There is no duty to prevent harm unless a special relationship exists between

(i) The actor and third person which imposes a duty upon the actor to control the third person’s conduct, or

· Actor relationship to 3rd party perpetrator e.g. therapist-patient
· Therapists knows patient might kill someone – he must warn

· Immediate harm TRUMPS classified privilege
(ii) The actor and the other which gives the other a right to protection

· Actor relationship to complainant e.g. landlord-tenant


2. RSMT 320 – TYPICALLY APPLIES TO PRISONERS AND SCHOOL CHILDREN, BUT ANALAGOUS TO OTHER SITUATIONS
(a) One who is required by law to take or who voluntarily takes the custody of another under circumstances such as to deprive the other of his normal power of self-protection or to subject him to association with persons likely to harm him, is under a duty to exercise reasonable care so to control the conduct of third persons as to prevent them from intentionally harming the other or so conducting themselves as to create an unreasonable risk of harm to him, if the actor

(i) knows or has reason to know that he has the ability to control the conduct of the third persons, and

(ii) knows or should know of the necessity and opportunity for exercising such control.

3. R: A landlord must take steps to protect tenants from foreseeable criminal acts committed by third parties (Kline – P was attacked and robbed at apt complex).
(a) Applies to
(i) Colleges and universities

(ii) Common carriers

(iii) Condominiums

(iv) Shopping malls


4. R: A therapist has a duty to warn foreseeable victims if the therapist diagnoses a patient as presenting a serious likelihood of violence (Tarasoff – Man told therapist he was going to kill).
(a) Applies to other relationships e.g. Attorney-Client etc

E) Sovereign Immunity
1. Don’t have the right to sue the government unless a federal or state statute grants you the right.


2. Federal Tort Claims Act (1946) – designed to allow recovery of damages for those suffering harm from tortious conduct of gov’t employees.

3. Civil Rights Act – Section 1983 – intentional violation of a Constitutional right might allow for damages.  You can’t recover for every Constitutional right.

4. 14th Amendment – allows the federal government to impose its authority on states.

(a) No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the U.S.; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny any person within its jurisdiction the equal protection of the laws.



XI) Traditional Strict Liability

A) Must still prove causation

B) Four areas of tort liability have resisted adaptation of negligence theory:
1. Conversion
(a) Elements
(i) Unwarranted interference by defendant

(ii) Over plaintiff’s property

(iii) From which injury to the plaintiff results.
2. Animals

3. So-Called Ultrahazardous Activities

4. Nuisance

C) Conversion

1. R: The tort of conversion does not depend on intent or bad faith; a person converts property when he exercises unjustified dominion and control over someone else’s property, thereby causing loss (Poggi – casks of wine were taken from basement and sold).

2. R: A patient may not sue a medical facility for conversion where the medical facility preserves the patient’s blood and cells for medical research, but without the patient’s consent or knowledge (Moore – doctor took hair-cell leukemia blood – patient didn’t plan on keeping blood!).

D) Animals

1. R: An owner of a domesticated animal is liable for injuries caused by that animal only if the owner knew or had reason to know of the animal’s abnormally dangerous propensities (Gerhts – Saint Bernard bit face).

2. For wild animals strict liability applies.  A wild animal is one that is not normally domesticated.

3. For domesticated animals its typically negligence, but may be strict liability depending on known propensity.

4. Doesn’t apply to animals kept in public zoo.  You assume the risk by going there and we accept it for educational purposes.


E) Ultrahazardous or Abnormally Dangerous Activities


1. RSMT 520

(a) An activity is ultrahazardous if it

(i) necessarily involves a risk of serious harm to the person, land or chattels of others which cannot be eliminated by the exercise of the utmost care, and

(ii) is not a matter of common usage.


(b) FACTORS
(i) Likelihood that resulting harm will be great
(ii) Inappropriateness of the activity to the place where it is carried on
(iii) Extent to which its value to the community is outweighed by it’s dangerous factors.


2. R: A D engaging in blasting is strictly liable for any damage caused to neighboring property (Spano – D blasted dynamite that destroyed garage and car).j

3. Remember – one is not strict liable for EVERY possible harm that may result from ultrahazardous activities.

4. R: Shipping hazardous chemicals through a metro area is not abnormally dangerous activity that would subject a shipper to strict liability (Indiana Harbor Belt RR – shipping 20k gallons of ultra-flammable and toxic chemical.  It leaked out of the tank).

5. DEFENSES

(a) Assumption of Risk

(b) Contributory Negligence  - only a defense if plaintiff knowingly and unreasonably subjected himself to the risk.
(i) Example: Robbing place where you know dynamite to be.

F) FOR EXAM

1. Is there negligence?

2. Is there intentional tort?

3. Is there strict liability?




XII) Products Liability


A) Manufacturing Defects

1. RSMT 3rd 3 – Products Liability
(a) In the absence of proof of a specific defect, it may be inferred that the injury was caused by a product defect existing at the time of sale or distribution:
(i) If the accident was of a kind that ordinarily occurs as a result of a product defect; and
(ii) The incident was not solely the result of causes other than a product defect.j

2. R: A manufacturer is strictly liable when a product it puts on the market, knowing it will be used without inspection, has a defect that causes injury to human beings (Escola – coke exploded).

B) Design Defects

1. Two Types

(a) Latent – hidden defect
(b) Patent – obvious defect e.g. exposed propeller blade

2. Risk-Benefit Rule

3. Consumer-Expectation Rule

4. R: A manufacturer is not liable for product damages that are open and obvious (Campo).

5. R: Under MD law, an automobile manufacturer is liable for negligent vehicle design that enhances injuries in a collision (Volkswagen of America, Inc – seat came of frame and resulted in “second collision”).

6. R: Defective design can be established by showing either that 1) the product failed to perform safely as an ordinary consumer would expect when used in an intended and foreseeable manner, or 2) the benefits of the allegedly defective design do not outweigh the risks inherent in the design (Barker – high lift loader on unlevel ground.  Logs fell on operator).

7. Remember, subsequent improvements to design shall not be used against the manufacturer as evidence that the prior design was defective.  Doing so would create disincentive to upgrade design.

8. R: When the limits of a product design are obvious and design tradeoffs are reasonable, strict liability for alleged design defect does not apply (Linegar – police officer shot wearing bullet-proof vest).

9. R: Absent a malfunction, a gun that works as designed and as an ordinary consumer would expect creates no liability for defective design, even though additional childproofing was available (Halliday – 3 yr old shot himself with pistol).

C) Duty to Warn


1. Warnings should be part of the design of the product.  This is cost effective and a perfect control point.

2. Warning Must Be:

(a) Available to everyone that that comes into contact
(b) Warning must be understood and effective


3. R: Liability will be imposed in Massachusetts on a manufacturer of birth control pill that does not directly warn the consumer of the danger inherent in the use of oral contraceptives.

4. Exception to Pharmacy
(a) The manufacturer is responsible for warning an intermediary (doctor).  There are other factors that the manufacturer can’t address if applicable (e.g. past heart conditions, high liver enzyme count).
(b) EXCEPTION: Doctor may not be best suited.  In the birth control case the patient would merely come in and ask for a refill.  In a sense, it was a passive role because the drug was a maintenance drug rather than a one time prescription.

5. In the advertisements, if the drug will be continuously and systematically taken then extra care should be taken to ensure the warning is heard and understood.




XIII) Damages


A) FOR EXAM: No cap on non-pecuniary damages!


B) FOR INTENTIONAL TORTS, NEGLIGENCE, STRICT LIABILITY, PRODUCTS LIABILITY --- EVERYTHING!!!!

C) Damages are typically compensatory.  Typically only punitive if gross negligence!!


D) Types

1. Pecuniary – capable of being measured (economic loss)
(a) Lost wages
(b) Medical bills
2. Non-Pecuniary – not capable of being measured (non-economic loss)
(a) Pain and suffering
(b) Loss of enjoyment
(c) Parental consortium / Spousal consortium

E) Non-Pecuniary

1. R: Some degree of cognitive awareness is a prerequisite to recovery for loss of enjoyment of life (McDougald – suffered brain damage from c-section and was left permanently comatose).

2. DISCRETION.  Don’t want emotionally enticed settlements.
(a) R: An award of damages in a personal injury case may be so excessive as to be set aside on appeal (Duncan – van with kids in it hit – 27mil in damages).

F) Pecuniary
1. Money is adjusted for inflation and discounted to the present value


(a) R: Inflation should be accounted for when computing future lost wages (O’Shea – injured cook on boat).

2. Plaintiff must prove what he was capable of making


3. Factors

(a) Potential job opportunities
(b) Inflation rate
(c) Discount rate
(d) Child’s potential
(e) Moonlighting
(f) Job growth
(g) Life expectancy – careful to use expectancy for the injured party.  If the guy is only going to live to 45 you don’t want to compensate to 75.
(h) Retirement age / savings

4. MUST MITIGATE unless not capable.  Similar to contracts.  The point isn’t any job, the point is a job that was of a similar type.
(a) Defendant has burden of proof for mitigation
(b) Other

(i) Must within a reasonable time fix a damaged roof due to a neighbor’s fallen tree to prevent even more damage
(ii) Must seek medical attention.  Can’t wait and get gangrene and then sue for loss of arm.

5. TAXES ARE EXCLUDED

6. Imputed Income

(a) Housewife services are valuable and should be compensated like a normal job.  Typically calculated using market rate for substitute services.

7. DISCRETION: Don’t want emotionally enticed settlements.

8. Other Tools
(a) Remitur – take less damages or new trial will be ordered.
(b) Additure – the opposite, up the damages
(c) Remit and addit – can only be done in state court


G) Wrongful Death


1. Majority View – wrongful death is not compensated for.  That is, near relatives etc to P would be compensated as if P had been merely injured (e.g. limited to loss of consortium, wages etc).


2. Minority View – wrongful death is compensated for.  That is, survivors are compensated for the wrongful death in addition to the additional damage factors (e.g. loss of consortium, wages etc).  Also, in this view the compensate for the wrongful death would flow to the estate.

3. Who gets services and loss of consortium?

(a) Spouse always

(b) Parents of minor children

(i) May include:
· Adopted children
· Caretaker (e.g. grandparent)
(c) Children of parents (typically minors)
(d) Sometimes

(i) Siblings

(ii) Fiance from 9/11

(iii) Cohabitating partners for wrongful death, but not consortium


H) Punitive


1. To punish defendant

2. R: Plaintiffs do not have to produce evidence of a defendant’s net worth for purposes of assessing punitive damages (Kemezy – night guard beat up patron).

3. Factors
(a) Deterrence
(b) Make certain activities cost prohibitive (otherwise you could steal neighbors car and only pay market value of it!)
(c) If a person only gets caught mugging someone 1 every 3 times we want to build in a mechanism to add in additional disincentive to the action.
(d) Degree of reprehensible conduct

4. Note 14th amendment – DUE PROCESS MAY BE VIOLATED

(a) Ratio around 4:1 – punitive:cumulative.

5. Some states have banned, others have capped and some fully allow.
PAGE  
- 13 -

