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	Torts Basics


Civil System: Burden of Proof-PREPONDERANCE OF THE EVIDENCE or MORE LIKELY THAN NOT

1. HISTORY OF THE COMMON LAW

a. Common law developed over time.  Over time laws were elaborated

b. Civil law was to encourage society not to do harm.

c. Torts Purpose
i. You cannot contract with everyone in the world

ii. Without a contract, what obligations should EVERYONE in society be held to? 

iii. This is an inquiry that looks at what are values are and what is important to us as a society. 

d. The legislature can change the common law, but most states follow it and it develops over a long period of time

e. Advocacy System

i. Believes it serves justice best

ii. Not everyone sees it that way—this system not in Europe or Louisiana

iii. Bring cases, argue an judge decides

2. MODERN CHALLENGES IN TORT LAW
a. Is the U.S. too litigious?

b. Problems basing tort law off foundational cases from the 19th century.  Society has evolved and there are different challenges and values today.

c. What types of evidence is necessary to prove a causal link? 

d. How does the law deal with multiple parties responsible for the harm—what is fair?  How do you prove levels of responsibility? 

e. Debate—What is the purpose of tort law?

i. To correct a wrong/deter wrong doing

ii. Compensation of injured parties

iii. Lay down liability rules that create incentives for actors to minimize cost of accidents and prevention

3. BASIC ELEMENTS OF A TORT: 

a. DUTY

i. Intentional Tort-Duty to not do something (unlawful touch, go on to another’s property)

1. Damages assumed here

ii. Negligence-Duty to not act negligently, duty to act with reasonable care

1. Damages not assumed here

b. BREACH OF DUTY

c. CAUSATION

d. DAMAGES

i. Usually breach of duty and causation will take the most time because duty and damages are usually obvious

	Intentional Tort: Battery


More culpable, more responsible for array of damages
Intentional torts-liable for ALL damages

Four Elements of a Tort: 
1. Duty

2. Breach of Duty

3. Causation 

4. Damages

RULE:
Battery: 
1. There is a duty not to intentionally inflict an unlawful touch.

a. Does not matter if have intention to touch one and then touch another, still liable.  Just an intention to touch SOMEONE is enough for liability. 

b. Also liable if do something that is substantially certain to cause unlawful touch. (ex-pulling out chair, giving a pill)  
i. Highly likely is not enough, reckless not enough
c. DO NOT NEED INTENT TO HARM

d. UNLAWFUL-What is inappropriate under the circumstances 

i. Intent is related to this
1. lawful to accidentally brush against someone in class, lawful to tease someone and pretend to pull their chair out at pool party if don’t think they will fall
2. The harms do not have to be foreseen, liable for ALL harms caused by battery.

a. About deterrence, want to stop the action, so impose a strict penalty.  
b. Further, is under control of person.  An intentional act, has power to stop v. negligence, may just be an accident. 

3. Damages are assumed for battery.  Get damages even if it doesn’t cause harm.
a. Believe that this causes an inherent harm, a violation of one’s personhood.

b. At least get nominal damages or an injunction

A. Sources of Authority
a. Vosburg v. Putney
i. Facts:  Young boy kicks shin of other young boy in class.  P does not even feel it, but he begins to have pains in leg which then lead to him losing the use of his leg. Shown that kick had excited an injury, causing these harms.  

ii. Holding: The boy did intentional inflict an unlawful touch.  It was intentional.  Because it was inside the classroom and not on the playground it was unlawful. Therefore, regardless of whether he intended the harm, he intended the touch and is therefore liable.  Liable for damage regardless of whether the damage is forseen or not.   

b. Garratt v. Dailey
i. Facts: Five year old boy removed chair and sat himself on it, causing woman who was in process of sitting down to fall.  

ii. Holding: Liable, because the intent was for her to touch the ground.  Doesn’t matter what his intent was, knew that the touch was substantially certain to happen and intentionally caused it.  Thus, responsible for all harm—forseen or not. 

c. White v. University of Idaho
i. Facts: Music professor walked up behind her and touched her back.  Had strong reaction which caused her to remove her rib.

ii. Holding: intended unlawful touch, doesn’t matter whether intended harm.  Therefore, liable.

d. Talmage v. Smith
i. Facts: P struck in eye by stick D threw at P’s friend who was trespassing.  D said did not mean for stick to hit P. 
ii. Holding: liable for battery, just need intent to touch someone, not a specific person.

e. Shaw v. Brown & Williamson Tobacco Corp.
i. Facts: P shared cab with D, who was a heavy smoker and got lung cancer as a result.  Sue cigarette company, they say did not know with substantial certainty that smoke would touch P.

ii. Holding: Would cause high increase in litigation—too attenuated.  Not enough intent to intentional cause touch. No liability. 

	Intentional Tort: Trespass to Property


RULE:
1. Trespass is intent to go on to someone else’s property unauthorized, and therefore, unlawfully.

a. DOES NOT REQUIRE INTENT TO CAUSE HARM

b. Also liable if substantially certain to cause trespass

c. Causing objects to go on land (including particles and gases) is trespass

d. Also includes above or below land as trespass. 
e. Intangible intrusions can be trespass (i.e. air pollution, noise, radiation).
i. But damages must be proven for these so that there is not a rampant increase in liability.
2. Damages are assumed for trespass.

a. Lose the ability to exclude others, a property right
b. Court can award minimal damages or injunction.
3. Trespassers are liable for ALL harm they cause, regardless of whether it is foreseeable.
A. Sources of Authority
a. Dougherty v. Stepp
i. Facts: D thinks P’s property is his and surveys it. D sues for trespass.  He did not destroy any property in going on land.   
ii. Holding: There was a trespass, and even though trespass did not cause damages.  All trespasses cause damages, and therefore award them.

b. Smith v. Smith
i. Facts: eaves of barn overhung on P’s land.

ii. Holding: Trespass even though OVER P’s land.

c. Neiswonger v. Goodyear Tire and Rubber Co.
i. Facts: airplane flew 500 feet over ground.

ii. Holding: Was a trespass (also in violation of air traffic rules).

1. NOTE: Usually only find this a trespass today if flies in immediate reaches of airspace (below federal prescribe minimum flight altitudes, OR flight substantially interferes with P’s use of land.

d. Brown v. Dellinger
i. Facts: Two kids brought matches on land and started fire in garage of P’s land.  Intended to cause fire, but not for it to escape from grill. 

ii. Holding: Doesn’t matter if did not intend fire to spread, trespassers and liable for ALL harms. 

e. Cleveland Park Club v. Perry
i. Facts: D trespassed and used swimming pool.  Removed drain cover and put in rubber ball, causing damages.  

ii. Holding: Trespassing, liable for all damages, regardless of whether intend those damages.  Intended to trespass and that is enough. 

f. Public Service Co. of Colorado v. Van Wyk
i. Facts: P sued for noise, radiation and electromagnetic fields caused by upgrade in utility system.  

ii. Holding: Intangible intrusion can be trespass if it is intentional and has damages cause by the intangible intrusion.

	Intentional Tort: Trespass to Chattels


RULE:
Restatement 218

1. Definition: One who intentional interferes with person’s use of a chattel.

2. One who intentionally touches another’s chattel (moveable, personal property) is liable if: 

a. Is harmful to possessor’s materially valuable interest in the physical condition, quality,  or value of chattel

b. OR if possessor is deprived of use of chattel for a substantial time

c. OR some other legally protected interest of possessor affected

d. Sufficient protection of chattel gives him privilege to use reasonable force to protect his protection against interference. 

3. Damages are NOT assumed with trespass to chattels.

4. Remember, also liable if substantially certain to cause touch.

A. Sources of Authority
a. Intel Corp. v. Hamidi.
i. Facts: D is sending disparaging emails to company employees on company computers criticizing Intel.  Intel sues for trespass to chattels.
ii. Holding: No liability, emails did not cause any harm.  Trespass to chattels requires a showing of harm.  
b. EBay v. Bidder’s Edge, Inc.
i. Facts: BE used internet spiders to search Ebay’s auctions several thousand times an hour.  Ebay sues for trespass to chattels.

ii. Holding: Because these actions could impair site, causing damage, got an injunction to stop spiders.

1. Different view than Hamidi—didn’t cause damage but it was possible for it to cause damage, therefore, awarded relief.
	Consent: Defense for Intentional Tort


IN TORTS, AUTONOMY TRUMPS ALL—MOST IMPORTANT VALUE
I. CONSENT ( Exceptionally important, in torts we value AUTONOMY OVER LIFE. 
1. Consent must be: 

a. WILLING

b. KNOWING

A. Can be overridden if gotten fraudulently or without all the facts

1. example: sexually transmitted disease during consensual sex if D knew about it (if didn’t know, generally, no battery)
B. Doctors have a duty to disclose to patients all the risks of their medical procedure which a reasonable person would attach significance in deciding whether to have the procedure. 

1. EXCEPTIONS: 
a. Patient unconscious and harm from failure to treat is imminent and outweighs risk of procedure
b. If patient will increase risk of harm and will become unstable if knows about risks of procedure
i. Very rare, must use sound medical judgment to determine
c. Risk too commonly known
d. Patient said did not want to be informed
2. CONSENT FORMS

a. Only a defense if reasonable person would be informed of risk-REASONABLE PERSON STANDARD HERE
c. COMPETENT

A. Consent invalidated when P in incapable of giving consent

1. ex: child, intoxicated, unconscious, incompetent
2. This consent can be implied from one’s actions:
a. Objective manifestation-if would seem to reasonable person that P’s actions were consent.

3. Consent is not a defense if act goes BEYOND THE SCOPE of the consent

a. Ex: different surgery, but consented to one surgery.
b. BUT, emergency can excuse this.  
4. Some acts are such that public policy will not allow one to consent to those actions.  Usually, D cannot defend his criminal action by saying P consented.

a. Courts are split here, majority says consent not defense if do a criminal act. 
b. Examples: sexual relations for certain age, older times: abortion
5. EMERGENCY RULE:
a. In emergency, conduct is implied from the circumstances if: 
A. Immediate action necessary to save P’s life or health

B. No indication P would not consent if able

C. Reasonable person would consent in the circumstances

1. Rebuttable if someone has left writing that says do not want to consent to this ( WILLS

6. SUBSTITUTED CONSENT:

a. Minors:

A. Consent of parent is necessary to establish consent of child.

B. Assumption that they will act in the best interest of the child

1. This is a rebuttable assumption though 
a. Court can assign a new guardian

i. Courts will step in for a child, can’t choose, but allow adults autonomy for their choices
2. Courts are weary to allow parent to exert consent to benefit another, not child

3. Parent’s say wanes in teenage years, and courts have much more discretion

b. Adult Incompetents:

A. Consent of adult’s guardian is necessary to establish consent of adult incompetent.
B. Assumption that will act in the best interest of incompetent.

1. This is a rebuttable assumption though

2. Courts are weary to allow guardian to exert consent to benefit another, not incompetent adult

7. A minor cannot sue for battery for statutory rape. 

8. In an athletic game, one can sue for battery for injuries that are deliberately illegal, but not those that are administered in accordance with rules of the game. 

A. Sources of Authority
a. Mohr v. Williams
i. Facts: P goes to dr. complaining about Right ear.  He examines R ear and gets her consent to perform operation on R ear.  In surgery, decides L ear more seriously damaged and operates on that ear instead and that operation was successful.  She sues for battery.  
ii. Holding: Even if operation was successful, without malicious intent, it was still an intentional touch that was unlawful because he did not have her consent to do it. UNAUTHORIZED = UNLAWFUL  Awarded nominal damages. 
b. Washburn v. Clara
i. Facts: P signed consent for surgery on part of spine.  Dr. accidentally performed two fusions, not one.  The second fusion was unnecessary.  

ii. Holding: Battery, although consented to surgery on spine, didn’t consent to surgery on that part of spine. 

c. O’Brien v. Cunard Steamship
i. Facts: P was immigrant and U.S. required immunization before coming into country.  Stood in line for immunizations and held out arm, and D gave her vaccination.  She sued for battery.

ii. Holding: Holding up her arm was equal to her consent.  Indicated by conduct that wanted vaccine. 

d. In Matter of Quinlan
i. Facts: Parents of 21 year old woman in coma gave consent to disconnect respirator.

ii. Holding: Court upheld this substituted consent. 

e. Belchertown State School v. Saikewicz
i. Facts: Wanted to not start chemotherapy for 67 year old man with IQ of 10.

ii. Holding: Court upheld this substituted consent. 

f. Lausier v. Pescinski
i. Facts: Guardian wanted to remove incompetent’s kidney to save his brother’s life, even though risk slight. 

ii. Holding: Court did not allow this substituted consent to help another. 

g. Strunk v. Strunk
i. Facts: Wanted to have kidney transplant for a family member from incompetent.

ii. Holding: Courts allowed this substituted consent. 

h. Curran v. Bosze
i. Facts: Mother did not want to allow her younger children to be tested for bone marrow for brother (12) who was dying of cancer.

ii. Holding: Courts allowed this substituted judgment. 

i. Cruzan v. Director, Missouri Department of Health
i. Facts: Wanted to remove comatose patient from life support. 

ii. Holding: Court would only allow this with proof of clear and convincing evidence that she would have wanted that if she could choose.  SUPREME COURT HAS CONTINUED TO SAY THAT ONE DOES NOT HAVE A RIGHT TO ASSISTED SUICIDE

j. McPherson v. McPherson
i. Holding: D could be sued for battery if misrepresented or failed to disclose his STD to his wife.  Generally, not held liable if did not know though.

k. Canterbury v. Spence
i. Facts: Dr. examined back and said he needed surgery, but didn’t give any details about surgery.  When asked by mom about risks said that they are not any more serious than any other operation.  Operation caused a swollen spinal cord. 

ii. Holding: Duty to inform patient of all risks that a reasonable person would attach significance to in that decision to have the medical procedure. 

l. Hudson v. Craft
i. Facts: Young boy (18) consented to be in an illegal boxing match.  Boy’s father tried to sue organizer.  Organizer countered that the boy had consented to boxing.

ii. Holding: The court will not allow one to consent to boxing, and organizer can be held liable. 

m. Hart v. Geysel
i. Facts: Killed when hit in illegal prizefight had consented to.
ii. Holding: Will not award damages, both equally responsible.  Says volunteer for it can’t sue, and if involved in improper activity, then cannot sue. MINORITY VIEW.

n. Barton v. Bee Line, Inc.
i. Facts: 18 year old girl sued for battery for statutory rape.

ii. Holding: He should be punished, but she should not profit because she did consent to the action.  She could not recover. 
	Insanity: Defense to Intentional Tort-NOT!


Big Tension: What is Justice in this situation? 
II. INSANITY

1. Insanity is NOT a defense to an intentional tort. 

a. Transferred Intent-just like sane person, liable even if wanted to hit someone else, including alien, ghost, etc.

b. COULD ARGUE THAT DID NOT INTENT TOUCH-Perhaps trying to pick something up and then accidentally hurt you.
c. Why? 
i. Will give incentive to caretaker to be more careful of person
ii. Very difficult for court to determine mental capacity—high probability of being abused as a defense
iii. If someone has to pay for harms should be the party in the wrong
d. Criticisms:
i. Incentive to make sure insane do not go out or interact with others—worse care of the insane
ii. Unfair
iii. Not held liable in criminal system if insane
A. Sources of Authority
a. McGuire v. Almy
i. Facts: P hired to take care of D who is mentally unstable.  D hits her over the head with chair. P sues for battery.

ii. Holding: Insanity is not a defense to an intentional tort, liable just like sane person.

b. Polmatier v. Russ
i. Facts: D went to father in laws house and beat him over the head with beer bottle and then shot him twice and killed him.  Found naked on stump two miles away with daughter in arms.  Had paranoid schizophrenia. 

ii. Holding: Not criminally guilty, but liable for intentional tort. 

	Self-Defense: Defense to Intentional Tort


Life trumps all—but how do we protect both P and D’s life?
	Defense of Person
	Defense of Property
	Defense of Chattel

	Life in danger-lethal force

Otherwise, proportional force
	Laying on of hands: non-harmful force, should give warning first
	Cannot use ANY force, law is your only recourse


A. SELF DEFENSE of PERSON
1. Self defense is a total defense to an intentional tort if a reasonable person in the circumstance would believe that his/her life was in danger.
a. This is true even if were not really in danger, about if a reasonable person would think in danger in the circumstances.   
b. Look at circumstances-fact determinacy 
c. Gives others an incentive to make sure their actions are not misconstrued as intending danger
2. Defense of your personhood must be NECESSARY (to a reasonable person) and PROPORTIONAL and about PREVENTION (as opposed to revenge).
a. If you believe your life in danger, ok to shoot to kill. 
i. BUT if have a choice, should choose not to kill.
ii. EXCEPTION: Rape is same as deadly force

iii. Some states have made exceptions to this

iv. Can sue if they use more than proportional force

b. If only think they will punch you, can’t kill them (proportionality)
3. DEFENDING THIRD PARTY: Restatement 76-Person privileged to defend third party in same way as privileged to protect self. 

4. If you are not in danger of bodily harm, you cannot use force.  You have another option, the law, and you have to use that.  About PREVENTION. 
a. Law does NOT recognize revenge. 
b. If don’t need to use force can’t, if able to run away and stop have to (if reasonable person would know that)
A. Sources of Authority
a. Courvoisier v. Raymond
i. Facts: People trying to break into jewelry store.  Shot three shots in the air to scare them.  Cops heard the noise and one came towards him in dark and said that he was a cop.  But he thought that he was a robber and he shot him.  Cop sues for battery. 
ii. Holding: P not liable because reasonable person in dark alley with someone coming towards them after having someone break into house would believe that their life was in danger. 

B. SELF DEFENSE of PROPERTY

1. You are NOT allowed to use force to protect property, but if come to believe you life/bodily harm threatened, can use rules with defense of self. 
a. You are allowed to: 
i. ASK THEM TO LEAVE (need to do first)
ii. LAYING ON OF HANDS

1. put hands and push off property, but dos not cause harm

a. if resists back, that is an unlawful touch and if reasonably believe in danger, can respond proportionally 
b. You do NOT have a right to commit an intentional tort to protect the property of others. 

c. Any security system on your property can only be to deter, not to harm

i. If your deterrent could cause grievous bodily harm, is not just for deterrence
ii. Example-deadly dog
iii. Some states have made exceptions to this, by allowing force if someone trespasses, even if don’t think you are in bodily danger. (TX, LA)
iv. Why? We value life more than property, and you have another option—the law
d. Restatement 85-If you can’t harm them in person to defend property, you can’t do it remotely.  Cannot intentionally injure/maim to defend property.  Can only use non-harmful force.

A. Sources of Authority
a. Bird v. Holbrook
i. Facts: D rents a garden harm and grows valuable tulips there.  Had already been robbed.  To prevent robbers coming, puts spring gun in garden.  P is a young boy who was told by servant to get animal who had strayed onto D’s property.  He called out several times and no one answered, and then came in and was shot.  Sued for battery.  D claimed self defense, but had told friend wanted to catch robber.
ii. Holding: Liable for battery, put spring gun there not to deter, but to hurt and punish intruder.  Preventive measures should be obvious so intruder can decide if wants to take risk or not (different case if had a sign out that said spring gun inside).
b. Katko v. Briney
i. Facts: D had old house with antiques and they lived far away.  The home had been broke into before.  They put up a no trespass sign and put a shot gun aimed at legs. P broke into home and was shot and sued for battery. 
ii. Holding: Liable for battery, not allowed to use force to protect property. Only can use force when death or great bodily injury is at stake. 
B. SELF DEFENSE OF CHATTELS

1. To recapture a chattel, you may NOT use ANY force, not even laying on of hands.

A. Example-landlords cant go in tenant’s property, only option is the courts.
B. Can detain a person though
2. You do not have a right to do an intentional tort to protect other’s property from harm. 

A. Sources of Authority
a. Kirby v. Foster
i. Facts: 50 dollars was lost and D said that P took it, so took it out of his paycheck.  P, accountant, takes $50.  D then attacks him to get $.  P sues for battery.

ii. Holding: Battery, does not have a right to attack to get back chattels.
	Necessity: Defense to Intentional Tort


RULE:

1. Necessity gives you a right to trespass/battery (push someone to safety) to preserve human life (life of D or third party).

a. EXCEPTIONS: 
i. If one actor is the government, can destroy property for stopping fire, stopping enemy in time of war without paying because protecting government

1. Some constitutional friction with this and due process for loss of property
2. LIMITED PRIVELEGE: Even though allowed to trespass for necessity must pay for damages if caused in trespassing. 

3. Owner cannot resist, or risks committing a battery. 

A. Sources of Authority:
a. Ploof v. Putnam
i. Facts: P and family on ship during storm and tie boat up to D’s dock.  D’s servant purposefully unties the boat.  P hurt and boat destroyed.  P sues for trespass and battery.  

ii. Holding: There is no trespass, because they have a right to be there for human safety, out of necessity.  Because there was no trespass, then D’s actions were a battery.  

b. Vincent v. Lake Erie Transportation Co.
i. Facts: D owns a boat and was unloading goods from dock when storm developed.  Was unable to safely untie from dock.  It caused lots of damage to dock.  P sues for damage to dock, D claims necessity.

ii. Holding: Even though ok for D to be there because of necessity, has to pay for damages. 

c. United States v. Caltex
i. Facts: US took over and destroyed oil company facility in Manila before Japanese could take it over.
ii. Holding: Did not have to compensate them for loss. 

	Development of Negligence


There are two tensions between the two different approaches to negligence:  Strict Liability and Negligence 
Strict Liability-It does not matter if you are at fault or not, you are liable for all harm you cause.

Negligence-Only liability when D has some fault (not acting reasonably).

Trying to figure out what is FAIR! 


Strict Liability



        v. 


Negligence

If one has to pay for harm,




 D is not at fault and should

Should be one who caused




not have to pay

It

Duty to not cause ANY harm




Duty to not act negligently

DEVELOPMENT OF NEGLIGENCE: 

1. Strict Liability 

2. Strict Liability, but some exceptions—utterly without fault, inevitable accident and third party caused harm)

3. Negligence-if without fault, no liability
A. Sources of Authority
a. Thorns Case
i. Facts: D cuts thorns which fall on P’s land and he goes over there to pick them up.  P sues for trespass.

ii. Holding: Court uses strict liability because they see it has fair and easier to administer.  There will be less dispute about proof.  Seem to also say if not his fault that thorns went there, then not liable.—initially breaks in SL, some natural occurrences might not be one’s fault (blowing of leaves)
iii. Significance: Only two writs in England for intentional torts.  No writ for I did it but not my fault, the defense D uses here.  This will make negligence slow to develop

b. Millen v. Fandrye
i. Facts: Dog chases trespassing sheet and trespasses on another’s land while chasing sheep.  That landowner sues for trespass. 

ii. Holding: No trespass, used “best efforts” to stop dog( Breaking down further, anything completely beyond your control, you are not liable for.
c. Weaver v. Ward
i. Facts: D is soldier, so is P.  Were walking and musket accidentally went off and hurt P.  P sues for battery. 

ii. Holding: Say in dicta that not held liable if you are totally without fault, or it an inevitable accident, but even if a little bit of fault, fair for D to be liable.  

d. Smith v. Stone
i. Facts: D was violently put on land by others, and P sues for trespass. 

ii. Holding: D not liable, utterly without fault. 
	Negligence Overview


Negligence developed as a way to practically and efficiently look at society.  Social beings must take social risks; we all assume those risks and cannot sue for all of them.  
RULE:  

1. NEGLIGENCE: COMMON SOCIAL ACTIVITIES

a. One has a duty to act reasonably to take due care to prevent a likely accident.
i. Factor LIKEILHOOD( An UNREASONABLE RISK
1. Not economically efficient to prevent ALL injuries
2. Balancing test: Risk is such that outweighs utility of act/way act is done
ii. Factor SERIOUSNESS OF INJURY

iii. Based on REASONABLE PERSON
1. OBJECTIVE STANDARD, not actual thought of what is reasonable by D (best protects common welfare).
2. But must consider what group of people D is in:

i. Exceptions ONLY when taking certain precautions of reasonable person impossible and ok for public policy and if you can SEE has that defect (so can protect self)
b. Most people-reasonable person

c. Physical diability-one with that disability

i. If you see person has defect, more efficient for you to protect self than for person w/ defect to
d. Mentally Ill-reasonable person (no exception!)

e. Intoxication-reasonable person (no exception!)

f. Children-one of that age (allows them to develop and learn)
i. Unless participates in a dangerous adult activity, then same as reasonable adult 

1. Adult activity-usually requires licence

2. IF NOT OBVIOUS CHILD DOING IT SO CAN PROTECT SELF, USE ADULT STANDARD

3. See that they are a child, more efficient for you to protect yourself than for person with defect to
ii. No liability for child under 5

g. Someone with an obvious defect that can’t protect themselves, you can see they have defect, you should protect self

h. Same standard no matter if you are rich or poor.

i. If you are in an emergency, only expected to take care reasonable person in emergency would (Lyons v. Midnight Sun Transportation Services)( Same as reasonable care in same circumstance standard.
j. If you are a common carrier, you have a duty of UTMOST care, not reasonable care.

3. Can’t expect more from others than you yourself would do
4. REASONABLENESS = ECONOMIC EFFICIENCY

a. What precautions are economically efficient to take—if don’t take those are negligent
b. NEGLIGENCE IS MORE ECONOMICALLY EFFICIENT THAN STRICT LIABILITY-have to take ALL precautions
iv. Factor Cost of Prevention

2. HAVE STRICT LIABILITY IN LIMITED CIRCUMSTANCES:

a. Product Manufacturers are held strictly liable for aspects of their product, because they are the lowest cost provider for preventing the harm. 

i. Difference of treatment of individual experience and products, Why?
1. P doesn’t have information to protect him/herself-P can’t protect themselves
2. Doing it for profit
3. Lowest cost provider to prevent harm—have all information and equipment
b. Also, one held strictly liable when brings a dangerous thing on their land.

i. Unnatural use of land for profit

ii. Unnatural use of land causes strict liability, Why? 
1. P doesn’t have the information to protect him/herself—P can’t protect themselves
2. They are doing it for profit
3. Lowest cost provider to prevent harm—all information and equipment
4. Think about these and try to argue that something should be held under strict liability
Why negligence over strict liability?

	NEGLIGENCE
	STRICT LIABILITY

	· If liable for all actions, will discourage people from acting( against common good

· Better for businesses because they can take more risks, good economy is good for us

· More economically efficient-EVERYONE takes precautions that are reasonable


	· Could have SL with government run insurance system

· Government could interfere in special circumstances where want negligence

· More fair, injured party not harmed




A. Sources of Authority
a. Stone v. Bolton
i. Facts: P walking on street beside cricket stadium.  Player hit ball which went out of cricket club and hit her.  She sues for negligence.
ii. Holding: Negligent, the ball had been hit over the road before and could expect would happen again( FORESEEABLE  If could happen, must prevent
iii. Appealed in Bolton v. Stone: Negligent if fail to prevent something that could PROBABLY happen—PROBABILITY.  You simply can’t avoid ALL risks.  Small chance of hitting ball out of park, but says if it is a great harm, should prevent. Another factor, degree of harm likely. DUTY-not to create a substantial risk.  

b. Rinaldo v. McGovern
i. Facts: One D sliced goff ball that went off and hit P’s windshield while she was driving. 
ii. Holding: Not liable, no way to prevent—couldn’t warn. 
c. Hammontree v. Jenner
i. Facts: D crashed car into bike shop, hurting woman and the shop.  P sues for negligence.  D was unconscious because of an epileptic seizure when driving.  He had visited doctor who said meds would stop seizure, taking meds.  Had not had one for twenty years.  Had defective brakes.  Dr. gave report saying safe for him to drive. P wants strict liability.
ii. Holding: No SL, he is not lowest cost provider.  He cannot internalize the cost of the defective brakes.  Also, would cause confusion in auto accidents (who is liable both created harm).  Only strict liability if lowest cost provider.   
d. Brown v. Kendall
i. Facts: D is trying to break up fight between P’s dogs.  Took stick to break up the dogs and accidentally hit P.  P sues.  Can’t get battery because even though intentional, not unlawful (breaking up dog fight acceptable in circumstance)
ii. Holding: If not intentional tort, not liable unless D did not use due care.  
e. Fletcher v. Rylands
i. Facts: D created a reservoir on his land, hired engineers, but reservoir breaks and floods neighbor’s land and P loses his property and sues.  If D would have investigated, would have seen underground caverns.  
ii. Holding:  Here, even though no fault of D, brought dangerous activity on land so liable.  Same for animals, water, stench and filth. 
f. Brown v. Colllins
i. Facts: Sound spooks D’s horse and it runs onto P’s property and causes damage.  P sues under strict liability
ii. Holding: No SL, this is not an unnatural use of land.  Can’t disallow all things on land then people can’t enjoy land.  Common social activities held to negligence standard.  
g. Powell v. Fall
i. Facts: D’s locomotive had spark which went over to P’s land and set his hay on fire, causing damage. 
ii. Holding: locomotive is an unnatural use of land, and therefore, you are strictly liable.  Are operating for property, dangerous machine.  
REASONABLE PERSON

a. Vaughn v. Menlove

i. Facts: P owns property and D put hay on own land but close to cottages.  Hay looked like it could cause fire, not properly stacked, and warned it might not burn.  Said wanted to chance it.  Caused a fire, and hurt P’s land.  P sues, D says acted in the best of his judgment.  Should be based on his reasonable judgment.
ii. Holding: Liable, use OBJECTIVE standard. Looking at everyone’s standard too complex, and incentive to act dumb.  Need objective standard for general welfare.
b. Roberts v. Ring
i. Facts: D is a 7 year old boy who ran in front of car.  Sued for N.  Argues should be held to boy of his age, not adult standard.
ii. Holding: Can see that he is a child, more efficient for you to protect yourself, should consider if reasonable for someone his age. 
c. Daniels v. Evans

i. Facts: 19 year old dies in motorcycle accident.  Parents sue on his behalf.  D says contributory negligence, but should be held to standard of adult, not child.

ii. Holding: If doing adult activity, held to standard of an adult. 
d. Goss v. Allen

i. Facts: 17 year old in skiing accident.  
ii. Holding: Not held to adult standard, don’t need license for skiing.
e. Breunig v. American Family Insurance Co.

i. Facts:  D saw white light in delusion and followed it and hit car.  Car owner sues.  D claims lower standard for those who are insane. 
ii. Holding: No lower standard, same as adult standard (can’t see defect, no way to protect self).  
f. Fletcher v. City of Aberdeen

i. Facts: Hole in street, gap left open in protection barring entry to where hole is.  Blind man falls in hole and sues.  P says only have to protect for reasonable person without disability.
ii. Holding: You know blind people are going to use street, so must have proper precautions.  If P’s condition is known, must take into account.  P only held to standard of one with same disability (if can be seen).
g. Robinsn v. Pioche, Bayerque & Co.

i. Facts: Drunk many falls into hole in sidewalk and sues for negligence.
ii. Holding: Liable because there is gross negligence, drunk man deserves safe street too.
h. Denver & Rio Grande RR v. Peterson

i. Holding: Care required is the same if you are rich or poor.  
	Calculus of Risk


RULE:
1. Only required to take reasonable precautions, not ALL precautions.  

a. Factors to look at in evaluating this:
i. Magnitude of risk/cost
ii. Value of thing exposed to risk
iii. Probability thing exposed saved by risk
2. Only have to prevent probable, FORESEEABLE dangers, not ALL dangers

a. Even if you foresee the harm, if the benefit of the act to society outweighs the harm, then there is no liability.
3. ALWAYS ARGUE THAT THERE WAS A PRECAUTION D SHOULD/COULD HAVE TAKEN.

4. HAND FORUMLA: 

5. B < P x L
a. Burden of the precaution-is it costly?  Will it increase another harm? 
b. Probability that the Burden Would Change Harm-Will taking that precaution actually decrease the probability the harm would happen?  If so, just a small decrease or large one? 
c. Cost of Injury without the Precaution-What is the harm—death, injury, inconvience?  Higher injury, more precautions will have to take.
i. Life is a HUGE trump card here.  Try to use it on both sides.  
6. A common carrier has a duty to take UTMOST CARE; therefore, they might have to take more costly precautions than others. (Andrews v. United Airlines)
a. Common Carrier:
i. For Profit
ii. P has no ability to protect self (trains, planes, buses, subway)
1. Not true if passenger on stairs in train station, but true in train.  
7. If you are in an emergency, you are only required to take the reasonable care that one in the same emergency would, even if afterwards another course was safer. (Lyons v. Midnight Sun Transportation Services).  ( Ultimately, is the same as reasonable person standard (reasonable person would act in the circumstances)
A. Sources of Authority
a. Blyth v. Birmingham Water Works (Development of factor of forseability)
i. Facts: There is a pipe with an overflow valve, but there was a very bad freeze which caused the overflow valve to free and not be able to move. This caused the pipe to burst and water to flood P’s home.  P says that water company negligent because did not remove ice.
ii. Holding: not negligence, never had a freeze this bad before, could not foresee the risk.  Therefore, not liable. 
b. Eckert v. Long Island RR (Saving a life is not negligence; Also not required to take this precaution—cost too high)
i. Facts: Child on RR tracks, tries to save child and dies himself.  Family sues claiming RR negligent because they did not have a cow catcher, there was no signal, driving too fast in busy area, and pulling into station so should be slow.  RR says P was contributory negligent. 
ii. Holding: P cannot be said to be negligent.  He was trying to save a life, and that’s ok.  If trying to save property, not ok and would be negligent.  
c. Lyons v. Midnight Sun Transportation
i. Facts: P pulls out in front of driver of car.  He swerves, but they still crash.  
ii. Holding: Suggests should use comparative, not contributory negligence.  Should weigh the percentage of negligence against the damages to determine liability.  THERE IS NO PROXIMATE CAUSE-BREACHING DUTY TO SELF NOT CAUSE WE ATTACH LIABILITY TO. 
d. Osbourne v. Montgomery
i. Facts: Plaintiff is 13 year old boy on bike.   D is parked by has car door open.  Boy hits door and is hurt and sues, claiming his is N for not looking before opening door. Question jury instruction that says that reasonable care is what most people would do.
ii. Holding: Even if risk is foreseeable, if exercises reasonable care is not liable for harm.  We need to balance social interests when evaluating liability.  Value of driving outweighs this harm.  Even if you foresee harm, if the benefits of the act to society outweigh the harm, there is no negligence. 
e. Cooley v. Public Service Company
i. Facts: An electric line which is above a phone line falls and hits the phone line causing a large noise that hurts P.  P sues and says power company should have used a basket to prevent this.  However, they argue this precaution would have caused an unhealthy risk of electrocuting others on the street.  
ii. Holding: No liability, cost of precaution too high, could hurt others more seriously than danger sued for.  
f. United States v. Carroll Towing (HAND FORMULA CASE!)
i. Facts: D moves barges and one of the barges breaks lose and hits a tanker damaging it.  The owner of the barge that breaks lose sues for negligence.  Suggests that D should have personnel on board each barge to make sure that it does not break lose. 
ii. Holding: Introduces a formula for balancing factors that determine negligence:
1. B < P x L
a. Burden of the precaution-is it costly?  Will it increase another harm? 
b. Probability that the Burden Would Change Harm-Will taking that precaution actually decrease the probability the harm would happen?  If so, just a small decrease or large one? 
c. Cost of Injury without the Precaution-What is the harm—death, injury, inconvience?  Higher injury, more precautions will have to take.
2. In the case at hand, 
a. Burden of Precaution-hiring bargee during business hours ($50/week)
b. Probability burden would change harm-high, most activity on river during day. (15%) 
c. Injury-barge sinks ($300)
d. Therefore, precaution cheaper than no precaution
g. Andrews v. United Airlines
i. Facts: Briefcase fell from overhead compartment when plane was on ground.  Doesn’t know why it fell or who caused it to fall.  Sues airline for negligence.  Accident is foreseeable, so should have to prevent.  Has a warning, but P says this is not enough because you can’t see it.  Says could have used nets or only allowed light objects in bins. 
ii. Holding: Trial Court: Although owed duty of utmost care, the cost of precaution does not outweigh harm.  Small number of harms that are not very dangerous over millions of flights.  But Appeals overturns summary judgment—says that the jury could have found that nets are cheap and injury is serious enough.  
	Custom


RULE:
1. Custom is just evidence of whether there was negligence.  Not following custom is not always negligence. (Restatement 13)
i. Keep in mind difference between stranger and employee-employee knows custom of company, stranger does not.  Therefore, not always effective defensive if stranger doesn’t consent to use of the custom or know about it.
ii. If technology is changing rapidly, often negligence not to keep up even if not custom to have new technology (T.J. Hooper)
iii. Often cannot use D’s employee rules as evidence of N—it discourages D to create the rules and be cautious because it creates liability.

1. Further, usually P’s actions are not influenced by the rules—didn’t know about them. 
2. THIS IS CHANGING—Lucy Webb Hayes National Training School v. Perotti, allowed these rules.  
b. EXCEPTION: In medical malpractice cases, not following custom IS automatically negligence.  (***NOTE: MUST HAVE CONSENT TO PROCEDURE OR IS BATTERY, UNLESS EMERGENCY CONSENT SITUTATION-Canterbury v. Spence)
i. Norm of medical care

1. Can be shown with: 

a. Expert medical testimony

b. Physician’s Desk Reference-but alone is not enough to establish standard.  (Morlino v. Medical Center of Ocean County)
ii. Prove did not follow these norms

iii. There is a relationship between not following norm and injury

iv. Use custom of other doctors in similar practice

1. Interns/Residents held to same standard as licensed doctor

2. Difference is standard of care between CERTIFIED doctor and one that is not board certified

a. If certified, standard of care of doctor certified in your same area
b. Training in general could also influence standard, more variable though
v. Should provide same standard of care as hospital/doctor anywhere in country.  (Brune v. Beckford)
vi. Ok, if there are multiple schools of thought about what is the best treatment, and follow one of those.

1. School of thought if it is advocated by a CONSIDERABLE NUMBER of medical experts or commands acceptance by a respective, reputable and reasonable” group of practioners.

2. EXPERIMENTAL TREATMENTS-Must disclose ALL risks to patients to get consent

vii. Custom is not a defense for not disclosing risks, all risks that a reasonable person could attach meaning to in making decision whether to go through with procedure.

viii. BUT CUSTOM REJECTED IN ONE CASE WHERE CALCULUS OF RISK MADE IT NEGLIGENT

1. Helling v. Carey-thought had glaucoma, did not use cheap test because custom to not give if under 40.  Court said cheap test high probability stops harm.  Rejects custom
a. Not really welcomed by legislatures or courts though because fear the impact on medical profession.  Drs. Should not have to anticipate all of these things.
2. Why use Custom in Medicine to show Negligence?
a. harder for normal person to judge reasonableness
b. Dr. is already held to higher standard, so reasonableness will not outpace custom.  Usually keep up with technology advances.  
A. Sources of Authority
a. Titus v. Bradford, B & K.R. Co (No longer good law—custom evidence not N, not complete defense)
i. Facts: Most RR cars had flat bottoms, but this company had rounded bottoms on their cars.  They didn’t fit perfectly and had to use wood to secure them.  P worked on cars for two years, and was riding on top of one when at a curve it wobbles and he falls off and dies.  P’s family argues that D was negligent to use cars on narrow road will rounded bottom. 

ii. Holding: No negligence, cars are a regular part of RR business, not unusual.  Custom of use cars so ok.  What is commonly done in an industry is not negligent.  He knew risks working on train and accepted it.  Employee knows of dangers (vs. person who is not working with company).
b. Mayhew v. Sullivan Mining Co. (Changes custom law, following custom not enough to show you aren’t negligent)
i. Facts: P was hired to work in mine.  Worked on platform in mine shaft.  D cut hole in platform for ladder without railing, barrier, or light to warn. P falls through it and sues.  D wants to introduce evidence of custom.  
ii. Holding: Court doesn’t allow this evidence, Doesn’t matter if other mines usually did not put warning, it is gross carelessness not to do. (Also, unlike Titus, doesn’t know about the danger)  

c. T.J. Hooper
i. Facts: D pulls barges and gets in storm and loses cargo.  Does not have a working radio to get storm warnings.  

ii. Holding: Even though not custom for barge to provide the radio, the workers bring them, it should be custom.  They are inexpensive and have a high probability to preventing harm.  Custom does not always trump reasonableness.  Further, need to keep up with technology, not lag behind.  
d. Lamas v. Borras
i. Facts: P had back pain and dr. said needed surgery but didn’t put him on conservative pre surgery treatment (stay in bed entire time).  Days after operation, symptoms come back, has to have second operation.  Has blood bandages and local pain.  Records kept by nurses didn’t record all the symptoms.  Sues hospital, doctor and nurses.
ii. Holding: 

1. Doctor:

a. Experts testify standard is best red, even his witnesses say this. 

b. Proved that conservative pre-surgery treatment would have prevented injury

2. Hospital:

a. Custom to take notes each shift

b. Did not do this and it could have lead to earlier diagnosis, so liable. 

e. Canterbury v. Spence
i. Facts: Dr. examined back and said he needed surgery, but didn’t give any details about surgery.  When asked by mom about risks said that they are not any more serious than any other operation.  Operation caused a swollen spinal cord. 

ii. Holding: Duty to inform patient of all risks that a reasonable person would attach significance to in that decision to have the medical procedure. 

	Statutes and Regulations


Statutes create a NEW cause of action and duty sometimes
1. Statutes can create a new duty or take away a duty.
A. However, in order to sue on this statute as negligence per se, must have created a right of action.  Otherwise just evidence of negligence. 
i. Explicit right of action-in statute

ii. Implied right of action-not stated but implied

1. Implied Right of Action if: (Restatement 14)

a. Violation causes harm

b. P is a person statute designed to protect
i. Very debatable, not always clear
ii. Sometimes with stretch to find this, Teal v. E.I. DuPont de Nemours & Co, OSHA protects all works in the country.
c. Harm committed is type of harm statute is trying to protect. 
i. Ex: Gorris v. Scott, act to pen ship to stop spread of disease not applicable for losing sheep in crash.
ii. Sometimes will stretch this, Kernan v. American Dredging Co. statute to have lamp at certain height to not hit boats, hits person
2. Federal courts disfavor creating these, balance of powers issue, state courts more willing to do this.
a. Cort v. Ash: Determining if Implied Right of Action in FEDERAL Law (also embraced in Uhr v. East Greenbrush Central School District)
i. Harm caused by breaking statute

ii. P part of class law protects

iii. Harm statute trying to prevent

iv. Legislature intent to create a private right of action

v. Is private right of action consistent with legislative scheme?

1. Look at if there is a legislative agency to enforce, cost of program, whether want to increase liability to lots
vi. Is cause of action traditionally one relegate to state law so inappropriate to infer for state law
B. Statutes with explicit/implied action that are broken are per se negligence.

C. But statutes/regulations without rights of action are evidence of negligence. 

D. Local ordinance/regulation only EVIDENCE.

E. Can only use as evidence if breaking the statute CAUSED the harm.
F. EXCEPTIONS: 
i. Violating statute ok if necessary/emergency—Restatement 15.

ii. If attempting to follow custom because statute unsafe.

1. Tedla v. Ellman-statute to walk against traffic, but that traffic heavy so walks with traffic.  
iii. Exercises reasonable care in attempting to comply with statute—Restatement 14.

iv. Breaking statute did not cause harm (Brown v. Shine)

1. Exception to this: Dram Shop Statutes

a. If foreseeable that he/she would drive after drinking, breaking statute did cause harm.  
b. Some jurisdictions have overturned this though.  
c. Some states only have liability if serve to minors, not adults. 
A. Sources of Authority
a. Osbourn v. McMasters
i. Facts: D did not label drug as poison and it was sold to P who died when he took it.  There was a statute saying that must label dangerous/poisonous material.  D argues there is no private right of action.  
ii. Holding: Court says there is a private right of action because says that all injures caused by negligence creates a right of action.  (Has been overturned)
b. Martin v. Herzog
i. Facts: P killed in wreck with D.  D says contributory negligence because P did not have on lights as specified by statute.  Says this should be negligence per se, not just evidence. 
ii. Holding: Says that is negligence per se.  Statute to prevent people like D from the time of harm that occurred.  Jurors don’t have power to relax that duty.  Now, if breaking statute didn’t cause harm, then that would be different, no negligence.  
c. Brown v. Shine
i. Facts: P hires D for chiropractic treatment, but D is not licensed and license is required by law.  Has nine treatments and then is paralyzed.  P says violating statute should be negligence per se. 
ii. Holding: Violation of statute is only evidence of negligence, because breaking statute did not CAUSE harm.  Instead, look at standard of reasonable care for doctor.  (look at custom).
d. Vesely v. Sager
i. Facts: Statute that says if you give alcohol to someone and they cause harm you are liable.  
ii. Holding: giving the drink is a cause and therefore, breaking statute is negligence per se.  Says foreseeable that he/she will drink and then drive.  In each situation may look at if it was reasonably foreseeable if the person would drink/drive.  
e. Uhr v. East Greenbush School District
i. Facts: School did not check daughter for scolosis for one year.  It was detected later and she had to have surgery because of the late detection.  State statute requiring to check for scolosis once each year.  No explicit private right of action.  
ii. Holding: No implied right of action, only evidence of N.  Sets forth a test: 
1. Statute trying to protect P
2. Private right of action promote legislative purpose
3. Private right of action consistent with legislative scheme
In this case, the court rules:

1. P is of class

2. Explicitly says no private right of action in statute
3. Has own enforcement scheme with agency, Commissioner of Agency supposed to enforce.  Do not want to give liability to school, just want to help kids.  Liability would drastically increase cost of program, want to do it cheaply.  
	Roles of the Judge and Jury


RULE:
1. Judge gives instructions about the law to the jury.
2. Jury decides the questions of fact. 

	Jury is GOOD
	Jury is NOT GOOD

	· We will never have all the fact patterns
· Reasonableness is better determined by many than one very educated judge.  Jury is more of our peers.
· It is in the Constitution for criminal trials.
	· Easily swayed
· Easily confused by the complex things
· Motivated by passion and prejudice
· Not uniform rulings, cases should be treated alike


A. Sources of Authority
a. Holmes
i. Argument: argues that over time will have enough precedent where we will not need jury.   The judge can determine if D’s conduct met the legal standard.  Facts repeat themselves and judge learns lessons that are applied. VERY NAÏVE!
b. Baltimore and Ohio RR v. Goodman
i. Facts: P killed when car ran into train.  Jury in first trial finds train N.  No guard at that rail crossing.  

ii. Holding: (Holmes is judge)  Overturn the ruling saying that P is contributory negligent.  It was daylight and should have stopped, looked and listened.  

c. Pokora v. Wasbash Ry.
i. Facts: Four RR track crossing without guards.  Lower court found contributory negligence because did not stop look and listen.

ii. Holding: Supreme Court overturns Baltimore.  Says standards of conduct taken from life and circumstance could change.  Artificially determined standard which should be left to jury. 
d. Jewel v. CSX Transport
i. Facts: RR crossing at 45 degree angle, without lights and bells.  P hit by train when crossing.  

ii. Holding: Judge directed verdict to determine that crossing was extra hazardous.  Didn’t give question to jury.  

	Res Ipsa Loquitur


Helps P to get evidence when it is hard for him/her to prove tort elements
Use when don’t have all the evidence you need, BUT P must establish these elements


1. FOR P PRESENT NEGLIGENCE AND THIS IF YOU CAN

2. FOR DEFENDANT ATTACK RES IPSA STANDARDS THEN PRESENT YOUR PRIMA FACIA CASE FOR NO NEGLIGENCE
RULE:
Res Ipsa Loquiter establishes an inference that D is negligent and must be rebutted by D (burden switches) when:  (Rest. 328)  P must establish these elements to switch the burden.
1. No direct evidence of D’s conduct 

2. Event not the kind that normally happens without negligence—most of time happens with negligence
a. Probability of injury given exercise of due care is very small

b. Probability of injury with due care smaller than injury with negligence (less than 50%)

i. If something equally likely to be the cause, can’t use (Gailbraith v. Busch-equally likely mechanical problem of car)
3. Other causes, such as conduct of P and third persons are sufficiently eliminated by evidence

a. If P has possession of an instrument of D and has used the thing for the purpose for which it was intended, can still get res ipsa (Coke bottle bursting).  
i. (Benedict v. Eppley Hotel Co.)-sitting on a chair for 30 minutes and it broke, still within exclusive control of defendant
4. The event was within the exclusive control of the defendant (agent/instrumentality in D’s control)
a. For public policy reasons, courts will say some duties can’t be delgated: (Colmenares Vivas v. Sun Alliance)
i. Usually when P does not have if and D has the burden and incentive to come clean
ii. Public authority cannot delegate responsibility to see that work in a public place is done carefully.
iii. Government cannot delegate responsibility to keep safe roads and safe public places. 
iv. Owner can’t delegate duty to keep business premise safe. 
b. Sometimes can treat multiple defendants as one to break the conspiracy of silence (Ybarra v. Spangard)
i. BUT, can defeat this is P did not join everyone who could be responsible, then no exclusive control (Darrah v. Bryan Memorial Hospital)
ii. Especially likely where all of the D participate together in an integrated relationship. 
iii. Frustrating for medical community, makes it more like strict liability.
c. Third Restatement drops this and simply requires more likely than not D.

5. Can use “conditional” res ipsa if want to plead two different theories.
6. IF CAN’T GET RES IPSA AND HAVE MORE THAN ONE D: If there are two or more defendants that are negligent and it can’t be determined who caused the injury, both have burden of proving other is sole cause of harm or are liable.  (Summers v. Tice-hunting, both shot at same time and P hit)
A. Sources of Authority
a. Byrne v. Boadle
i. Facts: P was hit by a barrel when it fell out of a window.  P doesn’t see who pushed the barrel out of the window.  D claims that P didn’t prove his case. P claims res ipsa loquitur, the act speaks for itself.  Says D should have to prove not negligent.  
ii. Holding: Res Ipsa applies here and the burden of proof switches to D to prove that he is not negligent.  
b. Larson v. St. Francis Hotel
i. Facts: P walking on sidewalk next to hotel.  Chair thrown out of hotel and P sues claim res ipsa. 

ii. Holding: Not within D’s exclusive control.  Hotel cannot control guests within the hotel. 

c. Colmenaras v. Sun Alliance Ins.
i. Facts: P riding escalator and handrail not working.  Wife loses balance and falls and sues.  Had no evidence that they were negligent.  Wanted to use Res Ipsa Loquiter.  

ii. Holding: 

1. Was an accident that probably wouldn’t occur without negligence. 

2. Trial Ct. said element of exclusive control not met.  Court says that it was. Says for public policy reasons they could not delegate their duty to maintain the escalator. Port Authority has duty to see that airport is safe.  They did inspect it every week.  
d. Gailbraith v. Busch
i. Facts: mom gets in car and her daughter’s friend is driving.  It swerves off road when road in good condition, no one else on road.  Wants to get res ipsa.

ii. Holding: No Res Ipsa, Mom assumed risk for defects in car.  Further, negligence could have been the cause, but also could have been caused by mechanical defect.  Therefore, no Res Ipsa. 

e. Newing v. Cheatham
i. Facts: Plane crash when D was drinking, no bad weather, mechanical problem or collision in air with another plane. 

ii. Holding: Res Ipsa, caused by negligence most likely, in pilot’s exclusive control.  Directed verdict (rare!-usually goes to jury).  

f. Ybarra v. Spangard
i. Facts: P gets surgery and then has a paralyzed arm after surgery.  Sues everyone involved in the surgery.  Claims res ipsa because he was unconscious and has no way to know who was negligent, and the staff will not fess up to what happened. 

ii. Holding: 

1. Situation which would probably be caused by negligence. 

2. P can’t be at fault—was unconscious

3. Control—BIG ISSUE

a. Makes a policy decision-to protect unconscious, look at all defendants as unitary defendants, and it was in the exclusive control of all of them.  Get the conspiracy of silence broken because now have to prove not liable.    

	Contributory Negligence


Now, it is only comparative negligence, but can reduce how much plaintiff can recover from the defendant
CAN USE THIS FOR NEGLIGENCE ONLY; NO CONTRIBUTORY NEGLIGENCE DEFENSE FOR INTENTIONAL TORTS OR STRICT LIABILITY
RULE:  CONTRIBUTORY NEGLIGENCE
1. Contributory negligence is a breach of duty to one’s self—duty to use reasonable care to protect one’s self (it is not a counterclaim of negligence).
2. The negligence must have been a cause of P’s harm. (Gyerman v. United States Lines Co.) 
3. Contributory negligence is proved the same way as negligence:

a. Duty

b. Breach

c. Causation (P’s breach MUST cause damages)
i. Restatement 465-has to be a substantial factor in P’s harm

d. Damages

4. Defense to Contributory Negligence:

a. Calculus of Risk

b. Custom

c. Statutes:
i. BUT if statute was created to protect P and not D, no contributory negligence; would defeat purpose of statute.  
d. Insanity/Custodial Care
i. Difference with negligence and battery.  Can argue that not able to take reasonable care for self (fact question, look at circumstance) and your duty to look after them (Padula v. State)
e. Necessity
i. P only required to act as a reasonable person would in same circumstance
ii. BUT if emergency caused by P’s previous negligence, then is contributory negligence
f. Legal Use of Land

i. If you are doing something on your property that is legal, you are likely not CN (LeRoy Fibre Co v. Chicago)
ii. Exception: Rylands v. Fletcher cases (unnatural use of land for P’s profit)
iii. This clashes with calculus of risk, because might be small precaution but you are using land legally—VALUE OF AUTONOMY IN PROPERTY
iv. Some backlash here
1. Svea Insurance Co. Vicksburg-reciprocal duties between P and D
2. Kansas Pacific Ry v. Brady-Can’t invite the destruction of your property
5. If P’s conduct is a RECKLESS disregard of his/her safety cannot get money from D, no matter how negligent D is. (Washington Metropolitan Area Authority v. Johnson)
Why Contributory Negligence?

1. We don’t want to reward P for his/her negligent behavior

2. Want to encourage P to use reasonable care for him/herself

RULE:   LAST CLEAR CHANCE (additional argument to further show P negligent; Tort Duty to Mitigate)
1. Restatement 479-Helpless Plaintiff
a. If P has negligently exposed self to risk can sue for harm if before harm:
i. P can’t avoid with reasonable care
ii. D has chance to use reasonable care and avoid harm AND
1. D knows P’s situation and realizes/reason to realize peril in it
2. OR If was using due care would realize the peril
2. Restatement 480-Inattentive Plaintiff

a. P with reasonable care could discover danger created by D’s negligence in time to stop, can recover ONLY if
i. Defendant knows P’s situation
ii. Realizes/has reason to realize P is inattentive and unlikely to discover peril in time to avoid harm 
iii. AND negligent in using reasonable care to avoid harm.
EXCEPTION: Cannot recover from D if P’s conduct is in reckless disregard of his/her safety. (Washington Metropolitan Area Authority v. Johnson)

RULE:  IMPUTED CONTRIBUTORY NEGLIGENCE

(not used today, use calculus of risk for each person)
Why do we not use this today?

1. There is no choice of P

2. There is no knowledge of P about what other person will do

3. Just can look at if what the individual did was reasonable

4. More economically efficient not to have it, encourages all to act efficiently.

1. Because of your relationship with someone, you are contributory negligent.
A. Sources of Authority: Contributory Negligence
a. Butterfield v. Forrester
i. Facts: D was repairing a house and put a pole across the road, even though another street was clear to use.   P left bar and was riding horse and fell when hit pole.  Enough light so that if wasn’t riding so quickly could have seen pole. P sues.

ii. Holding: No negligence, P’s reasonable care could have stopped accident.  

b. Beems v. Chicago, Rock Island & Peoria RR
i. Facts: P dies when working as brakeman for RR.  He is trying to uncouple cars that are coupled together.  He signals to the workers to slow down.  They stop.  Then he goes to fix and is run over. D says contributory negligent.

ii. Holding: No contributory negligence.  He relied on other workers stopping and then would have been safe.  Used reasonable care to protect self.  (Difference with Butterfield, relationship can use for trust). 

c. Gyerman v. United States Line Co.
i. Facts: P sues because working at company unloading sacks and they were not stacked right and that made them more dangerous.  D claims contributory negligence because P did nto tell appropriate person about dangers.
ii. Holding: P did breach duty to not tell about dangers, but not sure that the breach caused the dangers.  Not proven that if P told appropriate person they would fix problem.  CAUSATION ISSUE. Send back for new trial.

d. Padula v. State
i. Facts: P was in narcotics center and got into copy room and drank toner and Tang.  

ii. Holding: Says no CN because P is not able to control her actions and their purpose is to protect her.  Was involuntarily admitted.

e. Raimondo v. Harding
i. Facts: P ran in front of cars fleeing from gang attack.

ii. Holding: Only supposed to act as a reasonable person in the circumstance would act, doesn’t have to be safest choice in hindsight.  BUT if emergency is caused by P’s prior negligence, then P is CN.

f. Smithwick v. Hall & Upson
i. Facts: Warned P to not go on platform because might slip on ice.  P goes on platform and ice house falls in.

ii. Holding: Not following warning not CN because slipping on ice (warned about) not cause of harm. 

g. LeRoy Fibre Co. v. Chicago, Milwaukee & St. Paul Ry.
i. Facts: P had straw on land (70-85 feet from D’s land).  D is RR and sparks cause fair and sets P’s hay on fire. D claims contributory negligence.
ii. Holding: No CN, P has a right to use land lawfully.  Should not have to protect against D’s negligence.  Can use your land as you want as long as you don’t injure others. 
A. Sources of Authority: Last Clear Chance (Tort Duty to Mitigate)
a. Fuller v. Illinois Central RR
i. Facts: 70 year old man in wagon.  Didn’t stop look and listen at tracks and train was coming.  Train is going 40 mph (faster than usual) at a different time than usual.  P is hit and dies.  
ii. Holding: Train saw P and didn’t stop or blow whistle, but could have easily (was enough time to).  

b. Kumkumian v. NYC
i. Facts: Person was on track and the safety device went off three times before they stopped.

ii. Holding: CN, showed indifference to P’s safety.  

c. Washington Metropolitan Area Authority v. Johnson
i. Facts: P flung self in front of train where a drunk conductor ran over her. 

ii. Holding: P cannot recover, where P’s conduct is a reckless disregard for her own safety, it bars recovery against D.
A. Sources of Authority: Imputed Contributory Negligence
a. Mills v. Armstrong
i. Facts:  P’s employees were on ship that collided with another ship. Argues that cannot sue because CN of ship driver imputes to employee of ship.  

ii. Holding: Here, negligence not imputed, P doesn’t have control over driver of ship.   

b. Thorogood v. Bryan
i. Facts: Bus in middle of road, and lets off passenger.  D hits person getting out of bus.  Argues that the negligence of the bus driver imputes to the passenger.  Should not have gotten out in the middle of the road. 

ii. Holding: If other driver was N, P was negligent. 
	Assumption of Risk


RULE: Assumption of Risk
1.  P has assumed the risk if he/she has voluntary consented to take chances that harm will occur, cannot sue D for negligence.

A. Consent to risk must be:

i. Knowing

1. Risk that P knew—CAN’T ASSUME AN UNKNOWN RISK!
2. If defect is not obvious, there is no knowing. (goes to foreseeable—foreseeable harm will happen)
3. **Usually biggest issue**
4. Even with warning, need to ask if P really knew of risks (Russo v. The Range), some courts uphold warning (Desai v. Silver Dollar City)
5. Is there a difference in bargaining power so must assume risk (monopoly utility company)? 
6. Sports-assume inherent risks, but not unknown risks

ii. Willing

1. if duress, no assumption of risk
2. If D’s negligence leaves you in a situation where you have no choice but to assume a risk, then that is not a defense for D.

a. (Marshall v. Ranne) had a mad boar that he told P about.  P went to car and was hurt by boar.  In this case, not really willing.
iii. Competent

B. Public Policy can bar consent to some things: 

i. Criminal Activities

ii. D’s wanton or willful misconduct, and intentional conduct
iii. Agreements with no real bargaining power (ex-monopoly utility company)

C. FIREMAN’S RULE: If responding to call to stop criminal/fire, can’t recover for injuries because assumed risk (cops, firemen)

i. Too burdensome/expensive for the state
ii. Homeowners are not required to prepare for police in emergency (Day v. Caslowitz).  
2. Primary Assumption of Risk

A. EXPRESS, CONTRACTUAL: P knows risk and follows through with action anyway.  D is not negligent.  There is a contract between P and D that D’s duty is gone and P has accepted the risk.  Essentially, now owe no duty to P.  COMPLETE BAR TO RECOVERY.  (unless reckless, wanton, willful negligence of D)
i. Examples: sign consent form before bungee jumping
3. Secondary Assumption of Risk

A. IMPLIED: P encounters D’s negligence and knows that D is negligent.  However, goes forward with act anyway.  Still owe a duty to P.  ONLY EVIDENCE OF CONTRIBUTORY NEGLIGENCE.

i. Examples: See ice is not safe but keep skating (Meistrich v. Casino Arena Attractions)
ii. Then look at would reasonable person still act even knowing risk 
History of Assumption of Risk:

1. Began with industrial accidents.  Often would say if they continued working there, they contracted for high prices and assumed the risk. ( Changes, disparity in bargaining power.

2. No longer present in the workplace.
A. Sources of Authority
a. Lamson v. American Axe & Tool Co.
i. Facts:  Hatchet fell from rack above P when she was working.  New racks were put in and they were less safe.  He complained to the supervisor about the rack and how unsafe it was.  The supervisor said that if he didn’t like it he could leave the job.  
ii. Holding: Because he stayed on the job, he assumed the risk.
b. Murphy v. Steeplechase Amusement Co.
i. Facts: Amusement ride called the flopper which is designed to jerk and cause falls.  P sues when gets on ride and falls and get hurts.  D says that he assumed the risk.
ii. Holding: 
1. Knowing-Says that it was not knowing because fell on wood and had an abnormal jerk.  Court says if there was wood and was not known by defendant before going on, didn’t assume risk. 
c. Russo v. The Range
i. Facts: Injured while riding down the giant slide.  When got ticket had statement that “person using ticket assumes risks” and slide had warning on it.  
ii. Holding: Said that no summary judgment because judge said that possible jury could find did not assume to that risk. 
d. Desai v. Silver Dollar City
i. Facts: P was injured when got out of raft even though warned not to get out until instructed to do so.
ii. Holding: Was clearly warned and assumed risk.  
e. Moulas v. PBC Productions
i. Facts: P sitting in second row behind screen.  Ticket warned of risk and told her to keep eyes on puck at all time.  Sued.
ii. Holding: Upheld warning, had assumed the risk.
f. Maddox v. City of New York
i. Facts: Outfielder injured when slipped in wet and muddy outfield.  D claimed assumption of risk. 
ii. Holding: Found had assumed risk.  Knew about risk and chose to proceed.  Doesn’t have to foresee the actual injury, just know that there was a potential for injury.  
	Comparative Negligence


Only three states today do not have comparative negligence
RULE:

1. Most states compare the negligence of the plaintiff and defendant and subtract the proportion of the plaintiff’s negligence from the defendants damages. (Restatement 7)
a. Two Forms:

i. Pure Form
1. Can allocate damages up to 100% (most states adopt this form)

2. Only 13 states have adopted this form

ii. 50/50 Form
1. If P is at fault for over 50% of the harm, shouldn’t be able to recover.

2. Majority view

2. You can proportion damages between multiple defendants.

3. Primary assumption of risk is still a bar to P suing D for negligence.

a. Secondary assumption of risk is just evidence of P’s negligence.

4. Last Clear Chance does not apply in comparative negligence, only evidence of negligence.
5. Some jurisdictions use comparative negligence with strict liability.

a. Argue both ways on exam
b. Look at COMPARATIVE CAUSATION—how much of harm did D cause? P Cause? 
6. Comparative negligence is NEVER a defense to an intentional tort. 

a. One exception case: (Blazovic v. Andrich) says can compare
7. Violation of Statutes:

a. Ask what the purpose of the legislature is

i. If would want P to take some care, can be declared N up to 20% if statute to protect them (Hardy v. Monsanto Enviro-Chem Systems)
ii. If explicit not for comparative negligence, can’t use if statute to protect P (Roy Crook and Sons, Inc. v. Allen)
8. In some jurisdictions, can reduce damages by amount saved if P had worn a seatbelt.

a. Not true in all jurisdictions, rejected in Amend v. Bell because too complex to figure out
b. Iowa Code 321.449 allows reduction of no more than 5% for it
c. Most states have a mandatory seat belt statute
9. No imputed negligence in comparative negligence. 
Historical Development of Comparative Negligence:

1. Before, could only sue one defendant, not more than one. (Full recovery against one not both)  

2. It becomes apparent that this is often unfair—one D not liable for everything, and often P gets nothing if negligent in even a small way.  

a. Often a way to protect industry in the nation from widespread liability.

3. Gradually, courts begin to split damages between P and D. 

4. However, there are complications with comparative negligence

a. Multiple parties-how do you divide liability if not all in suit?

b. Fact Finding-How do you develop a standard, just estimates? What standard is there for appeal?
i. Using more special verdict forms to correct this

A. Sources of Authority
a. Li v. Yellow Cab Co. of California
i. Facts: P tried to go across lanes of traffic to enter gas station.  D’s driver was speeding and ran yellow light and hit P’s car.  D claims contributory negligent.  

ii. Holding: Decides to overturn contributory negligence and use comparative negligence.  Decide to adopt “pure” contributory negligence.

1. Reasons: 

a. Old doctrine unfair

b. Juries already taking into account these things

c. There are some problems (multiple parties some not in suit, standard for proportioning responsibility) but those can be overcome

d. No more last clear chance—just a part of evaluating negligence

e. Only primary assumption of risk a complete bar

f. Adopt Pure comparative negligence:

i. Not fair—D 49% at fault and gets off

ii. Too many appeals about whether P was over 50% negligent   
	Joint/Several Liability


You can sue one defendant for all of the damages caused (JOINT), but that defendant can sue other tortfeasors for the amount they are NOT responsible for (SEVERAL)
RULE:
1. If P suffers an indivisible harm, he/she can sue any of the tortfeasors for ALL of the harms he/she has suffered. JOINT LIABILITY

a. This is only true where P’s harm is incapable of being apportioned among defendants
i. Examples: two Ds acted in concert, successive injuries.
2. P can only recover once the full amount he/she was harmed.

3. If one party is released as a tortfeasor by plaintiff, typically all were released.  Has changed somewhat.
a. Has been challenged recently to stop injustice
i. Hess v. Ford Motor Co.-Settlement release form mistakenly released all who were involved.  Allowed showing of mutual mistake to release.  Using contract principles to interpret meaning of settlement releases.  
4. Generally, can split liability for negligence and strict liability. (Safeway Stores, Inc. v. Nest-Kart)
a. States are split on this though, Restatement reflects this.
5. When one of the D is insolvent (can’t pay), his/her share should be split among the defendants AND plaintiffs EQUALLY. 

a. Restatement 21-if one insolvent, court reallocates uncollectible portion to all other parties, including plaintiff.
b. Overturned in Brown v. Keill which said that you take Ds as you find them, and if one can’t pay then that is too bad.  Other Ds shouldn’t have to pay more because of that.
c. Some reforms attempted in this area:
i. Non-economic damages several, not joint
ii. If D less than 15% liable, can get more than 4x what Ds fault is
iii. If less than 50% at fault not jointly liable for non-economic damages
6. Settlements: Most courts use PROPORTIONATE FAULT and others use PRO TANTO (2)
a. TOTAL HARM – PERCENTAGE FAULT OF SETTLER = PERCENTAGE OF HARMS LEFT TO PAY BY OTHER Ds (used in Rest. 26)
i. Other options:
1. D settles but still liable for other money he owes if didn’t pay enough (no courts have picked this option)
2. D settles and money settle for taken away from rest of liability, but other Ds have to pay for all the rest left over. (some have picked this option because still makes P whole)
7. Mary Carter Agreements where D  stays in suit after settling secretly have been overturned.  These agreements must be disclosed in discovery. (Dosdourian v. Carsten)
8. If there are two or more defendants that are negligent and it can’t be determined who caused the injury, both have burden of proving other is sole cause of harm or are liable.  (Summers v. Tice-hunting, both shot at same time and P hit)
There is not uniformity, states are very DIVIDED: 
1. 16 pure joint/several liability

2. 14 only several liability

3. 7 can reallocate losses from insolvent defendants to parties

4. 9 states several liability non-economic damages, joint/several liability for economic damages
Why do we have Joint/Several Liability?

1. Make sure the victim gets compensated, even if one D can’t pay

2. Defendants are in the best position to apportion damages between themselves. 
Joint Liability-each of the D responsible for ENTIRE loss caused

Several Liability-each of the D responsible for his/her share

Indemnity-sue another D for full amount of loss (usually contract to cover harms, insurance).  Sometimes courts will try to find implied indemnification to prevent injustice if other party principal wrongdoer.  
Contribution-Sue another D for the part of loss he/she is responsible for
A. Sources of Authority
a. Union Stock Yards v. Chicago RR
i. Facts: P employee hurt when defective nut on RR lines.  Both RR could have inspected and found the defect.  They were equally liable for harm.  P’s company wants to get indemnity from RR.
ii. Holding: Wrongdoer can’t recover from a wrongdoer unless one is primarily responsible and one is passive.  Not true in the present case.  

b. Gray v. Boston Gas Light
i. Facts: Company put telegraph wire on D’s chimney and wire caused chimney to fall over onto street harming person who sued.  D wanted to get indemnity from the telegraph company.  

ii. Holding: Allowed to sue for indemnity, telegraphy company one that was the principal wrongdoer. 

c. California Civil Procedure Code
i. Holding: Allows Ps to sue ANY D for the entire amount of harm, and then D can sue any other Ds prorata—equal proportions for the harms. It is not related to how much they are liable, just how many Ds are there, then we split it up.  This is just easier to do. Hard to proportion fault. 
ii. P ( D 100%

iii. D ( D 33%

iv. D ( D 33%

v. D ( D 33%

vi. But if have joint tortfeasors, then P can’t divide the harm.  They are all jointly liable.  They have to figure this out later among themselves.

d. American Motorcycle Association v. Superior Court
i. Facts: Motorcycle race where P is injured.  Sues because said it was negligently organized by two organizations.  They claim that parents improperly supervised minor son (contributory negligence). 

ii. Holding: Allowed D to sue other D for contribution based on their percentage of fault, not pro rata equal shares.  Also, settlement gets one out of indemnity suit.  Your liability is done if you settle. 
e. Dole v. Dow
i. Facts: Employee hurt when using chemical.  He sues employer, and they want to sue Dow for not giving them proper instructions about chemical.  

ii. Holding: Can sue chemical company.  (Also, a way to get around worker’s comp.—sue manufacturing company and then they can sue the employer).

f. Safeway Stores, Inc. v. Nest-Kart
i. Facts: P sued because injured when grocery cart collapsed.  Sued grocery store for negligence and Nest Kart in strict liability.  

ii. Holding: Could apportion damages between the two even though one in negligence and one in strict liability.   

g. McDermott, Inc. v. AmClyde & River Don Castings, Ltd.
i. Facts: Construction accident in Gulf.  P settled with 3 Ds for $1 million dollars.  The total loss was $2.1 million.  They then sued two other defendants: Amyclyde (32%) and River Don (38%).  

ii. Holding: Court considers three options:

1. Settle, but D can still sue the settling D if he/she did not pay enough.  

a. Bad for settling D-discourages settlement

2. Settler cannot claim contribution.  In suit, Loss-Settlement = what other Ds owe 

a. But in this case, the non-settling are disadvantaged.  May have to pay more because settling D got a good deal.  

3. PROPORTIONATE FAULT: Settling D can’t claim contribution, and settlement gets rid of his/her percentage of damages.  
a. Plaintiff might not get all his/her damages. BUT plaintiff chose to settle.  *Chooses this one**
	Option 1-Settle Money + P Can Still Get More From You
	Option 2-Take away settlement money
	Option 2: Proportionate Fault

	· Settle: 100,000

· At Fault for: 200,000

· P can settle with you then sue you for 100k

· BAD-discourages settlement
	· Total Harms – Money gotten in settlement = what rest of the Ds owe

· BAD-disadvantages those who don’t settle, have to pay more than their share.
	· Total Harms – Percentage of Fault of Settler = Percentage Left of Total for other Ds to pay
· Bad for P, but he/she choose to settle. BUT sometimes good, might end up with more


h. Booth v. Mary Carter Paint Co.
i. Facts: Court allowed an agreement where settling D could stay in case and testify even after signed a secret settling agreement.  
ii. Overturned by Ward v. Ochoa, have to be disclosed to other side in discovery.  (also overturned in Dosdourian v. Carsten)
	Vicarious Liability


Employee is negligent, but Employer has to pay up( 
RULE:  RESPONDEAT SUPERIOR
1. An employer is vicariously liable for the torts of his/her employee if they are activities “arising out of” relationship with employer (at least in part purpose is to serve master). 
a. Elements: 

i. Job description/assigned duties

ii. Time, place and purpose of employee’s act

iii. Similarity of his conduct to things he was hired to do, or which are commonly done by such employees and 

iv. Foreseablity of act (Ira Bushey v. United States)

b. Interpreted Broadly: Acts not shown to be entirely for personal life (Ira S. Bushey v. United States)  If act entirely for personal reasons, employer not liable. 
c. Doesn’t matter if you said employee could not do that, or not negligent in hiring
i. Policy Reasons for Respondent Superior:
A. Can’t let employer get away with action by giving it to employee to do.  
B. Also, employer has money to pay for harms that employee often does—“deep pockets”.  
C. Also, better to spread the loss out than put on a few. 
D. Easier for employer to bear risks, can get insurance
E. Protects P who know some employee did it, but not which one
F. Incentive for employer to properly supervise employee
d. Of course, employee can be sued for contribution by employer, but employee usually doesn’t have the money.
e. STEPS:

i. Establish prima facia case that employee liable

ii. Establish there is vicarious liability between employer and employee

iii. ALWAYS TRY TO ARGUE BOTH—TORT OF EMPLOYEE VICARIOUSLY LIABLE FOR, AND TORT OF EMPLOYER (negligent hiring, supervision, etc.)

2. FROLIC AND DETOUR: Respondeat Superior covers small deviations, but not large ones.

3. INTENTIONAL TORTS: No vicarious liability unless employer was negligent somehow (Lancaster v. Norfolk & Western Railway)
a. SEXUAL HARASSMENT: BASICALLY IF ADEQUATE PROGRAM IN PLACE TO PREVENT CUTS OFF EMPLOYER’S LIABILITY.  Sexual harassment is not conduct within the scope of employment (Burlington Industries v. Ellerth) if:
i. Employer recognized reasonable care to prevent/correct sexual harassment—REASONABLE AND ADEQUATE system
ii. OR employee did not take advantage of any opportunities to avoid harm (reporting it, talking to someone etc)
4. Typically, employer not vicariously liable for INDEPENDENT CONTRACTOR.
a. EXCEPTIONS: Test-Vicarious Liability if there is Apparent or Implied Authority over the Contractor’s Work (Petrovich v. Share Health Plan of Illinois, Inc.)

A. Apparent Authority

a. Holds themselves out as an employer from P’s perspective

b. P justifiably relies on that looking to them as employer

B. Implied Authority

a. Regardless of what P thinks/knows, has some control like in an employer/employee relationship

b. P justifiably relies on that looking to them as employer

C. Independent Contractor is one who possesses independent in performing work he/she has been contracted to perform. (Sanford v. Goodridge)
D. INDEPENDENT CONTRACTOR AND DANGEROUS WORK: 
a. Rest. 427: If employ special contractor to do work involving special danger employer knows about/has reason to know about, subject to liability for contractor’s failure to take reasonable precautions against such danger. 
i. Not the same as inherently dangerous strict liability—requires contractor be negligent.

ii. Public Policy Criticism: Incentive for P and physician to make side deals to sue the HMO as an employee not contractor. 

b. EXCEPTION: For public policy reasons, some duties cannot be delegated. 
i. Public authority cannot delegate responsibility to see that work in a public place is done carefully.
ii. Government cannot delegate responsibility to keep safe roads and safe public places. 
iii. Owner can’t delegate duty to keep business premise safe. 
RULE:  CAR OWNERS

1. Often states have owner-consent statutes which hold owner of car vicariously liable for anyone who drives car.

a. Protects P, because owner is likely to allow those who aren’t insured to drive car
RULE:  JOINT ENTERPRISES/PARTNERSHIPS

1. Each partner in a joint enterprise is jointly liable for wrongs of another partner. 

2. A joint enterprise is established when:

a. An agreement, express or implied, between members

b. Common purpose to be carried out by members

c. Common pecuniary interest in that purpose

d. Equal right to raise a voice in the enterprise/equal right of control
A. Sources of Authority
a. Ira Bushey v. United States
i. Facts: Drunk sailor opened the valve of a dry dock causing harm.  The company says the U.S. government is liable.  Firstly, sues government for negligent hiring.  Then says vicariously liable for employee’s tort.

ii. Holding: U.S. government is liable.  Activities not wholly related to personal life.  Here, had access to dock because was an employee.  Further, the government could FORESEE that the damages could happen.
b. Petrovich v. Share Health Plan of Illinois, Inc.
i. Facts: P sues physician, HMO and others for failing to diagnose her oral cancer in a timely manner.  HMO says not an employer so can’t be held vicariously liable.  The physician is just a contractor.  
ii. Holding: To determine if HMO is an employer look at two different theories to establish an agency relationship for vicarious liability: 
1. Apparent Authority

a. Holds themselves out as an employer from P’s perspective

b. P justifiably relies on that looking to them as employer
2. Implied Authority

a. Regardless of what P thinks/knows, has some control like in an employer/employee relationship

b. P justifiably relies on that looking to them as employer
Said both of these could apply in the case at hand.  For implied authority, the HMO specifically had policies to limit/change the decisions that physicians made.  

	Cause in Fact


MUST HAVE BOTH CAUSE IF FACT AND PROXIMATE CAUSATION FOR ALL TORTS!

BURDEN OF PROOF: MORE LIKELY THAN NOT

THE BREACH HAS TO BE THE CAUSE

Defendant Strategy: Attack Breach, if there is no breach, doesn’t matter if it is a cause…
RULE:  CAUSE IN FACT

Do NOT just say this is here, must explain it and prove it.
1. Must establish that 
A. “but for” the negligence the harm would not have occurred. (Restatement 26)
B. And conduct was a material element or a SUBSTANTIAL FACTOR in bringing about injury

2. MUST SHOW THAT THE BREACH CAUSE THE HARM.

A. D simply showing that there was a possibility that harm could happen without negligence is not enough (Reynolds v. Texas & Pacific Ry)
3. May switch the burden of proof if D’s negligence was such that P has no access to evidence about causation because of D’s negligence. (Haft v. Lone Palm Hotel)
4. If negligent act because increases risk of that type of accident and the accident happens, enough to support finding that negligence is a cause in fact of harm.  (Zuchowicz v. United States)
A. Often an evidentiary assumption that FDA approved medicine is already safe at normal dosage.  D has to disprove this.  
5. Evidence presented to prove causation should be relevant and nonprejudicial. VERY DIFFICULT EVIDENTIARY STANDARD FOR P-SCIENCE IS NEVER EXACT, D CAN EASILY ATTACK 

A. FRYE: Evidence that is scientifically accepted is admissible

i. Some argue this is better because scientists decide what evidence is good not judges, but doesn’t include some cutting-edge research
B. DAUBERT: Evidence does not have to be accepted by scientific community, but must be reliable.  Allows more cutting-edge evidence
C. Standard of Review for Excluding Evidence by Judge: Abuse of Discretion

i. Debate about whether this should be stricter
ii. Others argue judge should not be gatekeeper, but court should have to call on experts to determine if reliable
6. Can recover for the loss of a chance.  (Herskovits v. Group Health Cooperative and Restatement 26)
A. Incentive for health care providers to provide better health care to critically ill patients.  
B. Some places have adopted the rule that only can recover if lost chance was over 50%.
7. If P can show that there was more than one D at fault, but doesn’t know who, the burden switches to D to show other caused harm. (Summers v. Tice)
8. MARKET SHARE THEORY-If harm caused by manufacturer of product, but P doesn’t know which one, split liability between all providers (usually with medicine, Sindell)
A. Sources of Authority
a. New York Central RR v. Grimstad
i. Facts: P fell off barge and died.  Fell off because bumped by a bigger tugboat.  Sued because said negligent to not have a life jacket on the boat. 

ii. Holding: No evidence that it was a cause in fact of death.  Even with life jacket, no proof would save his life.  Perhaps could not get to it in time.  

b. Reyes v. Vantage Steamship Co.
i. Facts: P was drunk and jumped off boat.  Coast Guard regulations required ship to have rocket powered line thrower.  Didn’t have one.

ii. Holding: Found that had a 15% chance of saving his life, able to recover for this. 

c.  Ford v. Trident Fisheries Co.
i. Facts: P died when fell overboard.  Claims that rescue boat should have been lashed to deck instead of being suspended from davits which would allow it to be more easily lowered. 

ii. Holding: No evidence presented that it would have prevented his death.  

d. Haft v. Lone Palm Hotel
i. Facts: Statute that says pool must have lifeguard or a sign.  Did not do either.  Broke statute, breach of duty per se.  But breach must still be cause of harm.  No way that P could establish liability.  No one was there when drowned. 
ii. Holding: Switched the burden of proof to D to prove NOT liable. 

e. Zuchowicz v. United States
i. Facts: Naval pharmacy put wrong dosage on medicine and took more and got PPH and died.  The disease caused his death, but was the incorrect dosage a cause in fact of the disease? D said that the normal dosage caused PPH.  Says P hasn’t proved that the breach caused the harm.
ii. Holding: Expert testimony showed that it was more likely than not caused by Danocrine.  
f. Reynolds v. Texas & Pacific Ry
i. Facts: Woman slipped on unlit steps leading to train platform.

ii. Holding: Even though could have fallen if were lit, mere possibility harm could happen without N is not enough. 

g. Claytor v. Owens –Corning Fiberglas Corp.
i. Facts: Sued for asbestos exposure.  Showed that asbestos fibers can travel far and for significant periods of time.  However, didn’t show that he was present at any of places with asbestos.

ii. Holding: No evidence, can’t just show negligence, but must show negligence caused the harm.  

h. General Electric Co. v. Joiner
i. Facts: Appeal for exclusion of expert testimony.  P works with electric transformers which had PCB in them.  P then got lunch cancer and sued because said it was caused PCB.  Also was a smoker.  Said that PCB promoted the cancer. 

ii. Holding: Supreme Court said no abuse of discretion in excluding testimony.  Judge is gatekeeper to screen evidence.  Said that methodology must be sound.  Appeals said was methodological sound, methods that EPA uses.

1. Evidence excluded:

a. Animal Studies-Test where baby rats had PCB shot directly in stomach—said too different mice/human, different amounts of PCB

b. Epidemiological Study: Four epidemiological studies studying workers at plants exposed to PCB
	Pros of Epidemiological Studies
	Pros of Animal Studies

	· Looks at similar humans to see if they’ve developed similar things

· Use HUMANS

· But can’t control for other factors (age, other chemicals, medicine, health)
	· In controlled lab

· Done on mammals 

· But closest mammals usually can’t use (breeding, moral issues)

· Mice used frequently, but can only test a small number (not exact)

· Even if perfect study, mice still aren’t humans


k. Herskovits v. Group Health Cooperative
a. Facts: P sues for failure to timely discover lung cancer.  Could prove that changes of surviving five years had decreased by 14%, but could not prove that with timely diagnosis would have lived normal life span.  Is it a cause in fact?

b. Holding: Is a cause in fact if decreases chances of survival, even if only by a small amount, but D only liable for that decrease in chance, not entire harm.  Can recover for the chance of a loss. 
	Proximate Cause


RULE:
**D TRY TO BREAK UP CAUSES—ARGUE THAT PROXIMATE CAUSE FOR SOME BUT NOT ALL CAUSES (Brower v. New York Central & HRR)
1. Proximate cause is one which society determines is a cause which should have liability attached to it.  Limited to:
a. Consequences foreseeable to D at time of act

i.  Usually, D not liable if consequences are very unforeseen 
ii. Foreseeable: naturally flowing from event
i. Too much like strict liability
ii. Causes D to be an insurer
iii. Economic implications
iv. If did not foreseen, perhaps did not take precaution for it
v. Could not take precautions for it; coincidence
iii. Might not be foreseeable because of an INTERVENING CAUSE (natural/human) ALWAYS ARGUE AS A D THAT AN INTERVENING CAUSE BROKE THE CAUSAL CHAIN
A. If D should have foreseen the possibility of the intervening cause liable (Rest. 448)
a. Even if this cause is criminal, as long as foreseeable (Rest. 448, 449)
b. Divided on whether P’s suicide is foreseeable
i. No, Scheffer v. RR, Johnson v. United States
ii. Yes, Fuller v. Preis
B. OR if D should have foreseen the type of harm suffered by P, even if intervening cause not foreseeable then liable

C. OR if was negligent for type of risk that happened

D. NO LIABILITY if

a. Intervening cause not foreseen

i. If foreseen cause in an unforeseen manner, then liable (ie-rat drenched in gasoline causes fir with small heater with open flame)
b. Type of harm suffered by D not foreseen

i. Seriousness of injury does not need to be foreseen, just the injury itself (i.e. if P has a special condition which means skull less thick, take him as you find him).  
E. TRY TO BREAK UP HARMS, ARGUE SOME NOT FORESEEABLE
b. To persons within that foreseeable zone of danger

i. Palsgraf: Negligence towards one dropped package not someone else on other side of train station (Palsgraf)
ii. Restatement 281-if harms persons could not have anticipated, not liable. 
iii. Marshall v. Nugent: Foreseeable zone of danger after crash and P telling cars to drive around
c. Factors: 

i. Logic

ii. Common Sense

iii. Justice

iv. Policy

v. Precedent

A. Sources of Authority
a. Ryan v. New York Central RR
i. Facts: RR engine causes woodshed to catch on fire, and the fire spread from one house to another, burning several homes.  P home was burned.  D says no proximate cause, cannot control wind and materials of other structures in such a way that would allow D to foresee the damages.  The party doesn’t have control over these things.  

ii. Holding: No proximate cause.  People sometime have fires and they can insure their goods, but can’t insure their neighbors homes.  Was not a foreseeable event, and therefore, D doesn’t see need to take precautions.  PUBLIC POLICY/REASONABLENESS

b. City of Lincoln
i. Facts: Albatross was damaged in a wreck caused by the negligence of another ship.  It lots it compass, log, log glass, and was unable to bring ship to port.  

ii. Holding: Proximate Cause, was a ordinary and natural result of the breach.  Could foresee those losses. 

c. Berry v. Sugar Notch Borough
i. Facts: P was driving RR car on street (was speeding) when there was a violent wind storm and then as he passed under tree, it blew down crushing his car and hurting him. 

ii. Holding: His speed was not proximate cause, just chance that was there when tree fell.  Not foreseen that tree would fall, therefore, no liability.  Speeding did not increase hazard of being struck, no contributory negligence. 
d. Georgia RR v. Price
i. Facts: RR negligently missed stop, and had to put P in a hotel.  In hotel, mosquito net caught fire and she burnt herself.  

ii. Holding: RR is a cause in fact, but not a proximate cause. Not really foreseeable, and they could not take any precautions to stop it, just a coincidence. 
e. Hines v. Garrett
i. Facts: N dropped off one mile passed his stop.  P has to walk home in dangerous part of town.  P was rape and sued. 

ii. Holding: Even though third party intervened, you could foresee this and you increased the risk and are liable. 
f.  Dillon v. Twin State Gas & Electric Co
i. Facts: Young boy trespassed on structure of bridge and fell and then grabbed on to high voltage wire as he fell which electrocuted him and threw him back killing him. 

ii. Holding: Although not liable for him trespassing, liable for the wires.  Don’t know if he could have survived by holding on if not electric.  

g. Pittsburg Reduction Co. v. Horton
i. Facts: Boy picked up explosives from yard and brought them home.  Mom saw them and picked them up, knowing that he had them.  She had brought them home from company.  One exploded and blew off his hand.

ii. Holding: Mom is proximate cause of harm, not company.  She knew they were explosives.  Her acts are intervening cause.  They cannot foresee that parent would take mine cap home.   

h. Bower v. New York Central & HRR
i. Facts: RR crashes into wagon.  At crash sit, goods of wagon stolen.  D caused bottles of cider to break, but thieves stole blankets and goods from wagon. D argues that that shouldn’t be liable for theft. 

ii. Holding: Responsible for theft; was foreseen that third party would steal.  In fact, RR had a security guard they had hired for their own RR.  
i. Watson v. Kentucky & Indiana Bridge & RR
i. Facts: Tank car with gasoline derailed because of D’s negligence.  Ex employee maliciously came by and through match on it to cause fire.  Wanted to somehow create harm to company.

ii. Holding: intervening cause not foreseen, therefore, no proximate cause.  Not bound to anticipate criminal acts of another.
j. Palsgraf v. Long Island RR
i. Facts: P was waiting for train and two men were trying to catch moving train.  One makes it and one is about to fall.  The guards help him and because of this his package falls.  Fireworks explode and cause debris to hit P.  P sues.

ii. Holding: No proximate causation.  Not foreseeable that she would be harmed. If so, would make society under strict liability.  

iii. Dissent: Argues that if act unreasonably, should be liable for all consequences.  Wrong to the public at large, should get compensation.  Owe everyone in the world a duty.  

k. Marshall v. Nugent
i. Facts: D negligently caused car crash between P and D.  P went to warn other cars road blocked and was hit.
ii. Holding: D negligent, proximate cause.  Other driver not a superseding cause, could still foresee that harm. 

	Affirmative Duties


RULE:
DUTY TO SAVE

1. There is no duty of one party to save the life of another. 

A. Uphold one’s freedom to contract over a duty to save

i. Why?
1. Constitutional issues with forcing contract-slavery
2. practical problems, where do you draw the line
3. Discourages interaction, always have to save someone
4. How do you assign liability with many bystanders?
B. BUT, there is a duty to assist when the party has created the dangerous situation (even if dangerous situation not caused by your negligence). (Montgomery v. National Convoy; Restatement 322)
i. Must take precautions reasonably calculated to prevent injury. 
1. Reasonably calculated-use Hand Formula
C. BUT, if you harmed someone, you have a duty to prevent further harm. (Summers v. Dominguez)

GRATIUTIOUS UNDERTAKING

1. If you undertake to help someone, you now have a duty to act towards them as a reasonable person would.  YOU HELPING CREATES A DUTY OF ORDINARY CARE. (Zelenko v. Gimbel Bros.; Restatement 324)
a. By acting, you are taking away another’s chance to help, so must do so reasonably.  
i. In evaluating if breached this duty use: learned hand, custom, statute. 
2. GOOD SAMARITAN EXCEPTION: If you help another and don’t have to, not liable for negligence, only liable for GROSS NEGLIGENCE.

i. Public policy reason: want to encourage people to help and not be afraid of lawsuit. 
3. Cannot interfere with a third party giving help to someone in need. (Solodano v. Daniels; Rest. 327)

4. However, if government helps cannot be held liable for inadequate social services (K.H. v. Morgan).

5. Custom can create a duty or could create reliance on that help, which you must do with reasonable care. (Erie RR v. Stewart)
6. If you undertake duty, subject to liability if you: (Rest. 323)

a. Don’t use reasonable care and it increases risk of harm

b. Harm suffered because other relies upon undertaking

7. If you undertake a duty, the duty goes to the person you undertake the duty for and the person who RELY on the duty.

a. May have duty to more than one person because of act. 
DUTY OF LANDOWNER 

1. A Landowner has a duty of reasonable care to anyone of his/her land (Rowland v. Christian)
a. Of course, whether that person is a licence, invitee, or trespasser will affect the way the calculus of risk analysis goes and will ultimately end up for less care for a trespasser.  Remember B < PL from Defendant’s point of view.  
i. Trespasser-if don’t know they are there, how can you take precautions for them (unless lots trespassing on your land)
ii. Invitee-might already know harms of house and assume they will take precautions
iii. Licencee-higher duty because shopper not familiar with place and less chance to control situation
DANGEROUS SITUATION

1. If you create a dangerous situation, you have a duty to prevent harm because you caused an increase in the probability of harm. (Rest. 323)

SPECIAL RELATIONSHIPS

Remember though that the act needed to be FORESEEABLE (proximate cause)
Is there a contractual relationship here that might cause a special duty to arise?
1. No duty to control conduct of a third person from causing harm to another UNLESS: (Rest. 315)

a. Special relationship exists imposing duty to control third person’s conduct

b. OR a special relationship exists which gives other party right to protection

2. A contract can create a duty for you to act in a certain way.  

a. A landlord has a duty to take reasonable care to see that residents are safe.
i. If criminal acts are foreseeable and he/she has control over common area
ii. Must take effective precautions within power to reasonably decrease risk of criminal acts
iii. In some instances, this can extend to condo boards (Frances T. v. Village Green Owners Association-found condo owners defacto landlords)
b. A landlord has a duty to make sure that apartments are habitable.

3. Colleges and Universities have a duty to protect students against foreseeable crime (Peterson v. San Francisco Community College)

4. Common carriers have a duty of utmost care.

5. If you have a special relationship with someone who is dangerous, have duty of care to all of those who are foreseably endangered by his/her conduct.  (Tarasoff v. Regents of University of California; Restatement 319) (duty to warn, duty to detain).  1) FORESEE DANGER TO OTHER 2) HAVE SPECIAL RELATIONSHIP WITH PERSON WHO WILL HARM
a. Duty only goes to person with special relationship, not everyone. 

b. Only duty if reasonable person in your profession would think harm foreseeable.

i. With psychologicist, could argue that reasonable psychologist would not think he was serious. 
c. Only duty to warn those who could foreseably be hurt, not everyone (Thompson v. County of Alameda)
i. Only duty to warn, not to stop act.

d. No duty for private rehab center (Beauchene v. Syanon Foundation) when accepted state prisoners as a condition of their parole. 
e. In TX, feel privacy of patient outweighs probability of danger.  
6. ATTORNEY/CLIENT: If a specific party is in imminent danger, it is allowed (or duty depends where you are) to breach privilege and warn.  
a. Possibly true with hazardous waste too
SOVEREIGN IMMUNITY

1. Usually, when the government takes on a duty it does create a duty.
a. Why? Depletes government budget
2. In certain scenarios, the government has waived this immunity. 

a. Can sue for Federal Torts, but not for anything that is DISCRETIONARY. 

i. This would chill government making policy decisions
ii. Ex: school district chose to spend money on books rather than have brakes inspected every month.
b. Can only sue for ABUSE OF DISCRETION. 

c. May sue for anything that violates a constitutional right (42 U.S.C. 1983)

i. Must show that injury caused by unconstitutional policy or custom.  Negligence alone is not enough. 

ii. No respondeant superior for government allowed under 1983.  

iii. Individuals acting on state behalf:

1. acts unconstitutional

a. Discrimination/Equal Protection:

i. Single out person belonging to group

ii. Prosecute initially because of discrimination

iii. Discrimination has an effect on the group

2. must know/should have known violating a right
A. Sources of Authority: Duty to Save
a. Buch v. Amory Manufacturing Co.
i. Facts: P was eight years old and trespassed into mill.  Told to leave but did not understand English.  Hand was crushed in machine. Sued.

ii. Holding: No legal duty to child, was stranger and trespasser.  Instead, he is liable to factory for harms caused by injury in machine. 

b. Hurley v. Eddingfield
i. Facts: P calls D.  D is Dr. and there is no other Dr. available.  D refuses services for no good reason and P dies.  His estate sues. 

ii. Holding: Dr does not have to accept.  There is no duty to save someone.  Can’t force someone to enter a contract to work (slavery, constitutional issues).  Law puts freedom to contract above duty to save another.
c. Yania v. Bignan
i. Facts: D taunted P to jump in water and he did and he did not save him and he died. 

ii. Holding: Taunting not negligence, no duty to save, no liability. 

d. Louisville & Nashville RR v. Scruggs
i. Facts: Train blocked fire engine and Ps house on fire.  Said that they would not move until boss said ok.  Ps house burned down and sued.

ii. Holding: No liability, no duty to save another’s property. 
e. Vermont Good Samaritan Statute (rare, break from common law)
i. If danger to you, don’t have to save

ii. Give reasonable assistance

iii. If being done by someone else, you don’t have to do 
f. Montgomery v. National Convoy
i. Facts: Truck stalled (D not negligent).  He blocked the road, but did not warn at the top of the hill that he had blocked the road and going down hill would cause wreck.  D goes down hill and there is a wreck, sues.
ii. Holding: D not negligent for truck stalling, but created condition that was dangerous and had duty to reasonably protect the victim.

g. Summers v. Dominguez
i. Facts: P was drunk and negligently walking beside highway.  D then hit P.  Got out of truck, called out and didn’t hear anything, and then got back into truck and drove off. P sued.

ii. Holding: Hurt by your action (even if not negligent), you have a duty to help. 

B. Sources of Authority: Gratuitous Undertaking
a. Zelenko v. Gimbel Bros.
i. Facts: P collapsed and D takes her and didn’t call ambulance.  Just put her in back room and she died. 

ii. Holding: No duty to help, but once you have, you should reasonably help.  Liable. 

b. Solodano v. Daniels
i. Facts: Someoone about to shoot, goes next door to ask for phone to call police.  Bar owner doesn’t let him use phone and he sues. 
ii. Holding: Liable, cannot interfere with a third party giving help (Rest. 327)

c. K.H. v. Morgan
i. Facts: Child was in state care and had abusive foster parent.  State thought parent might be abusive, but didn’t do anything.  Sued.
ii. Holding: No right to aid from government, government can’t be held liable. 

d. Coggs v. Bernard
i. Facts: D helps P by moving casks of brandy but then loses part of brandy.

ii. Holding: Liable, once start helping assume will use ordinary care.  Consideration for agreement is D will take reasonable care.  Get good will from helping, and you stop someone else from helping.  

e. Erie RR v. Stewart
i. Facts: RR crossing and guard is not there, but usually is.  RR doesn’t have to have guard but chooses to.  P gets hit by train because doesn’t look expecting guard to stop him if something comes. 

ii. Holding: Liable, no duty to have guard, but once there, relied on and must use reasonable care.  

C. Sources of Authority: Land Owners
a. Robert Addie & Sons v. Dumbreck
i. Facts: Land and hand wheel on machine.  Four year old got on wheel and died. 

ii. Holding: Determine boy is a trespasser, continually had tried to get kids off land.  Asked them to leave, had signs up.  Therefore, only had a duty to not act wanton or willfully towards D.  Did not do, no liability.

b. Rowland v. Christian
i. Facts: Invited to D’s home and the porcelain fixture on sink breaks.  D did not warn P about the faucet even though he knew it was broken. P sues.

ii. Holding: Liable, did not use reasonable care in relation to friend.  Should have warned her, cheap precaution, could foresee that accident would happen. 

D. Sources of Authority: Dangerous Situation
a. Marsalis v. LaSalle
i. Facts: D says he will watch cat to make sure he doesn’t leave.  Cat gets out and scratches P and she had to have a rabies shot which in turn makes her sick. 

ii. Holding: Liable, if you create a dangerous situation, you owe a duty because you increased the harm. 

E. Sources of Authority: Special Relationships
a. Kline v. 1500 Mass Ave Apt. Corp.
i. Facts: Landlord did not keep watchman at doors anymore and people routinely breaking into apartment.  P held up in hallway, sues landlord.

ii. Holding: Liable.  Landlord has a duty to protect tenants from foreseeable criminal acts committed by third party.  Tenants don’t have control over those areas of common use, only landlord does. Public policy reasoning that certain minimums must be provided by landlord. 

b. Peterson v. San Francisco Community College District
i. Facts: Criminal assault took place in broad daylight on campus.

ii. Holding: Sent to jury—duty to cut hedges? Duty to warn about dangers?  
c. Tarasoff v. Regents of University of California
i. Facts: Murderer was being seen by university psychologist and he confessed he would kill girl.  Psychologist wanted to warn girl, university said no.   He then killed her. Sued.

ii. Holding: Was foreseeable and had a duty to warn the victim and confine the killer.  Owe a duty of care to all those foreseeably injured by his conduct. 

F. Sources of Authority: Sovereign Immunity

a. Stemler v. Florence
i. Facts: boyfriend abusive drunk and chases girlfriend.  The cops arrest woman said to be lesbian.  Never test man for DUI even though obviously drunk.  Put woman back in drunk, abusive boyfriend’s car.  Crashes and she dies.  
ii. Holding: Once cops took a hold of her they had a duty not to endanger her safety.  
	Ultrahazardous Activity


Use Strict Liability when there is no negligence, and no res ipsa because not in D’s exclusive control
RULE:

1.   When the two parties do not take reciprocal risks, the court can determine there should be strict liability.  
A. In society, most of us take reciprocal risks that benefit all.  Risk driving on highway, but all do it because societal benefit.  CARS: All benefit, all bear costs
B. Blasting, only one who profits benefits and others who don’t benefit pay costs.  Therefore, no incentive to take care.   BLAST: One benefits, others pay costs
i. If can’t do this without precautions in a cost effective way, then the harm outweighs the economic benefit of product/act.  
2. Restatement 519-Abnormally Dangerous Activity Liability
A. Strict liability if abnormally dangerous activity, even if take due care and not negligent

B. This strict liability is limited to the kind of harm which makes activity abnormally dangerous

i. Example, truck with explosives not strictly liable if run over P 
3. Restatement 520-Definition Abnormally Dangerous (judge decides this, not jury)
A. Factors to consider:

i. Existence of high degree of risk

ii. Likelihood that harms will be great

1. gets rid of in third restatement, too subjective
iii. Inability to eliminate risks by using reasonable care

iv. Activity not a matter of common usage

1. no reciprocal risks between parties
v. Inappropriateness of activity in place where is it happening

vi. Value to community outweighed by dangerous attributes 

1. Got rid of this in third restatement, too subjective for judge to decide
4. Third Restatement 20 REVISED ABNORMALLY DANGEROUS  
USE ME ON EXAM( 
A. Foreseeable and highly significant risk of physical harm even with reasonable care

B. Not a matter of common usage

C. **Flatt, also look at if they are profiting.  
5. Flatt’s Abnormally Dangerous Factors: 

A. Foreseeable and highly significant risk of physical harm even with reasonable care (3rd Rest)

B. Not a matter of common usage (3rd Rest)

i. Common usage-something everyone benefits from
C. Profit

D. Reciprocal Risks

E. Economic Theory

F. Unnatural Use of Land (Rylands v. Fletcher)
A. Sources of Authority
a. Rylands v. Fletcher
i. Facts: Water reservoir burst flooding coal mine and destroying it. 
ii. Holding: unnatural use of land, strictly liable for harms. 
b. Sparo v. Perini Corp.
i. Facts: P1 has garage and P2 had a car in that garage.  Dynamit was used for building a tunnel and damaged the garage and car.  Sued.
ii. Holding: Didn’t prove N, but said that it is strict liability.  Forces them to be careful and take precautions or find safer way to do.  If too expensive to take precautions, should not be doing activity.  Cost should not fall on the victim.  Here, no reciprocal risks.  Only they benefit and then people pay costs who do not benefit. 
c. Indiana Harbor Belt RR v. American Cyanamid Co.
i. Facts: D, chemical company, leases RR cars to carry hazardous material.  P is the RR that carries these.  The hazardous material leaks, forcing an evacuation.  EPA says must decontaminate areas which cost 900k, tries to sue D for that. 
ii. Holding: No strict liability, reasonable care could have prevented this accident.  Further, Chicago has lots of RR, can’t just reroute these.  
	Product Liability


RULE:  MANUFACTURER’S DEFECT

1. A manufacturer is strictly liable for a defect in their product if it was used as intended and harmed someone because abnormally dangerous. 

a. Was someone/ other property injured by product?

i. Can’t just be harm to product itself (Casa Clara Condo Assn v. Charley Toppino; Restatement 3) Then it would just make companies insurers of their product.
ii. Bystander can sue too, even if not one who bought product
b. Was the product used as intended and advertised?

i. If there is a warning, assumed that you read it
ii. Including warning and directions in this analysis
c. If so, it is abnormally dangerous if used reasonably by one who acted reasonably?

d. Do the risks of the product outweigh the benefits?

i. Often find benefits outweigh risks with drugs, also with tobacco and alcohol
e. IF YES TO ALL THREE THEN YOU ARE STRICTLY LIABLE

f. Contributory negligence is not a defense if merely arguing that P should have discovered defect 

i. BUT if know about defect and continue to use, can’t sue

RULE:  DESIGN DEFECT

1. Something is defective in design when foreseeable risk of harm posed by product could have been reduced or avoided by adopting reasonable alternate design. (Restatement 2)

2. Defective because of inadequate instructions/warnings if foreseeable risk of harms posed by product could have been reduced by reasonable instructions or warnings. (Restatement 2)

3. DESIGN DEFECT IF:

a. P used product in intended/foreseeable manner

b. Design defect caused harm

i. Designer must take into account all reasonable anticipated consumers (even children if that’s true)

ii. Duty to make safe goes to REASONABLE ANTICIPATED USER
c. P must allege there was a safer, reasonable way to make product that would make prevention of harm better

i. Use Hand analysis to see if reasonable, D must prove not cost-effective
d. Consumer Expectation Test: Failed to perform as safely as an ordinary consumer would expect when used in an intended/foreseeable manner

1. Here, what society expects might not be cost effective, but still could be liable.  Society has an expectation of safety.  If they can’t make it safe, then they shouldn’t sell it. 
2. WARNING COULD CHANGE CONSUMERS EXPECTATIONS THOUGH—TAKE INTO ACCOUNT, BUT MUST BE EFFECTIVE
e. GREAT DEFENSES:

i. Effective warning-decreases consumer expectations

1. Must warn all reasonable foreseeable users
2. Must take into account all reasonably foreseeable consumers, even children (Halliday v. Sturn, Ruger & Co)
ii. Bargained for less safety-knew less safe, paid less for less safety.  Consumer has autonomy to choose and do this. 
A. Sources of Authority: Manufacturer’s Defect
a. Escola v. Coca Cola
i. Facts: Waitress reaches for coke bottle and it explodes in her hand.

ii. Holding: No res ipsa because D not in control of bottle. Dissent (Traynor) argues that it should be strict liability.  Why?

1. Market has changed, no longer mom and pop stores.  P had a decreased chance to protect him/herself

2. P can’t get information about the manufacturing process

3. Discourages marketing of defective products

4. Incentive to increase safety of products

5. Manufacturer in best position to internalize costs

6. Manufacturer has encouraged the public to trust them (Pseudo contractual issues).

b. Casa Clara Condominum Assn v. Charley Toppino
i. Facts: Sold concrete to P with hard salt, caused house foundation to be unsteady.  Sues under strict liability.

ii. Holding: Defect is to product itself, not to someone else, or something else.  Contract warranty case, not a tort case.   

c. Speller v. Sears, Roebuck & Co
i. Facts: Kitchen caught on fire.  No direct evidence not caused by stove, but patterns of fire make it seem like came from fridge. 

ii. Holding: Could go to jury to see if they would rule that fridge had caused fire and so they were strictly liable. 

B. Sources of Authority: Design Defect

a. VW of America, Inc. v. Young
i. Facts: P was hit by another driver.  The crash caused the seatbelt to dislodge causing more harm and P dies.  Estate sues.  D argues that a crash is not a reasonable use of product
ii. Holding: Even though crash not reasonable use, you know that crashes will happen and we want you to try to make it perfect because it is better for society and you’re in the best position to do that. 
b. Barker v. Lull Engineering Co
i. Facts: Sues because there is a forklife he was driving that had no seatbelt or roll bar or locking device.  He had to jump out and it rolled over and he was hit by timber.  D argues that the suggested changes make it less safe, not more safe. 
ii. Holding: Consumer would expect to be reasonably safe, liable. 
c.  Linegar v. Armour of America
i. Facts: Cop wearing life protection, but shot under arm pit where the vest was not. 
ii. Holding: Consumer expectation was not that it would protect there because it did not cover there.  Can choose to buy something less safe, but that changes the consumer expectation.  
d.  Halliday v. Sturn, Ruger & Co.
i. Facts: Child shot while playing with fathers gun. 
ii. Holding; Warnings must be for reasonably anticipated consume, if that is children, must take that into account. 
	Damages


RULE:
1. Damages in tort are to provide compensation for harm.  They aim to put P in the same position as if the tort had never happened. THE DAMAGES ARE NOT ABOUT PUNISHMENT.

a. But, do want to deter.  Want D to spend a cost-effective amount on precautions.  
2. Punitive Damages-are given to punish, only given when D has done an egregious wrong. 

3. Compensatory Damages:

a. Pecuniary-Economic Damages
A. Measurable by dollars: loss of income, medical expenses
B. In determining economic damages, courts weigh several factors: 
1. Present/Future Medical Expenses
2. Future salary
a. Rate of pay
b. Hours able to work
c. Increases because of inflation
d. Increases because of promotion
3. Future amount of Work
a. Life expectancy
b. Current Health
4. Discount Rate-if get a payout today, it is discounted back to today’s rate.  Do this because can invest it and get interest to be amount of future.  Today’s dollar is worth more than future dollar (inflation).  If take money today, will be a discount rate. 
a. To avoid this calculation problem, some courts have enforced structured settlements.  Not discount rate or inflation, life expectancy calculations.  
b. Also, court can choose to reevaluate payments each year, but problems with that:
i. Company might go bankrupt
ii. Administration by court is expensive
iii. Increases the court’s workload
iv. NOT MANY OF THESE BECAUSE INCREASE WORKLOAD
5. P has to try to mitigate these damages and those earnings must be subtracted from award  (not able to work and mitigate in O’Shea)
6. Most tort awards not taxed.
a. Don’t know tax percentage of future, too difficult to calculate.
b. Non-Pecuniary-Non-Economic Damages
A. You must be cognitively aware to get pain and suffering and/or loss of enjoyment of life.  (McDougald v. Garber)
B. Must take into consideration life expectancy when determining this. (Duncan v. Kansas City Southern RR)
C. Court can reduce these if jury abused their discretion. 
D. Elements of Pain/Suffering: 
1. Worry
2. Anguish
3. Grief
E. There is only one award for pain/suffering and loss of enjoyment of life.  (same thing, jury less likely to give damages that punish)
F. Some courts do not allow per diem arguments about harm
1. Separating out cost of harm-cost of minute, hour, day of pain.  Tends to lead to large damages.  
2. Tension: Compensation v. Punishing, trying to make sure damages not overestimated. 
A. Sources of Authority
a. McDougal v. Garber
i. Facts: P in coma because of a C-Section that went wrong. Question about non-pecuniary damages.  Issue 1: Can you get money for pain and suffering and loss of enjoyment of life when you are not conscious. 

ii. Holding: Must be cognitively aware to get pain and suffering and loss of enjoyment of life.  About compensation, if not aware, nothing to compensate for.  Also, one award for pain/suffering and loss of enjoyment of life.  Afraid will cause juries to give too much money.  Try to not make damages punishment.  
b. O’Shea v. Riverway Towing Co.
i. Facts: P got off boat and fell.  Her fall was caused by D’s negligence and she was working as a cook.  Now can’t work.  

ii. Holding: Inflation should be taken into account in calculating future lost wages. 
c. Duncan v. Kansas City Southern Railway
i. Facts: Train hit church van and children were hurt.  Parents sue for them. D claims jury was prejudiced because daughter paraded in front of jury.  Claims that non-pecuniary damages for 8million too high.  Claims non-pecuniary damages too high 17 million, based on wrong life expectancy. 

ii. Holding: In determining if excessive, looked at similar cases and said top was 6 million dollars.  Court finds that life expectancy of girl with her medical problems is 57, not 81 and that should be taken into account.  

	Strict Liability: Conversion


RULE:

1. To establish a conversion, plaintiff must establish an interference with his/her ownership or right of possession. 

a. If don’t have title to property, nor possession, can’t be conversion.  
2. This interference must be so substantial that D should be required to pay for the property’s full value.
3. Only need intent to take possession of property.

a. Do not need intent to destroy. 
b. If you think it doesn’t belong to anyone or is yours, that is not a defense. 
4. Factors to determine whether act is conversion (or just trespass to chattels):

a. Duration of D’s dominion over property

b. D’s good or bad faith

c. Harm done to property

d. Inconvenience caused to P

e. Public Policy: Can deny for public policy reasons (Moore v. University of California)
5. Different methods of conversion: 

a. Acquiring possession (even buying good if you don’t know stolen)

b. Transfer it to third person

c. Refusing to return to owner

d. Destroys/fundamentally alters good

6. A conversion results in a forced sale: D has to pay for full value of goods (not just amount of damage) but D can keep good.  

A. Sources of Authority
a. Poggi v. Scott
i. Facts: D bought a building where subleasee had stored wine barrels.  D thought they were junk and sold them. P sued for conversion. 

ii. Holding: Strict liability for unlawful conversion.  Don’t need wrongful intent, still liable.  

b. Moore v. Regents of the University of California
i. Facts: P had a surgery and Dr. took spleen cells and sold them for lots of money.  Sues for conversion.  Says was not informed about doctor’s economic interest in cells and not asked to use cells in medical research.    

ii. Holding: 

1. Must disclose personal issues unrelated to patients health (research, economic) that may affect his/her medical judgment. 

2. No conversion, didn’t have ownership interest in cells anymore.  Policy reasons for this, use those for the greater good of society.  Not necessary to protect patient’s rights.  Would hinder research if always had ownership over cells, organs, etc after removal. 
3. Liability only based on disclosure obligations, protects patients right while not hindering research. 

	Strict Liability: Animals


RULE:

1. If have a wild animal, are strictly liable for injuries it causes.

A. Injury must be caused by DANGEROUS PROPENSITY which is typical of the species.  
2. Owners of domestic animals may be held liable for harm caused by their pet if:

A. Owner knows/has reason to know animal has abnormally dangerous propensities—then STRICTLY LIABLE. 
B. P must establish that P knew about such propensities.
C. If doesn’t know about propensities, evaluate with negligence analysis 

i. Must show reasonable person should have foreseen injury and took steps to prevent it. 
A. Sources of Authority
a. Gehrts v. Batteen
i. Facts: 14 year old girl asks to pet defendant’s dog. Dog then bites her. 
ii. Holding: D did not know dog had abnormally dangerous propensities.  Could not foresee would be attracted to smell of dog on P’s shirt.  Further, not negligent because dog was in harness. 
