	INCITEMENT
	Test: Brandenburg:
The constitutional guarantees of free speech and free press do not permit a state to forbid or proscribe advocacy of the use of force or of law violation except where such advocacy 

(i) Is directed to inciting or producing imminent lawless action and 

(ii) Is likely to incite or produce such action.”

To determine likelihood, consider Holmes’ circumstance factors from Schenk case:

1. Historical context (e.g. is it wartime?)

2. Seriousness of evil

3. Specific intent of speaker

4. Specificity of government’s definition of the evil

5. Speaker’s specificity (“Resist the establishment” or “Burn down the Dean’s house”?)

6. Connectedness of audience to what the speaker urges (e.g. telling seniors to disobey a skateboarding ban)

7. Obedience-proneness of the audience; will they follow speaker’s urgings?

8. Actual reaction of the audience; did they do what was urged?
Good cases:

Hess v Indiana: “We’ll take the fucking street later” – acquitted b/c of lack of imminence.

Watts v United States: “First person in my sights will be LBJ” – geographically too far.

Policy: Brandenburg test can’t carry too much baggage, only really intended for incitement to riot situations. You can advocate all the violence you want provided it’s not imminent.

	OFFENSIVE SPEECH


	Test: There isn’t one, Supreme Court has never labeled a category of speech as prima-facie offensive.

Good cases:
Cohen: “Fuck the draft”

Policy: Sometimes language communicates emotions as well as literal meaning of the words. There are different types of offensiveness: substantive content, word form choice, and method of communication. 

	FIGHTING WORDS

HOSTILE AUDIENCES


	Test: 3 prongs…

(1) Specific intent for the words to be received negatively

(2) Individually targeted epithet, not something yelled at a group.

(3) Has to be a direct tendency to cause violence (i.e. the epithet will generate anger)

Factors in tendency to cause violence:

(a) Physical proximity of speaker/listener: toe to toe or on the phone?

(b) Relative strengths of the speaker/listener

(c) Status, e.g. cops who are trained to restrain themselves

Hostile audiences: Primary policy concern is should the gov’t throw its protective weight behind the speaker or the listener? If you’re pulled off the podium for riling a hostile audience, doesn’t that create a “heckler’s veto?”

	LIBEL


	Preliminary task: Identify whether the speaker is public/private, and if the matter is public/private.

Public Official, Public Information Test:
NYT v Sullivan: It must be shown by clear and convincing proof that the libeler acted with actual malice. AM = actual knowledge or reckless disregard of the falsity of the information.

Note: truth is always a defense to libel, no lie = no libel.

Private Person, Public Information Test:
Gertz: Individual states can set the standard for proof but they can’t make it strict liability. Actual malice must be shown to recover punitive damages.
Private Person, Private Matter Test:

Dun & Bradstreet: state can set the standard, and the plaintiff doesn’t even have to show negligence on the libeler’s part if the state doesn’t require it.

Policy: Should media/non-media defendants be treated differently? Court has answered this question yet; newspapers may be different to you and I b/c they can print retractions and have resources to check their facts beforehand.

	IIED


	Hustler v Falwell: comes down to whether the parody would be believed by a reasonable person to have been intended as a statement of fact.

Falwell’s argument that this cartoon was particularly outrageous was rejected by Rehnquist b/c “outrageous” is too vague.

	HATE SPEECH


	Rule: Per Scalia’s opinion for the court in RAV v City of St.Paul: the regulation of hate speech needs to be all or nothing: banning all hate speech is fine, but picking and choosing which hate speech to punish is not fine.

It is not okay to regulate hate speech based on content; under the statute in RAV, you could be convicted for cross burning on a black family’s lawn, but not on a gay man’s.

Scalia made 3 exceptions to his own rule (Buchanan didn’t like this):

(1) For obscenity the gov’t can regulate the most extreme examples.

(2) “Secondary effect” speech regulation is alright, i.e. speech that’s short of obscene but might incite criminal acts. (e.g. the book “How to be a hitman”)

(3) There is content selectivity, but there’s no chance ideas are being suppressed, e.g. only obscene films w/ blue eyed actresses.

If it’s just conduct…

Wisconsin v Mitchell: Sentencing enhancements for a racially motivated beating were okay because this was aimed at conduct, not speech, so it was okay to discriminate based on content.



	OBSCENITY

OBSCENITY (cont)


	History: Court was redruping for a long time to avoid having to define obscenity. Then came Stanley holding it was ok to possess obscene material in your home, then US v Reidel: you can be punished for disseminating obscenity.

Test: 
Miller v California: 
(1) The average person applying contemporary community standards would find the work taken as a whole appeals to the prurient interest.

Evidence of pandering may speak to appeal to the prurient interest. Prurient means appeals to the unwholesome side of sexual desire. Local standard.

(2) Whether the work depicts or describes in a patently offensive way, sexual conduct specifically defined by the applicable state law.

Local standard used for decide if it’s patently offensive. What’s okay in Berkeley might not fly in Washington DC.

(3) Whether the work, taken as a whole, lacks serious literary, artistic, political or scientific value.

Probably a national standard for whether it lacks artistic merit – more fair, avoids limiting to the most restrictive community in the nation.

Good cases:
Paris Theater I: States can block obscene material distribution even to consenting adults. 

Policy: It doesn’t matter how many people are clamoring for it, if something meets the Miller definition of obscenity, the gov’t can regulate it at will.

A concern is how local gov’ts should put their citizens on notice when the definition is hard even for lawyers to understand.



	CHILD PORN


	Test:
New York v Ferber: Defined as “work that visually depicts sexual conduct by children below a specified age.”

If the speech meets this definition, that’s it, gov’t can regulate it at will.

Good cases:
Osborne v Ohio: unlike Stanley holding for obscenity, can’t possess it in your home.

Ashcroft v Free Speech Coalition: Virtual child porn does not meet the Ferber definition b/c there are no real child victims.

Policy: Gov’t is seeking to strangle the market for this stuff. State’s interest in guarding children’s physical/mental well-being is compelling and the speech value is minimal if not de minimis.



	PORN AS THE SUBORD. OF WOMEN


	See the factors and discussion on page 12 of the outline – small coverage.

	SEXUALLY EXPLICIT (BUT NOT OBSCENE) SPEECH


	Good cases:
Erznoznik: nudity while indecent was not obscene; banning it on drive-in theaters as a distraction to drivers is impermissible content discrimination.

Schad v Mount Ephraim: banning all live entertainment to reach nude dancing was grossly overbroad.

American Mini: Carved out a special niche for sexually explicit content + secondary effects; held using a dispersal effect on adults theaters was okay to avoid concentrations of criminal activity.

Note: Secondary effects has never been extended beyond sexually explicit content. 

	MEDIA BANS OF INDECENT MATERIAL


	Good cases:

FCC v Pacifica: George Carlin’s filthy word monologue. The majority found that “privacy of youth” was a sufficiently compelling interest to allow content selective regulation. Also b/c the gov’t grants radio licenses they have more right to control content.

Sable Communications: gov’t can’t ban dial-a-porn b/c the listener has to take affirmative steps to hear the speech. No “virgin ears” at risk.

Consolidated Edison: Can’t stop utility company putting inserts into bills re: public policy issues. No compelling interest to restrict this speech, and if people don’t like it they can just toss the flyers.

	COMMERCIAL SPEECH


	Test:
Central Hudson: The speech must be:

(1) Lawful

(2) Not misleading

(3) The government interest asserted must be substantial

(4) Restriction must (i) directly advance the asserted interest and (ii) be no more extensive than necessary to serve that interest.

Note: The court has never given us a definition of commercial speech.

See top of outline page 16 for restrictions on lawyer advertising etc.



	FORUM AND CONTENT CHART


	TPF or DPF + Content Neutrality

(1) Reasonable TP&M restrictions are okay

(2) Perry test

a. Means “narrowly tailored” (means “not substantially broader than necessary”).

b. To serve a “significant” gov’t interest

c. Leave open ample alternative channels of communication
TPF or DPF + Content Selective

(1) Strict scrutiny

a. means “narrowly tailored” (in this quadrant, narrowly tailored means “least restrictive alternative”)

b. to serve a “compelling” interest

(2) What is “compelling” beyond youth and privacy?
NPF + Content Neutrality:

(1) Regulation okay if reasonable in McCulloch v Maryland sense (i.e. govt has a power source in the constitution)

(2) Govt wins by showing a rational end & a rational link between means & end.

It is hard for govt to lose in this quadrant.

NPF + Content Selective:

(1) Regulation will be examined “more carefully”

(2) Subject matter & speaker status discrimination: reasonableness test (similar to NPF + content neutrality)

(3) Viewpoint discrimination: probably strict scrutiny (similar to TPF and content-selective)

(4) Compatibility factor should loom large in this quadrant



	SYMBOLIC CONDUCT

TPF

TRADITIONAL PUBLIC FORUM ISSUES


	Overriding question: Is this the type of conduct regularly engaged in for non-speech purposes (e.g. do people commonly burn their old flags on the courthouse steps?)

Test:
Spence v Washington: An intent to convey a particularized message was present, and in the surrounding circumstances the likelihood was great that the message would be understood by those who viewed it.

Good cases:
US v O’Brien: draft card burning case: held that gov’ts content neutral laws must:

(1) Further an important or substantial government interest

(2) The government interest is unrelated to the suppression of free expression

(3) It involved an incidental restriction on alleged 1st amendment freedoms no greater than is essential to the furtherance of that interest.

Note: Gov’t can always argue “cumulative effect” – if everyone burned their draft card, the draft system would be in disarray.

Texas v Johnson: flag burning. The Texas statute under attack kicked us out of the O’Brien test above and into strict scrutiny for content regulation of speech.

Barnes v Glen Theater: can’t argue expressive conduct = free speech into the ether (here it was nude dancing), there needs to be some particularized message communicated.

Total medium ban cases:
Schneider v State: can’t flat ban handing out leaflets on the street, if you want to prevent litter then punish people who drop their trash, don’t ban all this protected speech.

Martin v Struthers: can’t ban door-to-door solicitation, ringing bells to hand people a leaflet. Less restrictive alternative = punish ignoring posted no solicitation notices.

Kovacs v Cooper: sound trucks totally banned. Reasonable TPM restriction b/c only trucks banned were those making “loud and raucous noise.”

City of Ladue: ban on posting most signs not allowed, lady can put “peace in the gulf” in her 2nd story apartment window.

Watchtower Bible: had to get a permit to go door-to-door, and even though everyone got one automatically, still held too burdensome/restrictive.

Newer Cases:
Cox v Louisiana: had to get a permit to have a parade in Baton Rouge – court said no way, this involves huge unfettered discretion.

Heffron: Krishna’s didn’t want to have to have a booth at the fairground. Fairground was a DPF open to general public. Gov’ts interest in crowd control was narrowly tailored.

Taxpayers for Vincent: local politician can’t put flyers on utility poles at will b/c no traditional right of access to poles, not a TPF.

Clark v Creative Non-Violence: restriction on sleeping in park (a TPF) does not violate free speech right of persons protesting plight of homeless. 

Rock Against Racism: Required use of house sound is classic content neutrality. Reasonable TPM restriction that was the least restrictive alternative.

Frisby v Schultz: flat ban on picketing single residence of abortion doctor okay b/c didn’t have effect of banning protests that covered >1 house. Residential streets are TPF also.

US v Grace: rare loss for gov’t in content neutral + TPF: ban on displaying flags on sidewalk outside US Sup Ct no good…had no bearing on orderly business of court.

Injunctions:
Madsen v Women’s Health: more bite to the review b/c chance of elevated risk of censorship/discrimination is higher than just a statute. Injunction prevents right to life persons blocking clinic entrances.

Hill v Colorado: Similar facts to Madsen but not an injunction so it was upheld. Odd because whether you went to jail depended on what you said when you approached within 8 feet of another without their consent. 



	NPF

NON

TRADITIONAL PUBLIC FORUM ISSUES

NPF (cont)


	Compatibility is a big issue here. Two types: (i) non speech use compatibility and (ii) previously allowed use compatibility.

The only way to get skewered by strict scrutiny in a NPF is to discriminate based on viewpoint: provided you stick to speaker status or content, gov’t only has to be reasonable.

Brown v Louisiana: silent monuments of protest in a segregated library – convictions overturned b/c the mode of protest was highly compatible with the forum.

Lehman: commercial advertising on busses okay, but not political. The bus is a NPF, the regulation is content selective, all gov’t had to do was show they’d acted reasonably.

USPS v Greenburgh: No putting flyers in USPS approved boxes; content neutral b/c doesn’t matter what flyers say, and boxes are a NPF, so regulation was okay.

Perry v Perry: only the certified teachers union could use the inter-school mails system. This is NPF, content selective and discrimination is speaker status, so standard is “reasonableness.” Use by the cub scouts explained away by court as being compatible with the forum.

US v Koninda: Sidewalk linking post office to parking lot is not a TPF (not all sidewalks are created equal), so banning solicitation table was ok. 

US v Library Association: libraries required to use filtering software to receive federal funds. Majority of six justices liked the argument that: (a) a library can’t be forced to stock every book written, so they can’t be forced to access every web site (b) if you want something unblocked, ask the librarian. Souter’s dissent said this is different, the access is there but you’re limiting it after the fact.

Widmar Transformation Principle:
If gov’t invites selected persons to a NPF then as to those invitees its going to become a DPF. As to this group, the court will treat the DPF as a TPF.

The gov’t doesn’t want this transformation of their NPF to a TPF b/c then people could talk about anything, so they invite based on subject matter: you can only come to the town meeting to discuss the new bridge…talk about anything else, you’re kicked out.



	FREE EXERCISE


	Three broad areas: when gov’t must, may and must not accommodate free exercise.

Torcasco: Of course you can’t force MD public officials to profess belief in God.

Church of the Lukumi: Punished animal sacrifice for religious motive alone (not sanitation, cruelty), which got strict scrutiny and a quick loss for gov’t.

WHEN GOV’T MAY CREATE EXEMPTIONS:
Sherbert: 7th day Adventist denied unemployment benefits for not taking Saturday workday jobs. Court said there’s no compelling interest in not creating an exemption for her.

US v Lee: Amish elder wanted exemption from paying Soc Sec taxes b/c Amish take care of their old. No dice – income tax will be the next argument if this stood.

Test:
“Big” Smith: Can Indians get an exemption from the criminal statute for peyote smoking?

(1) Law must regulate human conduct and impose a burden for non-compliance

(2) Law must be religiously neutral

(3) Law must be constitutionally valid on all other grounds than free exercise.

If the above are all true the gov’t MAY create an exemption but doesn’t have to.

Big Smith exceptions: Big Smith may exempt won’t apply when:

(a) Lukumi situation…the law isn’t religiously neutral.

(b) Free exercise asserted with other rights, e.g. privacy

(c) Condition case…to get the same rights as the rest of use, a person of a given religion has to do something that will oppose their beliefs.



	ESTABLISH-

MENT CLAUSE

CEREMONIES

ESTABLISH-

MENT CLAUSE

CEREMONIES (cont)


	CEREMONY CASES:
Buchanan’s Ceremony Case Weight Factors:
(1) Coercion vs. voluntarism

(2) Religious neutrality vs. propagation of belief

(3) Openly subjective view of teacher problem

         (a) Slanted selection of course material problem

         (b) Age of the group factor – i.e. mature adults vs. malleable minds of children

(4) Disruption of secular function factor (e.g. does it disrupt the teaching function to let kids out of school for an hour) – i.e. continuing religious use of secular facilities (considered from the point of view of frequency of use and numbers of people affected) vs. occasional secular accommodation to religious functions.

(5) Is the challenged exercise in fact a religious ceremony? This weight factor hovers over all of the religious ceremony cases.

(6) Financial support factors

(7) Government encouragement factor

Test:
Lemon: 

(1) The law must have a secular legislative purpose

(2) It must have a primary effect neither advancing nor inhibiting religion

(3) It must not foster excessive gov’t entanglement with religion.

Good cases:
McCollum: High school w/ mandatory attendance policy set aside 1 hour for study or to go to designated prayer room. Court struck it down: too much pressure to go pray.

Zorach: same facts as McCollum only kids went off campus during designated time to a church where attendance was taken. Upheld.

School Prayer Cases:
The K ( 12th grade versus post 12th grade line is important here.

Look at who is doing it and what they are doing: if they are not a state actor, there’s no problem. Also if it is not prayer (e.g. moment’s silence in the morning), no problem.

Santa Fe: Students had an election to decide (a) if there would be a prayer and (b) if so, who would offer it. Struck down by the court. Factors in why it was struck down are (1) it was a religious ceremony (2) occurred in a gov’t facility (3) it was public in nature hence unavoidable to non-participants (4) the school election was a gov’t approved mechanism clearly designed for deciding if the prayer would occur.

Post K(12:
Marsh v Chambers: chaplain paid by the state is allowed to offer a prayer because unlike the K(12 age range, the minds exposed here are less malleable and there is no mandatory attendance policy in effect that’s backed by law, unlike high school.

Teaching Evolution:
Epperson: Arkansas law banning teaching Darwinism overturned b/c purpose was to advance anti-evolutionist beliefs. Public schools can teach religion all they want (e.g. a comparative religion class), they just can’t advocate one belief above others.

Edwards: Louisiana wrote a law requiring that equal time be given to teaching evolution and creationism. You can teach neither or both, but you can’t pick just one. The problem with this is it fails part 1 of Lemon: there’s no secular purpose b/c creationism is a Christian theory, they didn’t require equal time to teaching Hinduism, etc.

Religious Displays – Xmas trees, etc.:
Lynch v Donnelly: Case illustrates what Buchanan called the “add a secular symbol test” – if you throw in enough Santa’s and elves with your nativity scene, you’ll probably be okay. Buchanan thinks O’Connor restated Lemon in this case and the court is more likely to use this newer version: (1) excessive entanglement + (2) gov’t endorsement or disapproval of religion. 



	ESTABLISH-

MENT CLAUSE

FUNDING 

ESTABLISH-

MENT CLAUSE

FUNDING (cont)
	FINANCIAL SUPPORTS CASES:
Buchanan’s Financial Support Case Weight Factors:
(1) Provision of normal protective and maintenance services versus provision of a particular cost-offsetting support.

(2) Service provided to all persons and entities in the community versus service limited to a particular segment of the community.

(3) Within the segment of the community benefited, substantially the same benefit provided to religious and secular classes versus service tailor-made for users of religious institutions.

(4) Religiously neutral service versus religiously biased service.

(5) Aid to parents or children versus direct aid to religious institution (a proximate cause weight factor).

(6) Age of the group factor.

Everson: School board adopted resolution reimbursing parents for kids’ bus money. Fire dept can’t be expected to stand by while a parochial school burns, so where’s the line? Court just applied Buchanan’s factors from above: it’s just a bus ride, not a mass. It’s aid available to all, not just religious kids. This is just providing normal services.

Mueller v Allen: Held that if the political process wants to subsidize religious education they can do so and it be constitutional. Minnesota tax code allowed deduction for text books, even if you went to a religious school, but not for religious books.

Test:
(1) Must be equal access to the aid – both religious and non-religious users

(2) Aid can’t be used for religious purposes (buying wine or bibles).

Zelman: School vouchers case (upheld use). Total independence of parent’s decision as to how to spend the voucher loomed large.

Locke v Davey: decision this year that while the state could fund a student’s scholarship for solely religious education, they don’t have to if they’re worried about establishment clause repercussions. Gov’t can do less than it may if it wishes.



	RELIGION BASED JOBS


	See outline page 32.

	OVER BREADTH AND VAGUENESS


	Short version is that these are relatively simple ways for the court to resolve a case without getting into the merits or applying too many tests.

Overbreadth: sweeps up too much protected speech

Vagueness: the law in question uses terms that are too vague to be upheld.
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