Professional Responsibility Prof. Duncan Fees Problem Set

“REPRESENTATION A” A well-known local psychiatrist has a contract claim for about $100,000 against a local firm.  The matter appears to be of average complexity.  She has brought her case to Lawyer.  I’ll take your case, Lawyer says.  My fee will be only 44 per cent of the amount recovered. Shocked, the psychiatrist says that she has never heard of even psychiatrists charging such high fees.  One-third is average, Lawyer tells her.  I am giving you a bargain.  I am only charging you one-third more than the going rate and I am at least twice as good as the average lawyer.

“REPRESENTATION B” Lawyer also has been asked to be counsel for the executor of the estate of Hiram Paulsen.  Paulsen died in a nursing home with few personal effects and an estate consisting of unimproved land worth $50,000 which he had owned in joint tenancy with his daughter, $150,000 in corporate securities held by his broker, and $50,000 in life insurance payable to his daughter.  The daughter was executor and sole beneficiary.  Lawyer took all proper steps to settle the estate, including payment of taxes.  He sent a bill for $15,000.  Lawyers in this town have charged 6 per cent as long as I can remember, he said.  If word got around I was shaving the price, think what that would do to my reputation.

“REPRESENTATION C” Lawyer also has agreed to represent a plaintiff in a personal injury suit for a discount contingent fee of one-third of the amount recovered.  The other side has offered, before Lawyer begins work, to pay his client $15,000.  Based on what he knows about the case, Lawyer believes the actual damages that a jury would award would be more like $60,000, but it would take him about 200 hours of work to recover that amount, and, of course, the client might possibly not recover anything at all.  Lawyer has concluded that it is best to recommend to the client that he accept the $15,000 immediately so that Lawyer can pocket a $5,000 fee with little effort and go on to the next case.

1. Do the Model Rules require that any of these fee arrangements be in writing?

· Representations A and C above most certainly do have to be in writing. MR 1.5(c) has mandatory wording and says that “…a contingent fee agreement shall be in a writing signed by the client…”

· MR 1.5(c) also specifies what information at a minimum must be included in that writing, such as handling of deduction of expenses. Once the show is over and the case is tried or settled the lawyer also has to provide the client with an accounting.

· Representation B is not a contingent matter, so MR 1.5(c) is not instructive. Instead MR 1.5(b) has mandatory wording and instructs that the lawyer shall communicate to the client, preferably in writing, before or within a reasonable time after commencing the representation, the basis or rate of the fee and expenses the client is responsible for. Here however lawyer hasn’t sent a bill until the duties in the representation have been completed, which doesn’t qualify as “within a reasonable time” in my mind. The statement about shaving the price is a curious one, and I’m not sure what to make of it, because $15,000 is exactly 6% of the transaction total of $250,000. Why the lawyer is implying he’s charging less than the 6% everyone else charges is beyond me, but if that is what he intends to communicate, it’s not true. Comment [2] says that in a new lawyer-client relationship an understanding as to fees and expenses must be promptly established; lawyer failed to do that here.

2. Are any of these fees unreasonable?

· The 8 non-exclusive factors in MR 1.5(a)(1)-(8) are somewhat instructive on whether a fee is reasonable or not. To be more sure of the reasonableness in each case per an analysis under MR 1.5(a) we’d need more facts, for example the experience, reputation and ability of the lawyer would have a bearing on the reasonableness of the 44% contingency fee in representation A – perhaps lawyer is a nationally recognized expert is such cases so the fee is justified under the “you get what you pay for” idea. Then again, maybe lawyer is a dreadful hack with no experience in such cases and the fee is disproportionate to his ability.

3. Is it proper to charge a fee expressed as a flat percentage of the sum involved as Lawyer has proposed for the Paulsen estate?

· Sure. There is no prohibition in MR 1.5 against charging a percentage of the transaction total, in fact this is a common means for high-level corporate attorneys to make themselves some handsome purses.

· The only requirement MR 1.5 would place on such a fee is that it be “reasonable.” 

4. May Lawyer properly claim a $5,000 fee in the personal injury suit if the case is settled before he begins work?

· This is an illustration of the ever present policy tensions involved in contingent fees.

· On the upside, the lawyer and client both want the highest amount possible, the risk of being paid is shifted from the client to the lawyer and the client is able to borrow the lawyer’s services from the lawyer.

· On the downside, contingency fee arrangements in cases where there substantially more effort is required of the lawyer for exponentially lower return may mean the lawyer’s incentive to go to bat for his/her client is questionable, lawyer-client communication may be inhibited and the lawyer is bearing little risk of non-recovery b/c of the ever present likelihood of settlement.

· IF the lawyer genuinely believes that by virtue of his/her minimal involvement before the “real work” begins, e.g. sending a demand letter, assessing the case and evaluating the merits of settling, then taking the $5k is justified. If on the other hand the lawyer sees this as a big windfall in that the return is way greater than the effort expended, lawyer should behave professionally and take a reduced fee.

· This is all about would/should/could. Could lawyer take the agreed upon contingency and not be subject to disciplinary action? Probably. Should lawyer take the whole fee? Perhaps not.

· Often the better policy in close-call fee situations is just to drop the fee from the get-go, because if a court later finds it was unreasonable, lawyer will lose the whole lot.

5. May a contingent fee be used if the client can afford to pay an hourly rate?

· Absolutely. Contingency fees are just another contractual alternative that allow lawyers and clients to assign risk of return according to their respective risk tolerances or aversions.

· Just as a person might have the cash in hand to buy a car but prefer to keep their cash for a rainy day, a client might have the cash to pay a P.I. lawyer’s hourly fee but prefer to keep their cash and trade-off for a reduced recovery amount by paying the lawyer a contingency.

· Destitution is not a pre-requisite for contingency fee arrangements.

6. Are there kinds of cases in which a contingent fee is not proper?

* The model rules, and statutes (subject to your jurisdiction) will prohibit contingency fee arrangements in: a domestic relations matter [MR 1.5(d)(1)] – in favor of the public policy of not discouraging reconciliation in divorce cases and such; in criminal defense cases [MR 1.5(d)(1)] – in favor of not discouraging plea agreements in order to push the case to trial to get a contingency for an acquittal. Statutes will dictate what fees a lawyer may charge for certain types of work – workmen’s comp claims is a common area.

7. Do contingent fees have attributes of an inherent conflict of interest?

· Rather than repeat the policy issues raised by contingency fees (see answer to Q4 above), here is an illustrative example:

· Lawyer is presented with a client whose case the lawyer can determine (from experience) is worth a $100,000 jury award, at best. It will take 200 hours of work, and the lawyer will forego other business to try the case.

· Alternately lawyer is confident the case will settle now for $20k, requiring about 10 hours work.

· Going to trial would mean the lawyer gets $33.3K for 200 hours, or $166.50/hr. Settling would mean the lawyer gets $6,666.66 for 10 hours, or $666/hr.

· But also if they go to trial client could get $66.6K, whereas if they settle client would get $13,333. The $53K is probably a lot of money to client, and faced with an educated choice, client would probably want to go to trial. Essentially the economic return for client is most favorable with a trial, least with settlement, but the exact opposite is true for lawyer.

· Lawyer faces a dilemma: maximize his own financial return at the possible expense of client, or go all out to make the most money for client at his own expense.

· Other factors also weigh in though – going to trial certainly does not equate with getting the biggest jury award possible. There is something to be said for the certainty of the dollar amount involved in settlement.

