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Evidence Outline

· Relevant Evidence (401): anything that makes a contested fact more or less probable.

· If relevant, then admissible (402).

· Evidence can be excluded if probative value is substantially outweighed by (403): 

1. Prejudice 
· Will inflame jury, so won’t decide based on facts.

· Jury can’t be objective. 

2. Confusion.

3. Misleading.

4. Waste of time.

5. Cumulative.

· Subsequent Remedial (Corrective) Measures (407): NOT admissible 

· UNLESS for purpose other than to show corrective measures were taken i.e. admissible to show feasibility & to impeach.

· Character evidence (404):

· Evidence of person’s moral trait offered to prove conforming conduct on particular occasion.

· Generally NOT admissible.

· BUT admissible to impeach witness. 

· Criminal cases:

· ( can introduce character evidence of himself & victim.

· ( can use character evidence to rebut.

· Either side can use evidence of untruthfulness to impeach.

· Methods to prove character (405):

· Reputation witness.

· Opinion witness.

· Specific instances NOT allowed.

· can only be used on cross.

· Evidence of prior crimes NOT allowed (to prove character).

· BUT allowed for anything else e.g. modus operandi.

· Rape Shield rule (412):

· Evidence of vic’s sexual history NOT admissible (criminal).

· Exceptions:

1. Sex acts with ( are admissible.

2. Near-term acts with others are admissible.

· Near-term = within healing time for scratches/bruises.

· Evidence of vic’s sexual history is admissible (civil).

· Provided probative value outweighs prejudice.

· BUT reputation evidence NOT allowed.

· Procedure:

· Prior notice required AND

· In-camera pre-hearing required.

· Texas rule:

· No civil rape shield rule.

· Criminal rape shield is similar.

· Procedure is similar.

· Bad Guy rules:

· 413: If ( accused of sexual assault, all other sexual assaults by ( are admissible (regardless of trial outcome). 

· 414: If ( accused of child molestation, all other acts by ( are admissible (regardless of whether accused/tried etc.).

· 415: Same as above, but for civil trials.

· But courts have discretion (probative value v. prejudice).

· Texas doesn’t have bad guy rules.

· Habit evidence (406): 

· Different to character evidence: no moral judgment involved.

· Admissible to prove conforming conduct.

· Witness competency:

· Presumption that every witness may testify (601). Except:

· If no personal knowledge – observed by one of the senses OR

· Doesn’t understand oath (to be truthful).

· Can’t testify under hypnosis. 

· But can testify if hypnotized in past as to facts the hypnosis makes him remember. 

· Speaking lawyers can’t testify.

· Jurors as witnesses (606):

· Juror testimony post-verdict NOT allowed.

· Exceptions: 

· Juror can testify about outside influence that improperly influences jury (can’t go inside bubble).

· Juror can testify pre-verdict.

· Half-open Door rule: If offer part of document as evidence, other side can offer all related parts – you’ve waived your objections. 

· Leading is NOT allowed on direct except:

1. On preliminary matters.

2. To help timid witness.

3. If adverse witness.

· Hearsay: Out-of-court statement which proves/disproves the fact asserted.

· Documents are hearsay except:

· If written by a party.

· Govt. docs.

· Statements by a party which witness heard are admissible.

· But can only be offered by opposing party.

· Failed settlement discussions (civil) NOT admissible to show liability (408).

· But be used to show other stuff e.g. impeach, show bias/prejudice, obstruction.

· Plea bargaining (criminal) (410):

· Guilty plea only admissible if it sticks.

· Nolo contendere plea NOT admissible ever.

· Withdrawn pleas (guilty & nolo) NOT admissible.

· Admissions during taking of plea are same as pleas.

· Summary: only guilty pleas which stick (& accompanying admissions) are admissible.

· Failed plea bargaining: 

· (’s remarks only protected if:

· Speaking to prosecuting authority AND

· Topic is plea bargaining.

· Half-open door rule: If ( testifies to part of what was said (or contradicts), protection is lost.

· Dead Man’s Statutes: Conversations with people now dead NOT admissible.

· UNLESS can be corroborated 

OR 

· Other side opens the door.

· Witness Preparation/Refreshment material (612):

· Adverse party can see it if used on stand OR before trial.

· Careful – may waive work product privilege.

· Anything can be used to refresh witness’s testimony.

· Invoking “The Rule” (615): Sequestering the witnesses (kicking them out).

· Impeachment:

· Can impeach witness by showing his bias.

· Likes | dislikes party.

· Has vested interest in outcome of case.

· Parties have reasonable leeway to impeach target witness.

· May show witness generally untruthful (character evidence).

· Can only use specific dishonest acts on cross.

· Can’t go extrinsic on these if NO conviction.

· Prior Convictions (609): 

· Admissible if probative value outweighs prejudice.

· If dishonest crime, NO weighing – it’s always admissible. Examples of ‘honest’ crimes:

· Stealing.

· Robbery & armed robbery.

· Possession | sale | use of drugs.

· Homicide (murder).

· 10 year rule: If conviction over 10 years old, doesn’t come in unless probative value supported by facts... (stricter rule).

· Conviction NOT admissible if you’ve been pardoned etc. 

· Juvenile convictions NOT admissible.

· All prior dishonest acts are admissible (regardless of conviction).

· Collateral impeachment: 

· Can only use extrinsic evidence (anything other than witness’s testimony on cross) to impeach the witness on material issues.

· Extrinsic evidence: anything other than witness’s testimony on cross.

· Can’t go extrinsic on collateral issues (minor issues).

· Can’t go extrinsic on dishonest acts if there’s no conviction.

· For criminal convictions, can only go extrinsic to introduce conviction record – no more.

· Prior inconsistent statement (613): using extrinsic evidence.

· Witness must have chance to explain.

· Can’t use if witness is out of reach.

· Can only rehabilitate witness (bolster truthfulness) once credibility has been attacked (608).

· Can’t use religious beliefs to impeach | bolster.

· 3 examples of inadmissible evidence allowed for impeachment:

1. Statements ( makes before being read Miranda rights.

· Post Miranda statements/silence can’t be used to impeach.

2. Silence prior to Miranda rights.

3. Illegally seized evidence.

· If evidence inadmissible, then must make a concrete offer of proof to preserve error. 3 ways to preserve error:

1. Get witness to testify outside presence of jury (best).

2. Offer a Q & A of what witness would testify to if allowed.

3. Give summary of what witness would testify to if allowed.

· Opinion:

· Witness’s opinion generally NOT admissible (701).

· Exception: lay witness’s opinion only admissible if:

1. Rationally based 

2. On physical perception (sensory perception) AND

3. Helpful to jury.

· Helpful = no other way to describe it e.g. drunk, angry.

· Also includes: handwriting, insanity.

· Witness can only testify if has personal knowledge (sensory perception).

· Opinion v. Fact:
· Test: How much mental processing necessary?

· Expert testimony:

· Only admissible if expert’s methodology is reliable.

· Judge decides whether reliable.

· Expert can base opinion on inadmissible evidence.

· Expert’s opinion must be helpful (else inadmissible).

· Opinion of ultimate issue is admissible (if admissible otherwise). 704.

· Exception: Opinion of (’s state of mind not allowed in criminal case.

· Expert can’t say he’s insane.

· Lay person CAN say he’s insane.

· Opinion on law can only be given by judge.

Privileges

· In federal question & criminal cases, federal common law governs (unless there’s a statute).

· In diversity cases, privileges governed by state law.

· Don’t need to own a privilege to assert it – only to enforce it.

· Following rules are all Texas rules.

· Attorney-client privilege:

· Communication between client & lawyer is privileged if purpose is to obtain legal advice. Elements:

· Consulting lawyer.

· Purpose = legal advice.

· Circumstances are apparently confidential.

· Only the communication is privileged.

· The information can still be discovered some other way.

· Privilege blocks everyone from disclosing communication.

· In AND out of court.

· Applies between:

· Client & representatives.

· Lawyer & reps.

· Client reps & lawyer reps.

· If client is corporation, then privilege extends to employees that receive communications for purpose of rendering legal services.

· Both sides of conversation covered.

· What client says AND what lawyer says. 

· Eavesdropper: If communication is apparently confidential (reasonable measures taken), privilege applies.

· Eavesdropper is prevented from disclosing. 

· Crime-fraud exception: If communication to assist client in committing crime | fraud, then not privileged (regardless of whether lawyer knew).

· Purpose is furtherance of crime | fraud.

· Privilege Exception: Later suit between lawyer & client.

· Malpractice.

· Fee collection suit.

· Last link exception: If information is last link needed to establish information from privileged communication, then it’s privileged. 

· Waiver:

· Client (or representative i.e. lawyer) can waive privilege by:

· Expressly.

· Conduct (disclose to others – outside family). 

· Half-open door waiver: reveal part of communication/opinion e.g. in testimony – rest comes in.

· Waives all communications on same topic up to date of waiver.

· Privilege NOT waived if compelled to disclose by court.

· Physician-Patient privilege:

· Doesn’t apply in criminal cases.

· In civil cases, no privilege if patient’s condition is part of a party’s claim or defense.

· In effect, privilege doesn’t exist.

· Special privilege for substance abuse worker (if doctor).

· Mental health privilege:

· Doesn’t apply in criminal cases.

· In civil cases, no privilege if patient’s condition is part of a party’s claim or defense.

· In effect, privilege doesn’t exist.

· Husband-Wife privilege:

· 2 types:

1. Marital communication privilege.

2. Privilege not to testify in criminal case.

· Marital communication privilege:

· Applies to communications made during marriage.

· Before | after marriage = NO privilege.

· Marriage must be valid.

· Must be confidential communication.

· Privilege belongs to speaking spouse.

· Doesn’t extend to contemporaneous actions.

· Privilege survives divorce.

· Applies in civil & criminal cases.

· Exceptions:

· Furtherance of crime | fraud.

· Civil cases between spouses.

· Cases against minors.

· Privilege not to testify (criminal case only):

· Privilege belongs to witness-spouse.

· Many other States: privilege belongs to defendant-spouse.

· Privilege ends with divorce.

· Doesn’t apply when witness-spouse is victim.

· Privilege Against Self-Incrimination:

· Can’t be forced to testify.

· Can’t be forced to write confession.

· But if write confession on his own, NO privilege. 

· Taking 5th amendment in civil cases is looks bad in Texas.

· All other privileges are unmentionable.

· They know why you won’t talk when you take the 5th.

· Clergyman privilege:

· Same as attorney-client privilege.

· Trade secret privilege:

· Court can override if to avoid injustice.

· Easy to break with protective order. 

Authentication

· Authentication satisfied if sufficient evidence for a reasonable jury to find that evidence is what it purports to be (901).

· Only physical evidence needs authentication.

· Testimony doesn’t require authentication.

· Authenticity ≠ Admissible!!!!

· Voice Authentication:

· Requires familiarity with voice.

· Can be acquired after phone call in question.

· Alternative method: x’s number was dialed & circumstances suggest x spoke e.g. x identified himself.

· Person identifying himself NOT enough on its own. 

· Sound recording: Court considers 7 factors for authentication:

1. Capability of recording device.

2. Competence of operator (of device).

3. Recording correct & authentic.

4. No changes made.

5. Manner in which preserved and manner in which presented.

6. Speakers are identified.

7. Conversation voluntary & in good faith. 

· Document authentication:

· Must be familiar with handwriting at time of receipt.

· Can’t become familiar later, like voice.

· Chain of custody:

· Chain of custody need only be sufficient for reasonable jury to conclude evidence is what it purports to be and hasn’t been altered.

· I.e. chain need not be rigorous.

· Chain with broken links sometimes ok.

· Self-authenticating documents (902):

· Government documents.

· Newspapers & periodicals.

· Trademarks.

· Notarized documents.

· Business records.

Presumptions

· Presumption: Order by judge that jury MUST reach certain conclusion if it finds certain facts.

· Only applies in civil cases.

· Permissible inference: Order by judge that jury MAY reach certain conclusion if it finds certain facts.

· In criminal & civil cases.

· 3 types of presumptions:

1. Public policy presumptions (strong).

· Child of marriage ( husband is father (hard to rebut).

2. Usually so presumptions (medium strength).

· Experience presumptions.

· If driving someone else’s car ( you have permission.

3. Access to evidence presumptions (weak).

· If last carrier ( you caused damage (else you’d have reported damage when you received goods).

· Substantial evidence test: Judge says nothing about presumption if rebuttal evidence is sufficient for a reasonable jury to discard presumption.

· Can get a permissible inference instruction on every unover-ruled appeals case. 

Judicial Notice (201)
· Judge can only take judicial notice if fact is beyond reasonable dispute.

· Fact must be:

1. Generally known OR

2. Readily ascertainable beyond a reasonable doubt.

· Judicial notice is a substitute for evidence.

· Judge instructs jury as to fact, so better than ordinary proof.

· Civil cases: jury MUST conclude x.

· Criminal cases: jury MAY conclude x.

· You can’t contest judicial notice (no evidence to the contrary allowed).

· But, can move to vacate judicial notice.

· Doesn’t apply to criminal cases – can contest in crim. Cases.

· Judicial notice can’t be granted from judge’s personal knowledge.

Best Evidence Rule

· Only applies to:

1. Writings.

2. Photographs.

3. Recordings.

· In proving the contents of a writing the original writing must be produced (1002).

· UNLESS unavailable and NOT proponent’s fault (that it’s unavailable).

· Exceptions: 

· Accurate duplicate also allowed, unless:

1. Genuine issue about authenticity OR

2. Unfair to admit copy in place of original.

· Witness can only testify as to contents if (1007):

· Document lost | destroyed (not by proponent).

· Document not obtainable.

· Not obtainable = reasonable & diligent search conducted, but no success.

· Adverse party has document.

· Evidence on minor point (collateral issue).

· If documents voluminous, can present summary, but originals must still be available (1006).

· Can use written admission/testimony/deposition of opposing party to prove contents of writing.

Hearsay

· Hearsay is inadmissible.

· 2 questions to ask with hearsay:

1. Is it hearsay?

2. If it is, is it admissible?

· Hearsay must be (801):

1. Statement
2. Made outside the present hearing
3. Offered to prove that a fact in the statement is true.

· Need not come from someone not now testifying.
· If witness said it, it can still be hearsay.
· 2 ways to get out of hearsay:
· It’s not hearsay (801(d)).
· Exception to hearsay (803 or 804).
· Hearsay statements:
· Must be a statement. 
· Non-statements ≠ hearsay. Examples of non-statements: 
· Promises.
· Commands.
· Questions.
· Statement must be of present or past fact or opinion.
· Statements about future ≠ hearsay.
· E.g. “I will always love you.” – not hearsay.
· 3 reasons to offer statement, other than to prove the truth:
· For impeachment purposes.
· Element of the case: E.g. If the words themselves are an element of the case → not hearsay. 
· E.g. words are the ‘false statement.’
· Listener’s state of mind (effect on listener): If listener’s state of mind is element of case/defense then not hearsay.
· Coz not offered to prove truth of statement.
· Only offered to show effect on listener. 
· Statement can be about anything, as long as it effects the listener’s state of mind.
· E.g. x told ( “Brakes on car don’t work” ( ( negligent.
· Negligence = state of mind. 
· Conduct:
· Generally NOT a statement ( not hearsay.
· Only if primary purpose of conduct is to narrate.
· E.g. sign language, nod, point, re-enactment.
· The finger ≠ statement
· Conduct + words = conduct (generally).
· Coz purpose not to narrate.
· Implied statements:
· Generally not hearsay.
· Unless implication is obvious.
· E.g. read in one guy’s statements from conversation.
· Statements that are NOT hearsay:
· Prior statement by witness (801(d)(1)): This is hearsay. BUT, if witness is subject to cross, then the following are NOT hearsay:
1. Prior inconsistent statement:

· NOT hearsay if:
1. Made under oath AND

2. Subject to perjury AND

3. At a formal proceeding.

· Can always be used to impeach.
· Texas: grand jury statements aren’t excepted from hearsay.
· But can still use to impeach.
· Investigation = ‘proceeding.’
2. Prior consistent statement:

· Not hearsay if offered to rebut implication of motive to falsify (or fabrication).
· Must first be attacked (like rehabilitating witness).
· Must be made before ulterior motive arose.
· If made after, statement doesn’t rebut motive.
3. Identification: made after perceiving person.

· Need not be under oath.

· If identification made after indictment, (’s lawyer must be present – else inadmissible.

· Admission by party-opponent: NOT hearsay. 5 types:
1. Party or representative:

· If party is corporation, vicarious admission applies to all employees.

2. Statement adopted  by party:

· If opposing party’s behavior manifests assent to a statement, it’s a party admission.

3. Statement by authorized person:

· If person is authorized to speak for opposing party on subject, it’s a party admission.

· e.g. by party’s lawyer.

4. Agent’s/employee’s statement: 

· NOT hearsay if:
· About matter within scope of employment AND
· Made during relationship.
· Statement alone NOT sufficient to establish employment.
· Must be some independent evidence.
5. Co-conspirator’s statement:

· NOT hearsay if:
· In furtherance of conspiracy AND
· During the conspiracy.

· Must prove that conspiracy existed by preponderance of evidence.
· Statement alone NOT sufficient to establish conspiracy.
· Must be some independent evidence.

· Important examples:

· Most documents are hearsay.

· Unless belong to other side (admission).

· A verdict is hearsay.

· A guilty plea comes in – admission by party-opponent.

· Only if it’s withdrawn is it inadmissible.

· Summary of hearsay analysis:
1. Is it a statement? 

· Yes ( hearsay.

2. Is it offered to prove truth of a fact asserted therein?

· Yes ( hearsay.

3. Is it an admission by a party opponent?

· Yes ( NOT hearsay.

4. Does it fit an exception for a prior statement by the witness?

· Yes ( NOT hearsay.

5. Is there an exception?

· Yes ( NOT hearsay.

Hearsay Exceptions 

· For the following exceptions, declarant need NOT be subject to cross.
· These exceptions do NOT apply for criminal trials.
· 6th Amend: ( has right to confront his accusers.
· If exceptions allowed, ( loses his right of confrontation, coz the declarant isn’t subject to cross.
· Present sense impression:
· Must be statement describing someone’s perception of event/condition AND
· 1 minute rule: must be within a few minutes of event.
· Excited utterance:
· Statement must be:
· About startling event/condition AND
· Declarant must still be excited. 
· More time allowed than present sense impression.
· Excitement may last for hours.
· Declarant must have personal knowledge of event.
· Mental/emotional/physical state (state of mind): 
· Statement about declarant’s then existing mental/emotional/physical state. Examples:
· Mental: “I plan to go to Walmart.”
· Physical: “My head hurts.”
· Emotional: “I’m depressed.”
· Exception: Beliefs/thoughts NOT allowed.
· E.g. “I think Jack did it” = hearsay.
· Only basic feelings allowed.
· Not reasons/causes for emotional state.
· Conduct of others not allowed.
· Joint conduct exception: 
· “I’m going to rob bank with Jack.” → comes in.
· State of mind: 
· Future planning statements come in.
· But past tense statements don’t.
· Medical diagnosis:
· Statements for purpose of medical diagnosis/treatment.
· Need not be said to a doctor.
· Can be to family member.
· Only statements as to general cause of medical problem are allowed.
· Telling doctor that Jack did it doesn’t help diagnosis.
· Statements during insurance physical don’t qualify.
· Not made for purposes of diagnosis.
· Past recollection recorded:
· 3 requirements:
1. Witness can’t remember AND

2. Record is more accurate than current recollection AND

3. Witness caused record to be made.

· Record can’t be introduced.

· Can only be read in.

· Business records:

· 4 requirements:

1. A record made in the ordinary course of business

2. Made at or near the time
3. By someone with personal knowledge AND

4. It’s kept in the ordinary course of business.

· Need not be a commercial.

· Any regular activity is sufficient.

· Must be internal document.

· Communication can’t come from outside parties.

· Internal memo = (.

· If cingular records complaint phone call, no good, coz external communication.

· Difficult to prove that author of document had personal knowledge.

· Do this by affidavit. 

· Texas rule only requires affiant to swear it’s the routine practice.

· Fed rule still requires personal knowledge.

· Texas rule is better.

· Absence of business records: allowed to prove event never happened.

· Official records:

· 3 types allowed:

1. General office activities.

· E.g. how IRS conducts audit.

2. Records of required to be documented by law.

· E.g. marriage certificate.

3. Factual findings from investigations.

· Can’t use law enforcement records (2 & 3) in criminal cases.

· Learned treatises: can be read in, but not introduced.

· Reputation:

· Allowed if regarding:

1. Family History OR

2. Physical geographic boundaries OR

3. Character evidence.

· Judgments of felony convictions:

· Only judgments.

· Not arrests.

· Not indictments.

· Not verdicts.

· Civil judgments are inadmissible.

· The following are weak exceptions which only apply if the declarant is unavailable.

· Unavailable = taking the 5th, refusing to co-operate, dead etc.

· Must be good faith unavailability.

· Former testimony: Comes in if:

1. Declarant is unavailable AND

2. There was an opportunity for cross.

· Dying declarations: Comes in.

· 3rd Party admissions: 
· 3rd party says that someone other than ( did it.

· Only comes in if exonerates (.

· If criminal case, must have corroborating evidences that “clearly establish trustworthiness.”

· Statements about family history.

· Statements by people ( has ‘rubbed out.’
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