Torts Outline - fall 2007

Tort with fault of D = negligence/intentional tort

Tort without fault of D = strict liability

I. Introduction to torts:

Hammontree v. Jenner (Ct. App. Cal. 1971) (J. Lillie) (p3) - Epileptic stricken by a sudden seizure – ran into person’s bicycle shop

· 3 COA – 2 negligence; 1 strict liability (Probably sued P b/c didn’t have insurance)
· Dr. testified that medication kept him from seizures, Hadn’t had seizure in a long time, No reason to think one was imminent, DMV approved him to drive – met state requirement

· DMV would only would be liable when performed a “mandatory duty”(ex- DMV said wasn’t qualified to drive & gave him a license anyway)
· Judge made motion on res ipsa – which appellator Ct. said he was wrong in saying this

· Policy discussion on whether to invoke strict liability or negligence: Strict liability for automobile accidents without establishing specifica details on how the rule should operate would lead to confusion & difficulties in settlement procedures
II. Elements of a tort claim:

a. Facts alleged

b. Entitled to recover damages

c. Theory of law

i. If no theory – make demurer

III. Who can sue:

a. Person who is injured – victim’s interest in her own bodily security

i. Survivor statutes

1. Allow estate of the deceased to bring suit for any harm for which the deceased could have sued if she survived

2. Recover damages up to their death

ii. Bystander
b. Dependent’s interest in continued economic support

i. Wrongful death 

1. Recover for pecuniary losses

Vicarious Liability

I. Def.: party held liable for the for the torts of another person
a. Parent/Child

i. Parents are rarely held vicariously liable for the malicious mischief committed by their children

ii. Can be held liable for their own negligence in permitting their child to do something beyond their ability or failing to exercise control over their child 

b. Respondeat superior
i. Employers are held vicariously liable for torts committed by employees while acting in scope of employment
ii. Policy rationale for holding for holding employers liable:

1. Incentive to select good employees & supervise employees – thus reducing the rate of employee negligence
2. Incentive to discipline employees who commit negligent acts – demotion/discharge

iii. Birkner factors  - Determines if an employee is acting in the “scope of employment”
1. Elements:

a. The employees conduct must be of the general kind the employee is hired to perform (employee is acting within the duties assigned to the employee by the employer)

i. The employee is not on a “personal endeavor”

b. The employees’ conduct must occur substantially within the hours & ordinary spatial boundaries of the employment

c. The employees conduct must be motivated at least in part by the purpose of serving the employers interest

iv. Intentional misconduct of employees:

1. Employer not liable if the employee acts from purely personal motives or if the conduct is unprovoked, highly unusual or quite outrageous
a. An accountant who gets in a fist fight work

b. Clark v. Pangun – postman who hit subordinate 

2. Employer held liable if it was in the furtherance of the job they were performing

a. Ex) club bouncer who commits battery

b. Baker v. St. Francis Hospital – child caretaker injured child while trying to make them stop crying

3. Employer can be held liable for negligent hiring or not taking reasonable steps to screen employees

i. Independent contractor (R409)

v. generally employer is not held liable except as noted below:

ii. Apparent Agency/Apparent Authority Theory (R429)
vi. General rule: principal may be held liable for the acts of its agent that are within the course & scope of agency

vii. Apparent authority: a principal knowingly tolerates or permits or which the principal by its actions or words holds the agent out as possessing – therefore should be held vicariously liable for the contractors actions
1. Only where the principal creates the appearance of an agency relationship

2. Purpose: a principal should be estopped to deny the authority of an agent when the principal permitted an appearance of authority in the agent & in doing so justified the third party’s reliance upon that appearance of authority as if it were actually conferred on the agent

viii. Apparent Agency:Liability passing up through contractor
1. Elements:

a. A representation by the purported principal

b. A reliance on that representation by a third party
i. Acting as agent of the company

c. A change in position by the third party in reliance on that representation

2. the employer will be held liable for physical harm caused by the negligence of the contractor in supplying such services to the same extent as though the employer were supplying them himself or by his servants

ix. Borrowed servant doctrine

1. Ex) if employee was a regular employee, & contractor a contractor

a. If employee was negligent = employer held liable for employee’s negligence

b. If contractor was negligent = employer not held liable unless non-delegable duty for contractor’s negligence

c. If contractor borrowed employee to help him while at her employer’s (employee borrowed by contractor) = employer NOT held liable for employee’s negligence

d. If contractor helped employee = employer NOT held liable for contractor’s negligence b/c still a contractor

c. Non-delegable duty (R416 & 417)

i. Maloney v. Roth  - owner is responsible for proper maintenance of automobile (non-delegable duty)

ii. Dangerous Activity (R416 & 417)

1. Employer held liable for the torts of independent contractors when the work involves a peculiar risk & failed to take proper precautions for those risks

Christensen v. Swensen (SC UT 1994) (J. Durham) (p 18) - On return trip from her lunch break, was involved in auto accident

· Was she acing within the scope of duties & in the ordinary spatial boundaries of employment while going to & from the cafe?

· Breaks benefit both the employee & employer, break policy places premium on speed & efficiency – so there is a question of fact for the jury

Roessler v. Noval (Fl. Ct. App 2003) (J. Salcines) (p 24) - Radiology department & Dr. Lichenstein were contracted by hospital
· Radiology department (contractor) was physically located in the hospital; Exclusive provider to the hospital

· If these physicians act with apparent authority of the hospital  the hospital may be held vicariously liable
· Non-delegable duty may also apply – vicariously liable for activities within the hospital for which the patient cannot & doesn’t have an opportunity to “search the market”
· Hospitals have a non-delegable duty to provide a radiology department for its patients
· Patient doesn’t have the ability to “shop the market”
Negligence

· Def.: Failure to exercise the degree of care considered reasonable under the circumstances that results in the unintended injury to another party
· Ordinary care varies with the circumstances – prudent & cautious man would use necessary to guard against probable danger

· Different from:
· absolute liability – don’t have to prove negligence, automatically responsible
· Strict liability is never absolute liability

Brown v. Kendall (SC Mass. 1850) (J. Shaw) (p35) – dog fight & stick (Not current law – consider rationale only)
· Unintentional v. involuntary (inevitable accident?) ( Were the P & D using reasonable care at the time of the accident?
· Inevitable accident = an accident the D won’t have avoided by the use of the kind & degree of care necessary to the circumstances
· Not intentional but voluntary (purposefully swung stick) If unintentional – the D much charge the D with come fault

· Damage complained of is an immediate effect of the act of the D – trespass is the proper remedy (then the only way to settle negligence claims – by trespass)
· Jury instructions at issue on appeal – should use ordinary care or less than ordinary care; Only have to show ordinary care

· Comparative negligence district – so if P was negligent, did not bar recovery

Breach - Duty of Reasonable Care 

(What is the standard of care?)
I. Def.:  Negligence is Failure to use ordinary or reasonable care
a. Ordinary care is that care which persons of ordinary prudence would use in order to avoid injury to themselves or other under the circumstances

b. Duty to exercise reasonable care in the exercise of our affairs  - to avoid injuring others by carelessness

II. P has the burden of proof that the D acted negligently - “more probably than not”
a. Burden is not to extinguish all other possibilities – only by the PERPONDERANCE of EVIDENCE
b. If P can bring direct evidence – preferred. If not – can attempt res ipsa 

III. Considerations:

a. Foreseeable risk of injury

b. Utility of the conduct

c. Extent of the risks posed by conduct

i. Does the risk endanger a few/many people?

d. Likelihood that the risk will actually cause harm

e. Whether there are alternative available at a lesser risk

f. The costs  of the various courses of action (see L. HAND below)

i. Do injuries outweigh the cost of extra precautions?

ii. Is it cheaper to compensate injury versus the burden of prevention?

g. 3rd R Sec.3: factors to consider as to whether a person lacks reasonable care: 1) foreseeable likelihood that the action will result in harm, 2) the foreseeable severity of the harm, 3) the burden that would be borne for taking precautions
h. L. HAND Formula (formula for the negligence standard)

i. Three variables: 1) the probability that the accident (harm) will occur, 2) the gravity of the resulting harm (magnitude of loss), 3) the burden of adequate precautions to avoid the accident

ii. Suggests factors to consider – not necessarily concludes the person was negligent

iii. Injury (probability*loss)<cost of  injury prevention (burden)

1. Injury (PL) < burden (B) = not negligent

a. Not likely negligent if injury is unlikely (unforeseeable)

b. If the cost os accidents is less than the cost of prevention, a rational profit-maximizing enterprise will pay tort judgments to the accident victims rather than incur the larger cost of avoiding the injury

2. Injury(PL) > burden (B) = negligent (fact for the jury)

a. Can negate the lack of duty – considered as a factor if prevention cost were low

iv. Posner had similar view: should be an efficient level of injury prevention in society

v. Issues with application:

1. Fails to consider other possibilities 

2. Valuation of the loss is speculative

a. Only theoretically estimates – statistics are usually not available

b. Probability varies with severity of injuries

3. Person could forgo the conduct entirely
vi. Alternatives to the L. HAND formula (p49)
Adams v. Bullock (p 40) (child injured when played with metal pole & hit overhead trolley wire)

· Duty to adopt reasonable precautions to minimize the resulting perils

· Insulated wire wouldn’t work, guards would be of little value, Only way to avoid accident would be to abandon overhead system & use underground wire (consider L. HAND formula)

· In this case – only an extraordinary accident could make the wire a thing of danger; No accident had occurred before

US v. Carroll Towing Co. (US Ct. App 1947) (J. L. HAND) (p44) - Carroll towing owns barge which de-barges one of the barges in the middle – causes imbalance & one of the barges crashes into another ship

· Lots of parties involved and during WWII – business time harbor had ever had (extraordinary circumstances?)

· Bargee lied & said he was about barge which was dislodged the whole time

· Applied L. HAND formula – cost of replacing bargee < injury resulted = negligence
Reasonable Person – ordinary duty
I. Ordinary Duty Def.: Reasonable person of ordinary prudence  (creature of law’s imagination)
a. The standard conduct in which the community demands must be an objective standard & not one based on individual judgement or the actions of a particular character
i. The general practice of the community doesn’t necessarily reflect what is careful 

b. Takes into account the circumstances with which the actor confronted when the action occurred including the reasonably perceived risk & gravity of harm to others & the special relationship of dependency between the victim & the actor

i. flexible standard depending on circumstances

ii. Question: would a reasonably prudent person have done XXX in the circumstances? 

c. Questions:

i. Should the D’s conduct be measured against the D’s own capacity or an external standard
ii. Should the standard of care be the conduct or the state of mind of the D?

Bethel v. NYCTA (NY Ct. App. 1998) (J. Levine) (p 50) - Should a common carrier be held to a heighted duty of reasonable care?

· Reasonable inspection would have lead to the discovery 

· In this case, said there was no special duty, only duty of a reasonable carrier

Wood v. Groh (p52) (P shot accidently by D’s son who took gun from locked gun cabinet)

· Standard of care: “highest degree of care in safekeeping of a handgun”

II. Exceptions to Ordinary Duty 

a. Special duty (affirmative duty )

i. Ordinary duty applies when not a special duty

ii. Obligation to others & Nonfeasance

1. Examples: See pg 10 – affirmative duty
iii. Product liability: have special duty to disclose hidden defects

b. Personal circumstances:
i. Physical Disability:

1. A person with a physical disability is required to act as a reasonable person with that disability

ii. Mentally ill/incompentant
1. usually held to the same standard as everyone else (includes elderly & those with minor handicaps)
2. R283B: unless the actor is a child, his insanity or other mental deficiency doesn’t relieve the actor from the liability for conduct which doesn’t conform to the standard of a reasonable man under the circumstances
3. Must be a clear manifest incapacity shown (not just “not a smart guy”)

Vaughan v. Menlove (p56) (landowner piled hay which caught fire) 

· Ct. held even though Menlove may have acted with HIS best judgement – he did not act as a reasonable person in the circumstances

Roberts v. Ramsbottom (p56) (suffered a stroke minutes before got in her car – impaired & got in car wreck)

· Ct. held D liable even though failed to realize his impairment – still should have acted as a reasonable person & known he was driving under a dangerous condition

iii. Children
1. Held to the standard of a child their actual age, intelligence & experience would exercise

2. Rationale: have not developed the mental capacity for foreseeing the possibilities of their conduct (consequences) to support that they acted negligently

3. *UNLESS the child is engaged in an adult activity or highly dangerous activity 

a. Minors would be held to an adult standard/same standard as others in the activity

b. Such as driving a car, operating a boat or airplane

4. Dellwo v. Pearson (12 year old driving a motorboat held to an adult standard) (p59)
5. Stevens v. Veenstra (14 year old held to adult standard on his first driving test) (p59)

c. External circumstances:

i. Emergency doctrine - Standard is still a reasonable person in the circumstances

1. Applies when a person is confronted with an emergency not of their own making is required to exhibit only an honest exercise of judgement

a. When confronted with sudden & unforeseen circumstances held to what others would do in like circumstances (where person has to react in split-second/immediately)
d. Expert in the field related to the act (Superior Attributes)
i. R289(b): in addition to exercising the attention, perception of circumstances, memory, knowledge of pertinent matters, intelligence & judgement of a reasonable person, must also exercise such superior attributes (of these same things) (that the) actor himself has (p58)

ii. Doesn’t necessarily mean they are held to a higher standard – although may be implied
e. Professional custom:

i. Except in medical malpractice cases, Ct's have rejected the argument that prevailing custom defines the standard of reasonable care

ii. A particular trade or custom suggests that such conduct is acceptable

1. Custom may be important in deciding whether the actor has behaved reasonably (Compare to what a reasonable store/person in the trade would do, have done)
2. Considerations:

a. If an industry adheres to a single way of doing something, the Ct. may be wary of P assertion that there are safer ways to do that thing & may insist that P clearly demonstrate the feasibility of the asserted alternative

b. Even if the P can show a feasible alternative, the fact that it may not have been in use anywhere may suggest that it wasn’t unreasonable for the D to be unaware of the possibility

c. The existence of a custom that involves large fixed costs may warn the Ct. of the social impact to the jury or Ct. decision that determines the custom to be unreasonable

3. There are precautions so imperative that even a universal disregard won’t excuse their omission

4. If the P can prove that the D fell below the industry custom, it shows that others (competitors) found it feasible to do something in a safer manner than the D
a. P may prove others in the industry have developed a safer technique (even if not the custom)

See also Adams v. Bullock
Trimarco v. Klein (NY Ct. App. 1982) (p69) - shower door made of regular glass & not tempered glass
· Door no longer conformed to safety statutes

· When proof of accepted practice is accompanied by evidence that the D conformed to that to it, this may establish due care. When proof of customary practice is coupled with a showing that it was ignored & that this departure was a proximate cause of the accident, it may serve to establish liability

· A common practice or usage is not necessarily a conclusive or compelling test of negligence

f. Statute provides for reasonable care in circumstances
i. Establishes a standard of conduct for the jurisdiction

ii. Statute must establish a relevant standard of care 

1. R286: the Ct. may adopt the standard of conduct as required by statutory enactment when the purpose of the statute is:

a. To protect a class of persons which includes the ones whose interest is invaded

b. To protect the particular interest which is being invaded

c. To protect that interest against the kind of harm which has resulted

d. To protect the interest against the particular hazard from which harm resulted

iii. Defenses could be that 

1. the violation of the statute did not cause the P’s injury (even though the D may have violated the statute)

2. the law is outdated, obscure, or arbitrary as to make the adoption of a standard of  reasonable care inequitable 

3. Jury may find the D acted with reasonable care & disregard the statute violation – in unusual circumstances or where it is impossible to obey the law

iv. If violation of the statute doesn’t prove breach of standard of care – then must prove the usual burden of negligence (Easier to prove violation of a statute than mere negligence)
1. Return to looking at the community standard
Tedla v. Ellam (NY Ct. App. 1939) (p 78) – walked on wrong side of the road b/c traffic heavier on side of road required to walk on

· obedience to the statute cannot add to the danger; strict obedience may defeat the purpose of the rule & produce poor results

· however the general duty still is established by the statute, & deviation from it without good cause is wrong (& thus they may be responsible for the resulting damages)

v. Negligence per se – statute violations equates to a violation of the standard of care (Presumption of negligence)
1. Still have to prove negligence, causation & damages
2. See statute requirements above 

3. Must have an excuse – or would be found negligent

a. In majority of cases, if the D violated a statute & did not provide an excuse, they may be held liable

b. Excuses for violation of a statute:

i. Incapacity (minor)

ii. Lack of knowledge of the need to comply (didn’t know headlight was out)

iii. Inability to comply (impossibility)

iv. Emergency 

v. Compliance poses a great risk than violation (Tedla v. Ellam)

Martin v. Herzog (NY Ct. App. 1920) (J. Cardozo) (p 75) – buggy w/out headlights

· D did not keep to the right of the center of the highway, P  was driving a wagon w/out headlights – both acting negligently

· The violation of the statute was wholly unexcused (no headlights) – thus negligence in itself
· Negligence per se – statute set the “standard of care” after decided there was a duty – if violated the statute, then were simply negligent
Clinkscales v. Carver – car ran a stop sign, which had been erected under an ordinance which was never effective (not published)

· The Ct. interprets the laws & determines civil liability, here may have to be left to a reasonably prudent man standard
g. Evidence of negligence – P must prove to the preponderance of evidence that D was negligent
i. Types of evidence

1. Real evidence or documentary evidence - most convincing evidence of proof 

2. direct evidence – witness testimony

3. circumstantial – smoking gun
ii. Evidence of D’s violation of the statute is admissible at trial

1. Jury free to find D not negligent even if no excuse was offered

2. Don’t have to have an excuse 

iii. Theories on circumstantial evidence
1. Constructive notice: 

a. to constitute constructive notice, a defect must be visible & apparent & must exist for a sufficient length of time prior to the accident to permit D’s employees to discover & remedy it

2. Actual notice – actually knew of the condition

a. Proved by witnesses (direct evidence)

3. Business practice (less than constructive notice) 

a. No constructive notice needed for business practices that create a reasonably foreseeable risk of harm to invitees (ex- produce section, expect “cream rinse” to be spilled)

b. Under the circumstances, the merchant is to anticipate dangerous conditions & take reasonable steps to prevent dangers

Negri v. Stop & Shop (Ct App. NY 1985) (p 87) – “dirty & messy” baby food

· Constructive notice theory: aisle cleaned 50 minutes before, customers did not hear sounds of breaking glass within 20 minutes of accident, baby food jars were dirty & messy

· P given benefit of doubt on circumstantial evidence
Gordon v. American Museum of Natural History (Ct App. NY 1986) (p 88) – paper on the steps

· Didn’t meet constructive notice as condition of the paper wasn’t dirty or worn, any other conclusions were speculative
Faricelli v. TSS Seedman’s – blackened banana peel did not establish constructive notice

Moody v. Haymarket – P slipped on wet floor, no history of prior accidents
· In negligence actions, evidence of 
“similar occurrences” (or absence thereof)  may be relevant for foreseeable risk or defective condition likely to exist

· Must determine if it is relevant to the issue as to whether the D acted reasonable at the time in question
Randall v. K-Mart – Self-service method 

· No evidence that indicates how Kmart sold birdseed in bags of paper or plastic or burlap, or in containers or loose & in bulk

· No issue for the jury to determine whether there was a foreseeable risk, thus business practice method not applicable

III. Res Ipsa Loquitur (inference)
a. Res ipsa only applies in rare instances (Examples on page 97 – R 328D)

b. When the facts of an accident in & of themselves establish that but for the failure of reasonable care by the person/entity in control of the injury producing object or instrumentality the accident won’t have occurred

i. Circumstantial evidence allows the jury to infer the D acted negligently 
1. Evidence of one fact intends to establish another

2. Circumstances of the evidence themselves “bespeak negligence” without a more specific showing of a chain of events

ii. Suggests a likely explanation for the accident (no showing of exactly how it happened – but the fact that it happened at all suggests that someone is negligent)
c. Bringing res ipsa doesn’t prove negligence – merely raises a question of fact (gets the case to the jury)
i. Jury may still determine that the D wasn’t negligent 
d. Burden of proof – the preponderance of evidence

i. The P is not required to eliminate all other possible causes, all that is required is evidence from which reasonable persons can say that one the whole it is more likely than not that there was negligence associated with the cause of the event

e. Elements:


i. Instrumentality causing the injury was under the control of the D
1. D must be in the exclusive control of the instrument to be found negligent

ii. The accident is one that won’t, in the ordinary course of events, have occurred without negligence
iii. The P did not contribute to the negligence (majority of J/D’s)

1. Negligence was more likely than not attributable to the D, rather than the P
2. Depends on the circumstances 

3. If the D created the initial danger & not the P – may be able to bring res ipsa

a. P could only be responsible for their negligent reaction to the danger

f. May cause burden shifting to D (or strongly suggest this is in the D’s best interest)
i. Doesn’t always shift burden, only when necessary:

1. D has all the necessary evidence (all evidence is in D’s control)
2. The evidence has been destroyed

ii. Normally, the def. doesn’t have to bring evidence (only in defense of claim – plausible claim)

1. D must produce evidence – or automatically found negligent

2. If proves not negligent or brings forth evidence – burden shifts back to the P

3. Must have plausible & persuasive evidence

g. Best defense – actual cause of the accident
i. Contributory negligence of a 3rd party

ii. Another non-negligent cause of the injury

iii. If D doesn’t have evidence – attempt to prove that they generally exercised reasonable care

h. Expert may be required (consider medical malpractice cases)
Byrne v. Boadle (Ct. Exchequer 1863) (England) – barrel of flour fell from a window above the Ds shop & hit P
· Barrels don’t fall out of windows on their own; that when they do fall, the most likely reason is the negligence of a person in the control of the premises
· No evidence of negligence presented – any facts inconsistent with the allegations are for the D to prove
Connolley v. Nicollet Hotel (p94) – hotel was aware of objects being thrown out the window, majority relied on res ipsa

McDonald v. Perry (SC FL 1998) (p 95) – truck trailer; Failed to prove the accident won’t have occurred without negligence by the D
· Ruled out other causes – res ipsa, but the inference of negligence comes from proof of the circumstances of the accident
· P has failed to prove that there is direct evidence of negligence – evidence is not gone, must switch proof to D
Ybarra v. Spangard (SC Cal 1944) (p 102) – pain in right arm occurred after surgery

· P alleges res ipsa; D makes motion to dismiss as P doesn’t know the instrumentality of the incident & who was in exclusive control of the instrumentality

· D was unconscious, had never had pain before & woke up with pain

· D doesn’t have evidence as he doesn’t know what happened b/c was unconscious – shifted BOP to D
· Expert witness brought in to say that the injury was caused by a traumatic instance – timing could have been around surgery

· Holding: Ds had duty to exercise ordinary care that no unnecessary harm came to him since he was in their custody; each would be held liable for failure to exercise due care (joint liability);  res ipsa enough for a jury as there is an inference of negligence (retrial held against all Ds (joint) )
IV. Medical Malpractice - Negligence
Standard of Care
a. Trained physicians are held to a higher standard of care
i. Ct’s have required that the specialized knowledge & skill of the D must be taken into account - profession as a group can make its own standards of reasonable conduct
ii. Mitigated higher standard of care with allowing the profession as a group to determine the standard of reasonable care 
b. Different Schools of Thought: A Dr. cannot be held negligent for using a school of thought which is not the majority, but is a respected & reputable school
i. Local standard (Similar localities)

1. Strict locality: recognition that opportunities, experience & conditions may differ between densely populated & rural areas

2. Same or similar locality: under the same duty of care  to use the same diligence & skill which is commonly possessed by other members of the profession who are engaged in the same type of practice in similar localities

a. Criticism: legitimized low standard of care in smaller communities

b. No longer applicable in present day where Dr.'s are required to meet national standards
ii. National standard
1. More information available through of medical journals, other networks

2. To become a Dr. must meet national education requirements

iii. Standard cannot be adjusted to what patient can afford
1. No waiver of liability if Dr. doesn’t perform procedure under standard of care

c. Expert witness required to determine the standard of care

i. Expert not required when the lack of care is so obvious as to be within the layman’s common knowledge
1. Expert witness requested b/c of the technical complexity of the facts (expert witness necessary to determine negligence)
ii. Some statutes create requirements for experts to testify – like active practice over a period of time

iii. Considerations (see also daubert test on pg 20)
1. Should it be a Dr. in the same field

2. Should they have to have clinical experience

3. Should the amount paid be disclosed to jury

Sheeley v. Memorial Hospital (Sc RI 1998) (J. Goldberg) (p 111) – expert OBGYN testify on standard of care of family practitioner

· Ds argue expert is overqualified, hadn’t practiced since ’75 so expertise is outdated, from different place (NY)

· Concern is whether the treatment was administered in a reasonable manner, so the expert is qualified
Leonard v. Watsonville Community Hospital – clamp left in patient after surgery - no expert required to count instruments but doesn’t conclusively establish the standard of care

Mattke v. Deschamps – removed part of healthy lung, claimed res ipsa, but expert still required that injury won’t have occurred absent negligence

States v. Lourdes Hospital (St. App NY, 2003) (p 119) – expert necessary for res ipsa claims
· Prior to surgery, patients are put on a board which caused injury sometime during surgery
· Held: Res ipsa can be invoked to allow a fact finder to infer negligence from mere happening of event (R328)
· Expert testimony is necessary to determine that event/injury won’t have occurred absent negligence

· Still have to prove all requirements before inference can be permitted

· Expert testimony must be based on facts & not mere opinions (fact is verifiable)
Informed Consent – failure to adhere to the standard of care
· Like a deviation from the standard of care, a physician’s failure to provide informed consent is a form of medical malpractice

· Harm in informed consent is the adverse physical outcome suffered by the patient
a. Def.: For consent to be informed, the patient must know not only of alternatives that the physician recommends, but of medically reasonable alternatives that the physician doesn’t recommend
a. the physician should explain medically reasonable invasive & noninvasive alternatives, including the risks & likely outcomes of those alternatives, even when the chosen course is non-invasive
b. Disclosures required are of only those alternatives that are generally recognized & accepted by reasonably prudent physicians
i. Earlier consent may be withdrawn while there is still time to adopt an alternative course of action

ii. A substantial change in circumstances requires a new informed consent discussion

4. Schreiber v. Physicians Insurance Co. of Wisconsin)
iii. Misrepresentation of the Dr.’s characteristics & experience are not relevant to the issue of informed consent
iv. Surgeon's personal characteristics are not relevant to the issue of informed consent (unless misrepresented) (Duttry v. Patterson)
b. Duty to disclose the risks: Objective vs. Subjective Standard of Informed Consent (Ashe v. Oncology Associates):
i. Professional custom  - what is the standard disclosures for this procedure (state law, professional ethics)

ii. Reasonable physician

1. physician must adequately present the material facts so that the patient can make an informed decision (material=what a reasonable person consider this material)
iii. Reasonable patient (objective)

1. obligates the physician to disclose only that information material to a reasonable patient’s informed decision (Reasonable person standard on what should be disclosed)

2. the unfairness of allowing the issue of causation to turn on the credibility of hindsight of a person seeking recovery after experiencing a most undesirable result (no one can go back & determine what someone would have done in light particular risk) – holding in Ashe
iv. Subjective patient (not common in practice)

1. Consistent with the view that individual, no matter how misguided, should be able to make their own treatment decisions.
2. Issue: causation based on hindsight when the person experiences an undesirable result
3. A person is unusually sensitive & but for this risk (although small), they won’t have had procedure
4. Ex) If the person is a foot model, would want to know if the procedure had a small chance of blue toenails
5. Very rare cases (Beethoven & hearing, etc)

c. States may have specific laws

i. If person doesn’t want to know risks, still may have duty to tell them by law (dr. has burden)

1. Not considered in patients best interest for them not to know
2. Written consent forms are common as a result
ii. Ex) texas: lists major & minor risks that must be disclosed – if not on list, only negligence claim

d. Negligence components:
i. Duty to disclose the risks – informed consent is standard of care
ii. There is a specific risk not disclosed - negligence
iii. Causation – if they had told me, I would have declined procedure
1. Issue – hindsight 
iv. Damage - Risk happened
e. Informed consent is based on negligence & not battery

i. Physicians failure is better viewed as a breach of responsibility than as a nonconsensual touching

ii. Battery restricted to where physician has not obtained consent or exceeded to scope of consent
a. Battery is defined as invasive, nonconsensual touching
b. Injection of medication is NOT battery (Morgan v. MacPhail)
c. Medical malpractice could also be battery if lack of consent to touching – wrong surgery, wrong Dr.
d. Defense: consent

i. If there is consent to the specific touching & the person who did the touching – there is no battery

f. Exceptions to duty to disclose

i. Life-threatening treatment
a. When the patient is unconscious & otherwise unable to give consent

b. Unable to get consent from a family member

c. The Dr. presumes that if the patient, if competent, would consent to the life-saving treating
a. "wrongful life cases"
b. Can refuse life saving treatment (Wright v. John Hopkins Health Systems)

c. Individuals can make "advanced directive"

ii. Risk is common knowledge (rare)

iii. Therapeutic nondisclosure – adverse outcome(risk of harm) from disclosure (narrow Def.)
a. If person is suicidal, history of being terrified of medical procedures 
g. Risk of statistics v. negligence
a. How would statistics be determined?
i. If 1/5 chance of ill effects – negligence? Or are the risks inherent with the procedure?
ii. If 4/5 malpractice & 1/5 actual other effect?

Matties v. Mastromonaco (SC NJ 1999) (p 123) - Non-invasive procedure still requires informed consent – subjective patient standard
· Old lady who broke hip, had osteoporosis so likely she wouldn’t recover

· Dr. chose to suggest bed rest, rationale that  it would heal sufficiently to restore her to limited function (thus, no surgery) without informing patient of risks - she dislocated her hip during recovery & is now invalid
· Had a previous injury which was crippling but still was independent, Dr. knew she wanted to maintain her independence
· Patient says she would have assumed risks if chance of staying independent, now is in nursing home & bring treated for depression 
· Expert testified that bed rest was inappropriate treatment, but said bones were probably to brittle to withstand the operation
· Dr. can make recommendations, but ultimate decision rests with patient
Duty
· Some duty must exist before a D can be said to have acted negligently
· Involving or requiring effort; Acts of commission as distinguished from acts of omission

· Whether there is a duty is a question of law

I. Affirmative Duty
a. Def.: An affirmative duty to act only arises when a special relationship exists between the parties. The fact that an actor realizes or should realize that action on his part is necessary for another’s aid or protection doesn’t of itself impose upon him a duty to take such action unless a special relationship exists between the actor and the other which gives the other the right to protection
b. Special relationship

a. Contract can create an affirmative duty

b. Traditional Relationships (special relationships giving rise to an affirmative duty)
i. Master-servant (Employer-employee)
ii. Innkeeper-guest or landlord- tenant
iii. Store-customers
iv. Jailer-prisoner

v. Carrier-passenger

vi. Possessors of land held open to the public

vii. Custody of a person who cannot protect themselves – under duty to  prevent him from being harmed and prevent him from causing harm
c. Considerations for special relationship


i. Parent/child

ii. Specific/identified third party

1. Foreseeability alone is not sufficient to create a duty
c. Actual knowledge of a dangerous condition tends to impose a special duty to do something about the condition

a. However superior knowledge of a condition by itself, in the absence of a duty to provide protection is insufficient to establish liability in negligence

b. Duty to warn may be easy to fulfill compared to the potential harm 
i. When cost of warning is small compared to cost of harm

c. Ex) doctor knowing patient has an infectious disease

d. Good samaritan statutes or Duty of “easy” rescue

a. One who fails to interfere to save another form impeding death or bodily harm, when he might do so with little or no inconvenience to himself, and the death or great bodily harm follows as a consequence of his inaction

b. Creates a duty (thus can be liable for breach) which in some states can also be a criminal action

c. Duty of easy rescue unless extremely dangerous activity

1. When cost of warning is small compared to cost of harm

e. Duty to render aid

a. When there is a special relationship between the parties (may be a question of fact)

i. Maybe a common social undertaking 

b. And the D knew or should have known of the other person’s peril he is required to render reasonable care under all the circumstances

f. If created the injury by negligence (malfeasance) – created a duty to help/prevent from further harm (R322)
a. If the actor has caused such bodily harm to another as to make him helpless and in danger of further harm, the actor is under a duty to exercise reasonable care to prevent such further harm

g. Reliance by the injured party (began to act – duty to continue to act)
a. If a party voluntarily assumed a duty to the injured party by acting affirmatively to induce them to rely on him

b. Rendered voluntary aid & filed to carry it out (assumption of duty)

i. Once you begin to help – now have a duty to finish helping

ii. Reliance gives rise to an affirmative duty

c. Without reliance, the injured party may have acted differently

d. Reed v. Bojarski- physical exam at work, has a duty to inform the patient of any serious medical condition

i. More than likely the patient relied on the Dr.’s diagnosis & won’t go to another Dr

e. One who assumes to act, even if gratuitously, may be under a duty of acting carefully, if he acts at all

h. If created a an unreasonable risk that could cause physical harm to another
a. Under a duty to exercise due care to prevent the risk from occurring even though at the time the actor had no reason to believe that his act would create such a risk

i. Duty to avoid affirmative acts which may make the situation worse (includes rendering aid)
a. Have a duty not to make the person worse off by rendering aid

b. If the D does attempt to render aid and takes charge and control of the situation, he is regarded as entering voluntarily into a relation which is attended with responsibility. The D will them be liable for a failure to use reasonable care for the protection of a Ps interests
j. Exceptions to the no affirmative duty rule:

a. Non-negligent injury (nonfeasance) – one who innocently injured another had no duty to exercise due care to ensure the others subsequent well-being

b. Dr. can refuse treatment to a new patient as they have not established a relationship

c. Policy rationale for limiting duty to 3rd persons:
i. Place unnecessary fear to the public

ii. Cry wolf – have less impact on society if warn

iii. Special person v. unknown person 

iv. Placing duty to third persons on police officers may place an undue burden on society
v. When the person is unknown – unforeseeable (must be identified to have a duty)

1. Warnings to the general public are usually not required/effective
d. Non-negligent creation of risk – if the party did not create the peril or change the nature of the existing risk

II. Considerations as to whether a duty has arisen (this causation)
a. Foreseeability of harm to the P
a. most important, but alone cannot be sufficient to create a liability (duty)

b. All those that are foreseeably endangered by his conduct

b. The degree of certainty  that the P suffered injury

c. The closeness in connection between the D’s conduct and the injury suffered

d. The moral blame attached to the Ds conduct

e. The policy of preventing future harm

f. The extent of the burden to the D

g. Consequence to the community to impose a duty to exercise care with resulting liability from breach

h. The availability, cost and prevalence of insurance for the risk involved

Harper v. Herman (SC MN 1993) (J. Page) - kid jumping from boat into shallow water (No duty to warn, no special relationship

· No previous relationship – Harper was a guest

· Herman knew the location & did not inform/give notice of danger

· Invitation – “are you going in?”

· Knew the depth b/c set the anchor, familiar w/lake?

Farwell v. Keaton (SC MI 1976) (p 140) - Two friends on “social adventure” – Keaton beat-up & Farwell brought home & left in car

· Knew or should have known his danger and had an affirmative duty to render aid

· Policy considerations for imposing a duty: 1) Dangerous society where we don’t trust strangers, 2) Emphasize other possible solutions – call police, etc

III. Duty to third parties
a. Duty to warn third parties
a. Third parties must be identifiable
b. Doctors responsibilities:

1. When a patient is infected with AIDS, usually have a duty to ask the patient, get informed consent, before informing third parties

2. May have a duty to inform known persons who may become infected if the person is KNOWN (spouse, etc)
c. Parents are under a duty to control their children from causing harm to third parties

1. Not necessarily vicariously liable for actions – but may be negligent for failure to warn third party, failure to control, provide adequate supervision

b. Other duties to third persons

a. Negligent entrustment: liability arises out of the combined negligence of both, the negligence of the cone entrusting the automobile to the incompetent driver and the other it its operation

1. Examples where a duty may be created:

a. May be liable if entrusted a firearm and ammunition to child (or leaving access available) – pg 193

b. Car company may be liable for negligent entrustment of car (i.e. no DL) – pg 192

c. Assisting a drunk person pump gasoline – pg 192

d. Guns/Keys in the ignition – community standards; legislature must enforce – pg 192

i. Aggressive stance of duty: holding people liable who enabled a third party

e. Selling a firearm to a drunk person – pg 193

2. Time frame between entrustment & harm considered – see Peterson v. Halsted (p 191)

b. Negligent hiring, retention & supervision – employers may be negligent
IV. Private Right of Action: does this statute give rise to duty?
a. Different from negligence per se (Statutory “torts”)
b. Can be either express of implied

a. Express – does the person meet the requirements in the statute?

b. Implied right of action (Ct’s must infer) – three part test  (Uhr Test)
1. Whether the P is one of the class for whose particular benefit the statute was enacted

2. Whether the recognition of a private right of action would promotes the legislative process

a. Legislature’s intent

3. Whether creation of such a private right would be consistent with the legislative scheme
c. Posner (p173): if statute is silent, shouldn’t infer 
a. Under report: sued for negligence

b. Over report: sued for defamation
d. Examples – create an affirmative duty!
a. Reporting also goes to state agency, so may not go to general public – would have heightened institutional duty
1. Reporting Child Abuses (p173): failure to report has obvious “downstream” considerations

a. Is done in secret, so harder to determine

b. Victims are unable to articulate their harm

c. Duty keeps the child out of harm’s way

d. harm can happen over  a period of time
2. Reporting Crimes (p174): duty to report outweighs risk of over-warning if specific/known victim (Tarasoff)
b. Fed. Statutes (p174): In absence of Fed Common law, Fed. Ct’s cannot create civil liability independent of Congressional enactment
Tarasoff v. Regents of California (SC Cal 1976) (p 157) – Dr.’s duty extended to third party = special relationship (party was known)

· more solvent D

· Holding: duty of reasonable care if knew of threat, standard of profession; already informed police – informed of risks, actions of patient, knowledge of victim; week lapse b/w threat & action (were there other intervening factors- May be proximate cause issue)

· Both criminal & civil trial went to supreme Ct. (Criminal Ct. said they were insane)

· Dr.’s duty is not absolute – in this case, already had broken Podar’s relationship – he had lost confidence & not come back (8/20 threat – contacted police & no more visits)

Uhr v. East Greenbush Central School District (Ct. App. NY 1999) (J Rosenblatt) (p 168)

· Facts: school failed to test for scoliosis; as a result, it went undetected and worsened

· which was required by statute: here did not meet third part of test b/c suit against school district would burden society/ fact that school violated statute could allow open-ended tort liability

Reynold v. Hicks (SC WA 1998) (p 183) – third persons injured by an intoxicated minor – more solvent D

· Concern of open ended liability for individual host/different from commercial host

· Clearly violated a statute – serving alcohol to minor (negligent entrustment of a minor?)

Vince v. Wilson (SC VT 1989) (p 188) – grandmother sued who bought car for a “carless driver” who injured her- more solvent def.

· She “funded” instrumentality, but he passed drivers test, so complied w/statute 

· Policy considerations: Background checks necessary? Liability shifted to person who relied on background checks? B/c money provided, is donor always liable? Money can be used for anything, so is use foreseeable to cause harm?

V. No duty

a. The D has played a role in creating the risk that harmed the P, but for policy reasons no duty exists

b. Public utilities to third parties w/out privity to contract
c. Social Hosts liable to third parties injured by guests

a. Social/cultural reasons for not imposing liability on host

1. Not capable of handling responsibility?

b. May be a crime to serve minor, but still probably won’t impose liability to third parties injured

1. May only apply to minors injured (Washington law – pg 185)

c. Ct. said “judiciary is ill equipped to impose social host liability” – must be a collective society decision (i.e. enacted by legislature who represents populus)

1. Some Ct’s have imposed liability & legislature has later overridden decision

d. Commercial vendors

1. Dram Shop acts (p 187) – impose a liability on commercial enterprises for harm resulting from intoxication when they serve a person to the point of intoxication or serve an intoxicated person

2. Airline cases - not liable to third parties hurt 

a. defense: not knowing how the person was getting home – car/taxi/hotel

Strauss v. Belle Realty Co. (Ct App NY 1985) (p176) – injuries in a building common area due to a power outage
· Policy considerations for no duty: if held for ConEd, then only people in their homes could recover

· Harm may have been foreseeable, but no contractual relationship (only with building owner)

· ConEd found grossly negligent (Quasi public utility: lenient b/c greater the tort/more liability limited) - Allowing liability won’t be a public good

Pulka v. Ellam (p181) - Pedestrian struck by a car while it was being driven out of D’s garage 

· garage had no duty, even though warnings would require little effort

VI. Duty of Landowner
· All entrants to land are trespassers until the possessor of the land gives them permission to enter
· Natural v. Artificial

· For natural conditions – status eliminated & only owe duty of reasonable care

- If hazard is open and obvious, don’t owe a duty

*If minor w/adult – share same status as adult (if not considered entering the premises for alternate purpose (i.e. playing w/friend))

- Special relationship is separate and distinct from the duty of a landowner
Three areas of Landowner Liability: 
a. Conditions on land give rise to physical harm – what is the duty that a person who owns the land has to visitors?
b. Nuisance cases: Effecting lives of people off land by what doing on land
c. Activities on land injure someone (what’s happening on land v. condition)
a. Misconduct is usually required (I.e. crime on property)
b. Some states limit liability for recreational activities – public policy

Traditional view:
· Some Ct's suggest abolishing the classifications. (keeping classifications - establishes predictability but limits recovery for some people badly injured) – pg 203, 208
1. LICENSEE: permission as a social guest
· Generally, the possessor owes a licensee the duty to make safe the dangers of which the possessor is aware. 
· Duty of care owed for known dangers; if unknown hazard, no liability
· Common understanding:  that the guest is expected to take the premises as the possessor himself uses them (no additional precautions expected more than the possessor would have normally)
2. INVITEE: permission based on business purpose or invitation to the public
· Generally, a possessor owes invitees the duty to make safe dangers of which the possessor is aware & the possessor owes invitees the duty to exercise reasonable care to protect them against both known & those that would be revealed by inspection.
· An entrant becomes an invitee when the possessor invites with the expectation of a material benefit from the visitor or extends an invitation to the public generally. R 332
· Business invitee – invited to remain on the land for the purpose directly or indirectly connected with business dealings with the possessor of the land
· The landowner is subject to liability to the invitee if the occupier:
· Known or by the exercise of reasonable care would discover the condition, & should realize that it involves an unreasonable risk of harm to such invitee.
· Should expect that they won’t discover or realize the danger or will fail to protect themselves against it
* Invitee even if come into commercial business, open to public to use bathroom/telephone b/c may be incidental commercial benefit
3. TRESPASSER: unlawfully or w/out permission
· Generally, the possessor woes a trespasser no ordinary duty of care 

· Exceptions:
· Known history of trespassers of the land & may encounter a hidden damages, the land owner owes an ordinary duty of care to warn 
· When there is a known trespasser, the land owner owes an ordinary duty of care to warn (usually that they won’t willfully & wantonly harm the trespasser)
· Some circumstances, trespassers engaged in a criminal act won’t be able to recover
· Have duty NOT to booby trap – can’t create an unreasonable condition
· Attractive Nuisance (p 200 – R39): a possessor of the land is subject to liability for physical harm to children trespassing thereon caused by artificial condition upon the land if:
· Place where the condition exists is one upon which the possessor knows or has reason to know that children are likely to trespass 
· condition is one of which the possessor knows or has reason to know & which he realizes or should realize will involve an unreasonable risk of death or serious bodily harm to such children
· children b/c of their youth d not discover the condition or realize the risk involved in intermeddling with it or in coming within the area mad dangerous by it
· utility of the possessor of maintaining the condition & the burden of eliminating the danger are slight as compared with the risk to children involved
· possessor fails to exercise reasonable care to eliminate the danger or otherwise to protect the children
* (Must have all requirements (a)-(e) to establish liability (miss one, def. wins)
* If a danger is so obvious that the child should be knowledgeable, then there is no liability
General standard of reasonable care can be applied to landowners (if J/D doesn’t recognize trad. categories)
· Considerations:
· Foreseeability of the harm
· The purpose for which the entrant entered the premises
· The time, manner and circumstances under which the entrant entered the premises
· The use to which the premises are put or are expected to be put
· The reasonableness of inspection, repair or warning
· The opportunity and ease of repair or correction or giving of the warning
· And the burden on the land occupier and/or community in terms of inconvenience or cost in providing adequate protection

Criminal Activity on premises – claim of inadequate protection of premises
· Landlord/possessor is an insurer of safety of his tenants and has a duty to take those measures of protection which are within his power and capacity to take
· Duty may be discharged if this is an unreasonable (costly) burden however, landlord is entirely justified in passing these costs onto his tenant
· No duty unless the crime is Foreseeable:
· Factors:
· Specific Harm Rule: a landowner doesn’t owe a duty to protect patrons from violent acts of 3rd parties unless he is aware of specific, imminent harm about to befall them
· Prior similar incidences test: foreseeability is established by evidence of previous crimes on or near the premises. (past history will put the landlord on notice of a future risk – nature and extent))
· however, policy would say that landowner is not entitled to one free crime
· Totality of circumstances: takes into account the nature, condition and location of the land as well as other relevant factual circumstances bearing on foreseeability 
· level of crime in the surrounding area
· places a greater duty on landowners to foresee the risk
· Policy: to strict a duty on landlords? Would tend to discourage doing business in high crime areas, burden on a city/area that is troubled (more stores allow a city to recover)
· Balancing Test – addresses the interests of both the business and their customers by balancing the foreseeability of harm against the burden of imposing a duty to protect against the criminal acts of 3rd persons
· Like Learned hand formula (harm/burden) - considers both the social and economic impacts

· landowner doesn’t owe a duty to comply with a robbers demand for money in order to avoid increasing the risk of harm to patrons (would encourage hostage taking and deter active resistance)
Landlord/tenant duties:
· Tenant assumes possession of apartment when assumes property by lease, thus has the obligations of landowner duty for activities and conditions on the property during the time of lease
· The landlord must act as a reasonable person in the circumstances including the likelihood of injury to others
· Exception – when the landlord is still liable:
· Hidden danger on the premises in which the landlord is aware but not the tenant
· Premises leased for public use
· Premise retained under landlord’s control (ex- Common areas, stairways, lobbies)

· Premises negligently repaired by the landlord
· Reliance on landlord, thus tenant will forgo repair efforts
· Landlord may be responsible for preventing crimes on the property
· Historically: intentional torts, the landlord is not liable for causation
· Modern: if criminal intervention/activity Is foreseeable, then may be liable (see above)
Dangerous conditions on property near public areas
· Duty of care to travelers on highways if there is an artificial condition so near the highway that they realize or should realize it creates an unreasonable risk

Carter v. Kinney (SC MO 1995) (J. Robertson) (p 195) – church bible study, slip and fall on ice - LICENSEE

· D not aware of the danger, no future social relationship, no intangible benefit

· Sign-up sheet posted in church, not a public invitation (thus invitee)
Heins v. Webster County (SC NB 1996) (J. Connolly) (p 201) – social visit to hospital
· At hospital on a visit, slip and fall b/c of snow (natural condition?)
· Ct. eliminated distinctions and required a general standard of reasonable care to all visitors

McCurry v. YMCA (p 206): implied invitation/licensee – no barriers like a sign & easy to access, then considered open to public

· Same standard of acre should be given to all users of the facilities
Posecai v. Wal-mart Stores (SC LA 1999) (p 211) – P robbed in parking lot; no duty to protect from criminal acts from 3rd parties?

· Security guard inside store, expert said was high crime area & had duty to provide protection to customers

· Custom is element: no other store in the area had a security guard

· Used balancing test, where dissent said should be totality of the circumstances
V. Spousal suits & parent/child suits (p 218)
a. Spousal suits: 

i. Married couples may be able to bring suits against each other, depends, risk of collusion

ii. Usually allowed for intentional torts since “harmony” has already been disrupted

b. Parent-child suits: 

i. Intentional torts – child can bring suits
VI. Gov’t Immunities & Fed. Tort Claims Act
· Private operators held to a higher standard than the Gov’t
a. Sovereign immunity: A sovereign is exempt from suit on logical and practical ground that there can be no legal right as against the authority that makes the laws on which the right depends
i. Reluctance of Ct’s to enforce liability on the police – burden to society
ii. Any recovery would be compensated by the taxpayers
iii. Includes public operations like transit systems, etc – liability would pose a burden on the utility/resources

b. Exceptions:
i. Duty to protect citizens under a protective order

ii. Cuffy elements (p 236) – exception to Gov’t immunities when there is a “special relationship”
1. An assumption by the municipality through promises or action, of an affirmative duty to act on behalf of the party who was injured

2. Knowledge on the part of the municipality’s agents that inaction could lead to harm

3. Some form of direct contact between the municipalities agents & the injured party (restrict liability?)

4. The party’s justifiable reliance on the municipality’s undertaking
iii. Discretionary/Ministerial acts by Gov’t employees (see FTCA):

1. Two step test in order to determine whether the an action is exempt from suit under the discretionary function exemption:

a. Whether any Fed. statute, regulation or policy specifically prescribed a course of action from an employee to follow – thus, the employee has no choice but to follow

i. Operational decisions – non-discretionary

ii. Ministerial act (prescribed standard): rules under which the person works, then Gov’t/person is not liable

b. Where the “basic injury” is whether the challenged discretionary acts of a gov’t employee are the nature and quality that Congress intended to shield from tort liability

i. ONLY discretionary acts with GREAT significance fall within the act and are exempt from suit

ii. Require policy judgement (ex - Planning decisions are policy oriented)
iii. Question is whether the decisions are grounded in policy – if not, not covered under exemption (are they “fraught with public policy considerations?”)
iv. Intentional assaults by Gov’t employees, if the gov’t was somehow negligent in preventing attack

c. Fed. Tort Claims Act:

i. When an individual is injured by an act of the gov’t, the FTCA allows them to bring suit unless the action that allegedly caused the injuries is a discretionary function as defined under the FTCA

1. Cases against the Fed. Gov’t will be held in Fed. district Ct’s without a jury

2. Shall be liable in the same manner as civil persons, except no punitive damages
3. Contingent fees are limited
ii. Sec. 2679(b) & 2680 (p 252): “Discretionary function exception” : civil action for money damages arising out of or relating to the same subject matter against the employee or the employee’s estate is precluded without regard to when the act or omission occurred. These shall apply to:
1. Any claim based upon an act or omission of an employee of the Gov’t, exercising due care, in the execution of a statute or regulation, whether or not such statute or regulation be valid, or based upon the exercise or performance or the failure to exercise or perform discretionary function or duty on the part of the Fed. agency or an employee of the Gov’t, whether or not the discretion involved be abused

2. Any letter or claim arising out of the loss, miscarriage, or negligent transmission of letters or postal matter
3. Any claim for damages caused by fiscal operations of the treasury or by regulation of the monetary system
4. Any claim arising out of the combatant activities of the military or naval forces, or the Coast Guard, during time of war
5. Any claims arising in a foreign country
d. Feres Doctrine (p 261)

i. “Any claim arising out of the combatant activities of the military or naval forces, or the Coast Guard, during time of war” is now “encompass all injuries that arise out of or in the course of military service”
Riss v. City of NY (Ct. App NY 1968) (p 230) – boyfriend threat & lye on face – duty to protect when known threat?
· P requested protection from her ex-boyfriend stalker, no protection given

· Policy – can we be singled out for protection? Number of policy/how safe we want to be/compensation are policy decisions has to be determined by legislature
Lauer v. City of NY (not in reading) - Can a mistake by a Gov’t employee result in liability result in respondent superior?

· “must depend on act” – discretionary/ministerial, Here medical examiner failed to file a report which was required by her job, therefor ministerial

Cope v. Scott (US Ct. App 1995) (p 252) – park road (Beach Drive) that was in disrepair, Road maintained by Fed. Gov’t
· 3 part test used by the Ct.:
· Totally Discretionary function
· So specific that the exact course of behavior followed would have resulted in no injury/liability
· Some discretion/some choice (some ability)

· Policy choice – would be exempt from tort (Budget cannot be an exception)

· Just b/c of budget constraint, the issue is not exempt (repairs)
· Consider public policy factors – but here not policy b/c the decision not to hang warning signs was a discretionary aesthetic judgment

Duty - Nonphysical Harm

· Damages for economic and emotional harm are routinely recoverable when they occur as a result of physical harm for which the P establishes liability

· P harmed/emotional distress = direct

· Bystanders/emotional distress = indirect

· Someone who has impending death can recover is it can be determined that they knew death was coming for more than a brief period of time (i.e. airline crash, skid marks) – not all J/Ds adhere to this rule
I. Emotional Harm (NIED)
a. Rationale behind limiting recovery for emotional harm:

i. Physical injury wasn’t the natural and proximate result of the negligent act

ii. No liability exists in the absence of impact

iii. Public policy: liability rests on conjecture and speculation

1. Could allowing this claim lead to fraud claims? Could different people have different reactions? Flood gate of claims?

b. Modern view – medical knowledge on the relationship between emotional disturbance and physical injury has steadily expanded and such relationship no longer appears to be a serious challenge

i. Transition noted on page 266 – impact can be inconsequential or slight

ii. If the emotional injuries resulted in manifestation of physical symptoms and occurred as a direct result of the harm or negligence, this could be sufficient for physical impact requirement

1. Burden of proof is on the P

II. Bystander recovery – Emotional Distress
a. Zone of danger of physical impact

i. those Ps who sustain a physical impact as a result of the Ds negligent conduct OR who are placed in immediate risk of physical harm by that conduct

ii. Rationale you are within such close proximity of the harm that you, yourself could have been injured – the fear is equivalent to that of being hit

iii. applies to Dillon test as “located at the scene”

b. Dillon test (p287) – as a result of the Ds negligence, emotional injury would be compensate able b/c foreseeable when:
i. Located at scene (“Zone of Danger”) as contrasted to a distance away
ii. Emotional impact resulted from Sensory & contemporaneous observance of the accident as compared with learning of the accident after the occurrence
iii. Closely related (family/marital)

1. May be limited to relatives residing in the same household

2. Parent, siblings, children and grandparents

3. Policy reasons for restricting to family 

a. Married couples – rights given by the state

b. Unmarried couples –unreasonable burden on the Ct’s to determine whether the relationship was stable and significant (including matters of sexual fidelity) - See page 294 (bottom)

c. Gay couples – may not be precluded b/c marriage may not be option

iv. Severity of the physical injury causing emotional distress
III. Fear of an illness based on Ds negligence/exposure

a. In absence of a physical injury or illness, damages for fear of cancer can be recovered only if the P pleads and proves:

i. As a result of the Ds negligence, the P is exposed to a toxic substance which threatens cancer

ii. The P fear stems from the knowledge, collaborated by medical and scientific opinion, that it is more likely than not that the P will develop the cancer in the future due to toxic exposure

b. Ps fear must be serious, genuine and reasonable to recover

i. Zone of danger could be that the P is able to show a needle contained the HIV virus (the exposure)

ii. May be based on a community/reasonable person standard – what would they fear?

IV. Considerations for recovery under emotional harm:
a. Did the P seek medical help to ease their distress? (BOP – P)
b. Did the P present expert/medical testimony concerning their health? (BOP – P)
c. Would a reasonable person believe a bystander would be seriously injured if this type of accident occurred?

d. Emotion distress must be “serious and verifiable” and can include:
i. nervous breakdown, hospitalized, lost weight, anxiety, insomnia, cold sweats, phobia, shock
ii. headaches could qualify is lasted for a substantial period of time

e. Not sufficient: Fear or other momentary effects are not sufficient

i. Temporary fright, disappointment, regret

ii. Vomiting alone is probably not sufficient, even though a physical manifestation

Falzone v. Busch (SC NJ 1965) (p 264) – automobile accident, scared, became ill, but otherwise not harmed

· Historically: P could not recover on nonphysical harm, only if there was “physical” injury (Ct. said “lack of previous precedent doesn’t mean they can’t rule that way”)
· Emotional injury so severe that it has physical manifestations may be enough to recover - physical impact is not required
Metro North Commuter RR v. Buckley (SC 1997) (p 273) – asbestos w/o symptoms – claim for emotional harm

· Contact with the asbestos dust sufficient for impact?
· Applied zone of danger test

Potter v. Firestone (p279) – none of the Ps were ill but faced an enhanced but unquantified risk of developing cancer in the future

Portee v. Jaffee (SC NJ 1980) (p 286) – mom watched child die in elevator – could recover from non physical harm

· Became severely depressed and self-destructive, attempted suicide

· Applied Dillon factors

Bouson v. Sanpri (p 292) – extended duty to other family who were in the zone of danger
Johnson v. Jamaica Hospital (p295) – child abducted & returned after 4.5 months, hospital owed no duty to parents

· Parents could not recover – did not meet thresholds: Parents not in the “zone of danger,” were not in contemporaneous observance, Parents did not incur serious injury or were not in contemporaneous observance of the child’s injury (Dillon test)

· Only “interested bystanders” – remote from the event, no duty thus no liability
· Family could recover for other causes of action, probably plead the wrong claim (negligence on behalf of the child would have certainly won case for them)

Johnson v. Lando (p 297) - Hospital doesn’t have duty to other family members whom they are not caring for, even though could not locate a body for 11 days
· but does have a duty to have “their facts straight” when they tell family members/friends someone has dies and refrain from negligently causing injury
· Does allowing a family to recover have policy implications? Dissent said, not going to be so open-ended

V. Loss of Consortium

a. Historically: a man’s cause of action only; modern – both man & woman can recover

b. Spouse seeks to recover damages for loss services, companionship (sexual and social services)
c. Controversy, and probably cannot recover
i. parent/child – if the child is seriously injured or dead  (still controversial- see state law for specifics)

ii. Siblings

iii. Unmarried couples
VI. Economic Harm

a. Less protected than physical harms (in negligence law) – recovery more likely in contract law

b. See section at end of outline

VII. Procreation – wrongful birth/wrongful life/wrongful conception/wrongful pregnancy

i. Sensitive topic – can be everything from genetic counseling prior and during pregnancy, medical diagnoses during pregnancy, sterilization, abortion, etc
a. Issue – with the information/act – you have changed position

b. Have to make a choice about these issues – not necessarily about what the choice was

c. Does the P have a duty to mitigate damages?

ii. Why not a claim for medical malpractice?

a. Seeking larger recovery

b. The patient assumed the risk of the procedure (informed consent)

c. Mal practice would only give the costs directly related to the procedure – here they want additional costs beyond procedural cause

d. Mother probably has claims for emotional distress and other injuries under medical malpractice

e. Causation issue: Real cause of the child is intercourse, not doctor? Or would this have a negative policy impact – standard of the community
iii. Recovery sought

a. Limited recovery rule 

i. Costs recovered:

1. Medical expenses for the ineffective sterilization procedure

2. Medical and hospital costs of the pregnancy

3. Expense of subsequent sterilization procedure

4. Lost wages

5. Emotional distress arising out of the unwanted pregnancy (possible)

6. Loss of consortium for spouse arising out of unwanted pregnancy

7. Medical expense for prenatal care, delivery and post natural care
ii. Rationale:

1. Considered the “joy” of having a child outweighs economic costs of child rearing 

2. Had choice to keep child, which is evidence of joy/benefit received 
a. could have chosen to give it up for adoption or had an abortion
iii. Issues:

1. Should doctor’s damages be mitigated b/c P had the “luxury” of choosing to abort or give up for adoption?
2. Constitutional issue

a.  Right to have/not have children – Ct. shouldn’t make decisions about reproductive health

b. Ct. is determining what you consider a benefit (but you didn’t want a child)

c. Assuming abortion/adoption is an option

3. Doctors negligence is offset by “joy” of P – doctor is benefiting from negligence

4. Procreative autonomy – the decision of recovery shouldn’t be weighted on the decision not to have a child at all versus the decision not to have an unhealthy child

b. Full recovery rule (controversial)

i. Costs recovered:

1. Recovery of costs of child rearing

2. All other foreseeable costs (see above)
3. May decline to offset emotional benefits to economic loss

ii. Issue: what costs are foreseeable?

1. Handicapped child/healthy child – some children are more costly to raise

2. How do you know what are the “full” costs of the child?

a. “Exercise in prophecy” – how can these costs be foreseeable?

b. Die young/live to 18

c. Sickly/healthy

c. Full recovery rule: Special costs for handicapped child

i. Costs recovered:

1. Recovery of costs of child rearing

a. More damages can be assessed b/c assuming it is more expensive to take care of a special needs child

b. Special medical and educational costs beyond normal child

2. Recovery for emotional distress

a. Emotional drain to the affected parents

3. All other foreseeable costs (see above)
ii. Notice requirement : Doctor must have known or should have known that they are susceptible to handicapped children
a. Ex) Florida case on p 329: P had two previous kids with mental/physical handicaps – on notice that a third might be handicapped – so doctor needs to take extra care

b. Eggshell P – take the P “as is”

2. Or doctor caused injury to where child is handicapped

iii. Issues: doctor is punished for choice to keep a child – and the parents having joy

1. Benefit, have a child – benefit, doctor pays for it

d. Duty owed to wife when vasectomy is not performed correctly? - Duty extends to the patient only

i. medical malpractice vs. wrongful life?
e. Recovery for the child - Cannot recover for saying they wished they had never been born

Emerson v. Magendantz (SC RI 1997) (p 326) –baby handicapped, claimed negligent sterilization lead to wrongful life

· Surgical tube libation and still got pregnant

· Ct. chose limited recovery rule, offset damages by joy – so did not give “full recovery”
Causation

I. Cause in Fact – “actual cause”: D’s negligence more likely than not the cause of P’s injury
I. “But-For” test: But for A’s negligence, B’s injury would not have occurred

1. X caused Y, if x had not occurred, Y would not have occurred
2. Doesn’t have to be the only cause

a. Can’t be remote or speculative

b. Most likely will be cause in fact if “more likely than not” A caused B

3. Complication:   But-for test is problematic, if multiple actors are negligent. 

a. Each D can argue that P would still be injured, due to other D’s actions, even if the first D had not been negligent. 

II. Reasonable Probability: Evidence from which inference might reasonably be drawn that the cause A was due to B
1. If two or more causes exist, for one of which the D may be liable, and a party established facts from which it can be said with reasonable certainty that the direct cause of the injury was the one in which the D was liable the party has complied with the spirit of the rule

2. Ordinary P has burden of proof 

a. if other causes, must be proven by P (reasonable possibility)

3. If it can be reasonably inferred (by the P) that would justify submission of the facts – it could be reasonably be submitted to the jury (thus, there is a reasonable probability)
III. Proportional liability (P 345) : Based on probability of causation

1. would not compensate victims 100% - only by proportion the D may be liable 

4. Ex) def. 58% probability of liable – P gets 58% recovery

IV. Two-disease rule – see also pg 24, bower criteria when trying to determine if can sue now/later
1. Sue for the second disease when it develops, not on the prospect of the second disease

2. If sue for disease you have now, and potential future disease, you will most likely only recover for emotional distress for the prospect of getting the second disease
3. Rationale for limiting recovery when disease has not yet occurred:

a. may compensate for something that will not occur

b. spend the money now

4. better-than-even chance of having disease, usually can sue now

V. Substantial factor - When there are two or more negligent actors, but-for test breaks down
1. But for is a prerequisite to the substantial factor test
2. Consider: nature of the harm, traceability or non-traceability to the respective tortfeasors.
3. P must show: 

a. That the D’s negligent act or omission was a but for cause of the injury
b. D’s negligence was probably (more likely than not) the cause of the injury(not just likely or possible the cause)
c. That the negligence was causally linked to the harm

d. That the D’s negligent act or omission was proximate to the resulting injury

4. It is up to the negligent party to bring evidence DENYING but for cause, that it is not a substantial factor (burden shifting)

b. Expert testimony to support causation:
I. Daubert : 4 factor test for admissibility of expert testimony – judge makes the preliminary assessment on whether the expert testimony meets threshold to be applied to facts at issue (judicial gatekeeper roles)
1. Daubert test also found to apply to testimony of technical experts or those with otherwise specialized knowledge – but not necessarily all experts)
2. Daubert Test: When does the expert speak w/enough sound scientific basis to testify
a. Whether the theory can be (and has been) tested according to the scientific method
b. Whether the theory or technique has been subjected to peer review and publication (Published & critiqued)

c. In the case of a particular scientific technique, the known or potential rate of error

d. Whether the theory is generally accepted

II. Frye rule: “generally accepted”

1. required that a scientific evidence be based on techniques/theory generally regarded as reliable in the scientific community to be admissible

2. more restrictive – what has become generally accepted is not necessarily the best

- “Expert testimony is necessary to establish causation if any inference of the requisite causal link must depend upon observation and analysis outside the common experience of jurors”
- “Lay persons testimony suffices only if cause and effect are so immediate, direct and natural to common experience as to obviate any need for an expert medical opinion” (p357)
c. Lost opportunity (loss of chance)
I. Def.: the negligent denial by healthcare provider for the most effective therapy for a patient’s presenting medical problem. The negligence could be misconduct (incorrect diagnosis), the application of appropriate treatments, failure to timely provide the proper treatment. The patients claim is that, prior to the negligence; there was a chance that he or she would have been better off with adequate care. B/c of negligence, this chance has been lost.
1. Almost always need an expert

2. P must have suffered death or debilitating injury (actual physical harm) made worse by the lost chance

3. Susceptible to individual progression – not all people develop disease at the same rate

4. Delay must have been the cause of the injury – huge uncertainty in this cause of action

a. What if at initial visit performed medical procedures reasonable in the circumstances – still be a cause of action? Or medical malpractice

II. Measure of damages

1. Proportional damages/recovery – i.e. 35% of actuarial value of life?

2. Age/health can be a factor

a. 100 year old woman – chances of living are probably slim anyway, so no recovery?

III. Ex) went to the doctor b/c you had a headache; 6 months later find out your headache was a brain tumor

1. Now have 10% chance of recovery

2. Estimate at 6 months prior you have a 45% chance of recovery

a. Lost chance of 35%

b. Difficult to prove what would have been the result if treated in the first instance – could still be the same – how responsive would the patient have been?

Stubbs v. City of Rochester (Ct. App. NY 1919) (p 340) – drinking contaminated water and typhoid outbreak

· It is enough for a question of fact - If two or more possible causes exist, and only one of which the D could be liable

· if P facts establish w/reasonable certainty, that the D could be liable

· Obligation/duty to provide water & provide clean water, Core function not to cause typhoid

· Had expert testimony, in their opinion the outbreak was caused by contaminated water

· Majority of the cases occurred when contamination existed
Zuchowicz v. United States (US C. App. 1998) (J. Calabresi) (p 347) – overdose on a medication caused cancer

· Expert testimony: number of persons who received this overdoes was small, other potential causes
· Dr. Matthay: Progression & timing of drug; onset of disease looked like drug overdose

· Dr. Tackett: “more likely than not”; “plausible scientific mechanism”

· Neither shows that what the doctor did caused the condition, or that the medicine was the cause (Used Daubert test)

· Lack of medical data specifically related to the overdose – would it even cause the harm?

· Experts have to make guesses since there is no empirical data to base expectations

· Drug could have caused pulmonary problem, correct dose could have caused problems or another drug could have caused illness – don’t know, so no actual cause (but for) - therefore, expert testimony inadmissible

Alberts v. Schultz (p 360) (late diagnosis, when could have been treated earlier – would this have helped his chances to save his leg?)

· No way to prove actual lost chance – the first doctor did not do any tests

II. Joint & Several Liability
a. Def.: more than one relevant cause may be involved, and the P may sue them together or separately and recover the full extent of damages from either one

i. The P could recover the entire amount from either one

b. Intentional torts are difference and cannot be compared to negligence

c. Reverse bi-formation: When the jury assessing damages before liability

1. May be a lower settlement – b/c jury assesses what it would do at 100%, when P may only recover 50% (If jury knew may only recover 50%, could raise damages to compensate)

d. Concerted action: precise identification of the wrongdoer is impossible
i. Def.: provides for joint and several liability on the part of all D having an understanding express or tacit to participate in a common plan or design to commit a tortious act

1. That the tortfeasors had somehow been engaging in a common venture that should subject them to shared liability. 

2. when two of more tort-feasor act concurrently or in concert to produce a single injury, they may be jointly and severally liable - direct participant or encouraged or assisted other

a. ex: pilot and co-pilot; doctor and nurse; drag racers; contract
e. Alternative liability: precise identification of the wrongdoer is impossible
i. Def.: where two Ds breach a duty to the P, but there is uncertainty regarding which one caused the injury, the burden is upon each such actor to prove he has not caused the harm

1. Like summers and Tice

ii. When small group – the likelihood that one of the tortfeasors caused the injury is high, thus holding them both liable is not unfair

1. Fairness disappears with the decreasing probability that any one of the Ds caused the injury

iii. A&B negligent actors, acting independently of one another, but the negligence of either would have caused the full damage.

1. Parties not trying to act together

2. You can’t say whether A or B caused it, so use joint and several liability

3. Each tort was a substantial factor 

4. Joint & severally liable: They are both liable or either of them are liable for entire injury

iv. A&B are independent tortfeasors/separate, traceable damages?

1. Each is liable only for the part of damage caused by each, if the damages can be traced among them (Each is only liable for the damage he/she caused)

2. Separable damages – distinguishable and sets clear causation

a. If can’t distinguish damages – joint & severally liable: They are both liable or either of them are liable

v. A&B negligent actors, acting independently.  Neither, alone, was sufficient to cause the damage, but the two negligent acts combine to cause a greater injury than what would have been caused by negligence of either

1. Joint & several liability for entire injury: They are both liable or either of them are liable

vi. A&B negligent actors, acting independently.  C is hurt by one but not both, but you can’t tell who did it?

1. Joint & several liability: They are both liable or either of them are liable

2. Would be unfair to exonerate both from liability if the injury resulted from negligence

3. Shift burden: Ds in better position to determine fault

Summers v. Tice (Sc Cal 1948) ( J. Carter) (p 375) – alternative liability – both shot, identical guns, 50/50

· Same shot gun, two people – Both held joint & severally liable for the injury (50/50 negligent – so divided liability 50/50)

· More probably than not? Here, the same probability

· Only one could have caused the harm – that person could have been either of them - shifted burden of proof to Ds

· Res ipsa – someone did something negligent, thing speaks for itself

f. Enterprise liability: the D were acting independently, but adhered to an industry-wide standard
i. Made certain way in industry, so all held liable

ii. Adherence to standards cannot absolve manufacturer of liability (see standard of care)

g. Market share theory: theory of last resort
i. Def.: the central justification was the belief that limiting a D’s liability to its market share will result in an over run of case, in liability on the part of the D roughly equal to the injuries the D actually caused 
ii. requires the products to be fungible
1. Each manufacturer has liability proportional to its share of the overall market for supplying the thing/product, e.g., a company that had a 12% market share would bear 12% of the liability

2. If less Ds than original market share

a. Limit only to market share regardless of ability of P to recover 100%

b. If only 50% of companies left, so P will only recover 50% (several liability)

iii. Theory based off student law review article
iv. Issue: How to define market?

1. National: easier solution – information was compiled
2. Local: smaller market determination with accuracy is more difficult
3. State rules – varies; majority use national market

v. Exculpation: even if the defendant was NOT the cause (and can prove they were not the cause) still liable
1. Radical departure – liable for market share w/out being able to defend yourself

a. Companies want to limit liability to only % market share in all cases

b. No causation / defenses – legislative compensation scheme?

i. Predictable outcome, so pay off Ps w/less legal costs

2. Can chose to allow individual tortfeasors to defend themselves in particular cases where they can prove that they were not the supplier of the drug that the mother took.  

a. Fairness and causation – if didn’t cause the injury, should not be held liable

b. Ex) suppose the mother remembers that the pill she took 20 years ago was red, and a given manufacturer can prove it only sold blue pills. May allow that manufacturer to defend itself in that case, or should it always have to pay every P based on its overall market share?  

c. If D can prove by preponderance of the evidence – may not be liable
vi. Other possible applicable/or where not allowed:

1. Asbestos – not a product that is fungible 100% of time – case by case

2. Lead paint – other sources of lead could exists, disallowed

a. When was the painting done?

b. Other lead exposure can lead to same symptoms (fish, etc)

3. Childhood vaccines – public policy disallows

a. holding distributor liable would limit supply to public

b. national vaccine insurance programs

c. threat of litigation is enough to put companies who manufacture out of business

4. Gasoline additives – allowed, fungible product

III. Recovery:
a. Can only collect once but can collect all from one D
i. That D can then seek contribution from the other tortfeasor
b. Can seek damages from both

c. D is insolvent - Depends on state law

i. P may not be able to recover 100%

ii. Insolvent portion may be split b/w other Ds (4/5Ds solvent – split remaining fifth among 4 remaining Ds)

d. D is immuned – dismissed from the case

i. Can apportion the fault to the missing party; result is P doesn’t get full recovery

Hymowitz v. Elli Lilly & Co (Ct. App NY 1989) (p 379) – DES, 200+ Ds, fungible item; Strong causal link b/w cancer
· Looks like a toxic tort but significantly different (Pharmaceutical case – you know you have exposure; Toxic tort case – may not know if were exposed)
· Cancer is unique to drug at certain age in women; Larger group of people who took drug, but not severe side effects

· Problem was determining D; no patent, so anyone could make it – 276 companies

· Diethylsylbestrol had been invented in 1938 under a British gov’t research grant. The terms of the grant provided that the discover could not patent the drug, i.e., so that it would be available widely to benefit the public.  As a result of this unusual twist, there was no single patent holder and many different companies jumped in to manufacture the drug.  When the drug turned out, years later, to be carcinogenic in daughters of women who had taken it, there had been almost 270 companies involved in its manufacture at various points in time over the years.  Thus, the case presented an extremely complex and unusual case of multiple Ds.  Suits were brought in many different US states, and the suits proceeded on different theories of causation

· Not alternative liability:

· couldn’t argue you were not in group (ex – took a diff colored pill)

· Couldn’t switch burden of proof b/c patient knew as much as doctor (not like summers v. Tice)

· Not concerted action – no contract, weren’t acting as a group

· Why not sue FDA? Did not due clinical trials for the use of preventing miscarriages; Federal torts claims act – therefore fed gov’t can’t be sued 

· Discretionary authority

· Effects were 20 years later – even most exhaustive research would not have detected issue (see product liability)

· S/O/L issues: Why not brought earlier? (exposure plus three years is normal S/O/L)

· States passed own statutes to allow litigation for this type of injury; If minor, can wait till in majority before file suit

 
IV. Toxic Harms

1. Issues:

a. Identification of exposure

i. Time lag issues, usually require an expert to testify

ii. Likely have probability judgments
b. Boundaries - Who can sue

i. In utero exposure, risk of genetic damages

ii. Fear of becoming sick later

c. Causal relationship

i. Link b/w exposure and damages

ii. Extent of contact necessary differs by person

d. Ds burden

i. Difficult to provide notice to persons who may have been exposed

ii. May be insolvent to compensate P

2. Bower criteria for recovery when not presently ill:

a. They have been significantly exposed compared to the general population

b. To a proven hazardous substance

c. Through tortious conduct of the D
d. As a proximate result of the exposure, P has increased risk in contracting a serious latent disease

e. As a result, the P needs to undergo additional medical treatment, monitoring (more than the general population)

f. Monitoring procedures exist that make early detection possible

V. Proximate Cause – “legal causation”
a. Question of fact for the jury

b. Was the PLAINTIFF foreseeable—could the D have foreseen that a person in P’s situation might be injured by his negligent act?
i. Traditionally: a passenger riding in a car has been considered a foreseeable P in an auto accident

ii. Rescue – foreseeable P: “danger invites rescue”

1. if A is negligent and puts B in danger; the rescue of B by C is foreseeable

a. if the rescue is spontaneous and deliberate
b. exception – rescuer assumes risk if the rescue if very risky
2. the D may not have foreseen the wrongdoer, but the law acts as if he did
3. C has a duty not to act negligently and make the injuries of B worse through the rescue

a. If acting with care and aggravate injury, A will most likely be liable for the injuries incurred during rescue
iii. Considerations as to whether the plaintiff was foreseeable
1. Distances/time
a. Consider who if foreseeable in the zone of danger – Palsgraf
b. P too far away, unexpected P (palsgraf)
c. Was the HARM foreseeable—could the D have foreseen that this sort of risk or danger might exist, if he was negligent?
i. Rst.: The fact that D neither foresaw nor should have foreseen the extent of the harm doesn’t necessarily prevent D from being liable.  
1. Ask:  Did the harm follow unbroken sequence of events, and is the harm not too extraordinary or bizarre?  

2. Injury is plausible and in logical proximity

ii. Eggshell Plaintiff
1. Def.: requires the D to take the P as he finds them, even if it means that the D must compensate the P for harm an ordinary person would not have suffered
2. D is liable for the full disability not merely limited to those that are foreseeability
a. Emotional harm– someone who is vulnerable
b. Brittle bones, hemophiliac
iii. Medical Malpractice subsequent to initial negligent injury 

1. always a foreseeable injury to the P: if medical services are rendered negligently, the rule based on questions of policy makes the negligence of the original tortfeasor a proximate cause of the subsequent injuries of the victim
a. even an ambulance wreck – necessary step to render aid
2. When the malpractice occurs within close time – may be malpractice

a. Long period of time elapses – may not have claim

3. Alternative medicine

a. If P seeks alternative treatment and not standard medical care – did the D cause the aggravation of the injury?

i. If so, unreasonable duty on D?

ii. Defense – only committed the initial injury
Benn v. Thomas (p401) eggshell P – rejects foreseeability of injury to a person who is unusually sensitive
· Jury miss instruction; “substantial factor” and reasonable person

· Def. wanted heart condition considered in damage b/c of life expectancy (reduce damages?) – but didn’t want it considered for foreseeability
· The Ct's charge to the jury defined proximate causation in a way that sounded a lot like actual causation.  
· When a Ct. uses the term "proximate cause," the Ct. may be referring to any of the following:  (1) actual causation; (2) proximate causation; or (3) both actual and proximate causation together. 
Dillon v. Twin State (p 403)- Would have died in fall anyway – was the electrocution the cause of death? (Academic distinction)
· Superseding cause – would not have hit wire without falling

· Only aggravated situation (like medical malpractice when being treated for initial injury)

Steinhauser v. Hertz Comp. (p 404)- Whiplash caused schizophrenia – requires a precipitating factor to cause outbreak

Polemis (p406) - plank dropped, made spark when fell and ignited ship - No longer good law, foreseeability of some harm, responsible for all harm (as long as it is the same type of harm – direct result of the negligent harm)
· TC – foresee some damage from dropping the plank, but regardless of foreseeability of entire accident (not too remote)
· “negligence in the air” – should be liable for unforeseen circumstances if determined negligent (Eggshell ship)
Wagon Mound (p 409)- oil spill around dock created by D;  dock caught on fire from welding – applies foreseeability test
· Foreseeability of fire (P continued to weld so didn’t think it was foreseeable – contributory negligence was not considered)

· Rejects Polemis and provides for foreseeability of a reasonable person once negligence has been proved

· WMI: Dock had complete business loss – foreseeable damage

· TC – foreseeable damage from pollution, but fire not foreseeable
· Expert testified that experiments in WWII tested the flammability of oil on water
· Probably not just furnace oil in water – gasoline?

· WMII: Owners of boat sue  and win after appeals on negligence theory and nuisance theory - Unexpected P/foreseeable P
· More evidence that this was foreseeable, even though remote possibility
· Interference on nuisance claim – foreseeability not necessary

Palsgraf case:  Train conductor is helping somebody with package get on train.  Package drops. It happened to have fireworks in it; there is an explosion and panic on the platform. A set of commercial scales, 60 feet away, falls on Mrs. Palsgraf. She tries to sue both the conductor and train company. The conductor was negligent in the sense of being the actual cause of her injury. But is there proximate causation?  There were two views:

· Cardozo:  No.  Only those reasonably within the zone of danger could sue. Nothing in the situation gave D notice that the falling package had the potency of peril to persons thus removed.  Zone of danger may include the passenger being helped by the conductor and nearby passengers, but not people 60 feet away. The D couldn’t have known there were fireworks in the package.  He couldn’t reasonably foresee harm to this P.  Result: No proximate causation.

· not in the zone of danger, not a “foreseeable P”

· Victim unexpected, harm unexpected, cause unexpected
· Nothing in the situation gave notice that the package was potentially dangerous (not foreseeable –apparent to the eye of ordinary vigilance)

· P did not prove duty, and regardless, no duty owed 
· Rejects polemis – D is not liable for any and all causes (seven years after Polemis, before wagon mound)

· Cardozo looks to limit liability and distinguish Polemis

· Polemis – all in zone of danger? Andrews & Cardozo agree

· The Cardozo view is useful in analyzing P proximate causation:  Was it reasonably foreseeable that this P was in the zone of danger at the time the negligence was committed?

· Andrews’s dissent:  As long as he breached duty to one passenger he should be liable to anyone who is injured as a result, if the injury results from an unbroken chain of events.  Andrews focused on the harm involved.  Proximate causation involves whether P’s injury is caused by a series of events that follow in unbroken sequence, judged using hindsight, analyzing it after the injury.  Relevant questions:  (1) Is it highly extraordinary that this occurred?  Proximate causation doesn’t exist if what happened is highly extraordinary. (2) Did some other force intervene and break the chain of events and cause the injury?  If so, no proximate causation.

· Everyone owes a duty to everyone to refrain from those acts that unreasonably threaten the safety of others– wrong to the public at large

· If followed Polemis – P wins, which is not good policy; 
· Sequence of events (actual cause)
· The damages must be so connected with the negligence – stream of the events
· Learned Hand – burden of prevention less than possible risk of loss?

     
VI. Intervening Causes:
a. Def.: An intervening cause is an event, or conduct by a third party, that occurs after the D’s tort, and this subsequent event causes additional harm to P.  
i. if the intervening cause (X or Y) was reasonably foreseeable, the D is still liable for additional damages.  

1. A reasonably foreseeable intervening cause doesn’t cut off the chain of liability.

ii. A superseding cause is an intervening cause that is not reasonably foreseeable DO cut off the D’s liability

b. Intentional tortfeasor (p 419) (see also criminal acts on property on pg 15)
i. R(2nd) 442D: a negligent D whose conduct creates or increases the risk of a particular harm and is a substantial factor in causing that harm, is not relieved from liability for the intervention of another person except where the harm is intentionally caused by the third person and is not within the scope of the risk created by the Ds conduct
ii. Tortious acts may be foreseeable and within the scope of risk – the harm actually suffered must be of the same general type as that which makes the D conduct negligent in the first instance
iii. Policy – if broad causation Def., could mother be liable for criminal acts of child (child grows up to become a criminal)
1. foreseeability

Doe v. Manheimer (p 416) - assault occurred on property; owner had sumac bushes which D alleged caused the injury

· Ds attorney did not argue with plaintiff, b/c allegations that a sumac bush caused injury was far-fetched 

· Both individuals were technically trespassers
· Licensee b/c unwillingly brought on property? Probably would be considered either a licensee/invitee
· Duty not an issue? D did not refute

· TC said owed duty and actual causation; high crime area 
· Appeal held : sumac bushes not a superseding cause
 
Problem You borrow a horse from me.  I negligently fail to ask how good a rider you are and give you my most spirited, wild horse.  It runs off with you.

- Horse throws you in swimming pool, gives you concussion. (proximate cause)
- When you hit the water, you land on a swimmer, who drowns. (fact dependant)
- Sue jumps in pool to rescue you.  As she is rescuing you, she has just eaten lunch.  She gets a cramp in her stomach.  She drowns. (foreseeable plaintiff- duty invites rescue)
- Jack jumps in and pulls you out of the pool.  They take you to the hospital.  The nurse gives you penicillin, to which you told her you were allergic.  You go into shock and suffer additional injuries that require you to stay in the hospital for a month at a cost of $50,000. (medical malpractice is foreseeable harm)
- Horse hits power pole, knocks out power to the hot-dog stand by the swimming pool.  It shuts down for the afternoon and loses $1000 of business. (not proximate cause – not foreseeable that hotdog stand would lose $ from my negligent riding of a horse)

- Horse keeps running, goes through window of a store 15 miles away. (distant, not foreseeable plaintiff or harm)

- Woman in store drops purse, in which she is carrying a vial of Anthrax she was working on at the biology lab.  The entire city gets sick. (not foreseeable plaintiff or harm)

Defenses - Negligence
I. Contributory Negligence (plantiff’s fault):
a. Def.: a P who is negligent and whose negligence contributes proximately to his injuries is totally barred from recovery
i. Shifts loss totally from the D to the P, even if Ps negligence was less than the Ds
ii. Not applicable to intentional torts, or willful and wanton conduct committed by Ds
iii. May not apply to negligence per se when the D violated a statute
b. Assumption of risk may also be a complete bar
c. Applies to the Ps actions before the accident
i. P is the proximate cause of his injuries (D can also be the promise cause)
1. Thus the actual, but for cause or a substantial factor
ii. P is negligent and is held to the same standard of reasonable care under the circumstances – reasonable care to protect themselves
1. Assumption of risk
d. D must plead contributory negligence as an affirmative D and has the burden of proof
e. Recover for the P is not allowed and not apportioned between the parties
i. Exceptions - if not apportioned would unfairly increase Ds damages

i. Failure to wear seatbelt/helmet – controversial? (p 465)

a. Violation cannot be used to reduce damages in a civil action

b. Policy rationale: keep victims compensated, reduce likelihood that negligent party (driver who injured) will “get off easy;” alternative to reducing claims – may put burden on state

ii. Can failure to follow doctors orders and “lose weight” reduce damages?

a. Tanberg v. Ackerman (p 464): Weight didn’t change – stayed the same (so did nothing to change his status) – is this unfair?

iii. Driving at excessive speeds – if not apportioned would increase Ds damages

f. Last clear chance: way to get out of contributory negligence

i. Just before the accident, the D had an opportunity to prevent the harm and the P doesn’t have the opportunity, the existence of this opportunity wipes out the effect of the P’s negligence

1. D liable if doesn’t take opportunity – failure is a superseding cause
ii. Two types:

1. P was in helpless peril - if D knew or should have known of the Ps danger, can be liable for not exercising last clear chance

2. P was oblivious to the danger – if D was aware of the Ps danger, can be liable for not exercising last clear chance

g. Imputation of liability

i. Issue: the jury will likely disregard instructions for contributory negligence and apply comparative negligence (adjust their award accordingly)

II. Comparative Negligence

a.  “pure” comparative negligence: P is allowed to recover even though his fault is greater than the D’s
i. P’s recovery is 100% less P’s negligence (so P may not get full recovery)

ii. Even if 99% liable, still get 1% recovery – not barred from recovery b/c majority responsible

b. “modified system” of comparative negligence:
i. P’s negligence is “not as great as” D’s (P<sum(D)s negligence)

ii. P’s negligence is “no greater than” D’s (P< or equal to sum(D)s negligence)

i. Could be 50/50 (which is common outcome)

iii. P’s negligence is “greater than” D’s 

i. Barred from recovery if over 50% liable

ii. So if 99% responsible, don’t get 1% recovery
iii. May be worse off in common law

a. May have been able to recover if last clear chance under contributory negligence
c. Last clear chance rule may not apply (rejected by 3rd Rst.)

d. Doesn’t apply to willful and wanton misconduct and intentional torts (p452-453)
i. P is negligent and D is reckless or does an intentional tort – not comparable 
ii. D is negligent and P is reckless or does an intentional tort – P should not be able to recover
e. Set-off: 

i. rationale why this is not good policy decision:

i. total exchanged will be more than paid out by insurance

a. ex) A liable to B for $6000; B liable to A for $4000

i. set-off: A’s insurance pays B $2000

ii. actual out-of-pocket expenses = $10,000

ii. difference between out of pocket & insurance is absorbed by D/P
f. Missing Ds
i. If missing D b/c of diplomatic immunity, etc – can still assign that person a percentage of fault/liability (i.e. reduce liability of other parties based on missing D’s liability)
g. Settlements:

i. If 2 Ds and one settle – what is the result?

i. Ex) A (10%) v. B (45%) and C (45%) of $100,000 claim; if A settles w/B for $25k – what result?

a. Sec. 6 of UCFA: p 449, note 8 p 454: Reduced by amount or released person’s equitable share of obligation: total claim reduced by $45k
i. Total amount recovered = $25k from B and $45k for C (total $70K) – so don’t settle

b. Iowa – A would bear insolvency loss, so not disincentive to settle

i. Total claims returned = $25K + $45k = $60k

c. “Pro tanto” – if B settles for $25k, reduced claim owed by Ds by the amount of settlement

i. $65k remaining claim – owed by C (low settlement by B is a way to “stick it to” the other D (place a burden on other D)

ii. Ex) what if don’t settle, but B can only pay $25k
i. UCFA Sec. 2(d): Remaining claim of $20k against B ($45k liability - $25k amount B has) is allocated to A/C by remaining percentage at fault
a. Recover 45/55 of $20k more from C – therefore better to not settle

iii. “Mary Carter agreements” – collusion b/w Ds. B seeks settlement which is low and B helps C prove he is more negligent

III. mitigation of damages - occurs after the injury, P may have a duty to not make the damages worse (ex- seek medical treatment, etc)

IV. Medical considerations: Pre-treatment condition should not be considered in the liability phase – eggshell P
a. If this was the case, doctors would not be liable for negligent treatment where the P was negligent

V. Avoidable consequences – mitigates damages, not liability

a. Ps recovery would be reduced to the extent he failed to exercise due care to mitigate the harm done

i. Ex) hole in roof caused by D; P didn’t fix it and caused additional damages
b. Medical malpractice/conditions

i. P fails to participate in rehab, decline surgery/treatment

i. No duty to undergo surgery 

ii. Could be against religion (must be reasonable believer)

ii. drug prescription - P failed to mention he took other drugs so these were not considered when looking to side effects/drug interactions (withheld info)

iii. failed to quit smoking

iv. patient ate before surgery

c. failure to use seatbelts or rode a motorcycle w/out Helmut
i. violation (under law) may be inadmissible in civil trial

ii. promoting safety features is better settled with legislature

Fritz v. McKinney (p459) - Doctor sued for negligence, can P’s negligence in the accident be brought in as a defense 
· Deserving P? Had been drinking prior to the accident, may have substantially diminished life expectancy

· Prior carelessness applicable and admissible in limited circumstances – otherwise “take P as found them” (eggshell P) – actions “outside” cannot be considered

· Possible negligence in an accident inapplicable to a medical malpractice case

· Substance abuse only applicable to the issue of damages to determine life expectancy and future earnings

VI. Texas approach:
Sec. 33.003.  DETERMINATION OF PERCENTAGE OF RESPONSIBILITY.  (a)  The trier of fact, as to each cause of action asserted, shall determine the percentage of responsibility, stated in whole numbers, for the following persons with respect to each person's causing or contributing to cause in any way the harm for which recovery of damages is sought, whether by negligent act or omission, by any defective or unreasonably dangerous product, by other conduct or activity that violates an applicable legal standard, or by any combination of these: (1)  each claimant; (2)  each D; (3)  each settling person;  and (4)  each responsible third party who has been designated under Section 33.004.

(b)  This section doesn’t allow a submission to the jury of a question regarding conduct by any person without sufficient evidence 

Sec. 33.012.  AMOUNT OF RECOVERY.  (a)  If the claimant is not barred from recovery under Section 33.001, the Ct. shall reduce the amount of damages to be recovered by the claimant with respect to a cause of action by a percentage equal to the claimant's percentage of responsibility.
(b)  If the claimant has settled with one or more persons, the Ct. shall further reduce the amount of damages to be recovered by the claimant with respect to a cause of action by the sum of the dollar amounts of all settlements.

(c)  Notwithstanding Subsection (b), if the claimant in a health care liability claim filed under Chapter 74 has settled with one or more persons, the Ct. shall further reduce the amount of damages to be recovered by the claimant with respect to a cause of action by an amount equal to one of the following, as elected by the D: (1)  the sum of the dollar amounts of all settlements;  or (2)  a percentage equal to each settling person's percentage of responsibility as found by the trier of fact.

(d)  An election made under Subsection (c) shall be made by any D filing a written election before the issues of the action are submitted to the trier of fact and when made, shall be binding on all Ds.  If no D makes this election or if conflicting elections are made, all Ds are considered to have elected Subsection (c)(1).

(e)  This section shall not apply to benefits paid by or on behalf of an employer to an employee pursuant to workers' compensation insurance coverage, as defined in Section 401.011(44), Labor Code, in effect at the time of the act, event, or occurrence made the basis of claimant's suit.

Sec. 33.013.  AMOUNT OF LIABILITY.  (a)  Except as provided in Subsection (b), a liable D is liable to a claimant only for the percentage of the damages found by the trier of fact equal to that D's percentage of responsibility with respect to the personal injury, property damage, death, or other harm for which the damages are allowed.

(b)  Notwithstanding Subsection (a), each liable D is, in addition to his liability under Subsection (a), jointly and severally liable for the damages recoverable by the claimant under Section 33.012 with respect to a cause of action if: (1)  the percentage of responsibility attributed to the D with respect to a cause of action is greater than 50 percent; or (2)  the D, with the specific intent to do harm to others, acted in concert with another person to engage in the conduct described in the following provisions of the Penal Code and in so doing proximately caused the damages legally recoverable by the claimant:

Sec. 33.015.  CONTRIBUTION.  (a)  If a D who is jointly and severally liable under Section 33.013 pays a percentage of the damages for which the D is jointly and severally liable greater than his percentage of responsibility, that D has a right of contribution for the overpayment against each other liable D to the extent that the other liable D has not paid the percentage of the damages found by the trier of fact equal to that other D's percentage of responsibility.
II. Assumption of Risk
a. Def.: The P has assumed the risk if they have voluntarily consented to take their chances that the harm will occur

i. Affirmative defense: even if D acted as the P alleges, D has this defense 

b. consideration when apportioning the harm for a comparative negligence district, may be a complete bar for contributory negligence

i. used to determine comparative negligence (reduce recover – not eliminate it)

c. D must plead assumption of risk as an affirmative defense and the burden of proof is on the D
d. express assumption:

i. P expressly agrees with the D in advance of any harm that the P won’t hold the D liable for certain harm (waive right to sue)

ii. May be a complete bar, even under comparative negligence

1. Must be clear and definite to indicate the type of risks assumed, and that the P is waiving those risks (unambiguous language)
a. Ambiguities will be interpreted against the creator
2. Contract was voluntarily assumed

3. If no public policy constraint, this will be enforced

a. Ex) sky diving

4. Equal bargaining power b/w the parties

a. Ex) Fungible service – can choose not to use/purchase vendor and shoes another

5. Reduction of damages (Graduated fee for liability (liquidated damages))

iii. Gross negligence or willfully negligent misconduct cannot be disclaimed

iv. Exculpatory contract – void against public policy (hold-harmless agreement)
1. Fine print – if the P wasn’t aware of the limitation, could not have consented

2. Health care – cannot charge a lower fee in exchange for waiving liability

3. Tunkl factors (p 468) – contract void as a matter of public policy
a. Business of a type generally thought suitable for public regulation

i. Duty to the public

b. Service is of great importance to the public (a matter of practical necessity)

i. Nature of the services

c. The party is willing to perform its service for any member of the public who seeks it

d. Party invoking contract has a decisive bargaining strength

i. common carrier, public utility

e. Standardized adhesion contract (take it or leave it), no other fees to obtain protection against negligence

f. Person is thus placed under the control of the seller

v. Unilateral disclaimer - “enter at your own risk”

1. Risk not assumed unless the person really sees it or accepts this

2. Disclaimer must be the risk that will actual occur

e. Implied assumption:

i. assumed certain risks by her conduct (chose to enter a certain place or chose not to leave)

1. the Ps actions demonstrate that she knew of the risk in question

a. must be the particular risk in question, not just ought to have known

2. must know the condition is dangerous and appreciate the danger of the risk

3. voluntarily consented to bear the risk

a. may waive objection by later consenting

b. must have a choice to refuse – won’t have assumed the risk if there was no other choice

ii. Exception if the inherent danger is “too dangerous” or the danger wasn’t assumed b/c it was obscure and unobserved

iii. existence of a reasonable alternative and voluntarily declines

1. consider the degree of inconvenience
iv. primary versus secondary

1. primary: arises when the P impliedly assumes those risks that are inherent in the particular activity

2. secondary: the P knowingly encounters a risk created by the Ds negligence

f. defense by P: reasonable in encountering the risk
g. sports activity

i. implied assumption of the risks related to the sport, may include accidental injuries (ordinary carelessness)

1.  inherently assuming the risks as long as the risks are “inside the range of ordinary activity”

ii. if injury was intentional or outside the range of ordinary activity in the sport, won’t have assumed the risk

iii. Also consider the risks involved; age & physical attributes; rules & regulations; customs & practices

iv. Different risks assumed/standard of care owed to professional v. amateur sports

v. Baseball spectators: assumed the risk of misguided balls 

1. don’t have to go to the game
2. Rationale: keep ticket prices low, protection would reduce the quality of persons view
3. unless there was a negligently constructed screen, or were hurt as a result of willful conduct 

h. Rescuer 

i. Not considered to have assumed the risk related to the rescue  
ii. Not considered voluntary - “danger invites rescue”

Dalury v. S-K-I - Ski accident where P ran into pole; release was signed – but not a release from negligence

· Release void for public policy

· Skiing is not a necessity to life, but there is a legitimate public interest as this is open to the public, even though private business (business invitee)

· Could you offer a lift ticket for a higher price where you don’t waive liability? NO – adhesion contract

Murphy v. Steeplechase (p 475) (Cardozo) – the flopper where risk was obvious/inherent danger/“invited & foreseen”

· Sudden jerk threw the P on the floor, fall was foreseen as one of the risk of the adventure

· Exception if inherent danger is “too dangerous” 

Knight v. Jewel (p 478) – pickup game of football – P (woman) told one of the other players (man) to be careful
· D owed duty to P - risk wasn’t assumed and was outside the range of ordinary activity
Lestina v. West Bend Mutual (p 479) – consider the rules inherent to the game, protective equipment, age and skill of players
Davenport v. Cotton Hope – chose to use a stairway that did not have lights when there was a reasonable alternative

· effect of the assumption of risk, D choose to use stairway (one of three) that he knew needed repair

· knowingly encountered those risks that were inherent in a particular activity

III. Preemption: 

a. Def.: Defense claiming that the common law tort action is preempted by national regulation/standards
i. Comply w/Fed. statute, then D cannot be liable

ii. Current policy – Fed. laws are expressly preempting state law/state action – sympathetic to Ct. reform

b. Express preemption – when statute expressly says/limits tort liability (Esp. important in product liability) 

i. What did the statute say? Who was it supposed to protect?

c. Implied preemption - Conflicting policies/discrepancy – not expressed, and no way to comply w/both 
i. Resolved by legislative inference & regulatory scheme

d. ERISA (p505) – insurance companies/gov’t denying medical treatment, can they be sued?

i. Policy rationale for decision to enact legislation:

1. w/out regulation – could be burdensome on state/nation

2. still can choose too many options, not necessarily “best” or necessary options

Simpaloni - Regarding the labeling of cigarettes - failure to warn

· Avoid making policy decisions in cases – here opinion said this required the D to act differently and they should consider the Fed. requirement a requirement
Strict liability

VII. Diff. from negligence:

a. Negligence - burden of proof is the preponderance of evidence

i. Duty not to cause harm/prevent harm

b. Strict liability – fewer things to prove (manufacturing, failure to warn – design defects is heightened standard)

i. Burden – manufacturer/seller has to keep product/activity safe

ii. Not necessarily Wrongdoing – presumption of negligence

iii. Liability without fault

Fletcher v. Rylands (1866) - Flooded mine, claim for property damage, Most solvent D considered when looking for the party to sue

· Suit not against contractor/employees (respondeat superior) or non-delegable duty

· Did D have a non-delegable duty or had negligently hired contractor?

· Duty of contractor arose w/contract of D

· No naturally existing condition on the l& – alteration of the l&, therefore def. is liable

· Latent defect, should take reasonably prudent precautions to keep a naturally dangerous thing contained

· “Natural” doesn’t apply to unusual or abnormal uses of the l&

· No known risk to neighbors property

VIII. Rationale for strict liability (essay p 534)

a. Distributive rather than corrective justice – turns on Ds wealth & status v. conduct
b. Three goals:
i. “Loss spreading” – the actor who engages in the activity is an appropriate party to incur & then redistribute or spread the loss

i. Making the manufactures pay out loss, they absorb the cost & affects price/product– want producers to pay b/c more solvent D? (weak argument)

ii. Since the actor is able to anticipate & take actions to prevent the loss & should then be able to systematically recapture those outlays by passing them on

ii.  “Loss avoidance” – a primary reduction of accident costs

i. doing less of a risky activity, deterrent  - impose obligations on those engaging in the dangerous activities -Incentive to promote safer conduct

ii. assumes that the Ds product could have been changed for the better – incentive  to promote a safer product rather than a deterrent

iii. community sense of morality would find abnormally dangerous activities blameworthy

iii. “Loss Allocation”

i. The loss should be initially born (or internalized) by the enterprise whose activities were connected to the loss – the loss is then reflected in the cost of the product/activity

ii. Informs consumers about the true cost of an activity so that they may appropriately adjust their activity levels, selection of services & products in ways to reduce the net costs of accidents

iv. Protect autonomy?

i. Choose to perform activities that avail yourself of the risks

ii. Allow manufacturers put more products on the market

c. Result/risk – too much liability on one product, may take the product off market, then reduction of market choices

i. Result in the theory of second best – turn to substitutes that are less safe

ii. What if remaining products aren’t as good? Or risks unknown – no loss causation – result in higher overall risk??

iii. Does this punish those who do more research/tests to see if the product is safe (know or should have known risks?)

iv. Internalizing too may costs may inhibit economic development & technological innovation

v. Increase transaction costs, increase the tort claims & magnify the inefficiencies of the ort system

d. If these were the only goal of the tort compensation system – might as well have a gov’t liability system

e. Posner – the cost of avoidance is likely greater than the probability of the accident

i. Evaluation of risk

i. Negligence law cannot be realistically expected to evaluate activity levels when assessing due care

ii. Actor here can systematically evaluate the risks & benefits of conducting an activity

ii. Appling strict liability to abnormally dangerous activities makes sense –reduction in the activity level , reduces the accident rate
iii. Impact of insurance
iv. As long as the benefit of strict liability is less than costs of prevention – good economical decision
IX. Traditional notions of strict liability

a. Wild animals

b. Abnormally dangerous activities

i. Dynamite – blasting with explosives
ii. Historically – “new” activities like hot air balloons

c. Those governed by statutes 

i. Ex) NYC - scaffoldings

d. Recent developments – product liability

i. As society moved to manufacturing/consumer driven market – accidents happened more frequently

Products Liability

· Unless told otherwise, P always has the burden of proof

· The failure to preserve the product is not necessarily fatal to the P

· Breach of implied/express warranties not considered

· Causation:

· The supplier/manufacturer must anticipate the uses that were not intended

· The supplier/manufacturer will only be liable for those instances where reasonably foreseeable

· does the inherent dangerousness outweigh the utility of the product

I. Who can recover

I. Historically – in order to recover, must have had privity to contract

II. Irrespective of privity to contact, the manufacturer is responsible for an injury caused by such an article to any person who comes in contact with it

III. Must consider all persons who could foreseeablely use the product

I. Foreseeable that a child could use it, then potentially need to gear design accordingly (i.e. cigarette lighters)

II. Bystanders to the accident may even be able to recover if they are foreseeable

II. Strict liability applies to:

I. Manufacturer of the product:

I. A manufacturer is strictly liable in tort when an article he places on the market, knowing that it is to be used without inspection for defects, proves to have a defect that causes injury

II. R402A: one who sells the product in a defective condition unreasonably dangerous to the user or consumer or to his property  is subject to liability for physical harm thereby caused to the ultimate user of the product or to the property

i. When the seller is engaged in the business of selling such product

ii. It is expected & does reach the consumer without substantial change in the condition in which it was sold (CAUSATION)

II. Distributor or anyone in the commercial chain of distribution

III. Retailer of the product

I. If in the business of selling the product

II. Can even be a free gift/absence of a sale

III. Can be the only sale 

IV. Doesn’t apply to:

I. Used goods seller/occasional seller 

i. person who doesn’t normally sell goods (i.e. garage sale) are not held strictly liable (p 563)

II. Gov’t contractors cannot be held liable

III. Person who conducts majority of services versus product sales 

i. hospitals, car repair man, architects, building contractors

V. In the business of selling used goods (used car salesman), duty met = strict liability

VI. Successor company is usually liable unless expressly contracted to not be liable for prior liabilities

I. Continuity of enterprise (p 564)

III. Limits – proximate cause – only liable for the products damages & foreseeable damage

I. Ex) if tire goes flat & while waiting for the tow truck you are stabbed – tire flat is not the proximate cause

II. The defect must be the cause of the injury – not the P’s negligence, or assumption of risk

IV. Three ways to bring product liability suit:

A manufacturer who places a defective product on the market that causes injury may be liable for the ensuing injuries. A product may be defective when it contains a manufacturing flaw, is defectively designed, or is not accompanied by adequate warnings for the use of the product. A manufacturer has a duty to warn against latent dangers resulting from foreseeable uses of its product of which it knew of should have known. A manufacturer also has a duty to warn of the danger of unintended uses os a product provided these uses are reasonably foreseeable.
I. Manufacturing defect 

I. A product is defective if it contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation & marketing of the product
i. left the factory assembly line altered from what/how the product was supposed to perform

ii. almost always a latent defect

II. Can have a manufacturing claim against anyone in the chain of sale

III. liability arises when the product is used in the intended or reasonably foreseeable manner

IV. Questions

i. Was the product is sold in a way it wasn’t intended to be?

ii. Does it depart from its design?

iii. Has it been subsequently altered? (intervening factor)

V. Negligence vs. strict liability on a manufacturing defect:

i. Failed short of reasonable standards/failed to use due care:

a. Negligence (or res ipsa) – may be better case if facts show the manufacturer knew or should have known

ii. May have better chance of punitive damages

II. Design defect
I. Def: a product is defective when there is a defect in design when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor & the omission of the alternative design renders the product not reasonably safe

i. designed in an unsafe way

ii. liability arises when the product is used in the intended or reasonably foreseeable manner

II. Against the manufacturer only (not the retailer unless they helped with the design (like put together the components using a part of the manufacturer…))

III. If there is no alternative design & bears proper warnings – probably not a product liability case

i. Product would not be defective if the warnings were followed

IV. Questions:
i. Is there a reasonable alternative design? – CENTRAL ISSUE

a. Advantages/disadvantages?
b. Costs?
c. Product longevity, repair, esthetics, maintenance?
d. Consider only comparable products
ii. Did the product perform as expected?
iii. What is the cost/benefit of altering design to prevent injury (would modification reduce utility?)

iv. Does the design give an invitation for alteration/modification?

v. Was the product marketed for this intended use? Was this use foreseeable?

V. 4 considerations:

i. Consumer expectations test (p 572) – the product failed to perform as safely as the ordinary customer would expect when used in an intended & reasonably foreseeable manner

a. Reserved for cases in which the everyday experience of the product’s users permits a conclusion that the product’s design violated minimum safety assumptions, & it is thus defective regardless of expert opinion about the merits of the design

i. Not used for technical issues where expert is required

ii. Minimum safety of a product is within the common knowledge of lay jurors

b. Did the product perform as you would expect the product to perform?

i. Ex) got drunk on vodka – vodka did what it was supposed to do

c. Test:

i. The manufacturer’s product failed to perform as safely as an ordinary customer would expect(reasonable person)

ii. The defect existed when the product left the manufacturers possession

iii. The defect was the legal case of the Ps enhanced injury

iv. Product was used in a reasonably foreseeable manner

ii. Risk/utility test (p 571) – danger inherent in the challenged design outweighs the benefits of such design

a. A product is defective its design embodies “excessive preventable danger” that is the benefits of the design outweigh the risk of danger inherent in such design

i. Involves technical issues of foreseeability & cost

b. Like negligence or may also demonstrate that the D was negligent

c. Like  L. H& formula

d. Expert may be necessary - Consider Daubert, pg 20
e. Test:

i. The gravity of danger

ii. The likelihood that such a danger would occur

iii. The mechanical feasibility of a safer & alternative design
iv. The financial costs of an improved design

v. Adverse consequences to the product & to the customer based on a reduction in utility from an alternative design
1. The essential inquiry – would have alternative design reduced the foreseeable risk of harm?
iii. “Crashworthiness test” (p 585) – a motor vehicle manufacturer may be liable in negligence or strict liability for injuries sustained in a motor vehicle accident where a manufacturing or design defect, though not the cause of the accident, caused or enhanced the injuries

a. Duty of reasonable care in the design/manufacturer & duty of the manufacturer to use reasonable care to minimize injurious effects of a foreseeable collision by employing common-sense(cost-effective) safety features 

b. Whether the degree of inherent dangerousness could or should have been significantly reduced

iv. Ortho Factors (p588) for balancing the attendant risks & benefits of a product to determine whether a product design is unreasonably dangerous

a. Usefulness & desirability – utility to the user/public

b. Safety aspects – the likelihood that it will cause injury

c. Availability of a substitute product to meet the same need

d. Manufacturer’s ability to eliminate the unsafe characteristics without impairing its usefulness

e. User’s ability to avoid danger by exercise of care in the use of the product

f. User’s anticipated awareness of the dangers inherent  in the product or existence of suitable warnings or instructions

g. Feasibility for the manufacturer of spreading the loss by setting the price or getting insurance

VI. Negligence vs. strict liability on a design defect:

i. Strict liability claim is most common (better alternative)

ii. Ex) negligence as a factor in drug liability:

a. Risk was unknown at the time of marketing – was the testing reasonable at the time? Better info available to the public?

iii. May have better chance of punitive damages

III. Failure to warn/duty to warn
I. Def.: a product is defective b/c of inadequate instruction or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller, or other distributor & the omission of the instructions of warnings renders the product not reasonably safe

i. When determining adequacy, it only needs to be reasonable under the circumstances

ii. Threshold; if the danger/risk is common knowledge – no warning needed
a. Ex) guns, knives, alcohol (case: flopper)

iii. Unforeseeable risks arising from foreseeable product use by Def. cannot be specifically warned against

iv. No duty to design a product/machine that is incapable of alteration – but may have failure to warn

v. Modification precludes design defect claim – may result in failure to warn claim

i. Claims:

vi. Can use claim of negligence or strict liability!

vii. Still can have a claim for failure to warn even if the product has been subsequently modified (design defect)

ii. A reasonable warning conveys a fair indication of the dangers involved but also warns with the degree of intensity required by nature of the risk. Criteria considered:

viii. The warnings must adequately indicate the scope of the danger

ix. The warning must reasonably communicate the extent or seriousness of the harm that could result from misuse of the product

x. The physical aspects of the warning must be adequate to alert a reasonably prudent person to the danger

xi. A simple directive warning may be inadequate when it fails to indicate the consequence that might result from a failure to follow it

xii. & the means to convey the warning must be adequate

a. Intensity of the language used/prominence of display

b. The  written language

c. Should pictures be required

iii. Other considerations:

i. If the warnings were followed, would the injury have been prevented?

ii. Can these warnings be easily removed?

iii. Are the warnings so detailed that they have less emphasis?

d. If every foreseeable possibility must be covered, the list of foolish practices warned against would be enough to fill a volume!

iv. Who is the addressee?

e. Consider warnings for children 

v. Was there a foreseeable risk that should have been warned against?

vi. Do we as a society disregard/ignore warnings?

xiii. Should damages be reduced by a person’s failure to read/apply warnings?

xiv. If warning was there, P must prove he would have heeded to the warning – it would have not been ignored

a. Heeding presumption

i. Requiring  the party responsible for the inadequate warning to show that the user would not have heeded to an adequate warning

IV. Foreseeable misuses

I. Not a complete defense to say that the P misused the product – the misuse may have been foreseeable

i. Required warning

II. Intentional misuses to injure another are not foreseeable misuses

i. Ex) fertilizer for the Oklahoma city bomb; or injuring a person with drain cleaner

III. Consideration of the age of users may be necessary (ex) cigarette lighters – also a factor in design

IV. Is there a foreseeable misuse of the product? Should this be warned against? Can the person be held liable?

V. Continued duty to warn after sale

I. A reasonable seller would warn if:

i. The seller knows or reasonably should know that the product possess a substantial risk of harm to persons or property

ii. Those who would benefit from the warning can be identified & are likely unaware of the risk

iii. A warning can effectively be communicated to & acted upon by recipients

iv. That the risk of harm is sufficiently great to justify the burden of providing a warning

II. If did not subsequently warn, then manufacturer may be negligent – defense is subsequent remedial repair

III. Subsequent remedial repair

i. Inadmissible as evidence of design product liability for previous model (also applies to other tort actions)

ii. May bar design claim but may not bar failure to warn claim

a. Can send repair kits, may be easier to fix

b. L. H& formula – is the burden of repair higher than no fixing it? (potential liability)

c. Design defect – may have a duty to repair or  recall – if liability is great

i. No threshold, business decision/industry standard

iii. Policy:

a. Disincentive to innovate

b. Continue/encouragers manufacturers to make their products better/safer

VI. Bulk sales rule

I. Materials sold in bulk w/ warning labeled on bulk (to be broken up into commercially saleable units)

i. Liability stops at retailer – not passed onto manufacturer

II. Materials are divided up & sold in individual parts – so warning is not provided to end purchaser

III. Like learned intermediary – there is a cause of action to the “middleman” for not passing on warning; manufacturer not liable

VII. Negligence vs. strict liability on a warning claim:

I. Strict liability is most common

II. negligence may have better chance at punitive damages

VIII. Medical malpractice

I. “learned intermediary rule” ( doctor’s duty to warn (most states have some form of rule)

i. Operates as an exception to the manufacturers duty to warn the consumer & shields manufacturers of prescription drugs from liability if the manufacturer adequately warns the prescribing physicians of the dangers of the drug

a. Doctors act as learned intermediaries between the patient & the prescription drug manufacturer by assessing medical risks in light of the patient’s needs

b. Uses independent judgement taking into account his knowledge of the patient & knowledge of the product

i. determines if the patient is a good candidate for the medication

ii. the patient thus places primary reliance on this judgement

ii. Only applies to prescription medications (where duty is transferred to doctor)

iii. Issue: Manufacturers have no incentive to further educate doctors under this rationale – so over warn best for manufacturers – doctors duty to read/digest/determine appropriate course of action

iv. Exceptions to this limitation to manufacturers liability
a. Undisclosed risks given to doctors – then can sue manufacturers (ex – Phin/Phin & Vioxx)

b. Mass immunizations – no patient doctor privilege

c. FDA requires warnings be given directly to consumer– how the drug is used is up to doctor’s discretion

i. In response: patient can argue info is manufacturer’s warning was insufficient (manufacturer – can’t get out of liability by saying FDA approved

ii. However,  patient may have more reliance on handout

v. Preserving learned intermediary

a. Even when the manufacturers ads are directed towards the consumer – the learned intermediary rule still applies

i. All ads say “ask your doctor”

ii. Ads refer to “full package insert” available

b. Exposure to any of these medications is VOLUNTARY! Therefore ultimately your responsibility to ask reasonably

II. “state of the art standard”

i. nearly consistent with a reasonableness standard

ii. duty to warn of risks know or should have been known to a reasonable person at the time of marketing

iii. held to the standard of knowledge of expert at the time

a. assumes have done a reasonable amount of testing to determine if there are risks

iv. remain subject to ongoing duty to warn

v. disregard hindsight approach (unknown risks at the time product marketed)

vi. Policy: by imposing costs for failure to discover hazards, we create an incentive for them to invest more actively in safety research

III. Burden of proof may be shifted to Ds on the question of whether & when relevant technical information became available

i. D has superior knowledge

ii. If knowledge of the defect existed in the industry, created a duty to warn

IV. Drug liability

i. Was the risk disclosed? 

a. If not – sue for product liability

b. If disclosed  - informed consent & assumed the risk

ii. Policy: Does this promote the avoidance of doing research? Incentive?

a. Perform just enough research to get the drug approved

b. May be better not to go above & beyond

iii. Ex) Vioxx:

a. Late discovered risk? Some allege that their research suggested these risks at an earlier time

iv. Known or reasonably known before drug is approved, put on market

a. Intervening factors – more knowledgeable later, subsequent duty to warn?

b. Clinical trials are small amount of people

i. Small risks (like 1/100,000) not discovered until the drug is being taken on a broad scale

ii. Long-term risks – show up later

V. Medical device – product liability/service?

i. Hospital have historically been considered service providers & not strictly liable for products liability

a. Policy rationale: Industry doesn’t want them to be retailer 

i. Lose of convenience, Insurance may not apply

ii. Cause of injury could be the result of multiple factors, not just the product – have tort for medical malpractice

iii. Unreasonable burden to have to insure products

iv. Pharmacies/hospitals may stop carrying drugs with high risks

b. Argument otherwise?

i. Make a profit of the sale of goods, Have duty to inspect goods, Business of selling these products

ii. Good v. Service - Matter of state law

a. Mixed services (like car repair) – look for “dominant” act

i. Can look at bill & determine – 60% costs of parts, 40% service?

V. Defenses to product liability

I. Manufacturer’s defense 

I. Substantial modification

i. Modification subsequent to manufacturer (after original design)

ii. Precludes design defect theory

II. modification of the design to make it more safe decreases its utility

III. Disclaimers by consumer (generally not a sufficient defense)

IV. Open & obvious danger – don’t need to warn

V. Custom of the industry (“common practice”)

i. No alternative design

VI. Assumption of risk

i. Rst. 2nd is still most highly accepted version

a. Assumption of risk: P did discover defect & had actual knowledge

b. Failure to discover: unknown defect – did P have a duty to investigate

VII. Comparative fault

i. Failure to maintain product

ii. Failure to use as directed

iii. Drivers held to a higher standard

iv. The P made the modification

II. P’s defense retorts:

I. manufacturer designed a product that they knew would be modified 

i. When there is a foreseeable modification to the product

a. The majority holds manufacturer liable

b. The minority doesn’t hold manufacturer strictly liable (like Ryobi case here)

II. Safe as designed except inefficient as designed – so invites modification

III. Reasonable alternative that was more safe 

IV. Relied heavily on warnings in instruction manuals 

VI. Work related injuries

I. Likely to sue the manufacturer as may be barred from suing employer based on workers comp.

MacPherson v. Buick - Wheel defective on Buick which was made by someone else & sold by a retailer

· Wheel manufacturer ( Buick assembled ( retail dealer sold ( purchaser( passenger

· Did Buick have a duty to test the wheel?

· Is Buick protected by privity of contract b/w retailer & seller?

· Scope of duty is limited to those who transacted?

· Historically – the passenger had no privity of contract w/ the dealer & no relation to the dealer, so could not recover

· Relied on Thomas v. Winchester – person who took medicine had privity w/pharmacist but held manufacturer liable – even though not related

· Buick could have “seen” defect, no burden on requiring inspection

· Inherently dangerous & duty to make carefully

· Danger so foreseeable  - if the thing is such that it is reasonably certain to place life & limb in peril when negligently made, it is a thing of danger

· Privity of contract not necessary – so passenger could recover – therefore able to recover under strict liability

· Knew/known that the car would be used by a third party – foreseeability

Loop v. Litchfield – bought saw w/disclosed effect; used saw & sold second h&; third party hurt – manufacturer not liable

· Besides privity of contract considerations – found for the D b/c the P assumed the risk; inherently dangerous activity

Escola v. Coke – began to create the notion of strict liability for products

· Res ipsa loquitur claim of negligence – something had to go wrong w/manufacture or didn’t perform inspection

· proceeded & decided on negligence claim (rule is in concurring opinion (J. Traynor))

· Agree she should have won, but she shouldn’t have to prove negligence

· Res ipsa – rare, shouldn’t have to be used that often – this doesn’t protect the D – need something else?

· We should say what we are actually doing - Strict liability

· Strict liability according to Traynor

· Have safer products

· Eliminate the need for privity of contracts for warranty claims

· Increase efficiency by suing manufacturer first & not the person who provided warranty (who would later use manufacturer)

Soule v. GM – ankles badly injured when car front-end collapsed rearward

· P argues that the cars design failed to meet the consumer expectation, design defect & may have been poor welding

· GM argues the injury occurred before the ton pan crushed & their design was adequate to the market

· Consumer expectations v. risk utility test

· Judge thinks jury would have acted the same way even though the jury instruction were wrong (not prejudicial)

· Case corrected theory – even though did not change decision

Camacho v. Honda Motor Co. - Honda Bike did not have crash bars

· Alternative dealer available & used by competitors (design flaw)

· P still chose this model, when there were other choices on the market that had the leg braces (made conscious choice)

· Crashworthiness considered, Ortho factors considered – expert used

·  dissent said shouldn’t apply here b/c doesn’t relate to a technical case on drug manufacturing (like Ortho) – should apply consumer expectations test

Hood v. Ryobi: specificity of warning of a miter saw, held warnings were adequate

· “serious injury” or “injury” as a result of not operating the saw with the blade guard attached

· P removed blade guard & alleges the design was flawed & there were insufficient warnings (did not know risks)

Faberge (pg 600) – two teens attempted to scent a candle by pouring cologne on it

· Warning would not have been burdensome

· While this accident wasn’t foreseeable, spraying cologne by an open flame may be

Ragans v. Miriam (p 600) – hair permanent kit resulted in explosion

· foreseeable, improbable to users

· Ct. found there were insufficient warnings

Edwards v. Basel - learned intermediary rule (nicotine patches used while smoking)

· Judgement for P – risks not disclosed by the doctor & the package inset not sufficient to warn P

Vasago v. Baxter Healthcare Corporation (p 613) - breast implant, Negligent design case

· Applied state of the art standard

· Implant is a sale of good or service? Does strict liability apply to doctor’s who are retailers?

GM v. Sanchez (p 620) - man pinned by car when car was in gear (hydraulic neutral)

· Case based on all circumstantial evidence: Knew he had the car on, found the next day

· P alleges design defect, negligence & product liability( Jury found negligent warning & negligent design

· P also found 50% liable which the Ct. disregarded when assigned damages to GM

· Appeal: Gm said no basis for negligence or strict liability; or if the Ct. says there is, should only be 50% liable

· Failed to meet strict liability for design defect  (did not prove alternative design), P failed to discover or guard against the defect – if knew of the defect, should be barred from recovery

· Ct. held had no duty to discover defect but had reasonable duty to secure car before getting out of it

· inherent risk of driving a vehicle – no alternative in design to mitigate risk – so did not meet element

· however,  still  had sympathy for P, so did not overturn verdict – said there was evidence given to the jury that there was a alternative design available – so no error

· comparative negligence = comparative responsibility 

· P must have breached an existing duty according to TX law

· Should have discovered design defect, Could have read warnings & followed instructions, DMV & traffic & safety of vehicles should be common knowledge

Jones v. Ryobi - printing press w/safety guard removed, hindered functionality

· Why didn’t she sue employer – probably had WC claim (Ryobi then impleaded BCT (employer))

· P injured as a result product modification after sale (by a 3rd party) (Employer removed guard & disassembled safety switch)

· P admits she knew the guard was gone (did she assume the risk? Or have some personal responsibility?)

Liriano v. Hobart Corp. - meat grinder injury – may be able to recover for failure to warn even though substantial modification

· Can manufacturer still be liable for failure to warn for substantial modification?

· Grocery store modified grinder & removed guard (Bought grinder in 1961 – accident was in 1998)

· Since 1962, had issued warnings – realized product was dangerous; Subsequently modified design to make it safer

· Could they have proved Liriano would have heeded to a warning if one existed? (New employees may not refuse to perform a dangerous act)

Anderson v. Neissi - Machine drool case – safety mechanism prevented the machine from operating properly

· Allowed to remove guards – or was removal invited, no mention of how to remove drool in manuals

· By product (drool) had to be dealt with, difficult to adjust w/small opening (shut down if hit)

· Company modified machine so it would “work” not necessarily be more efficient only (like printing press case)

· 1) guard was easy to remove, but hard to get back on ; 2) when guard was installed, it inhibited machine; 3) safety feature changed the functionality of the product

· Machine was defective as marketed

Royer v. Catholic Medical Center - Prosthesis was defective - Are the doctors sellers of goods or services?

· Cannot recover on strict liability – only negligence in case of medical malpractice

Intentional Torts

I. Intent
a. Def.: Rst Torts 2: act is an external manifestation of the actors will

i. Rst Torts 8A: intent denotes the actor desires to cause consequences of his act, or that he believes that the consequences are substantially certain to result from it

1. More than careless (careless = negligence?)

2. Acts with the purpose of knowledge that the act will cause harmful contact to the victim

ii. Either by purpose to cause the tortious conduct or the substantial certainty that such a contact will result
b. Generally: depends on the desire that a specific result would occur to a substantial certainty
i. D’s state of mind is in question – subjective

1. Not a reasonable person standard to determine intent – only what the D desired to do, etc

2. If D didn’t believe it would harm the P, not intentional (then would claim negligence)

ii. D’s subjective intent:

1. Objective evidence used to determine subjective intent

2. Must be acting voluntarily (must have the desire to perform the event)

· Intent – substantial degree of certainty when acting voluntarily

· Substantial certainty= knowledge that someone’s rights will be invaded or property

· If not voluntary, not an intentional tort (negligence?)

3. Must be deliberate
· Intend for the contact to result

· Act with the purpose of inflicting a harmful of offensive contact on the P, or realize the contact is a substantially certain to result

4. Motive usually doesn’t matter – why you want it to happen (D would say why not intent)
· Ill will is not considered

· Can still be committed with good motives 
Garrat v. Daley (intended to pull chair out) - Objective evidence to determine subjective intent
· Minor’s intent the same as an adult – possible

· P didn’t testify, sister of P testified against D, Ct. believed kiddo’s testimony
II. Transferred intent
a. If the actor intends to commit a tort on one person and actually inflicts one on someone else

i. If can prove C intended to hit A, but hit B ( C’s intent is transferred to B (R Torts 16(2))

ii. Where an actor tries to batter one person and actually causes harmful  or offensive conduct to another, she will be liable to the actual victim

iii. Or the actor will be liable if attempts one intentional tort and commits another

III. Assault – placing the P is apprehension of unwanted touching
a. Ex) Hitting, fighting, kicking, threw something at the person, shot, stabbed, Pushing, spitting

b. Def: An act intended to put another person is reasonable apprehension of an immediate battery, and which succeeds in causing an apprehension of such battery

c. Elements:

i. Intentional (same standard as battery)
1. Act with the purpose to cause apprehension of contact or substantial certainty that the apprehension will result

· Knew the person was there and it would scare them

2. Can be qualified/negated

3. To place the victim in apprehension of the harmful or offensive contact or to make such contact

4. Actually intended to make contract or actually intended to scare you (make you think they were going to contact you)

· Must be an immediate threat

· Eggshell P – scares easily, still may be liable for assault

5. inferred by action by judge/jury (almost like what a reasonable person would consider intent)

6. Transferred Intent

· Attempt at battery but misses is liable for assault if the P is places in reasonable apprehension of a blow

· Even if D tried to commit a battery and not an assault, still liable for assault if P had apprehension

ii. Causation – D caused Ps apprehension

iii. The P had apprehension of contact (apprehension occurred)
1. Apprehension is not always fear; but all fear is apprehension

2. Perception or anticipation of a blow (battery)

· Must be imminent – act must cause the victim to expect that he is about to be touched

i. Doesn’t mean immediate (instantaneous)

ii. Anticipation that can be touched in a very short interval of time (with no significant delay) - Not merely fear of future contact 
1. If have time to prevent  the harm

· But even if the threat is for next week (the person has the means of avoiding the threat) they should not be forced to abandon their rights to do something

· In zone of danger – range of battery

3. “apparent present ability”

· Even a toy gun can rise to the level of assault if you were threatened b/c thought was real, w/o actual knowledge that is wasn’t real, would have a claim of assault

· Doesn’t matter whether the person had the ability to make the contact – only that it would place a reasonable person in apprehension of the contact

4. Anticipating or looking forward to something with discomfort

· Might consider assault is someone stepped backwards

· Ps burden of proof that they feared the type of contact that would support a battery claim

i. If the contact would not have been harmful or offensive, the assault isn’t either

5. Apprehension  is objective standard

· Ordinary/reasonable person would have apprehension form D’s actions

· Unless D knew that P had a special sensitivity

· Voodoo dolls – hex may be enough… culturally mediated

6. Apprehension implies the victim is conscious
iv. Words alone are not enough for assault – unless they are all you have to go by (ex blind, in the dark, etc)

1. Unless they sufficiently show the D’s purpose to immediately batter the victim

2. Consider together with other acts or circumstances

· Are they about to strike? Took a step forward? Rolled up sleeves?

v. Words can negate the person’s intent to cause harm

1. “Give me your purse or ill shoot you!” – don’t have to give up purse to be able to claim assault

2. “if you were not an old man, I would knock you senseless” – negates assault

IV. Battery – deliberate, unwanted touching of the P’s person
a. Def. – Rst. Torts 13: intentional infliction of a harmful or offensive contact with the person of the P
b. Elements:

i. Intent to harm (see above)

3. Substantial certainty that harmful or offensive touching will occur

4. Transferred intent:

· If hit P when intended to hit anyone else, most states would say the intent was transferred and there was a battery

5. Not necessary intent to cause the injury – only deliberate, voluntary touching (intent) – may be liable for all resulting injuries (D’s defense)
· I.e. push and as a result, D falls down a set of stairs ( D would be liable for all of P’s injuries

ii. P must cause contact with the victim (doesn’t have to be harmful, just offensive)
iii. Harmful or offensive touching (contact)
6. To determine if the contact is offensive: objective Def. (standard) of an ordinary person 

7. If a reasonable person in the circumstances of the victim would find the particular contact offensive - “offends a reasonable person’s sense of dignity” R 19
· If the contact permissive before the act?

i. Consider prior course of conduct between the parties to determine whether they accept contact that would ordinarily be considered offensive

· Would an ordinary person acting as the P consider the touching offensive

8. Doesn’t have to be physically touched by the P
· Can be touched by an object if the D intended them to touch the object (i.e. run into something – in example, back into table)

· Battery is touching something that is attached to the P – so closely related – like hat/camera

i. Includes objects intimately associated with the victim’s body

iv. Lack of consent
1. Battery if did not want to be touched – D knew of special circumstances regarding the P that would make him consider the touching offensive 
2. not met if actual touching is different than what consented to (or consent was under duress)

3. fist fight might imply both parties consented
*Knowledge/awareness is NOT an element! (don’t have to “know” about the harm – could be incapacitated, etc))
Pickard v. Barry (assault – when man attempted to take camera away)

· Thought Inspection person was trying to defraud her so called “trouble shooter” - P tried to take a picture of the inspection, and D tried to take away her camera

· Apprehension is a subjective standard – would a reasonable person be put in apprehension? Can also be eggshell P if scared easily 

· Intent: menacing conduct: He intended for her to stop taking pictures – did he intend to cause her apprehension? Wanted to be menacing enough for her to stop taking pictures

· Offensive Touching: Even touching a camera/shirt or anything attached to your person is enough for unconsented, offensive touching

Wishnats v. Huey (close-door meeting & man attempt to come in, door slammed in face)

· Interests of the business at work – protect the interests of keeping confidential meetings, confidential

· Subjective standard for touching? Community standard, Social custom, Not necessarily eggshell
· Unduly sensitive to touching – but not to a community standard (spiritual?)
· Rudeness and abrupt conduct not battery as a community standard

IV. False imprisonment – unwarranted restraint’s of the P’s freedom of movement
a. Elements:

i. Intent

1. Knew to a substantial certainty that P will be confined

2. Don’t necessarily need to know the exact identity of P (D would say didn’t know P)
· Intent can be transferred

ii. Actual restraint/confinement occurred

1. Threat of job loss if leave is  not necessarily confinement (like being required to stay at work – don’t have to stay, get benefit if do stay)

· If you could leave and lose your job, not necessarily confined – still can go (like skip work) - Traded freedom to get paid
iii. No consent to confinement

iv. Awareness of confinement

1. P must have will to leave (objective standard of an ordinary person will to leave)

2. If not aware - must have received injury while being confined

3. Confinement begins where aware of confinement

· Ex) if fell asleep and were confined while sleeping, but woke up and were not longer confined – not aware of confinement or had will to leave = not false imprisonment

v. Physical restraint (either by force or situation)
1. Words alone may not be enough

· No tort if keeping someone out, only if keeping someone in

· Ex) Most common is shoplifter detained for questioning

· Ex) Keeping someone in a car (i.e. carjacking) b/c cannot get out of the moving car

Lopez v. Donut House (discussion/accusation of stealing between employee & supervisors – not false imprisonment)

· Came from home to office voluntarily, no threats of job loss, never said she couldn’t leave or she had to stay, never forced her to answer

· Alleges that her employers intimidated her – accusing her of stealing

· Left on her own accord and not prevented from leaving

V. Intentional infliction of emotional distress
a. Elements

i. Intent to cause harm and acted with substantial certainty that their actions would cause the harm

1. Words alone can be distress – depends on time, place & manner of conduct

ii. Conduct was extreme and outrageous (community standard)
iii. Must be severe – nervous breakdown, quakes of fear, disabled by result
1. See NIED – pg 17

Womack v. Eldridge (innocent man’s photo used in lineup of pedophile)

· P was tricked into taking the picture, completely innocent; Picture resulted in him being investigated 
VI. Defenses to intentional torts

a. Affirmative defenses: Release for liability, Statute of limitations, proveldge
b. Privilege of self defense

i. If acted in self-defense, was privileged to inflict to harmful or offensive touching on Jones, and will not be held liable for doing so

1. Necessity – don’t to prevent other harm

2. Self-preservation – the use of force to prevent an impending battery or to stop one which is in progress (what you reasonably believe is necessary to avert the threatened harm)

· If no longer threatened by harm – do not need to use harm as defense

· Cannot use self-defense against threats of future harm

· Doesn’t authorize a victim to respond to force w/force

3. In fresh pursuit - Can use non-deadly force to get things back

ii. Must be reasonably proportionate to attempted injury (can’t use disproportionate force compared to potential attack) (force used must be reasonable in the circumstances)

1. Attempted deadly force/serious bodily harm ( can use deadly force as defense

· You can threaten with deadly force (i.e. w/toy gun) with no intention of causing harm, but not use excessive/deadly force

· No right to use deadly force to defend property or response to lesser than deadly force

· May use deadly force only if believe you are being threatened by deadly force

2. Escape – if you can escape force, no reason to use deadly force (if reasonably believe there is a chance of safe retreat) – if no safe retreat, then can use deadly force (still may be able to “stand your ground and defend deadly force in most j/ds)

· Exception – no duty to retreat in your own home

· Can use non-deadly force w/out necessity to retreat in most all J/ds

3. Sometimes privileged to use more force than necessary – as long as you believe the additional force was reasonably necessary to avoid the threat of harm (even if not)

iii. Privilege acts as if tort never happened – justified

iv. If you are reasonable in thinking you were going to be harmed, you have the right to defend yourself

1. Can use reasonable force to help a third party (doesn’t have to be a family member) 

· right to use the same force the victim was privileged to use

· Mistake in the act of self-defense of a third party – chose the wrong party to defend – may be liable for battery

i. Ct’s consider “reasonable inferences”
ii. Mistaken defense of other (majority) - Had privilege to act if reasonable perception of aggressor/victim

iii. (minority) If actor wasn’t actually privileged to defend themselves (was the aggressor) – some j/ds may consider the 3rd party like an aggressor and not privileged

v. Privilege transferrable – if you unintentionally hurt someone else when defending yourself

1. Response in self-defense and inadvertently hurt a 3rd party – privilege transferred

vi. Consider the nature of the person – if a trespasser, can use reasonable force to eject the trespasser – so “If you don’t get off my land, I will put you off” could not rise to assault b/c of privilege
c. Immunity - Tort existed but can’t be held liable
i. Merchant’s right

1. Can detain person for a reasonable time if think they have committed theft

· Consent to remain will be a factor

· Detainment must be a reasonable period of time & in a reasonable manner
ii. Disciplining children - Privilege to use corporal punishment is disputed

iii. Spousal immunity

1. Historical this was the case – could not sue your spouse

2. Current – this is not a privilege; intentional torts are actionable

iv. Charitable immunity

1. Historically – hard to sue; had a lot of immunity

2. Most immunity is gone today

v. Gov’t immunity - Not always waived for intentional torts (not under Fed. tort claims act)

d. Consent- If consented to act, act may be privileged
i. Can consent to one act and not another – consent only applies to the act that consented to

1. Can consent by words, gestures or conduct – doesn’t need to be a contract – as long as the consenting party reasonably manifested consent to it

ii. Will not be considered intent if consent was based on a fundamental misunderstanding of the facts

1. Failure to reveal crucial facts relevant to the P’s choice

iii. Minors – may not be able to consent to any act – D’s conduct is probably not privileged

iv. Medical Malpractice:

1. May be a battery if the Dr’s touching went beyond the scope of contact to which the patient consented

2. Consider surgery and potential complications which may not be anticipated

· Can consider these prior to surgery and add into consent form

· Seek a relative of the patient and get their consent

· If no relative is available – may consider if the touching is within the area of the incision; unless the additional procedure involves a destruction of the body function – probably ok

i. Consider what a reasonable person would consent to in the situation

3. Unconscious patient/emergency care:

· No relative – reasonable person standard; no reason to think the patient would not consent; and delay in doing to procedure would cause risk of death or serious bodily harm
Economic Harm

· Why not sue under contract – why tort?
· Strategic issue: parol evidence rule/statute of frauds, there may not be a contract, economic harm may be limited in K damages
· Statute of limitations differ between tort and contract claims
· Differences in damages/relief - Punitive damages may be allowed in tort claim

V. Fact v. opinion
a. If it can be independently verified = fact
b. Depends on the person making the statement
i. Likely will be considered fact is coming from employer to employee
ii. Reliance interest
VI. Deceit 

a. Burden of proof requires “clear and convincing evidence” that the D committed fraud (most states)

i. Some states only require “preponderance of the evidence” for fraud as well

b. Enforced to prevent dishonesty – encourage fair dealing

c. Breach doesn’t equal deceit

d. Elements:

i. D made a misrepresentation of an existing fact

ii. The fact was material

iii. Intent requirement: D intended to induce reliance from P (or from an entire class of people, of which P is a member).

iv. Scienter requirement:  D knew the statement was false or had reckless disregard for its truth or falsity.

v. Detrimental reliance by the P—P relied on the false statement and was harmed thereby. 

e. Misrepresentation of a material fact (elements 1-2)

i. The fact/opinion distinction —is the issue subject to proof one way or another?

1. “Existing fact” means “existing at the time the deceitful statement was made.” 

a.  Making a promise or statement that you thought was true when you made it, but later turned out not to be true, is not deceitful. 

b. Mere broken promises are not deceitful.  

c. The speaker needs to have known it wasn’t true, or known he didn’t intend to carry through on the promise, when he/she made the statement. 

2. However, misrepresenting an opinion or an intention can amount to deceit, if it amounts to a misrepresentation of the speaker’s state of mind, in a situation where the speaker’s state of mind is material to the other person’s decision.  

a. The speaker’s state of mind sometimes is an existing, material fact on which the other party relies when making a deal.  

i.  “I think this is a beautiful piece of art and if you ever wanted to get rid of it, I would probably want to buy it back,” when the speaker actually hated the art object and never wanted to see it again.  

ii. This could amount to deceit if it induced the buyer to buy the vase, based on a mistaken belief that it could probably be sold back to the seller at a future date.  

ii. “Material” - An issue that is important when making the transaction

1. Misrepresentation at the time of the statement – “existing fact”

2. The transaction wouldn’t have happened without the fraud, or a reasonable person would attach importance to the misrepresented fact when making a decision.

3. The misrepresentation almost always is in the form of a statement.  

a. Exceptions:  fraud by silence:
i. Special relationship/fiduciary duty.  

1. D is a trustee or executor of an estate

2. D is P’s accountant or lawyer

3. Must have a duty to not forget (affirmative duty)

ii. Concealed defects.  

1. Ex) putting an area rug over a damaged area of flooring in a house that is being sold.  May be excused if no special relationship

2. Careless/negligence

3. If seller is aware of a defect that is unknown to buyer, and a reasonable inspection by buyer wouldn’t uncover the defect, then seller has an affirmative duty to disclose and failure to do so can amount to fraud.

iii. Partial disclosure.  

1. Making a partial disclosure can create a duty to make a full disclosure, if the partial disclosure would leave buyer with a false impression that that there are no other problems.

2. Ex) If seller chooses to disclose some defects in a car that is being sold, seller may have a duty to make a full disclosure of all its defects

a. Impression that this is the ONLY defect

iv. Misrepresenting the law.  

1. Historical exception – may not be the case anymore

a. The modern trend is to distinguish an opinion of law from a statement of fact about the law

i. The latter type of statement may be actionable, under the modern trend. 

ii. May be on notice that this is incorrect/mere opinion
b. a fraud may still be found if 

i. if an assertive statement

ii. there is a difference in knowledge of the law and the speaker is taking advantage of other person or

iii. a fiduciary relationship or some other relationship of trust.  

2. Ex) “There is no zoning ordinance,” when in fact there is one

3. Misrepresentation of law tended not to support an action in deceit  

a. law is a matter of public record and a diligent P could have gone and looked it up, rather than taking the seller’s word for it.

b. Law may be ascertainable – thus not sympathetic to P
iii. Intent to reduce reliance in P or in P’s class 
1. The D’s false statement needs to have been directed at the P (or to a class of people to which P belonged).  

2. If P overheard and relied on a statement D made, which wasn’t intended for P, this traditionally would not sustain an action for deceit.  

a. Bystanders who “fell into” knowledge
b. Limits on liability

3. This element serves the purpose of limiting the range of people to whom the D may be liable. 

iv. Scienter requirement 

1. Traditional standard:  
a. D made a false statement  (like new your times malice standard)
i. knowing it was false, or
ii. without belief in its truth, or 
iii. reckless disregard for whether it was true or false 
2. An honest belief in truthfulness of statement, even if it is not true, keeps a statement from being fraudulent.  

3. Mere want of care by the D is not enough fault for the P to win under a deceit theory (enough for negligent misrepresentation). 
4. D’s state of mind must be inferred - a reasonable man in D’s situation believes it when he said it.   
a. when D has an honest but completely unreasonable belief – D may not have intent if D can prove he/she honestly believed what was said.
v. P’s reliance 

1. Must be reasonable and must honestly think it is true - P’s belief must be justifiable
a. buyers are expected to know when a seller is just “puffing” or engaging in “seller’s talk”
b. reasonable person standard?

2. caveat emptor (buyer beware) approach:
a. buyer expected to check verify seller’s statements  
b. modern view allows a P to proceed with a deceit action, even if the P has chosen to trust the D and rely on D’s representations.  
3. Consider the relative sophistication of the seller and buyer (who was the listener?)
a.  business-to-business transaction 
b. business-to-unsophisticated-consumer transaction
c. A commercial buyer may be expected to protect itself by doing “due diligence,” in situations where it would be reasonable for a regular consumer to rely on D’s statements without separately verifying them. 
vi. Harm/Damages  - detrimental reliance implies that the reliance produced harm, which P must prove

1. “Out of pocket” damages 

a. P recovers the amount he lost by doing the transaction 

2.  “Benefit of bargain” damages 

a. P gets the benefits he would have gained from the transaction, had the transaction been the way the D represented it to be

c. Trade view – if not an arm’s length transaction – no duty to disclose
i.  Considered the relative sophistication of parties: Buyer didn’t have background in real estate, seller should have known (routinely in the business of selling real estate); Both are not merchants

vii. Trade exceptions:

1. Actively concealed defects

2. Told half truth – so assume the only thing to disclose 

3. Fiduciary duty

4. Within knowledge of one party and undiscoverable by another

viii. New exception: disclose when justice, equity and fair dealing demand it (p 1240)

1. Narrow exception – duty owed to a non-commercial party

2. Seller complained that this is an unreasonable duty

a. Everyone knew of this defect (common knowledge)

b. Was the defect reflected in price if common knowledge?

c. Was the land already discounted? –P got a “good deal” & wanted a better one?

3. Jury issue as whether this was common knowledge and reflected in price

Channelmaster - Oral representations not in K – statute of fraud barred contract action
- Oral comments conflict w/ written terms in K – so hard to prove misrepresentation in K action
- intentional deceit – proceed on negligent interference

- if assert fraud allegation – businesses are less likely to settler (infers they did commit fraud) and are more likely to go to Ct. to save reputation

Vulcan Metals (p1234) - L. Hand – look at the balance of power – expectation of due diligence when selling to another merchant

- Look to parties’ relative intelligence

McConkey – actionable representation of fact that M&A anticipated

- Acquirer vs. acquired (If acquired: may close factory, may need to take another job)
Ollerman (p 1236) - Ct. looking for a reason to hold for P; Well under the land – intentional misrepresentation?

- Undermined house and required additional expense and made the land less valuable

- Duty to disclose defect? 

- Fraud: Intentional action: seller knew or should have known about defect, Failure to disclose was a latent fact that the seller was aware

- Negligent misrepresentation – fact should have been disclosed; Relied on statement – so should be liable; Can misrepresentation result from silence?

VII. Negligent Misrepresentation

a. Burden of proof requires “preponderance of the evidence” that the D was negligent

b. What is the standard of care owed?

i. Most business torts are considered intentional acts (knew or should have known)

1. If couldn’t recover on deceit – negligence? 

c. Enforceable to prevent sloppiness – encourage due diligence

i. Rely on information in modern times 

ii. Depends on state law as to whether can recover or can claim contributory negligence for deceit/misrepresentation

d. Elements:
i. D, in performance of his/her trade or profession
ii. Negligently provided erroneous information

iii. Which is used by the P to P’s detriment

e. Must be intended to the person deceived (foreseeable recipient)

i. Doesn’t transfer to 3rd parties who overheard, etc

ii. Need justifiable reliance  
f. Privity is not a requirement

i. If no privity - D is liable only if D knew that the P would be likely to rely on the information

ii. foreseeability requirement—D able to foresee that the P would be relying on D’s advice
g. haunted house case/crimes in house (p1245) – duty to disclose
Mohr v. Commonwealth - Adoption agency found to have a duty to disclose whether the child being adopted had handicap
- Wasn’t a rejection of the child – just wanted damages for additional costs of raising a handicapped child?
- Other constraints – parents wouldn’t have been able to afford additional costs of child
Imperial Ice vs. Rossier - Coker was bought by imperial ice; Coker won’t sell ice in original location (breached K and sold ice)
- Issue: did rosier induce Coker to breach? P must prove the D intentionally and actively induced breach - Traynor overturns precedent for decision
- Lumley (p 1255) - Broke K by singing in another theatre
- Original theatre brought tort action to attempt to specific performance (not allowed in K action – 23th amendment)
- Law on books said couldn’t procure from master/servant relationship (result of black death)
- Didn’t apply to personal service contract
Fikes v. First (professor’s w/animosity) - One prof. called the other a fraud and wrote a book about him

- Other prof. calls publisher and threatens to sue if published; Fikes files suit for interference

- Ct. says First’s main purpose was protect reputation, not to interfere with advantage business relationship

- P must prove malice was te dominant desire of actions

Della Penna v. Toyota - Buyer of Lexus’s in California & re-exported to Japan to make profit

- Toyota provided list of names of person who were doing this to dealers and told them to stop selling to these persons (or else)

- No contract b/w buyer and dealers which Toyota was interfering with

- No long-term K (only bought Lexus from misc dealers); Only prospective economic advantage at issue

- Jury instructions: P had to show Toyota’s actions were wrongful

VIII. Interference with Contractual Relations

a. Elements:
i. P had an existing contract with a third party
ii. D knew this

iii. D intentionally interfered with that contract

b. D’s conduct may be privileged, but business competition generally doesn’t give rise to a privilege.
c. Can interfere with someone else’s K to protect yours – IF have already contracted

i. You have the superior interest if first

ii. Before K – can do anything to stop another person from contracting (to protect your own) – competitive up to the point of K

iii. If existing K, protected and cannot interfere

d. Can you steal a customer from another person?

i. If it is clear the customer is leaving the other supplier
IX. Interference with Advantageous Relations (rare)
a. interfering with relations that are non-contractual, but which offered a prospective benefit to the P
Defamation

I. Rationale: The core concern is protecting a person’s reputation

a. Policy: 1st amendment considerations

b. Rationale for allowing tort claim: not suing for libel may be taken as an admission of truth

II. Def.:  a defamatory statement is one that is false and “injurious to the reputation of another” or exposes another person to “hatred, contempt or ridicule” or subjects another person to “ a loss of the good will and confidence” in which he or she is held by others”
a. R559: a defamatory communication is one that “tends so to harm the reputation of another so as to lower him in the estimation of the community or to deter third persons from associating or dealing with him”
b. Words have to be spoken/written or there can be no defamation

III. Elements:

a. A false statement of fact  - To be actionable, the statement has to purport to be a statement of fact.  
i. If reasonable people would understand that the statement is meant as an exaggeration or satire, it would not be actionable.  

ii. Statements of opinion are not actionable if they are clearly statements of opinion 

iii. Defamation protects Ps from false statements of fact, but not from erroneous or unflattering statements of opinion.  

1. HOWEVER, you can’t sanitize a statement that purports to be a fact simply by putting, “In my opinion…” in front of it.   

b. Publication:
i. Def.: Someone other than the P must receive the statement (i.e., communicated to a third person) understands the statement to be defamatory
1. “Publication” means that the D, either intentionally or negligently, communicated the defamation to at least one person (3rd person) who understands the statement to be defamatory

2. Communication to one person is sufficient

ii. Single publication Rule

1. The entire edition of a printed work is considered a separate cause of action and damages must be resolved in a single action (Uniform Single Publication Act)

iii. Publication must be voluntary

1. Ex) D wrote a statement in his diary, and the diary got stolen and published.  The D is not responsible since there was no voluntary publication. 

iv. Self publication- treated like consent
1. if the statement is ONLY made to the D and the D repeats the statement, it is no defamatory 

2. Compelled self-publication about prior employers reason for discharge is not defamatory

v. Must understand the statement to be about the person:

1. Language: The statement must be understood, implies it must be in a language that the persons understand

· Ex) falsely calling someone a thief in Spanish is not defamatory if the only people within earshot do not speak Spanish.   

2. Ex) If the defamatory statement is about A, but the person who hears it mistakenly thinks it is about B, then A won’t have a cause of action, since the statement wasn’t understood to be of and concerning A (even though it was meant to be about A). 

c. Of and concerning the P
i. The person to whom the defamation is published has to be reasonably able to connect it with the P.  .  

1. Identification: the P must show that the statement was understood to refer to, although not necessarily aimed at, the P

2. “innocent construction”: Question as to whether a reasonable reader or viewer would think it portrayed the P

ii. Indirect Statement:

1. A statement that is ostensibly about one person may defame another one.  For example, saying that A is an abused child is making a statement “of and concerning” A’s parents. 

iii. Statement to a group of people:

1.  it may or may not be defamatory with respect to individual members of that group

· Is the group small enough that a statement about the group is reasonably likely to reflect on individual members?  

· Do other circumstances enable the person to whom the remark is published to infer that it refers to the P?

2. Depends on the amount of people influenced by publication

· Ex) business person offended when surrounded by clients – if proves change in market share, may recover for defamation

3. “All” persons:

· A statement directed at “all” persons in a large group – may be considered too broad that no individual could sue

· Alternatively, a statement directed at all persons of a small group may defame all members of that group

· The state may have a law that makes statements on the basis of race, color or creed illegal 

4. A statement made to one unnamed person of a group

· The statement would usually not be construed that the conduct of one is typical of all

5. “some” or “most”

· Statements directed at a group that include defamatory statements about some/most of the group are defamatory when the group targeted is small (same rationale as “all” persons)

d. The statement must cause reputational harm (be defamatory)

i. Rst. concept of “defamatory” : The statement tends to harm the P’s reputation, so as to lower P in the estimation of the community, OR tends to deter third parties from associating with the P

ii. Defamatory on its face vs. defamatory when taken in the context of other facts

1. The term, “libel per quod” refers to the situation where a written statement is not defamatory by itself, but becomes defamatory if read in light of other facts known to the reader. 

· Libel per quod requires proof of special damages to succeed. 

iii. Future consequences: 1) pure reputation; 2) loss of economic benefits

iv. Special damages when beyond reputational damages

v. Community expectation – defamation occurs when others in community don’t want to associate w/you

e. The communication must be false

i. Truthful statement are privileged – however may have cause of action in privacy for public discloser of a private fact

ii. P has to establish, as an element of his/her case, that the statement is not true.  

iii. The untruth has to be substantial

1. If the D merely got a minor detail wrong that would not be enough to make out defamation

2. If a statement is substantially true, the D will win.

f. The D must be guilty of some type of fault

i. Level of fault – may be 1st amendment issue? Does the 2st amendment protect false statements?

ii. The D must have some level of fault in order to sustain a defamation action.  States may fashion appropriate standards of liability for defamatory falsehood, so long as they don’t impose liability without fault.  (Gertz v. Robert Welch, 418 U.S. 323 (1974)).
iii. The precise fault requirement varies, depending on the characteristics of the P. 
g. A malice standard (see below)—some Ps must show malice to recover; the malice requirement flows from First Amendment considerations.
i. Def.: “Malice” means that the statement was false and was made with:
1. knowledge of its falsity or
2. Spite or ill will
3. reckless disregard of whether it was true or false
· “Reckless” disregard is not a mere failure to investigate in a reasonably diligent way
· The evidence needs to support the conclusion that the D in fact had serious doubts about the truth of the statement when it was published
ii. When is proof of malice required?
1. Public officials (includes: all elected officials; appointed gov’t officials and public employees who have significant or visible responsibilities  - cases have found police officers, teachers, school board members, public defenders are public officials).  

· Must prove malice b/c natural that a public figure would be subject to public ridicule

i. In public interest to allow to criticize/debate

2. Public figures—e.g., celebrities, people who are in the news.  Public figures divide into two types:

· All-purpose public figures:  People who how positions of persuasive power and influence (e.g., sports stars, movie stars, cultural icons) are considered public figures for all purposes. 

· Limited-purpose public figures:  A person who is not ordinarily famous, but who has thrust himself into the news with respect to a particular issue

i. If regarding why public figure – must prove malice

ii. If day to day activities of ordinary person – only negligence

h. NY times malice standard

i. P must demonstrate that the statements were made w/a high degree of awareness of their probable falsity 

1. The D entertained serious doubts as to the truth of the publication 

2. Must make “reasonable efforts” to determine that the statements that seemed truthful or were in fact the truth

i. Negligence: careless/reckless conduct (when the malice standard doesn’t apply)

i. Ordinary private citizens who are not in the news are private figures (usually) use negligence standard. 

1. If you got defamed, you would probably fall into this category and could succeed if you showed that a newspaper was negligent (e.g., was careless about checking its facts).   

ii. Under a negligence standard, a D who makes a false statement, reasonably thinking it was true, can still win.  Ordinary notions of negligence apply here.  The D would argue that he/she took reasonable steps to ensure accuracy, etc.
iii. Most states impose a negligence standard in situations where a malice standard is not constitutionally required.
iv. A few states require a showing of malice even when it isn’t constitutionally required.
j. The communication proximately caused harm to the P
IV. Determining the meaning of the words/statements 

a. When making the determination, the Ct. will evaluate the language in question according to the fair and natural meaning which will be given it by reasonable persons of ordinary intelligence”

i. A Ct. can decide as a matter of law whether a statement is defamatory, if the language is unambiguous

ii. If it could be interpreted various ways, it is a jury question to decide whether the statement is defamatory

b. Internal Context

i. The Ct. will consider the publication as a whole and consider particularly the context in which the statement appears

1. Headlines themselves may not be defamatory (or a headline picture) if actual facts about the article are buried in article – article taken as a whole

2. Majority: “the article is to be taken as a whole and read in its entirety”

3. “the writing must be construed as it would be read by an ordinary member of the public to whom it is directed”

ii. The Ct. should not look at words in isolation, rather carefully examine the context, giving the words their most common and accepted meanings

iii. Punctuation can lead to defamation

1. Ex) something in quotations like “associated” with could mean had sex with in context

2. A question can be defamatory is it could be reasonably read as an assertion of a false fact

· Inquiry itself is not an accusation (even if embarrassing)

c. External Context (P would allege)
i. The P can allege facts beyond those asserted in the publication in order to show how the P was defamed by the publication

ii. “inducement” - Showing that others who the meaning 

iii. The combination of the statements and the extrinsic facts creates an “innuendo”

1. Thus if this is the case, the person should understand the statements to be defamatory

d. Opinions - Are not statements of fact, thus are not defamatory (D would allege)
i. Likewise, publications in an opinion column, etc are not considered defamatory as the reasonable reader would consider them opinions and not statements of fact

ii. A statement can be qualified by using the words “in my opinion…”

e. Insults and Name Calling (D would allege)
i. There are some statement that cannot reasonably be understood to be meant literally and seriously and are obviously mere vituperation and abuse

ii. Without real intent to make a defamatory assertion and is properly understood by reasonable listeners to amount to nothing more

iii. Could be construed as an opinion of the person

iv. Consider the word “bastard”

V. Strict Liability

a. Publisher is held strictly libel for defamatory statements
b. Broadcasters are not held strictly liable for comments made that were unscripted
c. Sellers

i. Strict liability is not imposed on disseminators of the publication

1. Includes newsstands, bookstores, and libraries

ii. Strict liability is imposed when the P could establish that the D knew or had reason to know of the presence of the defamation in the work being sold or loaned

VI. Libel  (media) – written defamation (on the face of the written document)

a. Televised or other broadcasts can be equivalent to libel in many jurisdictions 

b. Don’t have to plead or prove special damages

c. Determining if libel statement

i. If text/context is ambiguous or difference in opinion – matter of fact

1. Libel per quod – need other information/additional proof of special damages

ii. If text/context is unambiguous – matter of law

1. libel per se

· Libel generally doesn’t require the P to prove special damages

· A written defamation is considered libelous per se (libel in itself) if its defamatory nature is apparent on its face

2. Must be taken in context

VII. Slander (words) – higher threshold than libel b/c traditionally, written word had more impact 

a. The  must plead and prove special damages unless slander per se

b. If  slander per se, no special damages need to be plead

i. Four types of “slander per se”  - if a P who has suffered one of these four types of slander doesn’t have to prove special damages in order to recover: 

1. Falsely saying the P committed a criminal act
· Must be allegations of a serious crime and not just a minor offense (see R571)

i. I’m going to kill you is not a crime if not an intended murderer, may be a misdemeanor is considered harassment

ii. Bribery is a crime – but not a harm that would cause people to not want to associate with you

2. Falsely charging the P with conduct detrimentally affecting his business
· Limited to defamation of a kind incompatible with the proper conduct of the business, trade, profession or office itself

· Must be related to the business or in reference to the business
· An allegation of bad behavior may be enough when comments about the bad behavior directly relate to job:

i. Cop ( embezzled

ii. Priest /AA therapist( drunk

iii. Firefighter ( arsonist
3. Falsely saying the P has engaged in serious sexual misconduct

4. Falsely saying that the P has a “loathsome disease” (AIDS, etc)
VIII. Difference b/w slander & libel – what the P has to prove

a. Imposition of a broader liability for libel than for slander has been the greater capacity for harm that a writing is assumed to have b/c of the wide range of dissemination

i. Blurred into mass media broadcasts on the same rationale – greater opportunity for harm

b. Whether the P  must show pure reputational/dignitary harm or “special damages” 

IX. Who can sue?  Traditionally, at common law, Ps had to be living persons, and the cause of action died when the P died.  Some states now include defamation actions in their survival statutes, so that a defamation case can be continued even after the P has died. 

a. Legal persons (e.g., corporations, partnerships, etc.) also can sue for defamation.  If a product is untruthfully criticized, there is a related tort of product disparagement.

b. The D was guilty of fault (Fault requirement) 

X. Damages:

a. Special damages: a loss of something having economic or pecuniary value (R575) which flows directly from the injury to reputation caused by the defamation, not from the emotional effects of the defamation

i. P has the burden of proof

1. Must be accurately identified with sufficient particularity to identify actual loss

ii. Special damages are those that resulted in an economic harm

1. Lost wages and other pecuniary harm

2. Or some other sort of loss of economic benefits, such as losing a job or not getting hired b/c of the defamation  

b. General damages

i. Most likely have to prove special damages before recovering general damages

ii. Damages to reputation that the P has suffered that cannot be easily quantified

1. General reputational harm within the community

iii. Presumed general damages – w/out proving that they have suffered actual damages, whether special or general 

XI. Defenses/Privileges

a. Absolute privilege:  No matter how false or defamatory the statement, D cannot be sued.  

i. Statements made by one spouse to another spouse. 

ii. Statements in judicial proceedings by judges, witnesses, and attorneys 

1. allowing defamation action in this case would be against public policy – policy wants to encourage persons in proceedings to tell everything they think is true

iii. The Speech and Debate clause of the Constitution protects members of congress in the course of legislative activities.

iv. It protects Fed. officials, high state officials like the governor

b. Qualified Privilege

i. Employee references: protects responses from employers or former employers to inquires from prospective employers about how the employee performed on the job

1. Defense – if there were not this privilege, employers would be less likely to respond to the inquires
ii. Communication within a company/agency/mutual purpose:

1. Some J/D hold that when one agent talks to another agent, the company is simply communicating with itself

· Some J/Ds hold that communication within a company should not be qualified privilege as this may be more damaging that the same statements made in the community 
2. Depends on the time, place, nature of publication
iii. Three criteria to determine qualified privilege:

1. The appropriateness of the occasion on which the defamatory information is published

2. The legitimacy of the interest thereby sought to be protected of promoted

3. The pertinence of the receipt of that information by the recipient

c. Conditional privilege:  

i. When this applies, the P can sue the D only if malice is shown (known false or reckless disregard standard), even if the P is a private person.  This applies to many types of Ds:

1. Lower state officials often enjoy this privilege

2. Persons reporting crimes to the police

3. Credit bureau reports

ii. Common interest privilege

1. Communication made by one person to another upon subject in which both have an interest 

2. so long as the privilege is not abused, the flow of information between the persons sharing a common interest should not be impeded

· Ex) faculty tenure committee

d. Consent is a defense (i.e., the P consented to let the defamatory statement be made)

Romaine v. Kallinger (p973) – nonfiction book included comment about someone knowing a junkie

· Says the book accuses her of criminality or associations with criminals and that this injured her reputation as a drug counselor and social worker interfering with her ability to obtain future employment

· Context of the statement is not ambiguous – found not to be defamatory – sentence can only be read to imply that she knew a junkie and doesn’t suggest directly or indirectly that she is involved in any criminal or drug-related activity

Matherson v. Marchello (NY 1984) - band “the good rats” makes statement on the radio about a club owner

· Accused the club owner’s wife of being promiscuous  (“fooled around with his wife”)

· Libel since it is a broadcast

· Or alternatively slander per se, therefore no special damages need to be plead

· Accused club owner of homosexuality (“messing around with his boyfriend”)

· Defense: statement is not defamatory, just saying a characteristic and not a social stigma

· Libel since it is a broadcast

· Or alternatively, Slander per se - in this context there was an appearance of promiscuity, and could lower person in community 

· Plead special damages as loss of revenue for the club, reduced bookings, etc (hard to prove)

Liberman v. Gelstein (p993) - did landlord bribe policeman, and statements that he was going to kill someone

· statements were made under qualified privileged, P burden to prove malice

· statements were thought to be truthful 

· P thought he had slander per se – so didn’t argue special damages
INVASION OF PRIVACY
I. Def.: Rst. 2nd:  One, who intentionally intrudes, physically or otherwise, upon the solitude of another, or his private affairs and concerns, is subject to liability to the other for invasion of his privacy, if the intrusion would be highly offensive to a reasonable person.

i. no publication requirement, only in some types

ii. limited application, recoverability

II. Unreasonable intrusion on the P’s seclusion or physical solitude 
a. R: one who intentionally intrudes, physically or otherwise, upon the solitude or seclusion of another or his private affairs or concerns is subject to liability to the other for invasion of his privacy, if the intrusion would be highly offensive to the reasonable person

i. Two elements

1. Intrusion into a private place, conversation or matter

2. In a manner that is highly offensive to the reasonable person

ii. Liability attaches to a person who unreasonably and seriously interferes with another’s interest in not having his affairs known to others

b. Intrusion into a private place, conversation or matter (Whether something is intrusive is situation dependent)

i. Ds conduct was truly intrusive and that it was designed to elicit information that was otherwise unavailable through normal inquiry or observation (D allege as a defense)
1. If could have seen/heard act/statement in public, not intrusive

2. If seen in public – not private

3. If information is already known to others is not private

ii. Includes the right to prevent the obtaining of the information by improperly intrusive means

1. e.g., bugging somebody’s home, snooping, following too close all the time (harassment by paparazzi)

iii. Privacy is invaded only if the information sought is of a confidential nature 
c. In a manner that is highly offensive to the reasonable person

i. Reasonable expectation of privacy in an ambulance

ii. Reasonable expectation of privacy between nurse/patient

d. Newsworthy: Only applies to publication

i. Protects people from publication of private information that is not newsworthy.

ii. Very hard/impossible for Ps who are in the news to sue for publication of facts that are related to the news story, no matter how embarrassing.  

e. Doesn’t require a false statement, or a commercial use or appropriation of the private information by the D, or a physical intrusion on the P’s seclusion.  It involves publication of private matters which, when revealed, are highly offensive and not of legitimate concern to the public.

f. Matters in public record: 

i.  There have been cases where reporters got Ct. records and published the names of Ds or rape victims. The Supreme Ct. held that it is not actionable in tort to publish information that is a matter of public record (such as in an indictment or trial), even if there is a state statute against publishing the name of rape victims. 

Nader v. General Motors Corp. (p1167)

· Many causes of action brought, most dismissed – accosting by girls (can say no, not private/confidential nature), inquiring with third parties (know facts requested, not invasion of privacy), phone calls (IIED maybe and not privacy), following (only privacy if overzealous

· Wiretapping constituted intrusion

· Shows limitation to privacy tort

Schulman v. Group W Productions, Inc. - woman in helicopter

· Last name not mentioned on broadcast, features obscured by oxygen mask, only heard speaking

· Intrusion b/c accompanied woman on helicopter & listening to Ruth’s conversations w/ the nurse

· No first amendment issue b/c no right to ride along in helicopter

· Newsworthiness applies only to publications

III.  “Public disclosure of private facts:”  
a. Def.:  Disclosure of true statements that an individual would rather not have publically disseminated or Unreasonable publicity given to a person’s private life (what is off-limits to the public)

i. Publicizing personal facts that while true and not misleading are so intimate that their disclosure to the public is deeply embarrassing to the person thus exposed and is perceived as gratuitous by the community

ii. Def.: Rst. 2nd:  One who gives publicity to a matter concerning the private life of another is subject to liability for invasion of his privacy, if the matter publicized is of a kind which (a) would be highly offensive to a reasonable person, and (b) is not a matter of legitimate concern to the public.

1. “even someone who has nothing to be ashamed of can be mortified by publication of intimate details of their life” (P would argue)
b. The information publicized is harmful to a reasonable person
c. Not invasion of privacy if considered newsworthy/legitimate public interest

i. Protects ordinary citizens – may be a different standard for someone in public eye
ii. unreasonable publicity given to matters about a P that are true but private, in such a way that it violates common decencies 

1. e.g., publishing the details of a person’s love life

d. Rehabilitation cases.  

i. If a person has been a criminal or scoundrel in the past but has long been rehabilitated, it may be actionable to call undue or gratuitous attention to the person’s prior history.  Even if it was newsworthy when it happened, it may not be newsworthy ten or fifteen years later.  As a policy matter, we want to encourage people to rehabilitate and it creates an incentive to do so if you can leave your past behind you. 

Haynes v. Alfred A. Knopf (p 1124) - Nonfiction book published with past history of her ex-husband (was a drunk, womanizer, etc – now rehabilitated)

· Disclosure wasn’t a narration of a sexual act, or intimate details

· Did not recover b/c found newsworthy

· Issue was if they changed his name, the book would not be nonfiction - if facts were altered would change the impact of the book (the book’s utility)

· This would place an unreasonable burden of consent on all authors who right (track down everyone mentioned?)

Melvin v. Reed (p1125)

· Former prostitute who had been prosecuted by acquitted for murder, 7 years was remarried and her past was unknown

· portrayed using her employeeen name in a movie, considered invasion of privacy

Sidis v. FBR Publishing Corp. (pg 1126) – where are they now article
· child prodigy who later “flamed out”

· considered newsworthy and not an invasion of privacy, and no intimate details had been revealed

· Not necessarily offensive/bad that never became professional musician

Ross v. Midwest
·  involved the identification of a rape victim in an article. Held it was newsworthy since the use of an pseudonyms would raise doubts about the accuracy of the article

Vigil v. Times Inc. 

· ate spiders & other insects thought to have some bearing on the Ps reckless disregard for his own safety in body surfing

Gilbert (1130) (doctor with past issues)

· Argued past information (personal info) did not help the news story, therefore not newsworthy

· Ct. found entire story newsworthy, supporting history included

Slipple (p1131) - gay secret service man whose home town didn’t know he was gay

· saved the president and gained national publicity, considered newsworthy

· defense: public interest to show the gay are not weak, unheroic or whether the president had a discretionary attitude to gays

· didn’t keep fact that he was gay a secret in San Francisco, disclosure of these facts cannot be limited geographically

· would be an unreasonable burden to limit privacy to geographical region

Humphers v. First Interstate Bank of Oregon – adoption and subsequently the child went to seek out the mother

· mother gave birth to daughter under false alias, no one other than her husband and the doctor new of the baby

· Doctor wrote false letter to adopted daughter to help her find her birth mother saying she may have taken DES during pregnancy

· Hospital revealed name of mother relying on letter

· Mother suffered severe emotional distress - Statutes designed to protect privacy of mother for this exact situation

· No privacy tort b/c telling a secret is not necessarily a tort – only a violation of dr/client privilege (not discussed)

IV. “False-light” invasion of privacy: (something truthful that could be taken out of context/distorted)

a. Def.: Publication of matters that are not defamatory but which place the victim in a false light in a way that would be highly offensive to a reasonable person
1. Would subject them to pity and ridicule

2. The false light doesn’t necessarily need to be a defamatory light however in most cases the false light is defamatory and the action for libel/slander will also lie

ii. Def.: Rst. 2nd:  One who gives publicity to a matter that places a person before the public in a false light is subject to liability to the other for invasion of his privacy, if:

1.  the false light in which the person was placed would be highly offensive to a reasonable person, and  

2. The actor had knowledge of or acted in reckless disregard for the falsity of the published matter and the false light in which the other would be placed. 

b. Distinction from regular defamation:  

i. This can include matters that are not bad enough to constitute outright defamation

1. Harm of reputation versus harm to self (false light)  

2. Ex) publishing an article claiming that a person’s children are going hungry following the death of one’s spouse. Even though being poor is not defamatory, this could be very objectionable. 

ii. A P sometimes can sue for both defamation and false light invasion of privacy as alternative theories of a case, although only one recovery can be collected from the D. 

c. Constitutional issues:  

i. This tort raises some of the same constitutional/freedom of speech issues discussed earlier with respect to defamation.  

1. E.g., if the false-light disclosure concerns a matter of public interest that is newsworthy, it will be hard for P to win.  

2. However, there is not yet a Gertz-like different standard for private parties who suffer this tort.  

1. As you see in the Rst., a “known falsehood or reckless disregard” standard (i.e., a public-figure-like fault standard) must be proved by all types of Ps. 

Cantrell v. Forest City Publishing Co - Follow up story on bridge collapse

· Mother not present in interview w/kiddos, took pictures, article stressed that their family was in abject poverty

· Cast them in false light – objects of pity and ridicule

· Article mentioned talking to her – knowledge of reckless disregard for truth?

· Ct. gave NY time standard – knowledge of the falsity or its reckless disregard for the truth 

· Calculated falsehoods

· Could consider the persons limited purpose public officials – therefore need to show malice - but no evidence presented that it was otherwise malicious

· actual malice due to NY times standard

· Dissent said journalists should have room for error to the benefit of efficient news

Peoples Bank & Trust v. Globe International Publishing - picture of 106 year old lady pregnant

· Published picture of 96 year old woman in tabloid

· Exemplifies a defamation case – which evolves into false light – recovered on false light

VII. Appropriation of a person’s image or other aspects of his persona (such as his voice, if the person has a distinctive or recognizable voice) for commercial purposes (celebrity)
a. Commercial tort – really protecting the companies who purchase the image from those who get it for free (keeping market available – or else value would be lowered of image in question?)
i. Once the person dies, his/her heirs may assert this cause of action (e.g., heirs of Martin Luther King, Jr. vigorously protect their rights in his image, likeness, and persona), 

1. E.g., getting somebody who sounds like Lauren Bacall to make ads that give the false impression that Lauren Bacall endorses the product. 

b. Def.: Rst. 2nd: One who appropriates to his own use or benefit the name or likeness of another is subject to liability to the other for invasion of his privacy.
i. Examples:  
1. using a famous person’s picture or likeness without his consent to advertise a product.

2. using someone’s name without permission for the purpose of urging a politician to vote a certain way on the D’s pet cause 

VIII. Defenses to privacy

a. Consent

b. Newsworthiness - Continues to have broad Def.
c. Freedom of speech - What is private is narrow Def.
IX. Protection Under this tort:

a. protects dignitary interests (e.g., a person’s peace of mind in not having his image appropriated), but it also protects the person’s property right to decide which persons, and on what terms, may use his/her image and likeness.  
b. doesn’t usually run into constitutional/free speech problems

i. if it were construed as preventing authors from writing and selling books about private figures, then maybe
Damages

I. Def’s:

a. Compensatory damages (note: same as expectation damages in tort)

i. Goal: to put the P in the same place they would have been if the harm didn’t happen
ii. Money serves as compensation

iii. Types: Loss of consortium, Loss of income, Loss of service

b. Punitive

i. Goal: to punish for bad intent

ii. must be gross, outrageous, or willfully reckless conduct

1. negligence can reach this threshold in rare circumstances

II. Damages in a negligence tort

a. Compensatory damages
i. Pecuniary damage

1. Include: Medical care & doctors bills, reduction in earning capacity 

a. Don’t have to be working right now 

2. Past – lost earnings, quantifiable

a. Most likely related to past injuries
3. Future -  Unless permanent/ongoing – difficult to predict future losses
a. Discounted to present value
ii. Pain & suffering (non-pecuniary)

1. Future pain & suffering

2. Policy issues: Who is better to decide pain & suffering?

a. Jury without assistance, Lawyers with estimates, Experts on life expectancy, etc, Ct. with limits – max/min

b. Some jurisdictions create limitations: value injuries differently, caps on pain & suffering

iii. Why not ONLY past and not include future/expected losses?

1. Chance of multiple suits, S/O/L

2. Strategy – recover now, D may be insolvent later

3. Incentive to get well for the injured

a. If could sue later, may be an incentive to not get better (stay home & stay sick), thus would have more expenses to be compensated for – stay out of work longer, etc

iv. Should income tax be considered when awarding lost wages?
1. No taxes have to be paid on personal injury award
a. Future pecuniary losses are considered at NPV
b. Pain and suffering considered as lump sum now

b. Interesting results of damage awards:

i. Person in coma – McDonald v. Garber (p 718)

1. Can they recover for pain & suffering even though the person is in a coma? “Lost ability to enjoy life” (Maybe not)
2. May be less damages awarded if person in coma that person mildly injured
ii. Remittur – unlikely to overturn jury award unless the amount is so excessive
III. Wrongful life (negligence tort) - who can recover:

a. Infant: Ct’s usually won’t allow damages brought on behalf of an infant b/c they consider the infant better off alive

i. Infant can bring damages for additional medical expenses

ii. Special costs – like if child is handicapped and needs special care

b. Parents: Majority of J/Ds allow parents to sue for medical malpractice

i. Can mother recover for NIED for bystander recovery? Depends on J/D

c. Unborn child:

i. If child is born? Majority: child has right to sue when born alive

1. Ex) If born alive and lives 4 hours – still has right to sue (may include wrongful death claim)

ii. If child is never born? 

1. Majority: allow parents to recover for wrongful death if fetus dies if the fetus has reached the “point of viability” (could have been born and lived)

2. Minority: no wrongful death of fetus unless born alive

3. Small minority(pro-life states): wrongful death even if haven’t  reached viability

IV. Negligent infliction of emotional distress - Compensatory damages only (if negligent)

V. Medical Malpractice: 

a. Proportional damages: Damages related to the injury, could be increased for economic damages (singer who now loses voice)  
VI. Wrongful death & Survival action

a. Wrongful Death – recovery of costs after the death for the family
i. Def.: survivors bring suit

1. Who can sue for what differs by state

2. If spouse/survivor  was injured as well, may have suit of their own

3. If family members contributed to death – no recovery
4. Could be brought in conjunction with a claim by the spouse for NIED
ii. Includes funeral costs, lost wages, loss of consortium
b. Survival action – recovery for what the decedent could have brought (up to his death)
i. Def.: continue actions that the decedent had started, but now has dies before completing

ii. Only claims the decedent themselves could have brought
1. This includes potential emotional distress related to their eminent doom

2. All the hospital costs up to his death

3. Could have been lost wages while in the hospital before he died
iii. Historically: suit dies when P died – survivor statutes allow recovery to continue

c. Damages sought:

i. Loss of consortium, Loss of income, Loss of service

ii. Not allowed to recover for own grief (emotional harm) as it is considered a normal part of life

d. Ex) a person dies with a lot of creditors – can they collect off the damages recovered?

i. Wrongful death: Survivors recover (not estate) – the action is to benefit the family for their loss

ii. Survival action : Estate recovers b/c action was brought by decedent 

1. If estate owes creditors – the recovery is used to pay off debt

VII. Intentional torts

a. compared to negligence– damages aren’t an element of the intentional torts claim, only that harm has occurred

i. ex) battery = tort even for being spit on – wouldn’t have damages

ii. exception: defamation (defamation)- special damages must be claimed for economic harm

b. can collect more than nominal damages (some cases all that is allowed are nominal damages)
c. considerations:

i. Was the harm foreseeable (proximate cause) 

1. may be a broader interpretation compared to negligence b/c of the intentional nature of the harm

2. even though NOT foreseeable, may be liable for the harm b/c the D acted “badly” and should have foreseen consequences

ii. Did the P contribute to the harm?

1. Probably not a complete bar 

2. Taken into account to mitigate damages (ex- antagonized altercation)

VIII. Issues:

a. Respondeat Superior:

i. Intentional tort in scope of employment may lead to respondeat superior liability (ex – bouncer at a night club) – should the employer have to pay punitive damages?

1. Split jurisdictions: 

a. Majority: employer has to pay (more solvent D)

b. Minority: passed to employee – purpose is to punish

ii. Negligence of employer (failure to do proper background checks, etc (ordinary negligence))

1. Won’t reach to level of punitive damages (usually) unless wanton disregard/recklessness

b. Insurers:

i. Should insurers pay punitive damages for the actions of their insured? Split jurisdictions

1. Policy/philosophy: don’t want to have insurance pay b/c will not act as a deterring factor

a. If insurance would pay ALL damages – could take out a large insurance policy and  commit intentional acts w/out repercussions if covered by policy

2. Rare cases – if the wrongdoer is insolvent and the action was wanton/reckless – may force insurance carrier to pay so that injured party can recover (compensates P)

IX. Collateral Source Rule

a. Someone injured today, but has collateral sources who will reimburse him – when should his recovery be reduced by his collateral sources?

i. D still pays whole amount, not mitigated by collateral sources

ii. Encourage/incentive to not injure people

b. Applies to all sources where the P is compensated for the injuries of the D
i. Including: Insurance, Charities, Family, Employer

X. Subrogation – collateral source re-collects on recovery

a. Depends on policy terms 

i. Insurance – probably will not ask for repayment b/c have been paying money into policy anyway

b. No common law right to subrogation – unless insurance policy has subrogation as term/contract

Seffert (p 699) - Door of bus caught leg – many months of treatment, wouldn’t heal correctly, multiple surgeries, could return to job but limited in amount of work

· Total pecuniary costs = $54k, issue on appeal was $103k for pain & suffering (in 1960s)

· Traynor’s objection: estimates for pain and suffering by formula, not a legitimate motive for discourse, arbitrary and not scientifically based, jury may think this is required/applicable in all cases

Arambula v. Wells - Def. injured to where they could not work - continued to get paid by family even though not working

· Held: can be compensated for lost wages even when paid; Otherwise, D would have windfall b/c P had already been paid

Frost v. Porter- Attempt by health care provided to be reimbursed for $250k loss of consortium claim recovered
Checklist: P 

P touched/hit 
Battery

Medical malpractice (informed consent)

Something said about P

Defamation (slander)
IIED/NIED
Written words about P

Defamation (libel)

Privacy (public disclosure of private facts, false light)

P scared 
Assault

IIED/NIED

Someone ELSE hurt - P is a family member 
Affirmative duty

 Wrongful death action

Loss of consortium

NIED (bystander)

Wrongful death

P’s Business suffered
Defamation (slander – special damages)

 Economic tort
P used of a product
Design

Failure to warn

Manufacturer defect

Negligence

Medical anything
 Informed consent

Malpractice (standard of care)
Product liability (service/good)

P/D is on property
 Status (trespasser, invitee, licensee)

Statute present

Does it establish the standard of care?
Did P assume the risk?

Defamation

P will likely contend that D slandered P by the statement: __________________________ and this was heard by _____________. In order for a statement to be considered slander, P must show that the statement was published (heard by a third person) and understood to be defamatory, the statement was of and concerning P and the statement caused harm. Here, P would say that a statement like this would likely cause P injuries to his reputation or exposes him to hatred, contempt or ridicule or subject him to a loss of the good will and confidence in which he or she is held by others. [is the statement slander per se?]. Since the statement was directed at P (even though not mentioned by name), ________should be able to reasonably connect the statements to P since _____________. P would have to plead special damages in a case of slander. Here, P could allege that he ___________________________________ and as a result should be able to recover from D.
D would likely say that the statement is not defamatory as he (qualified the statement with an opinion). However, this defense would likely not be effective since the persons who overheard him would probably not construe his personal belief as meaningful and thus would tarnish Ps reputation. Additionally, D could say that P consented to the statements, citing past incideneces where these type of statements were exchanged between the two parties. However, nothing in the fats suggest that the _________ were aware of the prior discussions, therefore the statement was probably construed by the third parties as defamatory.
[D could also contend that his statement was not of and concerning P, because he never mentioned him by name. However, P will argue that the group D referred to was small (_____________) and that D’s statements would reasonably be construed to  applying to everyone in the group, including the P]

P will likely be successful on this claim.

Libel

Assault

Battery

IIED

NIED

Negligence

Negligent Misrepresentation
An individual is liable for negligent misrepresentation when she negligently misrepresents a material fact upon which the plaintiff justifiably relies to his detriment (must first have a duty, breach that duty). Under the usual circumstances, the defendant has furnished misinformation to the plaintiff in a business transaction in which the D had pecuniary interest. The P must belong to the limited group of persons whom the D intended to reach with the information, or whom he knew the recipient intended to reach.

P will argue that he was reasonable in relying on statements made by D. D will argue that P’s reliance on her statement was not justifiable since she had not misrepresented herself to be anything but a __________, and thus her statement should not be reasonably relied on. D would also assert that P is contributorily negligent in relying on the information without first consulting an expert. [An opinion casually given to a social aquaitance in an informal setting should not be considered a formal, expert opinion.]
Vicarious Liability

P will contend that the company is vicariously liable for D’s actions because a company is ordinarily liable for the torts committed by tmployees in the scope of their employment. P will contend that since D was ______________________, she was working in the furtherance of the company’s interest and the company should thus be laible for her actions under respondeat superior.
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