Employment Law Claims

	PREFACE
	An at-will EE is one for whom there is no specified period of employment.

	Wrongful discharge
	· Need a public policy.

· Policy must be fundamental, substantial, well established.

· Does conduct affect society at large or just individual P?

· Most common formulations: (1) failure to do unlawful act (2) exercised statutory right (3) performed public function (4) reported ER’s lawbreaking.

· States vary on evidence of policy accepted (statute, professional codes, constitution, etc.)

· Constructive discharge – even if not ER’s goal, work environ was such that reasonable person in EE’s place would feel compelled to resign.

· Criticism – only useful to white-collar workers who can afford a lawyer.

· Damages are not capped, so punitive awards can be large.

	Statutory contract / 

Montana WDEA
	· Montana WDEA makes no EE’s at-will. Can only be fired for good cause as defined in the statute. Essentially requires a legitimate business reason.

· Loser pays for winner’s costs = incentive to arbitrate.

· Easier for EE to bring a case; don’t need a lawyer to go to arbitration.

	Written contract
	· Conditioned on “acceptable performance” is not the same as only being fired for cause.

· If EE has a K for a term, firing before the term is up can be only for breach of a K term or for other “good cause.” If EE can prove breach, burden is on the ER to show good cause.

· Even if ER retains the right to interpret the K, must do so in good faith.

	Implied Oral Contract
	· Relevant factors (aside from whether a K was actually formed) include who made the statement – the more senior the better.

· Longevity of service is important: functions as return consideration and ER’s implicit approval of EE’s work quality. 

· Also look for appearance of past fulfillment of K – if keeping job conditioned on good work, and has kept job for 10 years, looks like they meant it.

	Handbooks and manuals
	· Reporting procedure may constitute promise to only fire EE”s after following certain steps.

· Reliance/estoppel: EE relied on procedure set out in policy, or on stated grounds for firing. ER estopped from denying promises made in handbook.

· Who gets the manual (ideally everyone) is a consideration.

· If EE is appraised of change to manual and continues to work, may function as acceptance or implicit approval of “new rules.”

· ER’s shouldn’t oversell job security at time of hire, and should include disclaimer on application form that all EE’s remain at-will.

	Covenant of Good Faith & Fair Dealing
	· There must be a contract for the covenant to attach to.

· Essentially an unspoken agreement b/w ER and EE to deal fairly and in good faith.

· Does not apply to at-will employment. Damages in K, not tort.

· Minority law – only 6 states recognize it.

	Common Law remedies
	· IIED, good because there is no cap on punitive damages, but usually tough to prove that the conduct was “extreme and outrageous.” (TX standard). Also Bodewig case (Oregon law) – can have Emo Distress claim based on (1) deliberate infliction or (2) special relationship, e.g. EE/ER.

	Title VII

Title VII (cont.)
	· Protected classes: sex, color, race, religion, national origin, age (ADEA) and disability (ADA).

· Disparate treatment claim: (1) individual claim + direct evidence – direct evidence could be company policy, e.g. pay women more, or testamentary evidence re: an event (words or docs) (2) individual claim + circumstantial (3) mixed motive (4) systemic.

· Plaintiff’s prima facie elements: (1) member of protected class (2) qualified for the job (3) adverse action taken (4) if a hiring/promotion – position given to another or left unfilled. 

· Prima-facie elements create a presumption of discrimination.

· Defendant can offer SLNDR. Presumption then bursts.

· Plaintiff must show pretext – that the SLNDR isn’t the true reason for action.

· Hicks – fact finder may still find for EE based on prima facie case, pretext and disbelief of SLNDR.

· BFOQ: Legal standard is the qualification must be “reasonably necessary to the normal operation of the particular business.” [note ambiguous terms]

· Southwest case 2 part test: (i) could a man do the job (ii) essence of the business – would business be undermined if men were hired?

· Privacy and safety are two BFOQ exceptions.

· Johnson Controls: BFOQ must be based on requirement relating to job performance; also limited safety to persons essential to business plan.

· Pregnancy Discrimination Act: “shall be treated the same for all employment related purposes as other persons not so affected but similar in their ability or inability to work.” (note built-in BFOQ – can’t do the job)

· Mixed Motive Instruction: Costa said circumstantial evidence is enough to get the instruction. If ER persuades jury they would have acted the same regardless, only must pay costs/fees but no money damages.

· Still need direct evidence for age though under Pricewaterhouse.

· Title VII §703(m) “…even though other factors motivated the practice…”

· Age Discrimination: Broader BFOQ: age must be reasonably necessary to the normal operation of the particular business or the differentiation is based on reasonable factors other than age. 



	Hostile Environment
	· Elements:

· Uninvited and offensive attention (behavioral or verbal)

· That is serve or pervasive

· The subjective Plaintiff found it to be a hostile environment

· A reasonable person would fine it a hostile environment

· Harris v Forklift – don’t need to “suffer injury” – the treatment is enough

· Factors speaking to whether hostile or not: (i) severity (ii) frequency (iii) physically threatening/humiliating (iv) interferes w/ EE’s work performance

· Difficult part is proving it was b/c of sex – argues facts, e.g. cuss words used.

· If harasser is equal status, must give ER chance to intervene: constructive or actual notice is sufficient.

· If harasser is a boss and there’s a tangible effect (e.g. a firing), the ER is liable via respondeat. If no tangible effect, ER’s affirmative defense is that EE didn’t follow established policy re: reporting. But: must be reas to expect EE to report.

· Oncale – same sex case is valid

	Privacy
	· Whether EE has been put on notice is important factor.

· Intrusion on seclusion elements:

· Intentional intrusion by D

· Upon P’s seclusion or private affairs

· In a manner highly offensive to the reasonable person

· Privacy interest can be space/territory or physical being; no injury needed, the intrusion creates the action.

· Reasonable expectation of privacy is essential requirement. Look @ facts.

· If ER is gov’t – may implicate 4th amendment protections.

· Consenting may mean no claim, e.g. answer questionnaire.

· There’s also a claim for disclosure of private information.

	Drug Testing
	· Advising an ER on implementing policy, what are the concerns?

· Introducing test may demoralize EEs.

· Putting them on notice of testing policy is important.

· Increase reliability with a follow-up test.

· Detecting drug use may not address ER’s ultimate concern.

· Need to use certified lab to handle testing/results.

· Randomize testing to avoid bias and gaming of test.

· Need to use a secure procedure.

· Treat results confidentially.

· Consider a rehab option for EEs.

· Testing should be premised on valid business concern.

	FLSA /Wages and Hours
	· Time + ½ for >40hours week for non salaried EEs.

· Remedies are back pay and reinstatement.

· FLSA will supercede any written agreements to the contrary.

· To bring a challenge under FLSA, EE must show (1) they are on a salary and (2) they are not exempt.

· ER needs to engage in interstate commerce, but easy element to meet.

· Exempt categories: salaried persons who are:

· Creative Professional – look at schooling, qualifications needed, autonomy and creativity required, versus just plain diligence.

· Managerial – manage two or more persons

· Administrative – opposite of production; needs to be office work directly related to management, “substantially important to business enterprise.”

· Government ER’s can pay comp time instead of time + ½.

· Test for who is an EE under FLSA from DialAmerica:
· ER’s control over the work – does ER dictate how EE does their job?

· Person’s opportunity for profit and loss (yes = not EE)

· Did the person make a monetary investment? (yes = not EE)

· Does the person have a particular skill? (yes = not EE)

· Permanence of the EE/ER relationship. (more = EE)

· Is the person’s work integral to the business (yes = EE)

· Is the person economically dependent on ER or do they do same work elsewhere?

· Trainees: Per the Shiloh case, ask who is getting the primary benefit of the work, ER or EE (e.g. learning skills).

· Homeworker’s exception: (i) Does the EE have freedom (not necessarily complete) to do other things while not working – compare on/off work time (ii) ER’s ability/inability to tell when EE is working. If person is a homeworker, ER can just pay prevailing wage, not min wage.

· Waiting to be engaged doctrine: If you are engaged to be waiting (e.g. fireman) you are entitled to min wage for wait time. If waiting to be engaged – not paid min wage for wait time, only actual working time.

· Court wants to see who is the primary beneficiary of wait time, EE or ER?

· Richland Shoe: “willful” means recklessly/knowingly disregarding whether conduct is covered by FLSA. Willful = 3 year SoL, not 2 years.

	Worker’s Comp


	· Biggest issue is whether the EE’s injury is covered – may want to be under worker’s comp if it was just an accident, may want out if they have a great tort claim against their ER w/ damages way over worker’s comp amount.

· Test for whether person is a covered EE: consider these factors:

· Most important – whether accident occurred in course of employment (b) skill level (c) who supplies tools (d) where job is done (e) duration of arrangement (f) can person assign work to others (f) was person paid/did they expect to be? (g) did the ER get a benefit for person’s work?

· Procedural issue – if worker’s comp governs then a regular “tort court” has no jurisdiction to hear the case.

· Products liability claim may get person more than worker’s comp damages.

· ER liability for injuries by 3rd party:

· Temporary abandonment doctrine: unusual/unreasonable departure.

· Big issues can be (i) whether injury occurred in course of employment and (ii) arose out of employment – positional risk test may apply…ER put EE in danger. Doesn’t hold true for purely personal disputes though.

· Occupational illness: battle of the experts to prove nexus b/w illness and job.



	Covenants not to Compete

Trade Secrets

Agent duties

Non Disclosure Agreements

&

Fiduciary Duty

	· Lukaszewski case showed how EE could be liable to ER for contract damages for breaching.

· Fiduciary Duty: initial planning and preparations while still on the job is okay but soliciting clients is not. Before and after quitting line is very important.

Covenants Not to Compete (CNC):

· Rule:

· ER must have an interest that’s viable and worthy of protection

· Period of restraint (time) must be reasonable – <1year

· Geographical limitations must be reasonable

· Scope must be okay – narrowly tailored to protect ER, not overbroad

· Texas’ rules on CNCs:

· Must be ancillary to an otherwise enforceable agreement but this could be just returning a uniform. Does cover at-will EEs, but only if they have an ancillary agreement.

· Reasonable as to scope, time, geography.

· Texas is an oddity in that court will reform an unreasonable CNC. TX statute says court “shall” reform. Blue pencil rule.

· Trade Secrets:

· Establish a violation by showing (1) there was a secret (2) D acted improperly- need to show some kind of misappropriation.

· Restatement of Unfair Competition definition: any information that is secret and has value because of its secrecy, and which is the object of reasonable efforts by the holder to keep it secret.
· “Reasonableness” of efforts depends on value of secret – must try hardest for most important of your secrets.

· EE can defend by arguing they’re just using general skill and knowledge learned during employment (e.g. chef says he’s just using acquired cooking talent, not secret recipes).

· ER can argue it’s impossible for former EE to compartmentalize acquired info while working for new ER.

· Non-disclosure Agreements:
· Agent duties of loyalty

· Can always argue EE violated duty owed to ER as a principal.

· Doesn’t apply to independent contractors, does apply to temps.



	Arbitration


	· FAA pre-empts state statutes; even if you want a trial, you’re stuck.

· Arbitration v Litigation differences:

· The parties pay all expenses, it’s not a public forum.

· Private forum b/c public is not invited, confidential, and parties dictate the terms.

· Arbitration is a matter of private agreement between the two parties.

· Public trial creates a record open to anyone

· The costs are on the taxpayer in a trial, and the judge acts with the authority of the community.

· No appeals from arbitration.

· Arbitration is typically cheaper than a trial, and can be faster. 

· Arbitrator has limited subpoena power.

· May be a repeat player bias – return business for arbitrator.

· Only exemption from FAA is for transportation workers. Circuit City.

· Even if the EE is bound to arbitration, the EEOC is independent and can pursue its own claims.

	Family Medical Leave Act

COBRA


	FAMILY MEDICAL LEAVE ACT

· ER’s w/ 50> EE’s must give eligible workers up to 12 weeks unpaid leave every 12 months to have/adopt a kid, care for a spouse, child or parent w/serious health condition or take care of own health problem.

· Eligible workers = employed by ER for >12 months and worked at least 1,250 hours of service during that period.

· EE can elect or ER can require EE to substitute vacation or sick leave for part of the 12 weeks. 

· When childbirth/adoption is foreseeable, EE must give ER 30 days notice; must schedule other medical treatments via reasonable effort not to disrupt ER.

· If husband/wife work for same ER, ER may aggregate leave for birth, adoption or care of sick parent to 12 weeks total.

· ER must continue benefits during 12 week period. If EE fails to return after 12 weeks for other than valid (i.e. health) reason, ER can recover premiums paid.

· After 12 weeks ER must restore EE to same/equivalent position w/ no loss of benefits.

COBRA

· Requires company health plan administrator to notify “any qualified beneficiary” of right to continue health insurance coverage for up to 18 months after a “qualifying event.” (e.g. being laid off). If administrator fails to do so, ER may be liable to provide coverage.

· If beneficiary (or covered persons, e.g. spouse) wants to continue coverage, must elect to do so w/in 60 days of event, can’t be required to pay more than 102% of the premium, and doesn’t have to pay premium for at least 45 days after election. McDowell case says that other beneficiaries (e.g. spouses) are entitled to get their own notice of the option to continue benefits.
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