MATT ELLIS                                                 12 of 12

CHAPTER 12—Govt takings via Eminent Domain

CAN GOVERNMENT DO IT?

Justice O’Connor’s Test (for whether gov’t has used its police power in a proper way):


Is the act rationally related to a conceivable public purpose (health, safety, & welfare)?


(Midkiff, Poletown, Oakland, Hadacheck)

MUST GOVERNMENT PAY?

If a taking, gov’t must pay. (first English, Penn Coal, Penn Central, Lucas, Loretto, Dollan)

When is it a taking?   ENTIRE VALUE of the property is taken; Total diminution to 0; permanent physical occupation; lose right to exclude (Loretto); gov’t reg goes too far. 

Sometimes courts look at “what is taken” (Loretto, Penn Coal, Lucas), sometimes at “what is left” (Penn Central, Lucas, Palazzolo)

BUMPER STICKERS

Midkiff
Is the act rationally related to a conceivable public purpose? (Police power test)

Poletown
If taking for private purpose, then court must verify that public interest is predominate

Loretto

If it takes away power to exclude others, then a taking  (permanent physical occupation)
Hadacheck
Assumed gov’t could regulate nuisances w/o pay



Nuissance-controlled regulations are never Takings

Penn Coal
When regulation goes too far, it is a taking (and gov’t must pay)   Avg. Recip. Advtg.—individual loss v. societal gain; investment-backed expectations may amount to taking;

Penn Central
No taking so long as sufficient economic value remains (Brennan saying ‘what’s left)



Reasonable investment backed expectation (Rehnquist wanted to protect this)



When government regulation frustrates investment backed expectations, then a taking.

Lucas

Regulation reducing value to zero means there is a taking (even if there is an overwhelming public interest.  If background of common law says you can’t do something, then the regulation that prevents such activity would not be a taking.  Investment backed expectations
Palazzolo
Like Lucas, except there remained value in the land (no taking)

Exactions  (sidewalks, sewer connections, etc. to obtain building permit)—condition/requirement placed on development by government.  


Nolan

Is there an essential nexus between the action and the goal?    


Dollan

The amount asked for in an exaction must be  = to (roughly proportionally to) what is given by the government.  If gov’t takes more, it must compensate



CPP (Midkiff), rational relationship/ess. Nexus (Nollan), Loretto (permanent physical occup)

1st English
If a taking, a taking; can’t be given back; Gov’t must pay

Holmes (LEGAL REALISM)—law is prediction.  What will the courts do/enforce in a given situation?  ***Courts should be forward looking (study why—reasons for desiring it and the ends sought—a party seeks X) instead of backward looking (“ingenious research” in understanding history).

(Austinian) Analytical Positivism—conventional perspective on law; backward looking (Constitution, statutes, and cases serve as a model for the present)

Policy & Legislature—forward looking; “what effect will the court’s decision on this case make on society? Is the ________ system outdated?

Law & Economics—


Utilitarians—((( ( ((( by govt is OK. Greatest good for greatest number. (Democrat’s view; Republicans disagree w/ this)


Pareto Superior—((((, not ((((.  One is made better off without making others worse off. (midkiff) All pareto’s are Kaldor’s


Kaldor-Hicks—((((.  The net good outweighs the net bad (Penn Coal)


Do these take into account the cost of externalities, transaction & demoralization costs?

Critical Legal Studies (CLS)—law is conceit to keep rich powerful where they are; hates law & economics

Rational maximizers of utility

Austin: 
combined Hobbes and Bentham
Bentham:
Utilitarian 

Hobbes: 
Justified sovereign with absolute authority

Locke:
Rights of life liberty and property; rights given to neighbor (delegated power)

CHAPTER 11—ZONING 

CAN GOV’T DO IT? (AMBLER)


Yes, if related to a conceivable public purpose

1. Separate residential from industrial areas (protect children from pollution, waste, etc)

2. Commercial areas could be a nuisance

3. Apartments are nearly a nuisance

4. Therefore, uses are separated, and Zoning Is Constitutional

ACTION (substantially advances(HSW

ACTION (rationally related ( CPP

ACTION (essential nexus ( legitimate public purpose

MUST GOV’T PAY?


NO—average reciprocity of advantage => all property is zoned (benefited & harmed)

10th Amendment

STEPS of ZONING

1. Gov’t body (mayor & city council) appoint a zoning commission (ZC)

2. ZC makes a zoning ordinance plan (w/ map, regulations, permits)

3. ZC holds a hearing to get public voice on the matter

4. ZC recommends plan to city council w/ map

5. City council has power to accept it (thru legislative pwrs)

6. Mayor appoints a Board of Adjustment (Board acts adjudicatively to grant variances, special exceptions, and non-conforming uses)

PURPOSES (people have purposes, but treat laws like they are goal-seeking—maneuvering)


Zoning (L)—control device for city planners to control externalities


Variances (A)—(a relief valve) Focus on individuals who don’t fit into the general mold of zoning to prevent undue hardship


Special Exception (A)—Leeway to screen uses that are allowed w/in the plan, but may potentially create problems at their location


Zoning Amendment (A/L)—times change; enables CC to bring zoning ordinance up to date

LEGISLATIVE (affects the entire community) VS. ADJUDICATIVE (affects one person)


CC is legislative (may be both adjudicative and/or legislative when making amendments)


Board is adjudicative


Adjudicative bodies must justify their decisions, showing how they relate to standards.


Legislative bodies are not required to show reasons for their decisions, but rather, a court at a later date reviewing the action must only find the legislation reasonably related to a CPP.

SUBSTANTIVE DUE PROCESS = Legislative actions

PROCEDURAL due process = Adjudicative actions

1. Notice


2. Hearing

3. Evidence

4. Impartial Decision maker

5. Decision

6. W Record

7. Articulated Reasons

8. Reviewable

CHAPTER 7—LAND TRANSACTIONS
When selling $200,000 home ($120,000 Mortgage, $80,000 Equity)

1. Broker/ no broker?

a. W/ broker—make a Listing Agreement (LA)

i. Exclusive LA—B gets commission if house sells in the time period, regardless of who (which B) sells it

1. B works harder to sell the house. Other B’s help out.

ii. Open LA—B gets commission only if he sells the house

1. B doesn’t work as hard as when he has an exclusive LA

b. LA specifies a time period and commission percent (e.g., 6 months, 6%--of selling price-$200,000)

2. Earnest Money Contract (EMK)

a. An executory bilateral contract

b. Implicit agreement that marketable title will be exchanged for the $$

c. Calls for deal to be closed at a future time

d. Buyer signs it (any changes must be signed/initialed by both buyer and seller)

e. When seller signs, it is a K

i. Binds parties while title is established (f), buyer gets financing, & docs prepd

f. Buyer makes down payment

i. Check payable to Title Ins Co. (forfeits $ if backs out w/o good reason)

g. Title Ins Co—checks history of title back to European grantor (is it marketable?)

3. Closing

a. Seller (grantor) 

i. signs DEED, transferring ownership to Buyer (grantee)

ii. Deed will be recorded

b. Buyer (mortgagor) 

i. signs MORTGAGE and NOTE

ii. Recieves Title Insurance that title is good

c. Mortgage co. (mortgagee) –money bags

i. Writes check to seller’s mortgagee (pays off the balance owed-$120,000)

ii. Writes check to seller for what is left over ($80,000)

iii. Recieves Title Insurance on the property (a lien)

STATUTE OF FRAUDS

Defn: K for sale of land is not enforceable unless there exists a written memo signed by the party to be bound.

Part Performance 574 (Fisher-p577).  Seeks fairness (buyer relied). Requires all 3 elements: 

1. Takes possession

2. Makes improvements

3. Makes payment

Estoppel (Hickey-p575) (looks somewhat like _______________?)


Not w/in part performance. Elements:

1. Promise

2. Reliance on the promise

3. Injury b/c of the reliance

Marketable Title (Lohmeyer-p580)


Requirement of TENDER insures that both parties get what they bargained for.


TENDER:



Make an offer to perform, conditioned on receipt of return performance



“I’m ready to fully perform”


Can’t sue for specific performance until one side has Tendered 


Zoning / Deed restrictions (are made by a prior owner of title restricting use) don’t negate a marketable title.


Violations of restrictions/zoning DO destroy marketable title. 


Lohmeyer bargained for land w/o potential lawsuits.

Adverse possession (Conklin-p584)


Adverse possessor becomes owner w/ GOOD title, but is it Marketable?


Record title owner (has original title) may bring lawsuit against someone who has bought a property that was taken via adverse possession.


Adverse possessor may bring suit to Quiet Title of the Record Title Owner.

M&Ms; Dead cow case

5/1
 Agreement to sell cow


5/15
Cow dies


6/1
Seller delivers dead cow

Does buyer have to pay? NO


Arguments:


Buyer: contracted for a live cow


Seller: impossibility

Equitable Conversion (p590)



Next of kin—Personal property interest



Purchaser—Real property interest



**Equity will treat as done what ought to have been done


HYPO:


House burns after EMK and before closing. Under equitable conversion, the buyer would be considered the owner, and bear the cost of the destroyed house.  This, however, is like the dead cow case—under UVPRA, the buyer will not have to pay, but rather, the VENDOR has the risk until title or possession passes to buyer.


FRAUD, Concealment, NON-DISCLOSURE



Before and/or AFTER Closing



A TORT, Elements (must have all 4):

1) Knowledge of defect

2) Misrepresentation

3) Reliance

4) Injury

Remedy: Buyer may rescind K or seek damages


Defects (Stambovski—ghosts, Johnson—leaking roof)—not a problem w/ title, not covered by GWD


If seller knowingly fails to disclose, the terms of the bargain are the terms the buyer would reasonably suspect


TDTPA—seller has duty to disclose any material facts that would affect buyer’s decision to buy; breach of this duty means a Deceptive Trade Practice has occurred.


Could have been brought as a cause of action after closing as a TORT (fraud, concealment, n-d)


NEW HOUSES—buyer expects goods “fit for their purpose”. IMPLIED WARRANTY (IW) guarantees workmanship that the house is fit for its purpose.  IW is neither a tort nor a K issue, but more closely related to K.  IW is between builder and the 1st purchaser of the home.


Merger, Parole evidence rule (of K)


Present writing annuls all previous writings (EMK) and all previous and contemporaneous oral statements.  Means that a different relationship exists w/ parties after closing—tendency to leave parties where they are at this point.









??? Under what theory does a later purchaser









recover from the builder for IW defects????


DEEDS (signed by Seller) –Deed Warranties ( Title



3 types, yields efficiency

1. GWD (General Warranty Deed)—conveys ownership to Buyer; includes covenants of seisin, encumbrances, and Quiet enjoyment.

2. SWD (Special Warranty Deed)—“I didn’t mess up title”—S; means title is protected from problems the seller, and only the seller, caused. (very similar to QC)

3. QC (Quit Claim)—“If I own it, you can have it”—S; no warranties of title.

Elements of deed


Consideration, Description of tract, Seal, Forgery, Indenture & deedpill, ____



Forged deed is void



Fraud deed is ___________


Types of Covenants


            



Present—breached @ closing, if ever

1. Seisin—right to convey the land

2. Right to coney

3. Against Encumbrances (easements, liens, restrictions)

Future

1. Quiet Enjoyment—will not be disturbed by assertion of superior title

2. Gen. Warranty

3. Further Assurances

Title

· A mental construct

i. Can’t be shown (not physical), but symbols may be shown to infer that a person has title

· Predictable Legal Relationship

· Relative Title

i. A ( B ( C

ii. B steals book from A

iii. C steals book from B

iv. A has title

v. B has title relative to C

PRE 1960




Caveat Emptor




Builder Advantage



POST 1960




Implied Warranty

Quality—Fitness—Habitability—buyer entitled to get what he bargained for (a house fit for its purpose)


What was said and Manifest is enforced (a K thry, not Tort (knowledge irrelevant)

Per Merger

Disclaimer (ruled unconscionable)—builder tried to sign a note @ closing disclaiming any implied warranty

Limitations (Discovery)—builder offers a Limited Warranty (10 years)

Subsequent Purchasers—

             Home Owner’s Warranty—contemporaneous writing w/ deed, not voided by merger

             Builder’s Liability—REPOSE—protects builders at a maximum of 10 years liability

DTPA




Later Purchasers





Privity not required

Bring suit as a tort (can’t bring implied warranty b/c home was not bought from builder

ROCKAFELLOR  --Assignment of covenants


Gray foreclosed on the wrong person (Doffing instead of Gray)


Hansen had paid for the land, but it was taken from him by the rightful owner (Rockafellor)



Can’t sue who he bought it from b/c it was a SWD


Can’t sue for Breach of Cov of Quiet Enjoyment b/c neither 1) title had passed nor 2) had possession passed



Dixon ASSIGNED his claim for breach of SEISIN via Deed to Hansen (so Hansen can sue Connolly)


Damages ltd to what Connolly received for the land

GREEN V. WHITE  --Deed Poll Rule & Ratification

Deed Poll Rule—if you accept a deed poll, you are bound by its terms (even if you didn’t affix your seal to it)

Privy & Apart—Wife did not sign the deed acting alone from her husband (a requirement), therefore, accepting Green’s deed was not really acceptance

Ratification—after Mr. White died, his widow acted alone (privy & apart) to pay the $140 due on the deed, which ratified the previously conveyed deed (and gave the mineral rights to Green)

1/2 Rights—Mr. White’s death left his ½ of the mineral rights to his children; widow kept ½, but this is what was transferred to Green

A RESERVATION of mineral rights.  Couldn’t be EXCEPTION b/c P never had mineral rights to begin with, and couldn’t hold onto the pepperonis when conveying the slice of pizza

RESERVATION—CONVEYANCE AND RE-CONVEYANCE (of the part reserved)

EXCEPTION—CONVEYANCE OF EVERYTHING but what is subtracted out (excepted)

DELIVERY OF DEED


Required for deed to take effect


Gift must be completed before death in order to avoid “will” requirements


SWEENEY (M(J, by deed; J(M, 2nd deed executable on John’s death)



Condition can only be attached if deed is delivered to a 3rd party



Condition is not valid if deed is delivered to the Grantee (as was the case here)(wife got land

AFTER ACQUIRED TITLE / ESTOPPEL BY DEED (632) – are they the same thing??

ROSENGRANT (“Intent of Grantor”)

Person is dead.  INTENT—what the court’s decision will be effects how the court will define grantor’s intent.

In this case, not a Will (did not meet the formal requirements of 2 signatures), and not a DEED (b/c title was to pass at death).  Instead, the fact of both names on the envelope led court to define a “right of retrieval”, meaning that Grantor did not really INTEND to convey.

ESCROW 
Escrow Agent facilitates commercial land transactions (delivery conditional on receipt of $$)

WRONGFUL DELIVERY by ESCROW


Does title pass?


YES—escrow passed title


NO—Grantor gets property back from a good faith 3rd purchaser

MORTGAGE FABLE

“EQUITY OF REDEMPTION”—Ability of mortgagOR to pay the debt and _______ the lien

Foreclosure—MortgagEE wants $$ or CLEAR TITLE


Strict—set a date by which payment must be made.  If not, title is forever passed (to –EE).  If paid, land is (-OR)s.


SALE—to recover amount of debt



SURPLUS—given to –OR



DEFICIENCY— (-EE) is entitled to judgment over (-OR) ( abstract of judgment

DEFICIENCY DISASTER


Note—“FOLEY”S RULE”—You don’t get rid of liability by selling property to 3rd person


Abstract of judgment on land—10 yrs + 10 yrs 


IRS 1099—“cancelled debt income” reported, which you must pay taxes on

O gets mortgage from M by signing a note and a deed of trust mortgage for $70,000.  (O(M). Then, O(A by GWD “subject to the mortgage to M”



Here, Grantee (A) in deed owns equity in redemption: A gets surplus, if any; if deficiency, O still liable (Foley’s rule)

Same facts, but the GWD is “subject to and assumes the mortgage”.  A is assuming responsibility to make payments.  Both O and A are responsible for making payments.  If deficiency, both O & A responsible, A primarily responsible.  If O pays deficiency, he can sue A to recover.

· MORTGAGE FORCLOSURE—Sue the owner of ‘equity of redemption’.  

· Δ/∏- set sale date

· Time to redeem (owner may come up with the $ and keep the land)

· Sale

· Surplus 

· Deficiency—Abstract of judgment attaches to any other property the person owns so that it cannot be sold until the abstract is paid off.

DEED OF TRUST FORECLOSURE

· (a Mortgage with non-judicial power of foreclosure)

· Trustee  (??????WHO IS THIS TRUSTEE???????)

· Notice (posting it, or via mail)

· Trustee’s sale

· T- Deed

· If Deficiency,

· Mortgagee v. maker

· Abstract of judgment

O(mtg, D/T, note(M  .    Then,     O(GWD(P


Cash
1. Buyer presents cash

2. Escrow agent sends $70,000 to Mortgagee

3. Mortgagee sends release of lien
4. Buyer gets deed (clean GWD w/ no exceptions or mortgage to M)

New Financing

1. Vendor’s lien assigned to new lender 

2. P gives Deed of Trust (D/T) and Note to new lender

“Subject to” the Debt, (O’s debt to M)
1. Excepts the encumbrance from O to P

2. P is the owner in “equity of redemption” (will get any surplus)

3. P has no obligation to pay deficiency

“Assumption of” the Debt

1. P assumes the mortgage (in clause of the deed)
2. Makes conveyance of deed subject to terms of O’s mortgage to M
3. ............
Installment land K / K for deed

1. P makes payments directly to O until purchase price is paid in full

2. At that time, O conveys by deed to P

3. P has no title until all payments have been made

4. Nothing said of mortgage

5. This used to mean that P in default could be kicked off land and lose all the equity he had previously paid:

a. Today, P will cannot lose all equity if

i. He has been in possession for 48 months

ii. He has paid 40% of the purchase price

CITY CLERK OFFICE  (pp. 665, 670)

1. Grantee Index

a. Establish skeletal chain of title

2. Grantor Index

a. This is the IMPORTANT one—find out if land was granted to 2 people, mortgages, etc.

3. RECORD—DEED—a copy on file (grantee keeps original)

a. Will show:

i. Mortgage

ii. Mechanic’s Lien

iii. Abstract of Judgment

SUBSTQUENT PURCHASERS—RECORDING ACTS

1. W/O Notice

a. Carrot = Recorded deed is NOTICE

b. Stick = Unrecorded deed will be VOID as to
i. Judgment lien creditor

ii. Subsequent purchaser

1. For valuable consideration

2. W/o notice
2. RACE—(p. 687) Who records first

LAND DESCRIPTION


Luthi v. Evans – Index

1. General (as in wills)

2. Incorporation by reference (Lot __, block ___, platt ___)

3. Metes & bounds (length x width, degrees)

4. Government Survey (SW/4 of NE/4 of section 12....)

INNOCENT PURCHASER (halo on his head)

1. If paid cash (value + w/o notice of prior conveyance)—then his interest in the land is protected

2. If paid by financing—might not be protected

Notice of 1st Grantee may come from:

1. Reference in deed to unrecorded doc. (Harper)

2. Possession (Waldorff)

BONA FIDE PURCHASER (BFP doctrine):  O (has cow)(V(thief, bailee)(P(halo);   

Equity: 1. Follow law 2. unless unjust

	
	Law (O v. P)
	Law (O v. V)
	Equity (O v. P)
	Equity (O v. V)

	1. Theft (forged deed)
	O wins (has legal title)
	O wins (has legal title)
	P—accession (V has changed what it has stolen; cow(meat)
	O wins

	2. Bailment (unfaithful escrow agent); owner gives up possession
	O wins (has legal title)
	O wins (has legal title)
	P –if O enabled / misled V to do it; estoppel
	O wins

	3. Sale on Fraud
	P wins (has legal title)
	V (has legal title)
	P wins if: 1. Title, 2. Good Faith, 3. Notice (BFP—this extinguishes O’s equity of recission)
	O wins b/c of equity of recission—gets the legal title back


TITLE INSURANCE

1. Good for as long as you own the land 

2. Owner’s Policy

a. Not Assignable

b. Title

c. Negligent Search 

d. Exclusions

i. Survey (Rogge)

ii. Parties in Possession

e. Amount of Purchase Price

3. Mortgagee’s Policy

a. May be assigned

b. For the AMOUNT of the loan

c. Will not guarantee that $ will be paid to M

d. Insurance that there was not adverse possession, forged/fraud deed

e. Wants its own claim (separate from homeowner)

Example:


$100,000 House


$  20,000 Equity


$  80,000 Mortgage


Title Insurance:  Homeowner policy for $100,000 coverage (pays owner 20 K if defect); Morgagee policy for $80,000 of coverage.  If title insurance has to pay on the policy, it will sue seller for breach of GWD.

NUISSANCE

· Right to enjoyment of land

· Sic utere... – use your property to not injure property of another

· RULES the Courts apply:

· 1.  Stop the activity by granting injuction for P’s relief

· 2.  Let the activity continue if D pays damages

· 3.  Deny all relief and let the activity continue (converse of #1)

· 4.  Stop the activity if P pays damages (converse of #2)

· MORGAN (rule #1)—Nuissance, damages, injunction

· ESTANCIAS (rule #1)—A/C was nuisance, injunction

· BOOMER (rule #2)—Nuisance, but D can pay for permanent damages and continue operating

· SPUR (rule #4)—Came to nuisance, but P had to pay for D’s loss

MORE NOTES ON ECONOMICS


BENTHAM (Utilitarians)

1. Utility (pleasure v. pain)

a. Greatest pleasure for greatest people

b. Vote

JOHN AUSTIN

2. Law = what the sovereign decrees

Bentham Utilitarianism + Austinian Positivism = English Parliament

POSNER-

3. Wealth maximization

4. People are rational maximizers of utility

5. Economics—tries to give us an explanation with a predictive outcome

EFFICIENT OUTCOME (See Pareto and Kaldor-Hicks, supra)


COASE THEORY
· Externalities are reciprocal (require 2 parties)

1. If zero transaction costs

2. Initial assignment of right is not important because

3. Parties will bargain to an efficient outcome

EXTERNALITIES

· Subsidy—market prices are subsidized b/c they do not reflect all costs

· External Cost

· Internalize Costs?—should lead to market prices that reflect all costs (pollution)

1. Pricing theory

2. Enterprise liability

3. Example: Clean Air Act in 1970 targeting AIR POLLUTION

