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ELECTION LAW OUTLINE
FEDERAL ROLE VS. STATE ROLE IN ELECTIONS

I. US constitutional requirements

A. Original delegation to states of suffrage

· Article I, Sec. 2 – if can vote in state election, can vote in federal elections (so states set most rules for voting

· Clause 3 – apportionment of house of representatives based on population

· clause 4 – congressional vacancies filled by executives of their states

· Article I, Sec. 3 – the senate

· Article I, Sec. 4 – time, place and manner of elections to be decided by states, but has since been superseded by statute (§ 7 determines time of election)

· Article V – amending constitution; ex: to change the electoral college, need 2/3 of both houses to propose amendment, or may have legislatures of 2/3 of states propose conventions; ratified by ¾ of state legislatures or ¾ of state conventions

B. The subsequent limitations by amendment

· 12th am – clears up the problem with voting for president, VP; result of problems in 1800 election
· 14th am – if born in US then are citizen of US; this equal protection is subject of Bush v. Gore
· 15th am – can’t abridge right to vote based on race

· 17th am – senators elected by the people of their states
· 19th am – can’t abridge right to vote based on gender

· 24th am – gives right to vote and bans poll tax or other tax as reason for not allowing voting

· 26th am – gives right to vote for 18+

II. Extension of regulation by statute and court decisions

· Bush v. Gore, (2000) – I: is it a state or federal issue to decide how votes are counted; H: congress gets to decide when people vote, according to A II; dissent: SC shouldn’t interpret state law; must have assurance of fundamental fairness and equal treatment in recount
A. Control of congressional elections

· 17th am – changed vote for Senate to direct vote (1913)

· Foster v. Love, (LA 1997) – “open primary” found unconstitutional because different from requirement under § 7; October election violates federal election law requiring November election
B. Oversight of primaries

· Generally, movement from convention system to primary system, where parties elect their choice for office

· Goal to narrow filed and pick candidate for each party (in TX, occurs on 3/5)

· Alternative – caucus, where people meet and have mini-convention to see who is getting how much support from voters

III. The electoral college as developed

· Article II, Sec. 2 sets up electoral college, Sec. 3 describes how EC votes

· Today, 538 total electors, one person must get clear majority (half + 1); if no majority, each state gets one vote in HoR, so in that case need majority of 50 to win

· McPherson v. Blacker, (USSC 1892) – I: how electors are chosen in MI; using what CA is currently trying to do, court said it was ok to based electors’ votes on who wins in congressional districts; apportionment of electors by congressional district is ok (don’t have to do general ticket)
IV. Limitations on political activity by federal employees

· Continuity of government – keep from stoppage of government by massive loss of life or incapacitation in executive or legislative branch of state or federal gov’t, because want quorum; if no HoR, can’t initiate appropriating funds; in states, governor can declare martial law with executive order
· Oversight of elections by courts, how it’s worked since Reconstruction
· Not an equal protection question if only local or state election with no federal offices on the ballot

THE RIGHT TO VOTE (SUFFRAGE)

I. The federal and TX constitutional qualifications for voting

· Voting Rights Act – based on right to enforce under 14th am

II. Residential limitations on suffrage
· Based on where one resides, and how long must one reside there to vote

· Traditional basis: home and fixed place of habitation, or an intent by voter to make such place his home

· A I, Sec. 8, clause 17: Congress has right to exercise exclusive legislation over 10 square miles and like authority over similar federal possessions and needful buildings
· People living on such federal property can vote in state elections, because pay taxes, etc and Fed Assimilated Crimes Act – anything federal gov’t hasn’t written criminal law about, state law applies in these fed areas

A. Durational requirements 

· Dunn v. Blumstein, (1972) – TN law said have to live in state for one year before registering to vote, SC said 30 days sufficient to do admin stuff to get voters registered, and 30 days is enough for voter to become educated on local issues 
· Curtis v. Smith, – court says can’t prevent people from registering to vote somewhere, even if really live nationwide in an RV [notes 10/1/07]
B. The expansion of rights of students, military personnel, and the homeless

· Gaunt v. Brown (1972) – 17-year-old doesn’t have right to vote in primary just b/c will be 18 in time for general election
· Weed case, (CA) – court says can’t deny students domicile because kicked out of dorm, and no intent to go elsewhere, because this would deny them the right to vote since haven’t picked new domicile yet (can’t lose old domicile until you find a new one)

· US v. TX, (1978) – 3 judge court in Houston said students had to be treated like any other citizens and be allowed to vote

· Carrington v. Rash, (1965) – TX had law that only people that entered military in TX could vote in TX, so P brought suit b/c lived here, had business and family here, etc; court says it violates equal protection if states deny right to vote just because in military, if meet other residency requirements

· Homeless voters as issue b/c don’t fit easily in precincts, may be addicts or mentally unstable; idea of voting as therapeutic for homeless

C. Citizenship and the qualification for voting

· Yick Wo v. Hopkins, (1886) – Chinese laundry case; H: can’t discriminate based on citizenship; gives inherent right to vote

D. Aliens 

· Nothing clearly one way or the other in the constitution, based on state law

· Skafre v. Rorex, (1977) – ok to prohibit aliens from voting, even if permanent residents; state has rational interest in limiting participation to people within the political community

· at beginning, allowed aliens to vote, but this began to change to current ban in early 19th century; ok to allow it or prohibit it
III. Non-residential-based qualifications for suffrage

· SC v. Katzenbach, – 14th am right to vote enforce under Sec. 5, which allows for laws to enforce the amendment 

· Newbury, (MI) – state said candidate can’t spend more than his salary on campaign in his primary; fed court says primaries are different, don’t take jurisdiction but leave it to state courts

· Classics, (LA) – federal court takes jurisdiction and says primaries can’t be used as only election because doesn’t fall on federally mandated date

· Lassiter v. Northampton County Bd. of Elections, (1959) – literacy and right to vote; notes there’s no connection between intelligence and illiteracy, but still ok to do literacy test, so long as applied equally (today, §1973(b) of VRA prevents use of literacy tests as basis for allowing people to vote)
A. Registration

B. Expansion of opportunity by constitutional amendments on age, gender, and race

· Minor v. Happersett, (1875) – court said P doesn’t have right to vote because state establishes rules for voting, and they can do pretty much whatever they want; court says she’s a citizen, but state can determine other requirements to vote in all elections
· Race and voting in TX: 

· Nixon v. Herndon, (1927) – denial of 14th am equal protection for statute to forbid negroes to vote in Dem party primary

· Nixon v. Condon, (1931) – state gave Dem exec committee right to make same rule; court held same denial of 14th am protection

· Nixon v. Townsend, (1934) – court held it’s ok for party to limit to white citizens (and then came Classic)

· Smith v. Allwright, (1944) – court says convention agent of state, and therefore discriminatory
· Terry v. Adams, (1952) – exclusion of blacks from primary unconstitutional because party being encouraged by state actors to discriminate

C. Court restrictions on property qualifications

· Harper v. VA State Bd. of Elections (1966) – overruled Breedlove as applies to poll tax; said poll tax violates equal protection clause b/c makes affluence of voter an electoral standard
· Kramer v. Union Free School Dist., (1969) – SC says can’t make property ownership requirement for voting, because may have interest in election without property ownership
D. The continued dispute over voting by felons

· Should it be dependant on the crime, whether still being punished, etc

· In TX, on restriction is “has not been finally convicted of a felony”

· Richardson v. Ramirez, (1974) – CA SC said can’t disenfranchise felons, but USSC said it’s ok to disenfranchise felons, doesn’t violate the constitution; according to SC, 14th am, Sec. 2 implies that states can limit voting if attempted voter committed “other crimes”
· Farrakhan v. WA, (10th, 2003) – should look at whether denial to vote is discrim if race representation in prison and out isn’t the same, but Ps use VRA so Ps don’t win, even though in WA, 3% of general pop is Af-Amer, and 30% of prison pop is Af-Amer; D won because non-payment of fines applied equally, so not a discrimination based on wealth, and therefore ok

E. Age

· Problem of old people voting with absentee ballots, may just have someone vote for the old person, or sketchily organize groups of their voting

THE MECHANICS AND PROCEDURES OF ELECTIONS

I. Officials of elections and supervisors

· Run by states/counties/precincts with general oversight by federal government if federal election on ballot

II. Administration of the election process

· Generally administered by counties, votes counted at county level

· Precinct judges within county maintain order at polls, select precinct workers, etc

· HAVA (help America vote act) created after 2000 election, resulted in new voting machines, procedures to make voting easier, more straightforward, and more likely to be accurate (in theory)

· § 3 of VRA says provisions only apply to specific listed groups, but DOJ has expanded the list to other groups when there’s enough of them, and limited English proficiency

III. Absentee and early voting

· County gets request from voter, sends packet to voter, who then sends back ballot with signature to compare to signature on original request

· If law doesn’t allow you to vote absentee (b/c only certain restricted groups are allowed to do so) you can vote during early voting, which is more convenient for voters but shortens the campaign for candidates

IV. Provisional voting at the polling place

· If name not on list, given provisional ballot, restrictions vary by state/polling place; this gives voter chance to vote and then decide later if the vote should count in that precinct

· 2 million provisional votes in 2004 election

· State must make some method to allow voter to find out if his vote counted, and if not, why it didn’t count

V. Statutory provisions for recounts and contests of elections

· State law, but federal courts/system may get involved if a federal election is on the ballot

APPORTIONMENT & REDISTRICTING: MAJ. PROBLEMS IN POL. STRUCTURE

· Apportionment – determining how many legislators each state gets out of the total 435 in HoR; also done within states for state legislatures

· Redistricting

· Mechanics of it (deliberate mistakes = gerrymandering)

· Interests done for political, racial, economic reasons

· Originally, the SC said redistricting was non-justiciable because a political question (Colegrove v. Green, (1946))

· Baker v. Carr, (1962) – TN law required redistricting every 10 years, hadn’t done so since 1900; SC decides has jurisdiction over this so can remand for lower court to decide; not really about “one person, one vote”

· Reynolds v. Sims, (1964) – I: AL districts for state legislature; court says “equal representation for equal numbers of people” so want closer ratio for state senate and state house

· Vieth v. Jubilirer, (2004) – PA case, lost a seat, so had to redistrict; court recognizes that there are no existing manageable standards for determining political gerrymander, and plurality (Scalia, Rehnquist, O’Connor, and Thomas) says that it should be non-justiciable, with Kennedy concurring and says shouldn’t foreclose future possibility of coming up with a good test
I. Differing federal and state government structures (legislative) may determine the difference, i.e. US Senate v. State Senate
· 10th am, Sec. 2 gives all not otherwise delegated rights to states, so states can basically choose districts however they want as long as they follow fed law
· Grow v. Emison – SC told district courts to stop trying to fix it, let state fix it and then if it’s bad, court can take care of it
· Voting Rights Act – goal based in 14th and 15th amendments, aimed mostly at old Confederate states; wanted to avoid canceling out voting strength of certain minority groups listed in the law

· VRA rules: 

· Group must be sufficiently large and compact to constitute majority in single member district, must be politically cohesive, white majority votes sufficiently as a bloc to defeat the minority’s preferred candidate

· Then use “totality of circumstances” test, including: official discrim by state, extent to which large voting districts etc have been used to dilute, candidate slating process, racism in political campaigns, extent to which minorities have been elected in the area, etc

· § 5 governs pre-clearances, § 2 governs intent, political or racial discrimination
· Reno v. Bossier School Board, (1997) – LA school board set up based on already-cleared jury board and DOJ sent it back, so parish appealed; SC says when it’s pre-clearance, only a matter of retrogression for court to decide; raises question with other later cases of what DOJ can do with problems of discrim
· Wesberry v. Sanders, (1964) – SC invalidated GA’s congressional districting statute; case turned on fact that state HoR represents people, not area, so A I, Sec. 2 applies and districts must thus represent people appropriately

· Carcher v. Daggen, (1983) – NJ 1980 reapportionment b/c lost one representative; deviation was .07% but SC said this wasn’t good enough b/c no reason for not making them closer to the same size; SC didn’t think it was done in good faith
II. One person, one vote rule largely governs this area
· Burns v. Richardson, – HI having problems with districting because tourists affect census; court said it’s ok to have a little tweaking in size of districts; bottom line: must be close but not exactly equal

A. Gerrymandering by race and political parties are significant adaptations to this rule

· Districts must be “contiguous,” which is used very loosely in practice
· Colegrove v. Green, (1946) – IL hadn’t redistricted since 1900, led to urban/rural power struggle; SC said this is a political question and so won’t answer it; Frankfurter: bramble bush into which they shouldn’t jump

· Gomillion v. Lightfoot, (1960) – Tuskegee changed from 4-sided to 28-sided town to cut out all black voters; SC says can’t do that, takes away new lines and puts it back how it was (this is the distinction: reverting to old form rather than court being asked to create new districts); same standard applies to race and party under this case
· test: system invalid if 1) was not product of routine or traditional political decision, 2) had significant adverse impact on minority group, and 3) was unsupported by any neutral justification (so is irrational or motivated by desire to curb racial strength of minority)

· White v. Regester, (1973) – I: multi-member districts to keep minorities out of office; SC said multi-member districts can’t be used for bad purposes, as here

· Mobile v. Bolden, (1980) – SC said no intent shown, so not discriminatory; multi-race voting system had been like that for many years, district court changed the system from multi-member districts and SC changed it back; look at “totality of the circumstances”

· rule: “aggregate” of the Zimmer factors, or “totality of the circumstances” including: no obstacles to minority voting or candidacies, 2) discrim in municipal employment very attenuated, 3) substantial history can’t condemn present gov’t action that isn’t unlawful, and 4) at-large system tends naturally to disadvantage any voting minorities
· Thornburg v. Gingles, (1986) – NC state legislature created large multi-member districts, SC based holding on result rather than intent to decide if discrim or not, based on Mobile test; harder to prove if politically cohesive in this case

· Davis v. Bandemer, (1986) – IN Reps won state legis from Dems and redistricted in 1980; SC says political gerrymandering is a justiciable issue but because Dems had come back in interim elections they don’t feel the need to do anything to solve the problem in this case; SC basically says wait and see b/c don’t know how to handle it; essentially a “fairness” standard
· test: P must prove intentional discrimination against a group, and discriminatory impact on the group; to show uncons discrim, must show plan would 1) prevent group from improving its standing in next few elections, 2) consign a group to minority status through life of redistricting plan, or 3) provide group or party w/no hope of doing better in next round of redistricting
· Voinovich v. Quilter (1993) – OH state board set up apportionment, packing districts to get super-majorities of groups to limit number of districts they control; SC said under § 5 it wasn’t made worse, so although still discriminatory, it’s ok

· Voinovich (from westlaw) – H: (1) Section 2 of Voting Rights Act prohibiting vote dilution focused on consequences of apportionment and did not contain per se prohibition against majority-minority districts unless necessary to remedy statutory violations; (2) apportionment challengers had burden of proving invalidity of apportionment; (3) challengers were required to show sufficient white majority bloc voting to frustrate election of minority group's candidate of choice in order to prevail on vote dilution claim; (4) holding that board violated Fifteenth Amendment by intentionally diluting minority strength of political reasons was clearly erroneous; and (5) district court failed to accurately consider whether total district size deviations in excess of 10% could be justified by policy of preserving political subdivision boundaries
· Badham, (1988) – CA Dems gerrymandering, after 4 tries, Reps failed to state a claim, so thrown out on summary judgment; “power to influence not limited to winning elections” because represented by winner even if voted for loser
· North Carolina cases, using § 5 authority

· Shaw v. Reno, (1993) – Duke law faculty bringing suit; compact/ contiguous requirement not met; court says redo the 12th district

· Shaw v. Hunt, (1996) – same problem, sent back again

· Hunt v. Cromardi, (1999) – legislature made changes to 12th district, sent back again; 33% of black district still doesn’t meet test

· Easley v. Cromardi, (2001) – SC finally changes directions and star talking about race and correlation w/political party, the district is ok b/c correlates with party in addition to race breakdown of NC

B. Mid-decade redistricting 

· LULAC v. Perry, (2006) – Reps got control of both TX houses in 2003 and redistricted based on race and political party, and had effect of diluting voting strength of minorities; court holds that states can redistrict whenever, but the way they redistricted violates § 2 b/c made one fewer Latino district than previously
III. Judicial districts present a unique problem

· VRA applies to both judicial and legislative redistricting

· Judge Bunton decision [see notes 10/10]

THE LEGAL STATUS OF POLITICAL PARTIES

I. the state authorization and regulation of parties 

· Participation in party affairs regulated (see § 162.001, p 31 in political parties section); seen as quasi-gov’t entities b/c gov’t limits who can be party members
· Become party member by voting in party primary or getting primary ballot to vote by mail
· State Dem Exec Cmte, Bob Slagle v. Jack Rains, – Reps must follow election code in nominating judges; court said telephone poll not ok to use as primary, even if ok under party by-laws

A. how is the integrity of the party protected by law and practice

· Love v. Taylor, (TX 1928) – not entitled to require a state exec cmte to place name on ballot as candidate for lt. gov.; he who seeks equity must do equity

· Green v. TX, (1972) – after voting in one primary, can’t switch sides and vote in the other primary, too

· Kusper v. Pontikes, (1973) – I: 23 month rule prevents voters from exercising constitutional right to associate; H: IL statute unconstitutional because restricts right of political association

· Rosario v. Rockefeller, (1973) – I: do voters get to vote in gen election if not old enough to vote at time of primary; H: 13 month time limitation here is ok, b/c want to discourage “raiding”

· Tashjian v. Rep Party of CT, (1986) – CT prohibition of political party’s choice to permit independents to vote in certain primary elections held to violate freedom of association under 1st and 14th am
· Timmons v. Twin Cities Area New Party, (8th 1998) – I: whether MN’s anti-fusion laws violated associational rights under 1st and 14th am; H: doesn’t violate b/c ban reinforced political stability, candidate appearing twice could confuse voters

· rule: states may enact reasonable regulations of parties, elections, and ballots to reduce election and campaign-related disorder

B. limitations on establishment of a new party

C. control of party machinery

· Eu (CA) v. San Francisco Dem Cmte, (1989) – CA law said parties can’t endorse candidates during primary; SC overturns law b/c infringes 1st am right of free speech to endorse candidates; case doesn’t discuss difference between individual endorsement and committee endorsement
· Morse v. Rep. Party of VA, (1996) – VRA § 5 applies to party nominating conventions, so changes in convention practice must be pre-approved

II. Elections versus conventions as a methodology for selecting candidates

· Nominating by primaries mandated by law if > 20% of vote in last election, and may choose to nominate by primary if > 2% but < 20% in last election (in TX)

· Most candidates today nominated by primary, was mostly by convention until populist movement got more people involved in voting and choosing candidates

· CA Dem Party v. Jones, (2000) – blanket primary (all candidates on one ballot regardless of party) found to violate right of association/right to exclude
· Amer Party of TX v. White, (1974) – I: is it discriminatory against small parties to require convention w/o giving $ when give $ to big parties for primaries; H: ok for state to make parties show they have support from voters; court says there’s different needs for different sized parties, so ok to have different requirements
· Bode v. Nat’l Dem Party, (DC Cir 1971) – deals w/national convention delegates; “one person, one vote” doesn’t apply in primary situation, so may choose number of state delegates based on systems other than % of party votes in last few elections

· in practice, give bonus votes – get add’l votes if state is consistently one party
· Cousins v. Wigoda, (1975) – I: which of two groups from IL gets to be seated at convention; H: no primacy accorded to state law over the party’s rules, party gets final choice of who is seated at national convention

III. Relationship of national parties and state parties 

· National parties have more freedom; parties very micro-managed at state level
CAMPAIGN PRACTICES

I. Incumbency 

· As incumbent, get: name recognition, easier to get money and endorsements, fed incumbents get franking privilege, salary, easier access to media, etc

· Incumbency rate in HoR about 95%

A. Prerequisites

· To be a candidate: raise money, create platform, get voter lists, etc

B. Constant campaigning

· Pre-filing, filing, personal touch, print, party support, media [see notes 11/5]

C. Term limits

II. Fair practices

· Vanasco v. Schwartz, (1976) – losing candidate handed out palm cards lying about party designation and lying about being incumbent; I: is statute overbroad; H: “substantial evidence” test is insufficient; calculated falsehoods not constitutionally protected
· People v. White, (1987) – SC struck down IL law b/c “right to engage in political advocacy anonymously [here, passing out anonymous leaflets] is an important one which can only be infringed upon by a statute carefully limited to serve compelling state interests”

· TX v. Doe, (2001) – TX law prohibiting distribution of anonymous fliers found infringe on D’s freedom of speech b/c statute not narrowly tailored to serve overriding State interest
· Rickard v. WA, (10/2007) – WA state court threw out statue dealing with throwing out candidate b/c lied in campaign

· Wadzinski, (SC PA) – ruled unconstitutional portion of state code requiring candidate to warn opponent if going to refer to opponent in ads

· Brown v. Hartlage, (1981) – KY state law about campaign promises involving $, candidate promised to lower own salary if elected, retracted statement when found out about the law; went to SC and decided for candidate b/c want more speech, not less, and presume opponent will catch such mistakes; 1st am trumps state law
· Rep part of MN v. White, (2002) – law said can’t announce what you’ll do as judge if elected; SC said law not valid b/c judges have as much free speech as other elected officials; this only affects states where judges are elected, changed ethics rules for people running for office; under strict scrutiny, this law fails relative to first amendment rights 
· Ch 258 of TX election code deals with campaign practices [see p 52]

· Sec 258.007 – adherence to TX code is voluntary
III. Postal

· Incumbents’ privilege in federal elections

IV. Door to door

· Series of relevant cases involving Jehovah’s Witnesses and Mormons, legislation similarly usually deals with religious door to door rather than political
· Cases go both ways for malls, municipalities can restrict time/place/manner but can’t outright ban door to door, and can prevent people from coming onto private residential property

V. Defamation

· Based on whether public or private figure, statement must be untrue, damaging to reputation, defame character
· NY Times v. Sullivan, (1964) – AL trial court fined D $500K, SC said D wins; I: was P libeled; H: no, not mentioned directly and inaccuracies were minor, also AL law was deficient for failure to provide safeguards for freedom of speech and press; Rule: can say basically whatever you want about a public figure so long as not a reckless or malicious lie (have a right to criticize public officials)
· NYT test: 
· Is P a public official/public figure

· Is the statement a lie

· Is it malicious

· Amalgamated v. Logan – “time, place, and manner”
· Ocala Star Banner v. Damron, – newspaper printed story about P that was actually about P’s brother being charged with perjury in fed court; court applies NYT v. Sullivan rule so P loses, b/c criminal activity is always relevant to fitness for public office

· SA Express-News v. Poe, – teacher sues paper b/c says not public person; court says D failed to show Poe is a public official, truth of statements, absence of malice, publication was privileged, absence of negligence and damages
· Times Herald v. Bessent, – P claimed libel; H: P’s testimony put him in public official category, but no investigation of question of malice so remanded on that issue
VI. Media

· Reasonable access applies only to people running for federal office

· Get equal time only if opponent got time, then must be given equally valuable time, must offer same rate

· Radio and tv can’t censor what the candidates say, so both have immunity from suit for whatever candidates say on air

· Sponsorship of ads must be disclosed in ads

CANDIDATES

I. right to seek election to public office

· Mancuso v. Taft, (1973) – RI law said Mancuso had to resign as cop to run for legislature; court said ordinance is improper b/c too strict attempt to achieve state interest; also unfairly prejudicial against civil servants 
· Storer v. Brown, (1974) – CA law requiring independent candidate to be disaffiliated with other political parties for one year; SC said law ok b/c furthered state’s “compelling interest” in stability of the political system

II. Qualifications for office set out in federal and state constitutions, and by statute

· US Constitution

· HoR – A I, Sec 2, cl 2

· Senate – A I, Sec 3, cl 3

· President – A II, Sec 1, cl 5 (based on whether born in US, not based on parentage like in Europe)

· TX qualifications: more difficult to change, b/c in constitution so requires amendment to change

· TX law says don’t go to court if in dispute, go to that chamber of legislature

· Dickson v. Strickland, (Ma Ferguson case) – Dems nominated wife of impeached gov for TX gov; attacked b/c she’s a woman, community ppty state so he’d get benefit of her income from being gov, etc; court said it’s ok for her to run, be elected

· Buster Brown v. Meyer/Hill, (1st TX, 1990) – P wanted to run for atty gen, had gotten pension raise while in legis; I: was there an emolument of office incrase as result of what legis did; H: retirement benefits too attenuated, not embraced in “emoluments” so it’s ok

· Sears v. Bayoud, (1990) – lawyer running for TX SC 8 days short of 10 year requirement; mandamus action to declare McCorkle ineligible to run; H: found ineligible, say must have 10 years at time of election; dissent has problem with majority basically rewriting the grammar of the relevant part of the statute

· Comm party of IL v. Ogilvie, (1972) – party members required under IL law to sign oath that wouldn’t attack US; facial problem b/c no other parties had to take similar oath

· Comm party of IN v. Whitcomb, (1974) – similar situation, result

· Lippitt v. Cipollone, (1971) – law said had to wait 4 years to change parties and be candidate for different party; court said OH code ok b/c state interest in stability of system and keeping party integrity, avoiding “raiding”

· Munro v. Socialist Workers Party, (1986) – WA law said can’t get on general election ballot if get < 1% vote in primaries; SC said this doesn’t violate Cons b/c states allowed to require modicum of support before allowing party on ballot
· Moore v. Ogilvie, (1969) – IL law said had to get a certain # signatures from multiple counties; P said this is bad b/c easier to get the signatures from big populous counties than in many small counties; SC invalidated IL law b/c requirements discriminate against populous vs. rural counties

A. federal qualifications may not be extended by state

· US Term Limits Inc v. Thornton, (1995) – AR law said name can’t appear on ballot after 3 terms; SC said this is an attempt by state to change requirements and 10th am doesn’t give states that right beyond what’s required in the Cons

B. limitations may include durational residency and age

III. Filing fees and applications by petition

· Bullock v. Carter, (1972) – TX law requiring filing fees instead of option for getting signatures to get on ballot; SC invalidated law b/c violated equal protection clause: must offer more than one way to get on the ballot
· Lubin v. Panish, (1974) – selection of candidates solely on basis of ability to pay fee, w/o alternate means to get on ballot, fails to meet constitutional standards b/c not reasonably necessary to accomplish state’s legit interest in election integrity
· Dunn v. Slagle, (TX 14th 1990) – Judge Dunn’s opponent, Brady, had invalid signatures on her petitions; court said enough bad signatures to not have enough to run; thrown out at TX SC b/c procedural problems

IV. Authorities for write-in candidates

· Burdick v. Takushi, (1992) – HI law didn’t allow for write-in candidates, SC says it’s ok to not allow write-in votes, up to state to decide whether to allow, and if so, how to allow them (p 81)
V. unusual position of presidential electors

· Anderson v. Celebrezze (1983) – OH’s early filing deadline (March 20 for November presidential election) places an unconstitutional burden on the voting and associational rights of P’s supporters

VI. Forfeiture of candidacy

· Clements v. Fashing, (1982) – I: TX state provisions about forfeiture of office when running for new office; SC upheld forfeiture provision for TX that said must resign current position if trying for a different position

VII. Term limitations apply only to state and local officials 

· Legis of CA v. Eu, (CA 1991) – CA SC said once you serve your max # terms, can’t stay out a term and then restart the limit

· Term limits as bad for voter b/c takes away voter choice, good b/c gets in new ideas, avoids incumbency problem
THE FINANCING OF ELECTION CAMPAIGNS AND ISSUES

I. federal and state roles in campaign finance 

· Tillman Act (1907) – first act to prohibit contributions from businesses and banks

· 1925, Harding administration Teapot Dome scandal led to Federal Corrupt Practices Act

· War Labor Dispute Act – unions can’t give money (WWII)

· Taft Hartley Act of 1947

· Presidential ___ Reform Act of 197_ (after Nixon) – applies only to federal campaigns, limits expenditures, provides for federal funding of campaigns, limits contributions in calendar year, from individuals, and from corporations

· Bipartisan Campaign Reform Act – aka McCain Feingold Act, aimed at soft money (donations that aren’t reported)

II. Money has historically played an important role in elections

· George Washington gave spirits/beer to people who voted for him

· Andrew Jackson “to the victor go the spoils”

· Grant assessed every government employee 2.5% of salary as party contributions

· Garfield shot by disappointed office seeker

III. Regulations were poorly organized and enforced

IV. Federal Election Campaign Act plays a significant role

· In FEC bill, public funding provided if get certain amount of donor funds, then get matching funds, and candidate must agree to certain spending limits in primaries and general election

· Matching funds in primaries: up to $250 per donation, must get $5000 in at least 20 states before matching funds kick in

· Outright grant of about $60M in general election, limits total spending to $75M

A. administered by the Federal Election Commission

· Six counsel members (3 each of R and D), now with general counsel so there’s a tiebreaker person

B. the act and court decision established concept of money equaling free speech

· Buckley v. Valeo (1976) – essence of campaign finance law; contribution limitations partially held to be ok b/c law is primary weapon against improper influence stemming from campaign contributions; unconstitutional to limit overall expenditures unless taking funding from gov’t
· Rule: speech equals money and money equals speech

· Rule: Independent expenditures ok so long as not talking to the candidate, and cannot limit expenditures of candidate if using own money, and can’t limit total expenditures of candidate so long as the individual contributions are following the law

C. limitations on individuals, organizations, and political action committees

· PACs can give money from membership among corporate or labor entities, or specific public interest groups

· PACs can only give $5000 to each candidate

· First Nat’l Bank of Boston v. Bellotti (1978) – MA law prohibited contributions or expenditures by any bank or corp for purpose of “influencing or affecting vote on any question submitted to the voters, other than one materially affecting any property, business or assets of the corp”; H: can limit how much $ and from where the $ may come, but corps/banks may provide some $ as free speech on issues
· Cal Med Assoc v. FEC (1979) – law said unincorp NPO could only give $5K to PAC; H: contribution limit is ok means of protecting integrity of contribution restrictions and the challenged provision doesn’t violate 1st amendment

· Rule: corporations and unions may contribute, but unincorporated may make contributions but not provide administrative support

· FEC v. MA Citizens for Life (1986) – MA law’s prohibition on corporate expenditures is unconstitutional as applied to independent expenditures made by narrowly defined type of non-profit organization

· test: 1) must be formed for express purpose of promoting political ideas, 2) must have no shareholders or other persons affiliated so as to have claim on assets or earnings, and 3) must not have been established by business or labor union, and must not accept contributions from such
· McConnell v. FEC (2003) – court says they’re now using a different standard for soft money; have to look at it from view of less than strict scrutiny to sustain BCRA; creates list of stuff that’s no longer allowed as far as donations go; (1) political parties and candidates could be banned from using “soft money” for federal election activities; (2) ban on party donations to tax-exempt entities was generally valid; (3) “soft money” could not be used for issue ads which clearly identified candidate; (4) statutory definition of “electioneering communications” was valid; (5) cost of third-party issue ads coordinated with federal candidates' campaigns could validly be considered as contributions to those campaigns; (6) labor unions and corporations were generally required to pay for issue ads from separately segregated funds; (7) prohibition on political donations by minors was invalid; and (8) requirement that broadcasters disclose records of requests for air time for political ads was valid
· soft money – money given not to candidates (given to support policies, etc)
· Randall v. Sorrell (2006) – law limiting amounts that candidates may spend, and amounts that supporters may contribute, goes too far in limiting 1st am free speech
· factors: 1) will significantly restrict amount of funding available for challengers to run competitive campaigns, 2) threatens right to associate, 3) treatment of volunteer services aggravates the problem, 4) limits not adjusted for inflation, and 5) no special justification for these limits given

V. state regulations on campaign finances of state and local officials vary widely and may be more or less restrictive than federal rules

· Nixon v. Shrink (2000) – Buckley is authority for comparable state limits on contributions to state political candidates, and those limits need not be pegged to precise dollar limits approved in Buckley
· Independent expenditures can be made by anyone who has no relationship between self and the candidate, b/c it’s free speech to spend money

A. TX relies on the “sunshine” rule of requiring reporting 

· In TX, corporations, banks, unions, some non-profits, federal contractors, and foreign nationals cannot give money to candidates

SPECIAL PROBLEMS

I. Lobbying

· Falls under first amendment redress of grievances

A. regulation of right to petition

B. ethics of lobbying

1. Government officer or employee

· Pendleton Act – in 1883, created to prohibit practice of automatically taking money from civil servants’ paychecks

· Hatch Act – see below
2. Lobbyist
3. Lawyer as lobbyist

C. ethics commissions

II. Crimes

· Not really discussed, but generally speaking, a politician must agree to do something in return for the gift for it to be a bribe

III. Election litigation

A. place on ballot

B. recounts

· Recount – making sure votes were counted right, b/c it’s a close election

· In TX, may ask for recount if difference of < 10%

· In FL 2000, law was to recount if difference of < 1% 

· See p 1 of last section

C. contests

· Contest – if there’s a question of fraud, hacking into machines, non-citizens or dead people voting, etc

· Purging the roll – don’t want to over-purge b/c don’t want appearance of discrimination against specific groups; takes two elections before can be purged in TX; not voting is not a reason to purge someone

· Heflin v. Vo – contest over state congress election, so goes to that house; in this case they use rules of civil procedure as well as they can

· Wooley v. Sterrett (1965) – absent allegations or evidence of fraud on part of any election judge or official, election shouldn’t be invalidated; basically making up the rules as they go along, trying to get the case resolved quickly

· Guerra v. Ramirez (1963) – school board election case; went to civ. app. ct in SA, still looking at evidence at this level of case

· Williamson v. Kempf (1978) – suit for mandamus; court says they don’t handle mandamus for this problem; trial court was correct in ordering mandamus to compel election judge to certify election results to school board for canvassing
· Gamza v. Aguirre (1980) – another school district; went to 5th cir claiming violation of civil rights; error not found to be denial of equal protection
· In deciding these cases, court may choose to 

· Uphold the present election

· Award the seat to the challenger

· Mandate a new election on a specific date

· Court may make a party to challenge pay for new election, may include other third parties in new election, etc

· Roudebush v. Hartke, (1972) – I: whether IN could require a recount for a US Senate election when an elected member had been seated conditionally; H: Hartke said recount is part of Senate jurisdiction, but court said the recount is part of election process, so IN has right to do it; defines state’s rights in elections (p 28)
· Gammage v. Compton, (1977) – contest over votes in Harris County and Gammage was still seated unconditionally in US House; Ron Paul brought action to set his seating aside; H: court held it was up to the House to seat it’s members, so court shouldn’t get involved, TX rules not applicable to fed congressional elections
IV. Hatch Act

· Hatch Act – reaction to FDR’s apparent pressuring civil servants to give $ to his administration; law created by ant-New Deal people as a merger of TR’s 1907 executive order about accepting donations and the Pendleton Act

· Hatch Act liberalized in 1983(?), which allowed civil servants to do things in their off time that had previously been prohibited
