Torts Outline – Fall 2006
I. Development of Liability Based Upon Fault (Overview)
1. What is a tort? Civil wrong, other than breach of contract, for which the law provides a remedy.  

2. Purposes of Tort Law
A. Primary Purposes
1. Corrective Justice – corrects the wrong suffered by a party when injured by another in order to restore the normal balance between the parties.  

2. Compensation - to restore injured parties to their original condition, insofar as the law can do this, by compensating them for injury.

3. Loss Distribution - cost of the loss suffered by the injured party is distributed among or absorbed by a number of individuals.  Proponents theorize that having a large number of people bear a small loss is better than having a single person bear a large one.

4. Optimal Deterrence – to deter future tortuous activity by threatening potential wrongdoers with liability if they cause actionable harm.  Not all risky activity, however, is worth deterring, or society would be in the position of taking endless safety precautions at unlimited costs.  

5. Redress of Social Grievances – to encourage socially responsible behavior; mechanism by which society can put authority (e.g., large institutions) on trial.

B. Other Policy Concerns

1. Value of human life

2. Liability without fault

3. More appropriate to legislature

II. Intentional Interference with Person or Property (Intentional Torts)
1. Prima Facie Case (IACH)
A. Intent - you must intend to commit the act that causes harm

B. Act - voluntary muscular movement

C. Causation - the act must cause the harm

1. Typically only cause in fact (but for); some instances proximate

D. Harm - result of the act.  Actual damages are not necessary.

2. Intent
A. General Intent – Knowledge on part of the actor that the action will to a substantial certainty cause the result.  
B. Specific Intent – Purposing or desiring the act to bring about the result.
C. Transferred Intent Doctrine – for five torts (battery, assault, false imprisonment, trespass to land, trespass to chattel), your tort liability will transfer:
1. If you intend one tort, but cause another OR

2. If you intend to harm one person, but harm another.

D. Mistake does not negate intent.  
E. Intent is different than motive. Motive helps determine an affirmative defense not the requisite intent.

F. Intent is determined by whether P intended to do the action not by whether he intended the consequences.  
3. Egg Shell Skull Plaintiff Rule - take your plaintiff as you find them.

A. This is DAMAGES concept. It is implicated only once the intentional tort is complete.
B. Applicable in intentional torts (except IIED) and physical damages involving negligence.
4. Battery – Intentionally causing harmful or offensive contact with another.

A. Act – harmful or offensive contact. Actually touching physically is not needed as long as some contact is made.

B. Extension of person – includes contact w/ something so intimately connected w/plaintiff’s person as to be regarded as part of his or her person.

C. Two types of battery

1. Offensive – must intend to commit an offensive act; contact that offends an ordinary person’s self dignity (emotional injury).

2. Harmful – must intend to cause harm; contact causes physical impairment to one’s body or physical pain or illness.

5. Assault – Intentionally causing apprehension (not fear) of an imminent harmful or offensive contact (battery).

A. Apparent Ability – all that is needed

B. Act – causing the apprehension of imminent battery coupled with defendant’s ability to commit the battery.

1. Words – alone, not enough, words that impose a condition are.

C. Harm – apprehension of an imminent battery

D. Imminent – threat must be immediate, not at some point in the future

E. Nominal damages are available.

6. False Imprisonment – Intentionally causing unlawful confinement of another through physical barriers, force or threat of force.

A. Act – Confining someone to a bounded area or an area with boundaries set by defendant.

1. Moral persuasion is not force or threat of force

2. Words – one may be falsely imprisoned by words

B. Harm – the wrongful confinement for any period of time, or physical injury caused by confinement.

1. Knowledge – One must be aware that they are being imprisoned unless the harm is physical injury.

2. Means of Escape – One cannot be falsely imprisoned if they are aware of a reasonable means of escape.

C. Refusal to admit is not false imprisonment

D. Nominal damages are available.

7. Intentional Infliction of Emotional Distress (IIED) – Intentionally or recklessly engaging in extreme and outrageous conduct calculated to cause severe emotional distress.

A. Only intentional tort where we allow recovery for reckless behavior, proceeding in conscious disregard of a high degree of probability of severe emotional distress. (Minority Law)

B. Intent – must intend to cause emotional distress, and you must intend to inflict upon the plaintiff. Transferred intent doctrine does not apply.

1. Intent may transfer if the person is present during the conduct, closely related, and the defendant is aware of their presence.

C. Act – must be extreme and outrageous by normal society standards. 

D. Harm – severe emotional distress of a very serious kind. Physical manifestation of distress is not necessary in most jurisdictions.

E. Factors that lower the IIED standard: 

1. D knows victim is member of group with heightened sensitivities

2. D knows of victims special sensitivities

3. D is a public utility (innkeeper, common carrier, etc) and victim is customer

F. Limited damages. Tort of last resort.

8. Trespass to Land – Intentionally entering or causing entry unlawfully onto another’s close of land (portion of land)

A. Act – Either:

1. Entering another’s close of land without permission (defendant does not have to think it is another’s land they just have to intend to enter than land) or

a. Land includes space above and below property

2. Remaining on one’s land beyond permission.

a. Privileged entry may be limited by time, space, or purpose.

B. Harm – taking away the right of the possessor to exclusively possess their land. Can either be physical or non-physical.

1. Physical – can recover nominal damages

2. Non-physical – cannot recover nominal damages and may not be available in other areas.

C. Plaintiff – possessor of land, not necessarily the owner.  Possessor DOES NOT have to be contemporaneously aware of trespass.

D. Mistaken Intent – not a defense to property.

E. Nominal damages are available.

F. Don’t confuse w/nuisance – a cause of action that protects a possessor’s right to exclusive use and enjoyment of their land.

1. Actual damages are required

2. Not mutually exclusive w/ trespass to land

3. Intent is required; intentional tort

9. Trespass to Chattels – Intentional interference with one’s chattel by either physical contact or dispossession.

A. Act – Interfering with/taking of chattel

B. Harm
1. Chattel is impaired as to its condition, quality, or value OR

2. Dispossession for extended period of time 

C. Plaintiff – possessor of chattel, not the owner.

D. Plaintiff keeps chattel***

E. Damages

1. Actual damages only*

2. Limited to diminution of value of chattel**

10. Conversion – The intentional exercise of dominion or control over a chattel, which so seriously interferes with the right of plaintiff to control the chattel that defendant may justly be required to pay for the chattel’s full value; aggregated form of trespass to chattel.

A. Act – taking of chattel

B. Harm – loss of chattel

C. Nature of the Tort
1. The following factors are important in determining seriousness of act and the justice of requiring the actor to pay the full value.

a. Extent and duration of the actor’s exercise of dominion or control

b. The actor’s intent to assert a right in fact inconsistent with the other’s right of control

c. The actor’s good faith

d. The extent and duration of the resulting interference with the chattel

e. The inconvenience and expense caused to the other

2. The ways in which an actor may convert a chattel

a. Acquiring possession of it

b. Damaging or altering it

c. Using it

d. Receiving it

e. Misdelivering it

f. Refusing to surrender it

D. Effect of Good Faith
1. An individual may be subject to liability for conversion although not subjectively at fault if:

a. The defendant intends to affect the chattel in a manner inconsistent with the plaintiff’s right of control

b. Innocent purchaser cannot legally obtain a title from a thief

E. Necessity of Demand; Return of Chattel
1. Owner can demand return of chattel. Refusal to demand and possession of chattel can be separate instance of conversion.

2. If converted offers to return chattel the return does not bar the action for conversion but likely reduced damages recovered. 

F. Damages – Is a forced sale; defendant keeps chattel***

1. Market value of chattel*

2. Nominal damages may be available**

3. Punitive damages may be allowed when conversion was malicious but not when it was done innocently.

G. What May be Converted – Chattels but not real property.

1. Ideas or information are generally not subject to legal protection, except in certain circumstances (literary property, scientific innovation, or secret plans).

H. Who May Maintain the Action – possessor of chattel

 

I. Privileges – All of the following are affirmative defenses meaning defendant admits to act (prima facie case established), but claims that there is a good excuse for it. Actions taken under circumstances that justify or excuse what would otherwise be tortuous.

- Apply to intentional torts not negligent torts.

1. Consent – Indication that the plaintiff is willing for the conduct (intentional tort) to occur.

A. Subjective determination 

B. May be expressed or implied

1. May be implied by relationships, circumstances, and forum.
C. Medical Professionals:
1. When a person is injured that person may or may not consent to medical treatment.

2. If person refuses and is able to consent, then medical professional proceeds at his own peril (possible battery)

3. Emergency – Consent is implied if:

a. Patient is unable to consent at the time and
b. If there is a risk of life threatening bodily harm and
c. If a reasonable person would normally consent in the situation (objective) and
d. If the plaintiff would normally consent in the situation (subjective).

D. Can be based on customary practices, traditions or local customs

E. Players of sport imply consent to acts within the rules of the game.

F. Consent cannot be given by:

1. Infants or minors

2. People under the influence of mind altering substances (drunk)

3. Lacking the mental capacity

G. Consent obtained by fraud or duress is not valid, but fraud must go to the essential character of the act, not collateral matters.

H. Consent to criminal acts:
1. Majority rule – one cannot consent to a criminal act.

2. Minority rule – one can consent to a criminal act

3. Restatements – one can consent to a criminal act but consent is invalid if statute is designed to protect the class to which plaintiff belongs (i.e. minor).

2. Self-Defense – One is privileged to protect themselves against the threat of force as long as that person responds reasonably. 

A. Retaliation is not permitted.

B. Privilege exists when defendant reasonably believes that the force is necessary to protect against battery.  (Objective determination)

C. Typically, words do not justify the privilege of self-defense.

D. Must only use reasonable force.

E. Retreat

1. Majority rule – defendant may stand their ground and use deadly force

2. Minority rule – defendant may stand his ground and use any force short of that likely to cause injury.

3. Defense of Others – One is privileged to use reasonable force to protect third parties from immediate harm.

A. Must only use reasonable force.

B. Reasonable Mistake
1. Majority rule – defendant steps into the shoes of the third person

2. Minority rule – defendant may be mistaken regarding whether self-defense would be appropriate as long as it is a reasonable mistake.

4. Defense of Property – One is privileged to act reasonably to defend their property.

A. Demand must be made unless doing so would be futile.

B. Deadly Force
1. Majority rule - deadly force to protect property is unreasonable.

2. Minority rule - deadly force is allowed. (Texas)

C. Must only use reasonable force.

D. No privilege to use force against those who are authorized to enter.

E. Mistaken belief is not protected unless intruder in some way misled the possessor as to his identity or authorization.

5. Recovery of Property – A person who is wrongfully disposed of chattel is privileged to use reasonable force to recover chattel immediately after dispossession.  

A. Requirements:
1. Fresh Pursuit

a. Must immediately and without loss of time try to repossess chattel.

b. If not immediate, chattel must be recovered by lawful means.

2. Demand for the return of the chattel, if doing so would not be futile, and

3. Must only use reasonable force.

B. Mistaken Intent – privilege is not allowed.

C. Shopkeeper’s Privilege – shopkeeper whom reasonably believes a person has unlawfully taken chattel is granted privilege to detain that person for a reasonable investigation of the facts.

1. Can only stop while in fresh pursuit. 

2. Can only detain for a “reasonable” amount of time.

a. POLICY – protection of shopkeepers.

3. Mistake is okay here

6. Necessity – Acting to prevent a threatened injury from some force of nature or some independent cause.

A. Public - One has a complete privilege to destroy, damage, or use real or personal property if the actor reasonably believes it to be necessary to avert an imminent public disaster. Defendant is not liable at all as long as 

1. The emergency is imminent and 

2. The defendant has acted reasonably.

B. Private – One has a limited privilege when the necessity is personal to the defendant.

1. Tort is forgiven, but plaintiff can collect actual damages.

2. Must be an extreme circumstance.

C. Plaintiff’s role – In necessity plaintiff has done nothing wrong.

1. Contrasted with self-defense, defense of others, or defense of property where harm has been created by plaintiff.

7. Authority of Law
8. Discipline
9. Justification – A defendant is privileged where it would be unfair to hold him liable. This is a catch-all defense.

 

I. Negligence – Conduct which falls below a standard of care established for the protection of society against an unreasonable risk of harm

1. Elements of Cause of Action – Prima facie case for negligent action.

A. Duty – a duty to use reasonable care.

B. Breach – failure to conform to the required standard.

1. Negligence is sometimes referred to as duty and breach only.  However, the term negligence must encompass the entire prima facie case.

C. Causation – a reasonably close causal connection between the conduct and the resulting injury.

1. Two components

a. Causation in fact or actual cause

b. Proximate or legal causation.

D. Actual Loss/Damages – requires actual harm or damage; nominal damages are not available.

2. Duty - To use reasonable care

A. An unreasonable act is one which a reasonable person would recognize as involving a risk of harm to another.

B. The reasonable prudent person takes into consideration ordinary average circumstances. The D will not be held liable for circumstances that fall outside of the ordinary. 

C. Duty is about possibilities; foreseeability is required. The reasonably prudent person guards against possible circumstances.

D. Standard of care (duty, reasonably prudent person) does not change; circumstances do.

1. Fixed standard of care, but flexible standard given circumstances can change.
2. It is a factual determination that the jury decides.
E. Learned Hand's equation (Cost Benefit Anaylsis) - if burden (B) is less than probability of harm (P) times the gravity of the harm (H) then D has duty to guard against harm

1. B < P x H, beware.  

3. Standard of Care 
A. Standard of Care may be established four different ways (Restatements § 285):

1. Applying the facts of the case by judge or jury (RPP)

a. Typically most common way to establish breach of standard of care.

2. By judicial decision (Rules of Law)

a. If a person doesn't do X, he has violated the standard of care.

3. Legislative enactments or administrative regulations which do not expressly provide standard of care.  (Violation of Statute)

4. Legislative enactments or administrative regulations which do expressly provide standard of care (e.g., Dram Shop Acts)

B. The Reasonable Prudent Person (RPP) - To act as the reasonable prudent person under the same or similar circumstances.

1. Objective determination not subjective determination.

a. Reasons for objective standard (POLICY)

i. Subjective standard involves much more complicated & difficult fact finding.

ii. Subjective standard encourages fraud and deception.

iii. Objective standard encouraged D to exercise all the care and skill that she can.

iv. Objective standard gives public assurance that those whose actions they are exposed will either act w/ predictable care or be liable for the consequences of failing to do so.

2. The RPP is deemed to have ordinary knowledge.  Not knowing is not an excuse if the RPP would have known and taken precautions.

3. The RPP does not take on the mental deficiencies of D.

a. It is not a subjective determination.  It's objective. 

b. Sudden, mental incapacity - deficiency should be included in the standard.  (Minority law)

c. POLICY 

i. Very difficult to prove what happened in the mind of the D.

ii. Compensation - Most innocent person should be compensated.

Guardians have interest in preserving assets.

1. The RPP takes into consideration customs and still acts reasonably.

2. "Emergency Doctrine" - The standard of care applicable to a person acting in an emergency not of his own making is that of the reasonably prudent person in an emergency.

a. Ordinary person doesn't do extraordinary things.

b. General defense – defeats the prima fascia case. Removes the duty that D would normally have.

3. The RPP takes on the physical characteristics of D.

a. Physical characteristics include gender, size, blind, deaf, etc.

b. Intoxication is not considered a physical disability.

c. POLICY - Members of society guard against physical characteristics but not mental characteristics.

4. Mental superiority or expertise is considered.

a. If you are smarter or have more expertise than the ordinary person then this becomes part of the RPP.

5. Child Standard of Care - To act as a reasonably prudent child of like age, intelligence and experience; semi-objective standard.

a. Exceptions

i. Engaged in dangerous activity – held to standard of care of reasonably prudent adult in same or similar circumstances.

ii. Engaged in adult activity (Restatements) - held to standard of care of reasonably prudent adult in same or similar circumstances.

iii. Some jurisdictions make no distinctions for children. This is rare.

A. The Professional (RPP) – Reasonably prudent professional under same or similar circumstances.

1. Objective standard.  Not based on training and experience of D.

2. The RPP is not an average or ordinary member of the profession.

3. The person does not actually have to be a professional.  If the public perceives the person is a professional, the standard of care applies.

4. Specialists - held to the same standard of care as person in that specialty.

a. If you profess to be a specialist you are held to that standard of care.

5. Pay is irrelevant. Duty arises out of operation of law, not contract.

6. Members of society are entitled to assume that: (attorneys)

a. Professional possesses the learning, skill and ability that a reasonably prudent professional would posses.

i. Ordinary not extraordinary knowledge.

b. Professionals will use their best judgment.

c. Professionals will exercise reasonable and ordinary prudence in their practice.

7. For attorney malpractice, the client must show they would have won the case w/o the attorney's negligence.

8. Professionals who meet the standard of care are not liable for mere errors of judgment, which result in a bad result for the client.

a. Pretty low standard, D-

9. In a professional negligence action, the standard of care most often needs to be established by expert testimony.

a. Expert testimony is not needed for actions that are grossly apparent to the jury.

10. Evidence of customary practice is admissible and may prove very influential.

B. Medical Malpractice - extension of reasonably prudent professional

1. Usually requires expert testimony

2. Locality Rule – reasonably prudent doctor in same local.  Minority law applicable only to medical malpractice.

a. Strict Locality – same exact locality

b. Similar Locality – same or similar locality 

c. National Standard – majority law

3. Informed Consent Doctrine - a physician has a duty to inform the patient of all material risks and alternative treatments.

a. Affirmative defense; typically only applies to medical professionals

b. Duty - a duty to disclose all material risks (including personal interests) and alternative treatments.  Question in fact.

i. Majority Rule - what the reasonable physician would disclose, objective.

ii. Minority Rule - what the reasonable patient would want to know, objective.

iii. Exceptions

· Common knowledge or known to patient
· Therapeutic Privilege - disclosure would be detrimental to patient's care.
· Emergency situation.
c. Causation - the reasonable or particular patient must have chosen a different method of treatment.

i. Majority Rule - if the reasonable patient would have declined treatment, objective.

ii. Minority Rule - if the plaintiff would have declined treatment, subjective.

· Policy - to protect patients autonomy and give patient the right to choose.  However, the counterargument is problems with proof.
d. No consent by patient constitutes battery.

C. Rules of Law - Standard of care determined by judicial decision

1. Problematic; too rigid

 

A. Violation of Statute 
1. Whether a statute may be used to determine standard of care is determined by law.

2. Applicability of Statute - Whether a particular statute is appropriate to use to establish a standard of care in a negligence action.

a. What is the legally relevant inquiry?  To establish Applicability of Statute, P must show that:

i. The party seeking to prove the violation is a member of the class the legislature intended to protect;

ii. The hazard that occurred was one the legislature intended to prevent; and

iii. It is appropriate to impose tort liability for its violation.

b. Licensing statutes are not used to determine standard of care b/c there purpose is not to protect society from reasonable risk of harm but to generate revenue.

c. Statute applicability is a matter of judgment and of judicial construction, wide latitude

d. If statute is not applicable, standard of care may be determined by RPP.  (P has easier time proving violation of statute.)

3. Effect of Statute - If applicable, the effect of proof of statute's violation.

a. Compliance with statute, while informative, is never reasonable care per se. 

b. Negligence Per Se - negligence (duty and breach) established as a matter of law so that breach of duty is not a jury question.

i. Majority law and Restatements view.

ii. Unexcused violation of statute is "negligence in itself."

iii. Determination of law – judge decides duty and breach. 

iv. Judge makes determination regarding the validity of the excuse.

· Capacity, necessity, emergency, etc.
c. Presumption of (prima facie) negligence 
i. Negligence as a matter of law that can be rebutted.

ii. Only rebuttal upon a showing of an excuse.

iii. Jury makes determination regarding the validity of the excuse.

iv. Only difference between negligence per se is who determines the validity of the excuse.

d. Some evidence of negligence 
i. Violation of statute is just mere evidence of negligence (duty & breach)

ii. Evidence relevant, but not determinant. D could have violated statute and still acted reasonably.

iii. "Statutory Custom"

iv. Minority View

B. Proof - burden of proof lies with P

1. Burden of Proof
a. Burden of Pleading - requires P to allege sufficient facts in complaint.

b. Burden of Production - requires P to convince judge that reasonable jurors could find that Ps contention is correct.

c. Burden of Persuasion - P must persuade jury that the preponderance of the evidence is in Ps favor.

2. Actual/Constructive Notice
a. P must establish D had actual or constructive knowledge of a condition on the premise.

b. Actual notice - notice given directly to the D

c. Constructive notice - notice arising by presumption of law from the existence of facts and circumstances that a party had duty to take notice of.

i. Constructive notice is not required when D has created a dangerous condition on his premises.

d. Jury determines whether, under all circumstances, the defective condition existed long enough so that it would have been discovered and remedied by an owner in the exercise of reasonable care.

3. Types of Evidence:
a. Direct – proves evidence in fact of an issue without inference or presumption.

i. Best type of proof; no inferences required by fact finder.

b. Circumstantial - evidence based on inference and not on personal knowledge or observation

i. Inferring one fact (negligence) from another.

ii. The more inferences fact finder is required to make, the weaker the circumstantial evidence.

iii. If circumstantial evidence is too weak, P may rely on RIL.

c. Res Ipsa Loquitur – The thing speaks for itself. Relied on when there is no direct or circumstantial evidence. 

i. 2 Requirements:

· D had exclusive control over the instrumentality of harm, and
· The incidence is the sort that does not ordinarily occur in the absence of negligence.
ii. Procedural Effect of RIL:
· Warrants or permits an inference of negligence but does not require a finding of negligence. (Majority and Sullivan v. Crabtree)
· Jury can rule in favor of either party even in the absence of rebuttal of res ipsa.
· Raises a presumption of negligence that D must rebut or D loses.  (Minority)
· Raises a presumption of negligence and shifts the burden of proof to the D to prove his/her negligence did not cause the injury.
· Medical malpractice claims only.
· Ybarra v. Spangard – (Wasn’t me, doctor case)
· POLICY
· Causes medical costs to increase and limits medical professionals.
· Good for passing summary judgment but that is it.
iii. Allows a jury to infer duty and breach in the absence of direct or circumstantial evidence.

iv. Evidentiary tool allowing P to pass summary judgment.  It does not mean you win.

v. Evidence is not required if incident of negligence is common knowledge.  However, if not common knowledge, expert testimony is required.

· Some jurisdictions do not allow expert testimony; they believe outside scope of RIL.
vi. Circumstantial evidence allows jury to infer a particular negligent act. RIL allows jury to infer some negligent act.

vii. If using a statute, you fall back on RPP. If you use RIL, there is nothing to fall back on.

viii. RIL is in part due to Ds superior knowledge; however, it is not the sole basis.

ix. In the majority of jurisdictions, RIL cannot be used against multiple parties to establish duty and breach.

C. Causation – must be a reasonably close causal connection between breach of duty of care and the harm.

1. Causation in Fact (CIF)
a. Jurisdictions use one of two tests:

i. But For – But for the Ds negligence, the harm would not have occurred.

· Mostly commonly used test.
· Use when there is only one apparent cause of harm
ii. Substantial Factor - D’s breach of duty of care was a substantial factor & material element in bringing about the harm.

· Use when there are multiple causes of harm (when the But For test doesn't work)
iii. Probabilities - CIF is all about probabilities not possibilities.

b. Is a determination in fact left for the jury.

c. If this point is reached, the breach of a duty of care has already been established.

d. Loss of Chance Doctrine - allows case to go to jury if P can show some reduction in survival (not a substantial factor); limited to medical malpractice claims.

i. Some jurisdictions permit recovery only if the lost chance was a substantial factor in producing the harm.

ii. Some jurisdictions view the Ps injury as the loss of the opportunity for a better outcome, rather than as death or other outcome.  P is permitted to recover damages, but only a proportion of the full amount.

iii. Some jurisdictions have refused either to relax the traditional causation requirement or recognize a cause of action for a reduced chance of recovery.

iv. Policy Considerations

2. Concurrent Cause 
a. When separate acts of negligence combine to produce a single injury, each tortfeasor is liable even if neither act alone would have caused the injury.

b. When there are two independent acts of negligence, if D’s act was material and substantial in causing the injury then he is a cause in fact of P’s harm

i. Each must be a substantial factor in causing the harm.

3. Problems in Determining Which Party Caused the Harm
a. When both D’s act negligently, but only one caused the harm, the burden of proof shifts to D’s to show they did not cause the harm.

b. Enterprise liability - Holding an entire enterprise liable for a harm irregardless of if the individual company caused the Ps harm; the P is seeking to extend liability.

i. Set forth in some jurisdictions as a solution to solve proof problems in mass tort litigation.

ii. Policy considerations - compensation, loss distribution, optimal deterrence 

iii. Some states require that P must prove the identity of the tortfeasor in order to recover; do not recognize enterprise liability.

iv. Market Share Theory of Recovery - requires the P to bring before the court a "substantial share" of the market.  (90%)

· Some courts dismiss Ds if they prove they did not manufacture the pill taken by P.  Ds are severally liable.  (California)
· Sindell v. Abbott Lab – DES Case
· Other courts forbid Ds from being dismissed from the case.  Ds are still severally liable.  (New York)
v. Some states require P to file suit against one D and have D implead other Ds.  Ds may be dismissed from case.  Remaining Ds are considered to have an equal share of the market.  D may prove actual share is different.  (WA & FL)

vi. Risk Contribution Theory - P can only sue one D who can then implead others.  D can be dismissed if he can prove he didn’t cause the harm.  The jury assigns the remaining Ds shares of liability based on the amount of risk they contributed rather than their market share 

vii. Alternative liability: D must prove that it didn’t make the drug responsible for the harm.  Those who can’t are jointly and severally liable for the damages.  

4. Proximate (or legal) Cause – arbitrary limit beyond which a court will not hold D liable for harm.

a. MUST have CIF before you can establish Legal Cause!
b. All about arbitrary line drawing and policy concerns

c. Becomes an issue when there are competing policy concerns.

d. Issue of fact for jury to determine in almost all cases.

e. Foreseeable Consequences 
i. D is held liable in negligence only for foreseeable damages caused by his negligent conduct.  (Ryan)
ii. D is liable for all consequences of a physical injury to P, b/c physical injuries are considered foreseeable.

· Bartolone v. Jeckovich – car crash/ psychotic breakdown case
iii. Direct Causation Test (Polemis, Palsgraf Dissent) – negligent act is the legal cause of an injury if the D could foresee or anticipate some harm from the negligent conduct.

· Subjects D to more liability that other tests.
· Few jurisdictions
· Policy - encourages more careful behavior; optimal deterrence
iv. Reasonable Foreseeability Test (Wagon Mound) – negligent act is the legal cause of an injury if the D could foresee or anticipate the type of harm.

· More narrow than direct causation test; subject fewer people to liability.
· Majority law.
v. Zone of Danger Test (Palsgraf) 

· Negligent conduct is the legal cause of injury if:
· The harm is the general type of harm that made the conduct unreasonable in the first place (Wagon Mound) AND
· The P was within the zone of danger.
· Minority view
· Palsgraf opinion was unusual b/c it didn't reward physical damages.
f. Intervening Acts 
i. Intervening Acts - Any cause that occurs between a Ds negligence and the Ps harm.

· A person must foresee the normal consequences of their conduct but are not responsible for extraordinary negligent intervening acts of a third person.
· An intervening cause breaks the causal link when it is a superseding event.
· Intervening/superseding events are questions of fact.
ii. Superseding Events – An intervening cause will sever the link between the D’s act and the P’s harm when the intervening act is a superseding event.

· Must be extraordinary, unforeseeable and/or independent.
· An intentional or criminal intervening event is almost always a superseding event unless the event is foreseeable.
· Suicide is typically a superseding event shielding D from liability.
· D is liable for suicide if brought about by irresistible impulse.  (Minority law)
· Some unintentional acts may be considered superseding events, but it is more difficult to prove.
· Doesn’t have to be act of 3rd person. Could be act of god, P’s own act, etc.
· Advanced planning of an act will usually prove it is a superseding event.
iii. Rescue Doctrine – Original tortfeasor liable for injury suffered by someone attempting a rescue. 

· To achieve rescuer status one must demonstrate:
· D breached duty to rescued person that caused peril or the appearance of peril.
· Peril or appearance thereof was imminent
· RPP would have concluded that peril existed
· Rescuer acted reasonably
· Negates the presumption that rescuer assumed the risk.
· The rescuer must show that D proximately caused the harm.
· Ds are typically liable for attempting to alleviate harm but instead aggravating them.
g. Public Policy 
i. Issues that courts base policy decisions on

· Compensation
· Optimal Deterrence
· Distribution of loss
· Redress of Social Grievance
· Corrective Justice
ii. Social Host Liability 

· A social host is not the proximate cause when an adult guest whom is intoxicated injuries another.  (Majority)
· Minority hold social hosts liable for actions of adult guests.
· When social guest is a minor, a social host is determined to be a proximate cause of the harm.  (Majority)
iii. Products Liability – want to draw a line as to where the D will be liable. 

· Enright v. Eli Lily – DES grandmother case
· Do not want to deter the manufacture of drugs
D. Harm – must be actual damages. Nominal damages are not available.
E. Extended Duty of Care:
1. Privity of Contract
a. Definition - a connection or relationship between the P and D where each has a legally recognized interest in the same subject matter.

b. General common law, privity is required.  Concept has eroded; typically no longer required in a negligence action.

2. Failure to Act 
a. No common law duty to act (i.e, no duty to rescue)

b. Exceptions:

i. Special relationships between D and P or 3rd party.

· Control is often discussed w/special relationship

· Examples - common carriers, familiar relationships, and temporary legal custodians.

ii. D causes situation from which  P needs rescue

iii. D assumes responsibility to act thereby increasing the risk of harm or reliance by P to her detriment.

c. Once D begins to act, they must act as a reasonably prudent person in same or similar circumstances.

d. Once D begins to act, the jury determines when D becomes liable for negligence.

e. Most jurisdictions have changed the common law by statute (Good Samaritan Laws). 

3. Pure Economic Loss - Injuries that are purely economical in nature are not recoverable in tort.

4. Emotional Distress 
a. Whether a P can recover in negligence solely for emotional damages - varies by jurisdiction
b. Generally speaking not able to recover for pure emotional damages, but if can be coupled with something else that is recoverable then can recover.
5. Unborn Children – Usually controlled by statute with well defined rules regarding recovery.

a. Common law, there is no duty for unborn children unless they are alive.

b. Wrongful Death

i. Statutory - recognize a cause of action for an unborn child.

ii. Majority - "decedent includes unborn children; do not have to been born alive to recover.  Recovery allowed for damages caused in-utero.

iii. Minority - must be born alive to maintain wrongful death action. This is Texas law.

c. Wrongful Life – Child’s action. Recognized in minority of jurisdictions

d. Wrongful Birth – Parent’s action. Recognized in majority of jurisdictions.

6. Owners and Occupiers of land 
a. Outside Premise 
i. Generally no duty

ii. Exception, one must use reasonable care to inspect property of dangerous conditions.

· Negligent maintenance of natural condition on premise that harms persons outside premises.

· Negligent maintenance of artificial condition known to be a hazard to persons outside (if reasonable measures can be taken and weren’t).

b. On the Premise - duty of care owed depends on legal character of the P.

i. P’s status can change with circumstances

· Status is a Q of fact for jury

ii. Trespassers 
· Unlawfully on the premises

· Generally no duty unless known. (Then, duty of licensee.)

iii. Licensee 
· Enters with permission for the licensee's own purpose.

· Duty to warn of hidden dangers about which landowner has actual knowledge.

· Social guest is classified as a licensee.

iv. Invitee 
· Enters in furtherance of landowner's business/purpose.

· Duty to keep premises reasonably safe from dangers actually or constructively known.

F. Defenses
1. Plaintiff’s Conduct
a. Contributory Negligence – A P who has contributed in the least to his injuries is 100% barred from recovery from D, even if her negligence also contributed to or caused the harm. (Minority)

i. If Ps negligence is CIF of Ps injury, then P is 100% barred from recovery.

ii. Complete bar

iii. Objective standard

iv. Last Clear Chance Doctrine 
· Saves P from being barred from recovery based upon contributory negligence 
· If the D had the opportunity to avoid the accident after the opportunity was no longer available to the P, the D is the one who should bear the loss.
· P is typically helpless, unable to avoid danger, or merely inattentive.
· Every jurisdiction that uses contributory negligence has some form of the last clear chance doctrine.
b. Comparative Negligence (Fault)
i. Ps negligent conduct may bar or reduce Ps damages

ii. Majority Rule.

iii. Schemes

· Pure Comparative Fault - Ps recovery reduced by % of fault attributable to P.
· Modified Comparative Fault, 50% Rule - Ps recovery is reduced by % of Ps fault as long as Ps fault is not greater than fault of D.  If Ps fault is greater than Ds fault, Ps recovery is completely barred.
· Modified Comparative Fault, 49% Rule - Ps recovery is reduced by % of Ps fault as long as Ps fault is not as great as Ds fault.  If Ps fault is equal to or greater than Ds fault, Ps recovery is completely barred.
· The only difference between the two modified rules is if the jury finds P and D to be equally at fault.
iv. Neither Contributory or Comparative Negligence can be used as a defense to negligence. 

c. Assumption of the Risk 

i. Complete bar to recovery. 

ii. Must be proven that P:

· Had actual knowledge of the risk (subjective)
· Appreciated the magnitude of the risk (subjective); and 
· Voluntarily encountered the risk.
iii. Analogous to consent for intentional torts.

iv. Can be express or implied

v. In the majority of comparative fault jurisdictions, this has been merged into comparative fault and is not a 100% bar from recovery.

vi. A person can still assume a risk and act reasonably.  If you do so, D will not be able to bar recovery (run in house to get kid). (Rescuer Doctrine)

2. Statute of Limitations and Response
a. Statute of limitations - affirmative defense that limits the time during which the P can file a claim; procedural; complete bar to recovery

i. Occurrence Doctrine – the statute of limitations starts to accrue when the negligent act occurs.

ii. Discovery Rule – statute begins to accrue when the P discovers or should have discovered the injury.

iii. Different SOLs depending on cause of action.

iv. Application of statute is a matter of law, but date statute starts to accrue may be determination of fact.

b. Statute of repose limits the time during which a cause of action can arise. Substantive in nature.

3. Immunities 
a. Avoids liability in tort under all circumstances, within the limits of the immunity itself

i. As opposed to privilege, which limits liability only under certain circumstances.

b. Shields a D from liability b/c of their status to society or to P

c. Absolute bar to recovery if they are used in a jurisdiction

d. Immunity doctrine has eroded under the years.

e. Types of Immunity

i. Families
· Interspousal immunity has been abandoned in the majority of jurisdictions
· Parents immune from liability in majority of jurisdictions
ii. Charities
· The doctrine of charitable immunity has been abandoned in the majority of jurisdictions.
· Exists in modified form in several jurisdictions
iii. Employers 
· Employers immune from employee liability.
· Employees may recover from employers for work-related injuries under Workers' Compensation statutes.
iv. State and Local Governments
· Governmental immunity applies to local, state, and federal government
· Government is immune from liability unless it has given permission to be sued (e.g., state legislation, Federal Torts Claims Act)
G. Joint Tortfeasors
1. Joint and Several Liability - Each of the tortfeasors is liable joint with others for the amount of the judgment against them, and that each is also individually liable for the full amount.  P can collect full amount from any one of them or from any group of them.

a. Joint Liability - liable with other tortfeasors 

b. Several Liability - each tortfeasor is individually liable for the full amount of their portion of harm. 

c. May arise when tortfeasors:

i. Act in concert

ii. Fail to perform a common duty to P

iii. Cause an indivisible harm

d. P cannot recover over 100% damages

H. Satisfaction & Release
1. Satisfaction
a. P must have recovered full compensation for injury.

b. P may file multiple suits, but may collect only one judgment.

i. Turns on collection not judgment

ii. To prevent unjust enrichment of P

2. Release
a. Surrender of Ps claim

b. In common law, a release of one joint tortfeasor is a release of all joint tortfeasors.

c. Covenant Not to Sue - Ps contract not to sue on the cause of action; doesn't release the claim entirely.

3. Mary Carter Agreements
a. An agreement in which the settling D possesses a financial stake in the outcome of the case and the settling D remains a party to the litigation. 

b. Proceeds from trial is used to reimburse the settling D for the cost of its settlement. 

c. D wants P to succeed, to offset their initial settlement

d. Mary Carter’s void in TX, FL – as to public policy (minority)

I. Damages - Proof of damages is an essential part of plaintiff’s cause of action; purpose is to restore P as much as possible to Ps pre-accident condition had the incident not happened.

1. Types of Damages

A. Nominal – a small sum of money awarded to vindicate P’s rights. Usually a very low sum ($1).

B. Compensatory – make P whole again; these are intended to represent the closest possible financial equivalent of the loss or harm suffered by the P.

C. Punitive – an additional sum over and above the compensation of P. They are awarded in order to punish the D, deter D, or deter others engaging in similar conduct. 

2. Principles of Damages
A. To make the P whole again

B. Only tool for making P whole again is $ - All losses the P has sustained must be translated into money damages

C. Single recovery Rule - P has one opportunity to recover money; all Ps damages must be in one lump sum.

D. Judicial review of amount of damages is limited – must be extremely high or low as to shock the conscience.

3. Compensatory Damages - Purpose is to make P whole again.

A. Special (Economic) - expenses subject to objective measurement of economic loss sustained by P; Ps out of pocket expenses that are objectively determinable.

1. Medical expenses (past and future)

a. Expert testimony is typically required.

2. Lost wages (looks backward)

3. Loss or impairment of future earnings capacity (looks forward)

a. Damages calculated by pre-accident work expectancy.

b. Have to persuade jury that the injury is permanent

c. Then have to show expert testimony to determine what P would have earned in lifetime

B. General (Non-Economic) - damages that are non-economic; not based on any calculation.

1. Physical pain and suffering

a. Must be aware

b. Damages based on post-accident life expectancy

2. Mental anguish

a. Emotional injury

b. Caused by physical injury

c. Damages based on post-accident life expectancy

3. Loss of enjoyment of life

a. Controversial

b. P must establish that they are aware of some loss of their life.

c. Damages based on pre-accident life expectancy.

4. Reduced life expectancy (minority)

4. Personal Injuries - Compensatory
A. Remittitur – a decision by the appellate court that the jury's reward of damages was excessive.
1. Additur – adding damages to jury's reward; not constitutional (majority)
B. Maximum Recovery Rule –an appellate court in assessing whether a jury's verdict is excessive is not entitled to come up with a separate figure, rather, the judge must determine the maximum amount of damages that the jury could have rewarded.  If the determination is that the judgment does not exceed the maximum amount then the award is not excessive.
C. Damage Calculation

1. Damages must be reduced to present value.

2. P receives lump sum payment.

3. Federal Income Tax

a. Compensatory damages are not subject to federal income tax; not income

b. Punitive damages are subject considered federal income tax; income 

4. Interest – traditionally not allowed to collect interest on the award b/c jury putting a value on the suffering

D. Contingency Fee Arrangement – an arrangement for attorney's fees based upon the outcome of the case.  Lawyer's typically receives 1/3 of the recovery.

E. Collateral Source Rule – excludes evidence of payment P receives as compensation from any source collateral to the tortfeasor.

1. Provides that a tortfeasor may not benefit from payments to P unless the payments were paid on behalf of the D.

2. Any payment made by a source other than the tortfeasor is a collateral source, and may not exclude recovery from tortfeasor.

3. Varies by jurisdiction

F. Doctrine of Avoidable Consequences – A P cannot recover damages from D if P did not act reasonably in mitigating his or her damages.

1. P not required to submit but damages are reduced 

5. Punitive Damages – an additional sum of money over and above compensatory damages.  Purposes are to punish D, specific deterrence (deter actual D), and general deterrence (deter other like minded people).

A. Burden of proof is clear and convincing evidence (not preponderance of the evidence)

B. Require some form of intentional or reckless conduct, mere negligence is not sufficient.

1. Recklessness is being consciously aware of a particular risk and disregarding it.

C. Generally awarded based on character of Ds act, nature and extent of harm, and wealth of D.

D. Constitutional limits are placed on state's ability to award punitive damages.

1. Reviewing courts must conduct a de novo review of excessive damages.

2. Excessive damages are determined by the following Gore factors:

a. Degree of reprehensibility of D's conduct

i. Only conduct within jurisdiction.

b. Ratio between the compensatory award and punitive award

i. Generally a single digit ratio

c. Disparity between remedy and sanctions authorized in comparable cases within same jurisdiction.

E. Punitive damages are not allowed in some states; some states allow state to receive portion of punitive damages; some states allow party full recovery; some states put caps on punitive damages.

F. Insurance contracts - courts split on whether parties can insure punitive damages.

G. Policy - attorney's fees, divert Ps desire for revenge; increased likelihood attorney will take case.

H. Punitive damages are available against estate (minority)

II. Wrongful Death and Survival Statutes
1. All jurisdictions have wrongful death and survival statutes; each state must accommodate for double liability.

2. Most jurisdictions allow both actions to be brought.

3. Survival Statutes - applies between the accident and the death

A. Any cause of action that survives decedent's death (doesn't have to be the cause of action that caused the decedent's death); NOT a new cause of action.

B. Reverses common law rule that death of P or D distinguish cause of action.

C. Action brought by heirs to an estate; always heirs to an estate.

D. Proceeds go into the estate and are subject to creditors.

E. Damages recoverable include damages decedent could have recovered if alive.

4. Wrongful Death - applies between the death and the trial.

A. New cause of action

B. Reverses common law by recognizing a cause of action for tortuously causing the death of a human being.

C. Action brought by statutory defined beneficiaries; if no beneficiaries available, no cause of action.

D. Proceeds go straight to beneficiaries and are NOT subject to creditors.

E. Pecuniary damages are generally allowed.  Damages available for emotional loss.

III. Imputed Negligence - Vicarious Liability Doctrine
1. Being held responsible for somebody else's tortuous conduct; NOT liability based upon fault of the D.

2. Typically negligent conduct; intentional conduct is hard to prove.

3. Must be an employer/employee relationship.

4. Don't confuse vicarious liability with direct liability.

5. Policy reasons include loss distribution and compensation. 

6. Respondeat Superior – “Look to the person higher up” 

A. Doctrine of Respondeat Superior – a D employer can be subject to vicarious liability for the negligent conduct of an employee as long as the employee is acting within the scope of his employment
1. “Scope of Employment” Tests:

a. Control Theory 

b. Enterprise Theory (majority) – as long as employee was engaged in conduct in furtherance of duties owed to employer than that employee was acting within scope of employment.

i. Factual determination; broader than control of employee

2. Exceptions

a. "Going-and-coming rule" - not within the scope of employment

i. Exception - as long as it was foreseeable that employees conduct would endanger others arising from or related to work obligation, then the employer would be held liable for employers actions.

b. Frolic – abandonment of employer's business while in pursuit of employee's own personal business.

i. Detour - slight deviation from employer's own business for employee's own reasons.  (Within scope of employment)

· Comfort, convenience, health, and welfare 
7. Independent Contractors 

A. Employer is generally not held vicariously liable for tortuous conduct of its independent contractors.

B. An independent contractor is determined by the rights of the employer to control the physical details of the work being performed by the independent contractor.

C. Many exceptions to the rule of IC that subject D to vicarious liability even for the actions of ICs.

IV. Strict Liability - Very limited recovery; really w/o regard to fault; it is really about the activity itself (not the content of the thing)

1. Elements of Cause of Action
A. Qualifying Animal/Activity - determination of law

B. Causation 

1. Cause in fact (but for)

2. Proximate Cause

C. Harm

1. Damages - all traditional damages are available.

2. Qualifying Animal/Activity
A. Wild Animals
1. A D is strictly liable for harm caused by wild animals.

2. A domesticated animal may be classified as wild if the owner of the animal knows or has reason to know the animal has vicious propensities.

B. Activities
1. Ultrahazardous (1st Restatements) - no regard to location (degree of danger, commonality in area?)

2. Abnormally dangerous (2nd Restatements) - majority, more limits on strict liability

a. Six Factors (Restatement of Torts § 520)

i. Existence of high degree of harm

ii. Likelihood that the harm will be great

iii. Inability to eliminate risk by reasonable care*

iv. Whether activity is matter of common usage*

v. Inappropriateness activity to the place

vi. Whether its value to the community is outweighed by its dangerous attributes.

b. Case by case analysis

3. Limitations on SL - If there were no restrictions it would be called absolute liability.

A. Ability to recover is restricted only to the type of activities that make the activity abnormally dangerous. (Harm)

B. A D cannot be held SL when the D could not have foreseen or anticipated the risk that was imposed even if the D was engaged in an abnormally dangerous activity. (Proximate cause)

C. Contributory and comparative negligence are not defenses to SL.

D. Assumption of the risk may be used as a defense. (Defense)

4. Legal inquiries (prima facie case)

A. Can the D be held strictly liable?

B. Was D a cause in fact to the accident?

C. Was D the proximate cause of the accident

D. Are there any defenses to SL?

V. Products Liability - Liability of a manufacturer, seller, or other supplier of chattels, to one with whom he is not in privy of contract, who suffers physical harm caused by the chattel.

1. Theories of Recovery 

A. Negligent Theory of Recovery - liability is being imposed by discussing duty of care that D owed a foreseeable user of the product.

1. Prima facie case

a. Duty - to act as a reasonable, prudent manufacturer under same or similar circumstances

i. Defect - must establish defect

b. Breach

c. Causation

i. CIF, proximate cause

d. Harm

B. Express Breach of Warranty

1. Express Warranty Elements

a. Not so specific
b. Promise

c. Upon which reasonable person relied
d. Breached

e. Caused

f. Ps injury

2. State of the art defense - the best product that could have been made at the time

a. Irrelevant to express warranties

b. May be relevant to a negligence action - shows what the RPP would do

C. Implied Breach of Warranty

1. Cannot disclaim implied warranties arising in tort.

2. Warranty of Merchantability - fit for ordinary purposes for which it was sold.

3. Warranty of Fitness - a good is fit for its particular purpose.

4. Close to strict liability b/c manufacturer cannot disclaim.

D. Strict Liability

1. Prima facie case

a. D manufactured defective product.

b. Causation - cause in fact

c. Harm

2. Greenman - Manufacturer is strictly liable in tort when an article he places on the market, knowing that it is to be used without inspection for defects, proves to have a defect that causes injury to a human being (Traynor)

3. §402A - Requires a plaintiff to establish a product was in defective condition unreasonably dangerous. Must have defect and defect must make that product unreasonably dangerous. (Majority view)

2. Types of Defects - manufacturing/construction, design, and warning

A. Manufacturing Defect – product has a manufacturing defect if it does not conform in some significant aspect to that product’s intended design or to other products made pursuant to that design.

1. Elements to prove a manufacturing defect

a. Design departed from intended design

b. Departure caused Ps injuries

2. Close to absolute liability – demanding perfection from manufacturers 

3. Typically accompanied with a design defect claim 

B. Design Defect – defect that occurs to the entire product line.

1. Elements to prove a design defect

a. Risk Utility Analysis (majority) - determine if risk of harm outweighs benefits.

i. Usefulness and desirability of product

ii. Safety aspects

iii. Availability of a substitute product 

iv. Manufacturers ability to eliminate the unsafe character

v. Users ability to avoid danger

vi. General public knowledge of danger

vii. Feasibility of spreading the loss

b. Consumer Expectations (minority)

2. O'Brien approach - strict liability risk-utility analysis; focus should remain on product.

3. Prentis approach - negligence risk-utility analysis; focus should be on conduct of D; impossible to determine whether product has defective design without taking into consideration decisions that manufacturer made

C. Warning Defect - Lack of warning causes a product to be dangerous

1. Elements to prove a manufacturing defect

a. P must establish that D had actual or constructive knowledge of a potential risk in order for the court to impose strict liability for a warnings defect

i. What defendant knew or should have known

2. State of the Art Evidence - evidence of the state of scientific knowledge at the time the product was manufactured; relevant to the knowability of the risk

3. Distinction between negligence and a SL action for a warnings defect:

a. Negligence - Ps burden is greater, P must establish that the D had actual or constructive knowledge of a potential risk and that the reasonably, prudent manufacturer would have warned against the risk as well.

b. Strict Liability – 

The P must prove that the manufacturer had actual or constructive knowledge of the risk.  (easier to establish) 

1. Proof

A. P must be prepared to show:

1. That the product that injured P was, in fact, manufactured by D.

2. That the product was defective and P was injured as a result.

3. That the defect was present in the product at the time of sale and was not introduced by a distributor or installer or repairer.

B. General defect theory (not res ipsa, but analogous) allows P in strict liability action; allows inference that defect existed at time product left manufacturer's hands

1. Evidence might be destroyed

2. Defenses

A. Comparative fault - allowed under strict liability and negligence

1. Strict liability - Comparative fault is a defense to products liability actions brought under strict liability even though it is not a defense ordinarily for strict liability actions.

2. Majority - jurisdictions that recognizes a SL action for an injury caused by a product, then the P’s negligent conduct may operate as a defense, though not necessarily a complete bar to the P’s recovery

B. Misuse - all under all theories of recovery

1. Foreseeable misuse is not a defense

2. Unforeseeable misuse is a defense in a products liability action.

3. Question of fact

