TORTS OUTLINE:

Tort: A civil wrong other than a breach of contract for which the law provides a remedy.

I. Intentional Torts

a. Intent - Must Prove IACH (Intent, Act, Causation, Harm)

i. Intent – You must intend to commit the act that causes the harm.  You do not have to intend the harm. It is imperative that one understands what unique act is required for each intentional tort.

1. General Intent – Acting with sufficient knowledge such that it can be said that defendant knew to a substantial certainty that the act would result.

2. Specific Intent – Purposing or desiring the act to bring about the result.

ii. Act – The act must have been intended and must cause the harm.

iii. Causation – in fact (different from negligence which needs cause in fact and legal cause).
iv. Harm/Injury – Result of the act. Actual damages not necessary.

b. Transferred Intent Doctrine – for the fab five (battery, assault, false imprisonment, trespass to land, trespass to chattel), your tort liability will transfer:

i. If you intend one tort, but cause another OR

ii. If you intend to harm one person, but harm another.

c. Egg Shell Skull Plaintiff Rule – take you plaintiff as you find them. 

i. This is a DAMAGES concept.  It is implicated only once the intentional tort is complete. 

ii. Only applicable in intentional torts (except IIED).

d. Battery – Intentionally causing harmful or offensive contact with another.

i. Act Required – harmful or offensive contact.  Actually touching physically is not needed as long as some contact is made.

ii. Contact – includes contact w/something so intimately connected w/plaintiff’s person so as to be regarded as part of his or her person.

iii. Two types of battery

1. Offensive  - must intend to commit an offensive act

2. Harmful – must intend to cause harm

iv. Nominal damages are available.  Actual damages ARE NOT required.

e. Assault – Intentionally causing apprehension (not fear) of an imminent battery.

i. Apparent Ability – all that is needed.  

ii. Act Required – causing the apprehension of imminent battery coupled with (’s ability to commit the battery.

1. Words – alone, not enough, words that impose a condition are.

2. Leering or looking – not enough.

iii. Harm – apprehension of an imminent battery.

iv. Imminent – threat must be immediate, not at some point in the future

v. Nominal damages are available

f. False Imprisonment – Intentionally causing unlawful confinement of another through physical barriers, force or threat of force.

i. Act – Confining someone to a bounded area or an area with boundaries set by the defendant.

1. Force – moral persuasion is not force or threat of force.

2. Words – one may be falsely imprisoned by words

3. Property – one may be falsely imprisoned by force against their valuable property.

ii. Harm – the wrongful confinement for any period of time. Or, physical injury caused by confinement.

1. Knowledge – One must be aware that they are being imprisoned unless the harm is physical injury.

2. Means of escape – One cannot be falsely imprisoned if they are aware of a reasonable means of escape.

iii. Nominal damages are available.

g. Intentional Infliction of Emotional Distress – Intentionally or recklessly engaging in extreme and outrageous conduct calculated to cause severe emotional distress.

i. Only intentional tort where we allow recovery for reckless behavior (Proceeding in conscious disregard of a high degree of probability of severe emotional distress.).

ii. Intent – must intend to cause emotional distress, and you must intend to inflict upon the plaintiff.  Transferred intent doctrine does not apply.

iii. Act – must be extreme and outrageous.  Must exceed all bounds which could be tolerated by society.

1. Extreme and outrageous
2. Intentional or Reclkess
3. Conscious disregard.
iv. Harm – severe emotional distress of a very serious kind.  Physical manifestation of distress not necessary in most jurisdictions.

v. Liability – defendant is liable only to the extent that the severity of their emotional reaction or injury is within the bounds of normal human reaction to the conduct. Egg shell skull rule does not apply.
vi. Venue may make a difference.  

vii. Limited damages.  Tort of last resort.

h. Trespass to Land – Intentionally entering or causing entry onto another’s close of land (portion of land).

i. Act – Either:

1. Entering another’s close of land without permission (( does not have to think it is another’s land they just have to intend to enter the land)or

2. Remaining on one’s land beyond permission.

ii. Harm – taking away the right of the possessor to exclusively possess their land.  Can either be physical or non-physical.

1. Physical – can recover nominal damages

2. Non-physical – cannot recover nominal damages and may not be available in other areas. 

iii. Plaintiff – possessor of land, not necessarily the owner.

iv. Mistaken intent – not a defense to property. 

v. Nominal damages are available.

vi. Don’t confuse w/nuisance – a cause of action that protects a possessor’s right to exclusive use and enjoyment of their land.

i. Trespass to Chattels – Intentional interference with one’s chattel by either physical contact or dispossession. 
i. Chattle – moveable property

ii. Act – taking of chattel.

iii. Harm – Must show:

1. Physical damages

2. Dispossession for a long enough period of time that there is an actual damage

3. Bodily harm to the possessor as a result of trespass.

iv. Nominal damages are NOT available.

j. Conversion – The intentional exercise of dominion or control over a chattel, which so seriously interferes with the right of ( to control the chattel that (may justly be required to pay for the chattel’s full value.

i. Act – taking of chattel

ii. Harm – loss of chattel

iii. Is an aggregated form of trespass to chattel

iv. Is a forced sale.

v. Nominal damages may be available if the market value has been reduced to zero, but there is a personal value. 

II. Privileges/ Defenses – All of the following are affirmative defenses meaning defendant admits to act (prima fascia case established), but claims that there is a good excuse for it.

a. Consent – When plaintiff is willing for conduct to occur

i. May be either 

1. Express or

2. Implied

ii. One may consent to an intentional tort.  Intent has no bearing of whether plaintiff consented to act.

iii. Emergency – Consent is implied if:

1. Patient is unable to consent at the time and
2. If there is a risk of serious bodily harm and
3. If a reasonable person would normally consent in the situation (objective) and
4. If the plaintiff would normally consent in the situation (subjective).

iv. Can be based on traditions or local customs

v. Players of sport imply consent to acts within the rules of the game.

vi. Consent cannot be given by:

1. Infants or minors

2. People under the influence of mind altering substances (drunk)

3. Lacking the mental capacity

vii. Consent obtained by fraud or duress is not valid, but consent goes to the Essential Character of the Act, not collateral matters.

viii. Consent to criminal acts:
1. majority rule -  one cannot consent to a criminal act.

2. minority rule – one can consent to a criminal act

3. Restatements – one can consent to a criminal act but consent is invalid if statute is designed to protect the class to which plaintiff belongs (i.e. minor).

b. Self-Defense – One is privileged to act reasonably to protect oneself from a potential battery.

i. Subjective test

ii. Right to self defense ends when threat stops.  Retaliation is not permitted.

iii. Must only use reasonable force.

iv. If plaintiff is privileged to use force, defendant cannot claim self-defense.

c. Defense of Others – Mirrors self defense

i. Majority rule – defendant steps into the shoes of the third person

ii. Minority rule – defendant may be mistaken regarding whether self-defense would be appropriate as long as it is a reasonable mistake.

d. Defense of Property – One is privileged to act reasonably to defend their real property.

i. In most jurisdictions use of deadly force to protect property is unreasonable.

ii. In Texas deadly force is allowed.

iii. By statute, animals can be used to protect property.

e. Recovery of Property – One is privileged to act reasonably to recover personal property of which he or she has been dispossessed.

i. Requires:

1. Fresh Pursuit

2. Demand for the return of the chattel, if doing so would not be futile, and

3. The use of reasonable force

ii. Shopkeeper’s Privilege – shopkeeper can detain a person whom they reasonably believe has taken chattel unlawfully:

1. Can only stop while in fresh pursuit. 

2. Can only detain for a “reasonable” amount of time.

f. Necessity – 

i. Public - One has a complete privilege to destroy, damage, or use real or personal property if the actor reasonably believes it to be necessary to avert an imminent public disaster. Defendant is not liable at all as long as 

1. Their emergency is great enough and 

2. The defendant has acted reasonably.

ii. Private – One has a limited privilege when the necessity is personal to the defendant.

1. Tort is forgiven, but plaintiff can collect actual damages.

2. Must be an extreme circumstance.

iii. Plaintiff’s role – in necessity plaintiff has done nothing wrong.  Contrasted with self-defense where plaintiff was aggressor.

g. Justification – A defendant is privileged where it would be unfair to hold him liable.  This is a catch-all defense.

III. Negligence – When actor has a duty to use reasonable care and has breached that duty, thereby causing harm to another.  Courts frequently refer to the breach of duty as negligence.  Don’t be confused.

a. Used to compensate the injured party.

b. Duty – to use reasonable care

i. An unreasonable act is one which a reasonable person would recognize as involving a risk of harm to another.

ii. The reasonable prudent person takes into consideration ordinary average circumstances.  The ( will not be held liable for circumstances that fall outside of the ordinary.

iii. Duty is about possibilities.  Foreseeability is required.  The reasonably prudent person guards against possible circumstances.

iv. The reasonably prudent person does not change. The circumstances do.  

1. Duty of care is very flexible.  

2. It is a factual determination that the jury decides.

v. If Burden is less than probability of harm x resulting injury then ( has duty to guard against harm.  B < P x H, beware.
vi. Reasonable person acts with reference to average circumstances.

c. Standard of Care – 

i. May be established by (Restatements § 285): 

1. Determining the conduct of the reasonable prudent person
2. Applying the rules of law
3. Applying a statute that does not expressly provide a standard of care in a negligence action.
4. Applying a statute that expressly provides for the standard of care in a negligence action.
ii. Rule of law – bad for establishing standard of care b/c it sets precedent without exception.
iii. The Reasonable Prudent Person

1. Knows what the ordinary person does plus what the particular defendant actually knew.  If he has expertise, jury will hold him to higher standard regarding field of expertise.

2. Does not take on the mental deficiencies of the defendant.  It is not a subjective determination.  It is objective.
3. Don’t have to know of the risk, knowledge represents recklessness. 

4. RPP takes into consideration custom and still acts reasonably.

5. The standard of care applicable to a person acting in an emergency not of his own making is that of the reasonably prudent person in an emergency.

a. General defense – defeats the prima fascia case.  Removes the duty that ( would normally have.

6. Privilege of private necessity is not a defense to negligence.

7. The reasonably prudent person takes on the physical characteristics of (.

a. Mental deficiencies are not an allowance. This follows the concept that negligence recovery is corrective justice.

b. Mental superiority is considered. (ie if you are smarter than the ordinary person then this becomes part of the RPP).

8. Child – General - The reasonably prudent child of like age, intelligence and experience is considered. 3 Methods of application:

a. Inherently dangerous activity – held to standard of care of reasonably prudent adult in same or similar circumstances.

b. Restatements – activities generally reserved for adults, held to standard of care of reasonably prudent adult in same or similar circumstances.

c. Some jurisdictions make no distinctions for children.  This is rare.

iv. The Professional – Reasonably prudent professional under same or similar circumstances.
1. Objective standard.  Not based on training and experience of (.

2. It is given to anyone that public believes should have the status of the professional regardless of experience.

a. New doc has same standard as seasoned doc

b. No real credentials necessary.  If you profess to be professional, you are held to professional standard of care.

3. A specialist is held to standard of care of the reasonably prudent specialist in the same field under the same or similar circumstances.

a. If you profess to be a specialist you are held to that standard of care.

4. Pay is irrelevant.  Duty arises out of operation of law, not contract.

5. Society may assume that:

a. Professional possesses the learning, skill and ability that a reasonably prudent professional would posses.

b. Professionals will use their best judgment.

c. Professionals will exercise reasonable and ordinary prudence in their practice.

6. Professionals are not held liable for mere errors in judgment.

7. The standard of care is a D-

8. In most cases, professional malpractice must be testified to by an expert witness.  

a. Exception – when it is obvious to jury (scissors left in patient).

9. It is not pertinent what an expert would do under the same or similar circumstances but what an ordinary(not average) professional would do under the circumstances.

10. Failure to provide consent constitutes a breach of one’s duty of care.

a. Many courts hold duty to inform is that of reasonable physician.  Some jurisdictions hold its what the reasonable patient would want to hear.

b. Many courts hold that the causation standard is that of reasonable patient.  Some jurisdictions hold it’s the subjective patient (would they have had operation if they had know).

v. Medical Malpractice
1. Locality Rule – reasonably prudent Dr. in same locality.  Minority law and only applicable to Med Mal.

a. Strict Locality – same exact locality

b. Similar Locality – same or similar locality 

c. National Standard – Majority law.

2. Informed Consent Doctrine – Duty to inform patient of options and attendant material risks.

a. Material Risk – question of fact.  If it is likely to change patient’s decision to undergo surgery.

b. Majority Rule – What reasonable Dr. would know

c. Minority Rule – What reasonable patient would want to know

d. Issue is would patient have elected not to undergo surgery if he had known.

i. Majority – objective – what reasonable person would do.

ii. Minority – subjective – what ( would have done.

e. Exceptions:

i. Information is of common knowledge or is already know to patient.

ii. Therapeutic privilege – disclosure would be detrimental to patient’s care.

iii. Emergency situation.

vi. Extended Duty of Care:
1. Privity of Contract
a. Nonfeasance v Malfeasance – Usually nonfeasance does not allow liability, while malfeasance would.  If there is an action on the part of the (, then a duty arises out of the action.

b. General Rule – no tort recovery for 3rd person if loss is purely economic.  May recover is loss is personal or property.

2. Failure to Act – No common law duty to act.

a. Exceptions

i. Special relationships btw ( and ( or 3rd party.

ii. ( causes situation from which ( needs rescue

iii. ( assumes responsibility to act and ( relies on it.

b. Once ( begins to act, they must do so in a non-negligent manner.

c. Once ( begins to act, the jury determines when ( becomes liable for negligence.

3. Mental Disturbance
a. Physical Manifestation Test - ( may recover for definite and objective physical injuries which occur as a result of emotional distress caused by (’s negligent conduct in the absence of physical impact.

4. Bystander Recovery - ( must establish the following to recover for emotional distress:

a. Existence of a close familial relationship

b. Present at scene and aware it is causing injury and suffers serious emotional distress beyond that of a disinterested witness and which is not abnormal under the circumstances.

5. Unborn Children – Usually controlled by statute with well defined rules regarding recovery.

a. Majority Law - Do not have to be born alive to recover.  Recovery allowed for damages cause in-utero.

b. Minority Law - Must be born alive to maintain wrongful death action.  This is Texas law.

c. Wrongful Life – child’s action.  Recognized in minority of jurisdictions

d. Wrongful Birth – Parent’s action.  Recognized in majority of jurisdictions.

vii. Owners and Occupiers of land – 
1. (’s duty is established by status of ( at the time of the complained of injury.

2. Outside Premise – no duty to act, but some exceptions exist:

a. Negligent maintenance of natural condition on premise that harms persons outside premises.

b. Negligent maintenance of artificial condition know to be a hazard to persons outside (if reasonable measures can be taken and weren’t).

3. Trespassers – If the presence of the trespasser is known or knowable, then a duty to take reasonable care arises.

4. Licensee – A person who is on the (’s property for the licensee’s own purpose.

a. ( owes a licensee a duty to warn against known dangerous conditions on premises.

5. Invitee – One who enters in furtherance of landowner’s business.

a. ( owes invitee duty to keep premises in a reasonably safe condition and warn against any known dangerous conditions.

d. Breach – fail to conform to the required standard of care

i. Violation of Statute – Matter of law determined by judge.

1. If violation is negligence per se, it establishes duty and breach.  Cause and harm are left to jury as matter of fact.

2. To establish Applicability of Statute, ( must show that:

a. If statute is appropriate to establish a standard of care in tort law.

b. Statute was designed to protect a class of people which ( belongs to; and

c. Statute was designed to protect against the type of harm proximately caused by (.

3. Must also show that it is appropriate to impose tort liability for violations of legislative enactment.

4. Effect of Violation of Statute – Jurisdictions generally adopt one of the following three rules to determine the effect of violation of a statute:

a. Negligence Per Se – 

i. Majority law and Restatements view.

ii. Any unexcused violation is negligence per se.

iii. Determination of law – judge decides it all here. 

iv. What jury decides – If violation is proven, jury decides whether there was harm.  They do not determine causation.

b. Presumption of (prima facie) negligence – 
i. (’s violation of statute is negligence as matter of law but,

ii. Negligence may be rebutted.

iii. Jury decides if excuse for act is acceptable defense to negligence per se rule.

c. Some evidence of negligence – 
i. Violation of statute is just some evidence of negligence

ii. Evidence relevant, but not determinant. ( could have violated statute and still acted reasonably.

iii. Minority View

e. Proof  - 

i. Direct – proves existence in fact of an issue without inference or presumption.

ii. Circumstantial - Evidence from which one may infer the fact sought to be established from another fact

1. Evidence from which we allow a fact finder to infer a fact sought to be proven.

iii. Res Ipsa Loquitur – The thing speaks for itself. Use when you have no direct or circumstantial evidence. 

1. Allows a jury to infer duty and breach in the absence of circumstantial evidence.

2. Allows a ( to get to the jury by getting past summary judgment. It does not mean you win.

3. Two Prong Test – RIL may be used to establish duty and breach when:

a. ( had exclusive control over the instrumentality of harm, and

b. The incidence is the sort that does not ordinarily occur in the absence of negligence.

4. Circumstantial evidence allows jury to infer a particular negligent act.  RIL allows jury to infer some negligent act.

5. If using a statute, you fall back on RPP.  If you use RIL, there is nothing to fall back on.

6. We allow use of RIL because ( has superior knowledge and has better ability to obtain evidence.

7. In the majority of jurisdictions, RIL cannot be used against multiple parties to establish duty and breach.

8. ( is not required to rebut RIL evidence. It warrants an inference of negligence, but does not require a finding of it.

9. Majority – evidence of res ipsa warrants an inference of negligence but does not require of a finding of evidence. Jury can rule in favor of either party even in the absence of rebuttal of res ipsa.

10. Minority – evidence of res ipsa gives rise to a presumption of negligence that ( must rebut.

11. Other Minority – gives rise to a presumption of negligence and shifts the burden of proof to the (.

f. Causation – must be a reasonably close causal connection between breach of duty of care and the harm.

i. Causation in Fact
1. Jurisdictions use one of two tests:

a. But For – the harm would not have occurred but for (’s breach of duty of care.

i. Use when there is only one apparent cause of harm

b. Substantial Factor - (’s breach of duty of care was a substantial factor & material element in bringing about the harm.

i. Use when there are multiple causes of harm.

2. Is a determination in fact left for the jury.

3. If this point is reached, the breach of a duty of care has already been established.

4. Proof – ( must provide evidence sufficient to convince a reasonable jury that (’s acts were a substantial factor in brining about the harm.

a. Must show that the conduct of ( was negligent; and

b.  was more likely than not to have brought about harm. (probability not possibility).

5. Defense – allowed to show other possible explanations.  Jury is left with decision.

6. Loss of Chance Doctrine - ( may be able to recover for loss of chance or reduced chance of recovery even though they cannot prove (’s conduct was probable cause in fact.

a. Courts split on using this

b. Unique to med mal cases

ii. Concurrent Cause – When separate acts of negligence combine to produce a single injury, each tortfeasor is liable even if neither act alone would have caused the injury.

1. Each must be a substantial factor in causing the harm.

2. When both (’s act negligently, but only one caused the harm, the burden of proof shifts to (’s to show they did not cause in fact.

iii. Proximate (or legal) Cause – arbitrary limit beyond which a court will not hold ( liable for harm.

1. Foreseeability is critical in proving legal cause.

2. Becomes an issue when there are competing policy concerns.

3. Issue of fact for jury to determine in almost all cases.

4. Unforeseeable Consequences – When (’s act has an effect or consequence that ( did not foresee.

a. ( is liable for all consequences of a physical injury to (, whether foreseeable or not.

b. Polemis Direct Causation Test – legal cause shown if ( could foresee some harm from the negligent conduct.

i. Subjects ( to more liability that other tests.

c. Wagon Mound Reasonable Foreseeability Test – legal cause shown if ( could foresee the type of harm caused.

d. Psalgraf Zone of Danger Test – legal cause shown if:

i. ( could foresee the type of harm, and
ii. ( was in the zone of danger.

iii. This gives ( two bites at apple: duty of care and legal cause.

5. Intervening Acts – 
a. A person must foresee the normal consequences of their conduct but are not responsible for the intervening acts of a third person.

b. Superceding Events – An intervening cause will sever the link between the (’s act and the (’s harm when the intervening act is a superceding event.

i. Must be extraordinary, unforeseeable and/or independent.

ii. Most intentional torts or criminal acts are superceding events, but not all.

iii. Some unintentional acts may be considered superceding events, but it is more difficult to prove.

iv. Doesn’t have to be act of 3rd person.  Could be act of god, (’s own act, etc.

v. (’s act would have to (’s negligence to be considered a superceding event.

vi. Advanced planning of an act will usually prove it is a superceding event.

c. Rescue Doctrine – Original tortfeasor liable for injury suffered by someone attempting a rescue. ( must prove:

i. ( breached duty to rescued person that caused peril or the appearance of peril.

ii. Peril was imminent

iii. RPP would have concluded that peril existed.

iv. Rescuer rescued reasonably.

6. Public Policy – 
a. Compensation

b. Optimal Deterrence

c. Distribution of loss

d. Redress of Social Grievance

e. Corrective Justice

f. Consumption of alcohol – majority of jurisdictions do not hold hosts liable for their guests’ behavior.

g. Harm – must be actual damages.  Nominal damages are not available.
h. Defenses

i. Plaintiff’s Conduct

1. Contributory Negligence – A ( who has contributed in the least to his injuries is %100 barred from recovery from (, even if her negligence also contributed to or caused the harm.

a. All or nothing rule

b. Last Clear Chance Doctrine – 

i. Whoever had the last clear chance to prevent the harm is found liable for the negligence

ii. Does not arise unless ( seeks to defend himself with a claim of contributory negligence

iii. Every jurisdiction that uses contributory negligence has some form of the last clear chance doctrine.

2. Comparative Negligence - (’s negligent conduct reduces amount of damages recoverable from (.  Does not necessarily completely bar recovery.

a. Majority Rule.

b. Pure Comparative Fault - The percentages of fault are determined and the ( can recover for the damages proportionately covered by the defendant.

c. Modified Comparative Fault, 50% Rule - The percentages of fault are determined and the ( can recover for the damages proportionately covered by the defendant.

d. Modified Comparative Fault, 49% Rule - ( may recover only as long as their fault is not as great as (’s fault.

e. The only difference between the two modified rules is if the jury finds ( and ( to be equally at fault.

3. Neither Contributory or Comparative Negligence can be used as a defense to negligence.

ii. Assumption of the Risk – Completely bars recovery by (.

1. Must be proven that (:
a. Had actual knowledge of the risk (subjective)

b. Appreciated the magnitude of the risk (subjective); and 

c. Voluntarily encountered the risk.

2. Analogous to consent for intentional torts.

3. In the majority of comp. Fault jurisdictions, this has been merged into comp fault. And is not a 100% bar from recovery.

4. A person can still assume a risk and act reasonably.  If you do so, ( will not be able to bar recovery (run in house to get kid).

iii. Statute of Limitations and Response

1. Statute of limitations limits the time during which the ( can file a claim. Procedural in nature

a. Time of Occurrence rule – the statute of limitations starts to accrue when the negligent act occurs.

b. Discovery Rule – statute begins to run when the ( discovers or should have discovered the injury.

2. Statute of repose limits the time during which a cause of action can arise.  Substantive in nature.

iv. Immunities – based on the status of the (, not the specific situation. Trend is towards absolving immunities.

1. Families – 
a. Spousal – Majority of jurisdiction have done away with this.

b. Parental – Minority of jurisdictions have done away with this.

2. Charities – Most jurisdictions have done away with this immunity but some retain limited immunity.

3. Employer – employees must use Worker’s Comp. Statutes to recover.

4. State and Local Govt – immune unless they allow themselves to be sued.

a. Federal Tort Claims Act – grants permission to sue govt. in certain circumstances.

i. Joint Tortfeasors – 

i. Joint Liability – liable with other tortfeasors
ii. Several Liability – each tortfeasor is individually liable for the full amount of their portion of harm.

iii. May arise when tortfeasors:

1. Act in concert

2. Fail to perform a common duty to (.

3. Cause an indivisible harm

iv. ( cannot recover over 100% of damages.

