 Introduction to Criminal Law –Crimes are social harms that are defined and made punishable by law.

I. Theories of Punishment - Utilitarianism v. Retributivism – util. can conceive of a way to convict an innocent man, but retrib. can never convict an innocent man
A. Utilitarianism – forward-looking - The general object of all laws is to augment the total happiness of the community by excluding, as much as possible, everything that subtracts from that happiness.  (i.e. everything that causes mischief/pain) -; no bright line rule against punishing the innocent as long as it benefits society; more concerned with deterrence than rehabilitation. The focus is on the benefit to society. If society doesn’t benefit by putting ( in jail, then he shouldn’t be punished. Punishment length should be matched with the benefit to society.

1. Crime and Punishment – to a utilitarian both are evils, b/c they both cause pain and are costly to society.  Therefore, punishment is impermissible unless it is likely to prevent a greater evil.

B. Forms of Utilitarianism – forward looking
1. General Deterrence:  D is punished in order to teach others – the general society – that “crime doesn’t pay”

2. Specific Deterrence:  D is punished in order to deter him from committing future crimes.

a. Incapacitation – can’t commit crimes for the duration of his sentence

b. Intimidation – Reminds him that punishment is unpleasant, so when complete he will obey the law (Community service)

3. Rehabilitation/Reform: Advocates of this form of utility believe that the best way to prevent future crime is by reforming the individual (So that it is unlikely that he will commit crimes in the future)

C. Retribution Theory – backward looking - Punishment of the wrongdoer is justified b/c it is a deserved response to the wrongdoing; punishing the innocent is always improper.  We punish criminals b/c they deserve it. Punishment is a reaction to a moral wrong, as opposed to an act that will benefit society; Never permissible to allow criminal confinement based on prediction of future acts   (culpable)
1. Types of Retributivist- 

a. Positive retrib. – Not only must an innocent person never be punished, but a criminal must be punished. Punishment should be based on the moral wrong and the social harm that was committed – they are deserving. An innocent is never deserving, & should never be punished
1. Assaultive- hatred/ anger are acceptable responses to a moral injustice.  Victims are entitled to their “just desserts”. Noxious Insects
2. Protective-benefit/ burden: When one person puts his own morality/livelihood above the rest of society, his actions must be punished.  Failure of restraint means that you have put yourself above the rest of society who does restrain.

3. Alternative- restore moral balance of society. The equilibrium must be restored.  People must be punished so that society knows that we must all restrain ourselves.  We can’t let people get away with it.  Even if victims don’t want the ( to be punished, IT MUST BE DONE.

b. Negative retrib.- it’s always morally wrong to punish the innocent, even if society would benefit from the action Focus is on protection of the innocent.

c. Harm Based: seeks to fit punishment in accordance with the gravity of the social harm inflicted on the community. Also takes into account culpability and morality, focus is on the harm.

d. Intent Based: the focus is on the intent and moral blameworthiness of the D.  If his actions were not intentional, or he acted in ignorance, punishment should be lowered accordingly.  Thus the focus is on the actor, not the act.

2. Potential Justifications - 

a. Benefits and Burdens:  The wrongdoer obtains the benefits of the law (other people have respected his rights), but does not accept its burdens.  Punishment of the wrongdoer brings him back to equilibrium:  he “pays his debt” to society. -

b. Punishment as defeat:  A criminal says “my rights are more imp than your rights” to the victim.  Punishment is a symbolic way of showing that people are of equal worth.

3. Comparison to Utilitarianism - 

a. Retributivist look back at the crime to justify punishment

b. Utilitarians look forward – prevent future crime for the net benefit, if punishment does not have a net benefit then it will go unpunished (First time offender) no matter how much they deserve punishment

4. Underlying premise:  Free will: Retribution is premised on the view that human beings, by nature, have free will.  A person does not deserve to be punished unless he freely chooses to act wrongfully.

II. Principle of Legality – No person may be prosecuted, convicted, or punished for any act that was not a crime when it occurred (i.e. when it was codified – a crime must be codified in a statute as such)– Any ambiguity as to a statute will be rendered in the D’s favor (cannot read in ‘legislative intent’). Generally, this is a retributivist ideology.  Prevents innocent people from ever going to jail

A. Rationale – at the time they could not know they were committing a crime

1. Statutes should be understandable and reasonable

2. Should not delegate basic decision making in an ad hoc manner -  In other words they should not be ambiguous.

3. Ambiguous statutes should be interpreted in favor of the accused.

4. Moral condemnation from community associated with the word “criminal”
Canna Baker Story (1948) – 
Holding:  AR was minority jurisdiction (allowed conviction based on common law; extremely rare); 
However, the Majority law is that common law crimes have been abolished and the only crimes that constitute crimes are those that are expressly provided for in a statute
B. Con Law - The principle of Legality is constitutionally mandated (Not by state)

1. Ex Post Facto clause -[art 1§9,10] it would violate the ex post facto clause to prosecute.  (or give the death penalty if at the time it was only life)  Legislatures are prohibited from creating laws to contradict this

2. Due process:  Courts are prohibited from retroactively enlarging the scope of a criminal law.

a. Ex – according to a statute an unborn fetus isn’t a human being, so it’s not murder to punch in the stomach (cts can’t broaden)

C. Fair Notice – A corollary of the legality principle is that a person may not be punished for an offense unless the statute is sufficiently clear that a person of ordinary intelligence can understand its meaning (But what is “ordinary”) – Obviously not strictly enforced

1. An unduly vague statute violates the due process clause of the constitution.

Wainright v Stone (1973)  “the abominable and detestable crime against nature, either w/mankind or beast”

Holding:  Statute is not unconstitutionally vague - Ct previously held that the sexual act fell w/in the meaning of the term crime against nature.

D. Nondiscriminatory Enforcement – Another corollary of the legality principle is that a criminal statute can’t be so broadly worded that it is subject to discriminatory enforcement by law enforcement officers. (Vagrancy laws violate this principle)

1. Makes it where a cop can arrest you for that charge at any time because it casts a net that is so large.

III. Proportionality of Punishment – a general principle of crim law is that punishment should be proportional to the offense committed.

A. Const Law – The 8th amendment – “Cruel and unusual punishment” clause prohibits grossly disproportionate punishment.  SCOTUS does not enforce this rule vigorously, except in Death Penalty cases. (Life in prison for selling 800 lbs of marijuana in OK)

1. Death Penalty cases - 

Coker v Georgia (1977, pg 65) – Plurality (Weaker than majority)

Facts:  Death penalty is grossly disproportionate to rape b/c it doesn’t involve the taking of a human life.

· This result is consistent w/ retributivist theory; however in prior cases the rapist in Coker had killed one 

and raped two young women.  Therefore based on the concepts of specific deterrence (Utilitarianism),

the death penalty might have been justified on the ground of the defendant’s personal dangerousness.

2. Disproportionality Test – 3 prong test to determine if imprisonment is excessive

a. Inherent gravity of the offense (Threshold issue) – Is it serious or non serious? (usually violent vs. nonviolent)

b. Intrajurisdictional test – ct considers penalties for other offenses in the same jurisdiction to see if it is excessive

c. Interjurisdictional test – sentences for the same crime in other jurisdictions

· The Harmelin Rule - SCOTUS will not declare a term unconstitutional unless its disporportionality is objectively proven

1) Threshold issue – first prong of the test is the threshold test – thus if it’s a grave crime no further analysis nec.

Harmelin v Michigan (1991) Split Opinion

Facts – A 1st time offender was sentenced to Life for possession of 670 g of coke. 

· most severe punishment for any crime in the state (Intra)

· No other state had assessed a like punishment for the same crime (Inter)

Holding - Ct concluded that possession of coke was serious and didn’t conduct a inter/intra test

2) Non serious offenses; non serious get the intra/inter (pass the threshold test)

B.   Utilitarian Meaning:  In a utilitarian system, punishment is proportional if it inflicts no more pain (to criminal and cost to society) than is necessary to fulfill its deterrent goal. – No more than necessary to prevent the crime

C.   Retributive Meaning:  Punishment should be proportional to the harm caused, taking into consideration the actor’s culpability (Blameworthiness) for the conduct. (ex a murderer more than a robber – and negligent murder less than intentional).  More concerned with proportionality than a utilitarian (Coker)

D.   Difference in outcome - 

1. Recidivist laws – a repeat offender is punished more than a robber (3rd time felon = 20 to life) (Ewing)
a. Utilitarianism – threat of life will deter him from committing the third felony

b. Retributivist – wrongdoer should be punished proportionally to the crime just committed.

IV. Burden of Proof – Beyond a reasonable (BRD) doubt for criminal trials (Burden is on the states prosecutor to meet this burden)

A. Burden of proof = fact finder must have an abiding conviction of truth of the charge (Victor v Nebraska)

1. This is the highest standard of proof demanded in law

2. Rationale for such a high standard – a society that values the good name and freedom of every individual should not condemn a man for commission of a crime when there is reasonable doubt about his guilt (In re Winship, pg 10)

B. Con Law - This is mandated by the due process clause of the constitution - (In re Winship, pg 10)

1. The Patterson Principle - Prosecutor must meet every primae facie element of the charge; not constitutionally required to disprove a defense. (Patterson v New York;  Owens v. State, pg 14)

2. Model Penal Code: requires that a prosecutor prove every element of an offense BRD, but defines element broadly to include the absence of any excuse or justification defense.

a. Therefore, the MPC places a greater burden of proof on the prosecutor than is constitutionally required.
C. Circumstantial Evidence - A conviction based upon circumstantial evidence alone may be sustained if the circumstances are inconsistent with any reasonable hypothesis of innocence.  Circumstantial evidence is enough (Owens v. State, pg 14)
D. On Appeal - Std of Appeal – whether a rational trier of fact (jury or judge) could reasonably have reached the result that it did 
1. The appellate ct considers the record & what material evidence that the trial ct must consider.  Any evidence that points towards guilt is enough to sustain the conviction.  It is not a question of whether the appellate court would have made the same decision.
E. Jury Nullification -The jury ignores the facts (evidence showing overwhelming guilt) AND the judge’s instruction of law to reach its own conclusion of acquittal
1. B/c of the double jeopardy clause, the jury has the raw power to acquit for any reason whatsoever (does not have to state reasons) (State v. Ragland, p 20)
F. Actus Reus –[Phys act + Social Harm]  Every crime has 2 components, “Commit an actus reus (vol act that causes a social harm) with a mens rea (a culpable intent)
G. Definition – the actus reus of an offense is the physical or external component of the crime, as distinguished from the mental, or internal 
1. Actus – vol. phys. movement

2. Reus – that resulted in a certain proscribed harm
H. Three Elements – The actus reus of a crime consists of 3 elements

1. A voluntary act; OR an omission to perform an act under which the D had a lawful duty to act.
2. Causation (see separate section VIII below)
3. Social Harm (AKA Crime) – Know that “social harm” means “crime” (b/c we codify a social harm as being a crime)
I. Voluntary Act – req. (1) willed behavior, muscular contraction or bodily movement by the actor (NOT just phys movement) AND (2) use of the actor’s mind , NOT just the brain
· not guilty of a crime unless his conduct includes a voluntary act – or it’s an accident

· ( It is important to remember that it is sufficient that a person’s conduct include a voluntary act.  It is not necessary that all aspects of his conduct be voluntary -  i.e. if you know you are epileptic and you drive anyway People v Decina
1. Involuntary Acts –(MPC 2.01(2))– D not guilty of an offense unless it includes a voluntary act OR the omission to perform an act that he is phys capable of performing.  [Reflex actions, seizures, convulsions, acts while unconscious or asleep = Are Involuntary; hypnotism = ‘iffy’]

2. Confusing Cases – The Line drawing is:  Was the act caused by the brain or the mind?

a. Memory Loss – not involuntary ((vol) just b/c D can’t remember – Still controlled by the mind [amnesia = no defense; “auto. pilot” = defense]
b. Coerced Acts – Still voluntary – EX: C points a gun at B to steal A’s car – Mind said I prefer to steal than to die.

i. He will be acquitted on the grounds of duress, but the voluntary requirement is met.

c. Crimes of possession – The voluntary act is having those items (lock pick sets, drugs, kiddie porn) [Must prove you were consciously aware of possession only, not necessarily that the object in possession of was illegal]

d. Self Induced state – Though you may involuntarily act when drunk – the voluntary act was getting drunk (especially if you knew you were prone to such behavior before inducing yourself to that state) – Thus, the previous voluntary act deprives the involuntary defense

3. Rationale of Voluntary act requirement - 

a. Deterrence Rationale (Utilitarian)– A person who acts involuntary cannot be deterred, (it is pointless to punish him Du cases (pg 51/54)
1) Competing argument – can be deterred from putting themselves in those situations Decina supra.

b. Retributive Rationale – A person does not deserve to be punished unless he chooses to put his bad thoughts into action. (thoughts = mens rea)
4. Con Law – SCOTUS has never held that punishment of an involuntary actor is unconstitutional – It has invalidated statutes that prohibit a status or condition rather than conduct. (this is a more compelling reason for the voluntary act requirement)
a. Punishment of drug addiction – Crimes that punish status (as opposed to acts or omissions) are considered unconstitutional, in violation of DP and the prohibition against cruel and unusual punishment (8th).
1) Same as the common cold, Gambling addict? – But being a drug addict is a social harm, you’re seeking illegal activity.  What about being addicted to molesting kids? – Main argument is that drugs are nonviolent crimes

i. Utilitarian – does no net good to punish, 

ii. Retributivist – It is illegal to take drugs, so you should be in jail for taking (In turn this can help b/c it will help you associate the unpleasantness of drugs) (but maybe they like being a drug addict)

Powel v Texas – Drunk in public – alcoholic

Tried to claim Robinson v California (No conviction of an addict) yet he wasn’t convicted for being an addict - he was convicted for drinking in a public place.

KEY: First drink of the day was voluntary
b. Vagrancy Statutes – SCOTUS has invalidated laws that make it an offense to be vagrant (habitual Loafer – Nondiscr enf.)

J. Omissions – GEN RULE: The American Legal System does not generally impose criminal liability for a failure or omission to act, even if the failure permitted harm to another (Failure to Aid)

1. Rationale – It’s too hard to prove the omitter’s state of mind (meet mens rea?) (causes further harm?) (what about 50 omitters?) (Individual liberty?)

2. 7 Exceptions to the general omissions rule – Under some circumstances, however, there may be a legal duty to act to avoid or prevent an undesirable result.  The accused may be found guilty when (1) he has a legal duty to act, OR (2) was aware of the facts or consequences which obliged him to act, AND (3) was phys. capable to act.  A legal duty can be based upon:
a. Statutory Duty – Some statutes expressly require a person to perform specific acts  (ie IRS T/R; if in an auto accident, must render aid to victim)
b. Duty by relationship/status – A person has a common law duty to protect another with whom he has a special status relationship (parent to child; generally NOT for child to parent)
c. Duty by contract to care for another – obviously (lifeguard, babysitter)
d. Duty by voluntary assumption – (1) Once you start, you can’t leave them in a worse position; (2) can’t interfere w/ other rescuers
e. Duty by risk creation – If U create the risk of harm, U must act to prevent it (knock them out, falls into a pool); can’t interfere w/ other rescuers
f. Duty to Control the Conduct of Another – Bus. Exec. may have a duty to prevent co. chauffeur from speeding
g. Duty of a Landowner – A theatre owner has a duty to provide reasonable emergency exits for his patrons
3. EXAM: “Because the relationship between D and V does not fall w/in these categories, D had no duty to act & therefore is NOT guilty of _____.”

3.    Utilitarian/Retributivist Perspective – 

1. Utilitarian: Will focus on the benefit to society for punishing someone put in an impossible situation. Essentially, there will be no punishment for someone when the punishment will not serve society at all.  

a. The only hypo that even gets into a Utilitarian world is when you push the button to kill one instead of two.  If you can benefit society by saving two lives instead of one, you actions would be approved of.

2. Retributivist:  Focus is on the actor and his intent.  You may get in a little more trouble for actually pushing the button rather than letting fate decide the victim.  If Dudley draws straw and fate decides the victim, that’s ok.  When you act and actually cause the social harm there may be an issue.

K. Attendant Circumstances: (part of the actus reus). A material element of a crime.

1. a condition that must be present, in conjunction with the prohibited conduct or result, in order to constitute the crime.

2. Example: driving while intoxicated. [Driving = conduct; Intoxicated = attendant circumstance]
L. Social harm – Not guilty of a crime unless his voluntary act causes a social harm (drug addict?)

1. Definition – destruction of, injury to, or endangerment of, some socially valuable interest.

2. Categories of social harm – pg 140-41 (good example) how the MPC divides “material” elements
a. “Result” elements (or crimes):  Some crimes prohibit specified “results” (consequence or outcome caused by the Δ’s conduct), such as death of another person or arson of a bldg
1) Social harm of murder is the death of a being (Result)

b. “Conduct” elements (or crimes) (MPC 1.13(5)):  Some crimes prohibit specific “conduct” (phys. behavior or omission of the Δ), whether or not tangible harm results thereby; (ie Rape)
1) such as driving a car while intoxicated, (They have a high chance of happening and society wishes to deter people from this activity)
c. “Attendant Circumstance” elements:  Usually a “result” or “conduct” is not an offense unless certain “AC” exist.  An AC is a fact that must be in existence at the time of the actor’s conduct, or at the time of a particular result, w/o which the “conduct”/”result” is not a crime.

1) Sex doesn’t = rape unless it was with a woman, not his wife and she did not consent.

2) Driving isn’t a DWI unless you’re intoxicated (auto is an AC – doesn’t apply to tractor) Driving is the Conduct

3) KEY: Only look to the actus reus for the AC, result, conduct etc…don’t look to the mens rea.

4) Conduct crime = deterring criminal conduct – Don’t have to actually steal (Like murder (A result crime))
Example – Will be on MC – Breaking [Conduct] and Entering [Conduct] of the dwelling house [AC] of another [AC] at nighttime [AC] with the intent to commit a felony therein [Mens Rea]

V. Mens Rea – Moral Culpability - This is the second component (along with actus reus) that is  necessary for a crime; “Commit an actus reus with a mens rea”
A. Definition – Mens Rea symbolizes the requirement that there be a “culpable state of mind” – “A Guilty/Evil Mind”

B. Analyisis – (1) Most crimes require a true mens rea (a state of mind that is truly guilty- INTENT).  (2) But other crimes are defined to only require merely negligence or recklessness (which is not a state of mind at all.  i.e. for the crime manslaughter, the mens rea is recklessness).  (3) There are also a few crimes that need no mens rea at all, these are the strict liability crimes.

C. Meaning of Means Rea – Mens rea has a general and specific meaning

1. Broad (general) meaning -  A person has acted w/ mens rea if she committed the actus reus of an offense with a vicious will, evil/guilty mind, morally blameworthy, or culpable state of mind – Broad approach is the Common Law Approach.

2. Narrow (specific) Meaning – Narrow meaning is the elemental approach - MPC - Mens rea exists if a person commits the actus reus of an offense w/ a particular mental state (Specific intent) set out in the definition of that offense/crime (Knowingly, recklessly etc.)
D. Rationale for the Mens Rea Requirement – 

1. Utilitarian argument – A person who commits the actus reus of an offense without the mens rea (Guilty mind) and is not dangerous, (could not have been deterred and is not in need of reform

a. Contrary Argument–Some people may be accident prone, but even though they can’t help themselves they rep. a danger to the com.  Deterrence value:  Makes people act with the greatest care possible; deters those from lying to avoid punishment

2. Retributive Argument – A person who commits the actus reus of an offense in a morally innocent manner (i.e. accidentally) does not need to be punished, as they did not choose to act unlawfully

E. Common Law Approach:  General v Specific Intent (CL “Intentionally” = ‘Purposefully’ or ‘Knowingly’;  MPC splits up intentionally; see “F” below)

1. General Intent - D desired to commit the act which served as the actus reus

a. Example – Battery:  The actus reus is the physical touching of another, no specific intent needed to cause injury, just general intent to do the act of touching (No excuse if you just want to scare)

2. Specific Intent – (Aka Special Intent) – In addition to the desire bring out the actus reus, he must desire to do something further
a. (1) Some act that is not part of the AR, (2) a special motive for committing the AR, (3) awareness of a particular AC

b. Example for (1):  Burglary – D must be shown to not only break & enter into a dwelling house, but also intended to commit a felony inside (the latter intent is the specific intent)

c. Example for (2):  Larceny – actus reus = taking and carrying away of another’s prop.  Mens rea = with the intent to permanently deprive the owner (Not intent to use shortly for an emergency).

d. Example for (3):  Knowledge of receiving stolen prop. w/ knowledge what it was stolen – actor must be aware of the AC that the prop was stolen.

3. Significance – The general/specific intent distinctions are relevant in 2 situations (Intoxication and Mistake)

a. Intoxication – Rarely negates a crime of general intent, but many times negate the specific intent for a particular crime

1) Example:  D breaks and enters but is too drunk to commit a felony inside (maybe just to sleep = no burglary)

b. Mistake – also is likely to negate specific intent

1) Example – D breaks into P’s house but thinks that it is his (Not burglary)

Siegels – A general intent crime requires proof only that the accused intended to commit the act which served as the actus reus, not that he intended the injury to result = culpability (Very strict)
4. Abandonment of the distinction – The MPC has abandoned the gen/spe distinction, and instead set forth the precise mental state required for each element of the crime (See below)

5. Natural and Probable Consequences Doctrine – Reasonable inferences for proof of Mens Rea – B/c you can’t know precisely what the D was thinking – The Jury sees evidence that allows them to infer the Natural and Probable consequences of D’s act.  The Jury cannot presume – They can only infer. – [Conley, pg 146]

a. Thus the doctrine says that a jury can infer that a D intended for the natural and probable consequences of his actions to result.

b. EX – If someone hits another with a bottle – they may not intend to cause the victim to lose the use of his left arm, but he does intend to actually hurt the victim, and thus he has the Mens Rea required for all results that are natural and probable consequences of his actions.

F. MPC Approach – [2.02] “Intentionally” has two prongs – Either Purposely (More culpable) or Knowingly (Less culpable) – MPC takes an elemental approach

· [2.02(3)] – if there is no Mens Rea in the statute (it’s Silent), then the D satisfies the Mens rea if he acts “Purposely”, “Knowingly”, or “Recklessly”
· [2.02(4)] - Elemental approach:  When a statute states the culpability, then that culpability applies to ALL material elements of a crime (ie – 1.13(9), (10) conduct, result and attendant circumstances)
· MPC makes no distinction between specific and general intent because of the elemental approach. ALL crimes are specific intent - 

· Purposely, Knowingly and Recklessly are all subjective standards, Negligence is the only objective standard, that asks what the reasonable man would have thought. In negligence, the ( should have been aware based on whether the reasonable man would have been aware.

1. Purposely – 2.02(a) – “WANT”; it’s his “conscious object” to engage in the particular conduct in question, or to cause the result (not same as ‘knowingly’)

a. This is Subjective (Look into D’s Mind)

b. For attendant circumstances, the ( must be aware of the existence of the circumstances, or a belief or hope that they exist.

c. Conditional Intent – 2.02(6) – MPC holds the existence of a condition doesn’t prevent the intent from still existing.  “Unless the condition negatives the harm or evil sought to be prevented by the law defining the offense” (Get an ex) - You have the mens rea of the threat

1) Example - A breaks into B’s house but only intends to steal something if B isn’t home (Intent is still present b/c the evil sought to be prevented by laws against burglary (B & E) is present despite the condition)

2) Example – Pointing a gun to steal a car only if they don’t get out (still Hijacking) – 

3) Example of No Intent – I’m going to take this car b/c it is mine, if it is yours I will return it.  His mens rea is not to deprive another of his property, it is to reclaim what he thinks is his – Thus He doesn’t have the required mens rea for car jacking.

d.  Motive – usually is irrelevant in determining if he acted purposefully or intentionally (kills his wife when she is in extreme pain) (though this is good and he will probably be acquitted, he still satisfies intent).

1)  Remember – Motives are still relevant to defenses (which will get you acquitted) but it is not relevant to intent
2. Knowingly – 2.02(b) – “AWARE”; he is merely aware that the “conduct” or “result” is virtually certain to follow (or aware of a high probability of the existence of risk – “willful blindness” - UNLESS he actually believes that it does not exist) – 
a. Again Subjective (Look into D’s Mind)
b. Example - D consciously desires to kill A, and does so by putting a bomb on board a plane (B is on board the same plane).  Although D knew that B’s death was certain, a modern court would probably not hold that D purposely killed B. (he’ll still be convicted of murder for acting w/ a depraved heart.)
c. Distinction b/t “Knowingly” and “Purposefully” – Biggest relates to D’s awareness of the consequences of his act 

1)  Intent to do act and practically certain that the conduct would cause that result.

d. Presumption – (Aka statute or judge made presumption may be used to prove that D acted “knowingly”)
1) Example – Statutes say that D’s unexplained possession of property which is stolen gives rise to the presumption that D knew the property was stolen

2) Knowledge of Attendant Circumstances – where a statute requires that D act “knowingly”, and the statute also specifies attendant circumstances (which the def’n of the crime makes important), usually the req’t of knowledge is held applicable to ALL these attendant circumstances. [Stolen vase example on page C-5]

3. Recklessly– § 2.02(c) – (1)consciously disregards (2) a substantial & unjustifiable risk (3) of causing a specific social harm – (unjustifiable = emergency)
a. Components of CL or MPC recklessness:

1) Unjustifiable Risk:  A risk that a reasonable person would not have taken

2) Substantial Risk:  risk was grossly in violation of due care

3) Consciously Disregards: Δ was consciously aware of that risk
b. Holmes View – (Much more broad) – reckless if you should be aware that he is taking a substantial risk (Utilitarian)

1) This is simply a heightened version of criminal negligence

a) Civil Negligence = unjustifiable risk taking (enough to pay money but not to deprive freedom.) 

b) Criminal Negligence = substantial and unjustifiable risk taking.

c) Recklessness = very substantial and unjustifiable risk taking.

c. MPC View - §2.02(2)(c) – Reckless if you (1) consciously disregard a (2) substantial risk (3) that causes a social harm– (Retributivism)

1)  The idea that D behaved in a way that represents a gross deviation from the conduct of a law-abiding person.

d. Risk – MPC holds that D is reckless only if he is aware of the high risk of harm stemming from his conduct.  This is a Subjective standard for recklessness. (this is strong retributivism – punish him only if he deserves it)

1)   Objective standard – (Minority of courts and statutes) D can be reckless if he behaves extremely unreasonably even though he was unaware of the risk  - apply the objective person std – he should’ve known (This is a strong utilitarian deter.)

e. Malice – A person acts w/ malice if they intentionally or recklessly cause the social harm of an offense (Malice is not found in the MPC – MPC only has the ‘BIG 4’)

1) Example: D throws a stone at V, misses and breaks a window.  He’s charged with malicious damage to property.  To prove D’s Guilt, the prosecutor must show that D either intended to damage the property (The actus reus of the offense charged) or that he recklessly damaged it.

4. Negligently– § 2.02 (d) - criminal negligence (ie: vehicular homicide); No awareness is necessary; This is the only objective test 
a. Most modern statutes, and the MPC, allow a finding of criminal negligence even if ( was not aware of the risk imposed by his conduct.
1) In other words, Negligence = Reckless, EXCEPT that no awareness is necessary (you just should have been aware)
b. Usually, criminal negligence is "gross" negl.; that is, the deviation from ordinary care must be > that which would be req’d for civil negl.

c. Retributivism – This clearly goes against retributivism 

d. Utilitarian – This is clearly used to deter.

e. Criticisms – Many scholars believe that the criminal law should not be used to punish people for negligence.  One who acts negligently doesn’t choose to cause harm (It’s one thing to require a person to pay civil damages and another to take their freedom, merely b/c they failed to live up to an objective standard).

G. Transferred Intent Doctrine – 2.03(2)(a) (not the same as torts) - A person acts “intentionally” if the result of his conduct differs from that which he desired only in respect to the identity of the victim. Example - D shoots (& tries to kill) A, but misses & kills B.  The intent is transferred

1. Used only in Jurisdictions with a narrow elemental approach.  Applies when the mens rea req’t is “intent” or “knowledge.”
2. If the “Social Harm” is different from that which was intended or contemplated, the mens rea doesn’t transfer
a. Ex:  If A throws rock at B, but ends up breaking B’s window, the intent is not transferred
b. Ex:  If you intend to kill A, but you end up killing A and B – MPC only uses intent for one – yet other states aren’t so lenient, especially if he acted with extreme recklessness (Deter)

3. But if you intend to kill A and accidentally kill B, your intent will always transfer

4. If you intend to assault A and kill B – You will not have the mens rea for murder (Manslaughter)

5. When the Mens Rea req’t is “Recklessly” or “Negligently”, then it may transfer even if the social harm (Crime) is not the same that was in contemplation of the D.  With ““Purposely” or “Knowingly”, you have to mean/intend or know what you’re doing.  When you’re “reckless” or “negligent”, you will be responsible for ALL the stupid shit that happens, regardless of your “state of mind”.
H. Statutory Construction of Mens Rea Terms –

1. Issue – does a mens rea term apply to all or only some of the actus reus elements in the definition of a crime?

a. Example – Add in Rape – 

2. Common Law Interpretive Rules of Thumb – 

a. Legislative Intent – What was the intention of the drafters of law? (Often this evidence is nonexistent or ambiguous)

1) Example – Severe penalty serves that legislation did not intend for the law to be a SL offense (Mens rea is required)

b. Placement of the mens rea term in the definition:  Look at the placement to determine legislatives intent

1)  Example – “whoever in any matter w/in the jurisdiction of a fed agency, knowingly makes a false statement...”  Knowingly follows, rather than precedes “w/in the jd of a fed agency” so knowingly doesn’t apply to w/in a fed agency.

c. Punctuation – a phrase set off by comas is independent of the language that precedes or follows it. (US v Morris, pg 163)

d. Attendant Circumstances – Courts assume, absent evidence to the contrary, mens rea terms in the definitions of offenses don’t apply to AC of the crime. Intent never applies to intending to commit the AC.  

e. MPC – The code provides a clear answer to interpretive issues.  Unless a contrary legislative intent “plainly appears,” a mens rea element applies to every material element of the offense (MPC §2.02(4)).

1)   This is a much more narrow (as opposed to the intent requirement only applying tone part)

2)   The Code provides that there can be a different mens rea term (Recklessly, purposely, knowingly, negligently) for each material element (Ex – “Knowingly” have sexual intercourse with a “reckless” regard to consent)

I. Strict Liability – Liability for all injuries proximately caused by a party’s conducting of certain inherently dangerous activities w/o regard to negligence or fault.  GENERALLY DISFAVORED in criminal law

1) -  Example:   Public welfare violations (parking w/o paying the meter, or speeding – usually fine only and no imprisonment)

2. Nature of a Strict Liability Offense – If the commission of the actus reus of the offense, w/out proof of a mens rea, is sufficient to convict the actor.  Example – Speeding – no mens rea required

3. Public Welfare Offenses aka “Light” Offenses – Def’d as conduct not morally wrongful, but exceptionally dangerous; characteristics of most PWO 
a. Nature of the conduct – It involves malum prohibitum conduct (conduct that is wrongful only b/c it is prohibited – ie motor vehicle laws, pure food & drug laws) as distinguished from malum in se conduct (Inherently evil/wrongful conduct – ie Murder)

b. Punishment & Stigmatization – The penalty for violation of a PWO is usually minor (monetary fine or short jail), & stigma is very low
c. Degree of social danger – A single violation of a public welfare offense usually threatens the safety of many persons. [Staples, pg 170]

4. Non Public Welfare offenses – some are considered SL also

a. Example – Statutory Rape – May be convicted even if he lacks a culpable state of mind (guilty even if he had every reason to believe she was of age) – [Garnett, pg 178]
b. Example – Bigamy, selling/serving alcohol to minors, etc 
5. Constitutionality – not per se unconstitutional under the Due Process Clause, but there is a presumption against strict liability (A court will not assume that the legislature meant to abandon the mens rea requirement, even if the statute is silent regarding this element.)
a. MPC – The code abolishes strict crim liab. except “violations” for which imprisonment is never permitted. (MPC §2.05)

1)   Statutes that are silent regarding mens rea:  The prosecutor must nonetheless prove that the defendant acted purposely, knowingly or recklessly in regard to the actus reus of the offense (MPC §2.02(3))

6. Interpretation: The mere fact that the statute does not specify a mental state does not mean that the crime is a strict liability one - judges must determine whether a particular mental state was intended by the legislature. In general, the older the statute (especially if it is a codification of a common-law crime), the less likely it is to be a strict-liability offense. Most strict liability offenses are modern, and are of relatively low heinousness- ie PWO crimes
VI. Mistake – This is a defense used to try to negate the mens rea requirement
A. Mistake of Fact – Not guilty of a crime if mistake of fact negates the mens rea of the offense charged

· Overview:  Common law version of the defense is confusing; MPC is very straightforward

· Remember that Mistake is a defense that tries to negate mens rea.  Remember that Mens rea has dual meanings:  A MoF could potentially negate an actor’s mens rea in either or both senses of the term.  The Broad meaning of mens rea is relevant in dealing w/ “General” intent offenses, and the Narrow intent applies when analyzing “Specific” intent offenses.

1. Common Law – (Specific intent could be unreas OR reas) (General intent MUST be reasonable to excuse)
a. Specific Intent – Not Guilty of a Specific intent crime if his MoF negates the Specific intent element of the offense 

1) MPC makes no distinction between specific and general intent b/c of the elemental approach. ALL crimes are specific intent***

People v Navarro, pg 187 – Picked up (what he thought to be abandoned) wood from a const site.

Her Mistake of Fact negates the Specific Intent of larceny (intent to steal) – whether or not it was reasonable or unreasonable, she is still not guilty because she had no intent to steal (at most reckless or negligent)

2) Example 2 – D obtains cocaine thinking it was heroine and is charged with “receiving property knowing that it is contraband.”  He is guilty whether Reasonable/Unreasonable, b/c his mistake was merely to the nature of the contraband - he knew he was receiving contraband (the Specific Intent of the crime). Thus, his MoF doesn’t negate. Good
b. General Intent – Not guilty of a general intent offense if, as a result of the mistake in fact, he committed  the actus reus of the offense with a morally blameless state of mind (acted w/o mens rea in the “broad” sense of the term)

1) This rule is different b/c it is consistent with early CL, where general intent offenses contained no mens rea terms (none of the “Big 4” were present then) – Prosecutor just had to prove that the D committed the actus reus w/ a morally culpable mind
2) The mistake has to be Reasonable however ( Reasonable = no culpability (No mens rea) vs. Unreasonable = culpability (Mens rea)
i. This is not the same as the rule relating to Specific intent offenses = reasonably OR unreasonably (So the characterization of the offense can determine whether the mistaken actor will be acquitted or convicted!). 

1. Example 1 – D1 tries to have sex w/T1, unreasonably thinking that T1 is consenting – He’s charged with assault with intent to commit rape (a specific intent offense) – He’s not guilty b/c he did not have the intent to commit rape

2. Example 2 – D2 tries to have sex w/T2, unreasonably thinking that T2 is consenting – He’s charged with rape (a general intent offense) – Since he acted unreasonably, he’s GUILTY!!!

3) Moral Wrong Doctrine (pg 190) – Sometimes a D will still be convicted even if he had a reasonable mistake of fact, if his conduct violates the controversial “moral wrong” doctrine 

i. Rule – There should be no exculpation for a mistake where, if the facts had been as the actor believed them to be, his conduct would still be immoral

1. Example – Same rape example (D2)– If his mistake was reasonable, he would be acquitted according to ordinary MoF.  BUT may still be guilty via the moral wrong doctrine.

ii. How to Apply the Doctrine – Involves a 2 step process

1. Facts:  Look at the facts from the mistaken actor’s perspective (assume the facts as the D believed them) - D2 Rape example - Assume that T2 had consented to intercourse

2. Moral Judgment:  Was his judgment morally wrong (assuming the facts to be the way he describes) – Would society adjudge his conduct?

a. Is consensual sex w/a female not your wife morally wrong? 
iii. Rationale of the Doctrine – By committing a morally wrong act, an actor assumes the risk that the facts are not as he believed them to be (that his actions were not only morally but legally wrong too) AOR for no mistake

iv. Argument Against - Who decides what Immoral should consist of (the judge, the jury), each of whom were raised with different upbringings which cultivated different morals (What is a societal morality anyway)? What about principle of Legality?
4) Legal Wrong Doctrine – Also will still convict w/ a reasonable mistake of fact if his conduct violates the somewhat less controversial moral wrong doctrine.  This rule substitutes “immoral” for “legal”.  Thus a person is guilty of crime X, despite a reasonable mistake of fact, if he would be guilty of a different albeit lesser crime Y.

i. Rape example D2 – if consensual sex w/ a woman other than your wife was a crime, D2 would be guilty of that crime i/s/o rape.

c. Strict Liability Offenses – A mistake of fact (whether reasonable or unreasonable) is never a defense to a SL offense.

1) Rationale – It’s Logical – Since a SL offense is one whose definition requires no proof of mens rea, therefore there is no mens rea to negate – The mistake of fact is legally irrelevant.

Garnett v State – 20 yr old retard – statutory rape of 13 yr old.

Rule – A good faith mistake is not a defense to a SL felony – Even if the mistake did excuse the mens rea, it would be backed by the Moral Wrong Doctrine

2) Arguments against – Utilitarian – Doesn’t truly “deter”, but it does “incapacitate”
i. Retributivist–Always requires a mens rea.–doesn’t need to be punished b/c he did not choose to act unlawfully

2. MPC– [2.04] – There is no distinction b/t Specific/General intent b/c of the Elemental approach – All crimes are Specific in MPC - 

a. Definition - A MoF is a defense to a crime if the mistake negates a mental state element req in the defense of the offense

b. All you have to do is find out what big 4 element he had (if it says “knowingly”, and he was only “reckless” – then he’s acquitted – A lot easier than the Common Law approach)
c. Exception – (variation of the legal wrong doctrine) – The defense of MoF is inapplicable if the D would be guilty of a lesser offense had the facts been as he believed them to be.  Under these circumstances the D would be punished by the lesser offense. -  Example – D has sex w/ an 11 yr old girl believing she’s 14 – so he’s guilty of 2nd degree statutory rape-not 1st

B. Mistake of Law – MoF (Ignorance of the law) does not relieve an actor of liability, regardless if ignorance was reas. or unreas. (This is hardcore Util deterrence) 

· For – Though no true guilty intent, they still had intent to commit the act in which the law is seeking to protect society from. (Utilitarianism)

a. Certainty of the Law – The law is definite therefore any MoL is inherently unreasonable
1) Response – That may have been true at early CL when there was only malum in se offenses, now there are many exceedingly complex malum prohibitum offenses – and its not unreasonable to be unaware – people usually learn the law they know through word of mouth
b. Concern about fraud–everyone would just lie -what about insanity and mens rea? – we allow those to be raised subject to fraud

c. UTIL - Promotes education of the law – we want to give the incentive to learn the law – to deter ignorance

1) “Mistake of law fosters lawlessness by encouraging ignorance of the law”– Policy favors knowledge.

2) Response – Retributivist - does not need to be punished, as they did not choose to act unlawfully

i. Answer:  This rule will no doubt result in the occasional unfair outcome, yet the larger societal interest in promoting knowledge of the law is more important

1. Exceptions to the General Rule – Only 2 common law exceptions and 1 constitutional exception.

a. Mistakes of law that negate the Mens Rea –2.04(1)(a) -  A D is not guilty of an offense if his mistake of law, whether reasonable or unreasonable, negates a material element of the crime charged. (Example)

1) Examples on page 9-3 – Mistake on income term a ‘different law mistake’ (divorce) – Usually mistake of other law 
b. Authorized Reliance Doctrine MPC 2.04(3) – Not guilty if he reasonably relied on an official statement of the law, later determined to be erroneous, obtained from a person or public body with responsibility for the interpretation, administration, or enforcement of the law defining the offense.

1) Example 1 – relies on an old SCOTUS decision that had since been overturned (Legality would also acquit him)

2) Example 2 – Attorney General sends a letter saying its OK

3) Example 3 – Local prosecutor says its OK to erect a sign (still need proof) – Prosecutor doesn’t count in MPC
c. Due Process Clause (constitutional Exception) – [DIDN’T COVER] In rare circumstances it offends due process to punish a person for a crime of which he was unaware at the time of his conduct. (Lambert)

1) Scope – (Uncertain) – Yet probably not violated unless:

i. Omission:  The unknown offense prohibits an omission rather than an act

ii. Status:  The duty to act is based on the status condition rather than the activity

iii. Nature of the Offense:  The offense is malum prohibitum in nature

VII. Causation- part of the actus reus – The link b/t Δ’s conduct (voluntary act/omission) must have caused the social harm (They don’t exist independently – their must be a link); often the core focus of homicide (result oriented) cases;  2 parts: Actual Cause, and Prox. Cause
A. Actual Cause (Causation in Fact) –2.03(1)(a) The result (social harm) would not have happened when it did “but for” the conduct of D .[Valasquez v State209]
1. Steps for defining Actual cause - 

a. Identify the relevant conduct – Determine the relevant voluntary acts by D

b. KEY: Frame the Question properly! – “but for” D’s conduct (Voluntary act) would the “social harm” (crime) occurred when it did?” 
1) Answer: If “No” = actual cause;  If “Yes” = not guilty  (Look for Acceleration of death!)
2) Example:  D fires a gun at V intending to kill him.  Seconds before the bullet reaches lightning strikes and kills. No actual cause – Cannot be convicted of murder but will be convicted of attempted murder.

2. Multiple Causes – there could be multiple Causes of a result (Social  harm)

a. Example: D1 shoots V in the stomach. – Based on the shot alone V would die in 2 hours.  D2 (not acting in concert) shoots V.  This wound alone would kill him in 5 hrs.V dies as a result of both in 1 minute.

1) Ask – “but for” the shooting would V die when he did – No to both (2 or 5 hours later and they accelerated his death)

3. Concurrent Sufficient Causes – In rare circumstances the “but for” test will fail to reach the morally sensible result – When 2 acts, either one of which is sufficient to cause the resulting harm when it did, occur concurrently

a. Ex: D1 and D2 (Not acting in concert shoot V in the head and heart – V dies instantly and would have from either or. Thus both fail “but for”

1) Substantial Factor Test – Was D’s conduct a substantial factor in the resulting harm? (Both b/c each inflicted a mortal wound)

B. Proximate Cause (Legal Cause) – [Can be a Direct cause and not the Proximate cause = not guilty] – shorthand way of saying that it is morally just to hold D causally responsible.  This is a policy question: Is the connection between the act and the harm so stretched that it is unfair to hold ( liable for that harm? 

1. Essentially one is the prox cause of death if his actions do not directly cause death but rather begin a foreseeable chain of events leading to another's death
2. There is no precise or mechanical definition of proximate cause - each case gets decided on its own facts.

3. MPC § 2.03(2)(b) & (3)(b):  in most cases ('s act will be the proximate cause of the harmful result if the result is "not too remote or accidental in its occurrence to have a [just] bearing on the actor's liability or on the gravity of his offense.”

4. Look for two main types of proximate cause problems: (1) situations where the type of harm intended occurred, and occurred in roughly the manner intended, but the victim was not the intended one; and (2) cases where the general type of harm intended did occur, and occurred to the intended victim, but occurred in an unintended manner. [Kibee v Henderson p 215]

C. Direct Causes – If no other causes come into play after D’s voluntary act.  A voluntary act that is the direct cause of a social harm is also a proximate cause of it

1. Example:  D shoots V who dies instantly. No other actual (but for) causal force occurred after D’s relevant voluntary act, D is the Direct C (& Prox. C)
D. Intervening Causes – An actual cause of social harm that arises after D’s causal contribution to the result. – 

1. Example: Malpractice after you shoot D in the heart (he could have been saved but for the malpractice)

2. Relevance - if he can prove one of the intervening causes supersedes his act, then ( is released from liability.

3. Nature of Intervening Causes – important, though not dispositive, to determine whether the intervening cause was dependent or ind. of the D’s act.

a. Dependent v Independent –  [AKA Responsive or Coincidental]

1) Responsive/Dependent – intervening cause occurs is response to the D’s earlier action. – A dependent intervening cause will be viewed as superseding (ie as preventing the D’s action from being the prox. cause) only if the dependent intervening cause was abnormal
Example – D shoots V, X performs malpractice – X’s conduct is a dependent intervening cause. – won’t be superseding
i. Hospitals can commit garden variety negligence with some frequency and as long as it’s not abnormal it will not supersede.

ii. Example– If malpractice on heroin = freakish and thus the prox cause of death, but regular malpractice is foreseeable.
iii. ( Thus, the only time the “Responsive” intervening cause can be superseding (& thus excuse the Δ) is if the response was totally abnormally/bizarre intervening cause (much more than just unforeseeable)
2) Coincidental/Independent – intervening cause would come into play regardless of D’s conduct. (i.e. - regardless of the shooting) D is not responsible for an independent intervening cause, unless its occurrence was foreseeable to a reasonable person in the D’s situation.
i. Example – D shots V, X (an insane patient) kills everyone in sight – X’s conduct is an indep interv cause [wrong place/time]

4. Other Important factors - 

a. Intended Conseq. Doctrine – A Δ is the prox cause of the result, even if there is an intervening cause, if the result was intended by the D

1) Example – Poisoning 9 month and neg. of sitter in leaving it on the table and the other kid in feeding it yet still intended – in the very manner in which she wanted it – by poisoning – just b/c it was an unforeseeable manner, does not relive her of resp for the death [Regina v. Michael]
b. Apparent Safety Doctrine – At a certain pt, the Δ’s involvement in the events ends, and any further ensuing consequences are not caused by Δ’s actions 
1) ie husband beats wife, she walks to parents house in freezing cold, but she doesn’t want to disturb them in the middle of the night, so she sleeps outside; she dies of frostbite; hubby not prox. cause of her death
c. Free, deliberate, informed human interv.–D is not the prox cause of a result if a free, deliberate, and informed act of another person intervenes

1) Examples hits V and leaves her uncons. in the road.  X sees her and robs her. D is the prox cause of the battery but not the ensuing robbery – even though he was the actual cause
i. Rationale – Retributive theory – free will is a critical factor in determination of moral resp. for a social harm.  This gives the incentive to rob b/c you wont be the cause – the latter party must accept full responsibility (Though torts can sue)

Dressler’s recommended exam approach for the 5 elements:

1. Voluntary Act or Omission - Analyze Voluntary Act or Omission; rarely a serious issue. then,  
2. Social Harm of the Crime – look at each A.R. element in the def’n of the crime and discuss whether or not each of those elements existed
a. If you’ve done that you’ve proven the a.r. of the crime
3. Mens Rea (w/ strict liab exceptions)

4. Actual Cause – esp. when dealing w/ RESULT oriented crimes (ie murder or manslaughter)
5. Proximate Cause - esp. when dealing w/ RESULT oriented crimes (ie murder or manslaughter)
-
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E. Homicide – CL principles and definitions– “the (lawful/unlawful) killing of a human being by another human being”
1. Definition of human being – A fetus is not a human being until its born alive; at CL a person is dead (and therefore ceases to be a human being) when there is “brain death” [used to be stoppage of the heart, but it is now possible to artificially maintain the heart]
2. Year and a day rule: At CL a homicide prosecution may only be brought if the victim dies w/in 1yr and a day of the injury inflicted by the accused.

a. Rationale – Any longer and its speculative on being the result of natural, not criminal, causes. – Many states have abolished this rule b/c technology can keep a person on life support forever, thus frustrating criminal prosecutions.

F. Criminal Homicide –CL principles and definitions - A homicide committed w/o justification or excuse. – Actus Reus is generally not an issue
1. Murder – CL murder – the unlawful (w/o justification or excuse) killing of another human being w/ malice aforethought (purpose, knowledge, or extreme recklessness)
a. Aforethought – Malicious mental state must occur before or during the homicide, not afterwards.

b. Malice:  A person acts with malice (aforethought) if he unjustifiably, inexcusably, and in the absence of any mitigating circumstances, kills a person with any one of 4 mental states [Mens rea]: [these are all discussed in detail below]

1) The intention to kill a human being: - intending to kill that person (since CL, intent = purposefully OR knowingly; ie: bomb on plane)
2) The intention to inflict grievous bodily injury on another; - no intent to kill, just intent to cause serious injury

3) An extreme reckless disregard for the value of human life (often called “depraved heart” at CL);  no intent to kill –Acting w/ high probability that it will result in death and does it with a base antisocial motive and w/ a wanton disregard for human life [Kibbe]
4) Felony murder rule – No intent to kill, just the intent to commit a felony (doesn’t matter if Δ killed the person intentionally, recklessly, negligently, or even completely innocently)
c. Note: Under CL, a person CAN commit murder unintentionally
2. Manslaughter – CL principles and definitions – Unlawful killing of another human being without malice aforethought – (there are 2 types)

3. Murder v Manslaughter – Main difference: Murder involves killing with malice aforethought, whereas manslaughter occurs w/out it.  Thus, alibi issues aside, nearly all litigation in criminal homicide prosecutions pertain to the actor’s mens rea (B/c there’s so many levels according to mens rea)

a. Intentional Killings – could be murder or manslaughter [sudden heat of passion = manslaughter, if there’s just provocation]

b. Unintentional killings – could be murder or manslaughter [Notice 3 (2?) of the 4 categories of malice (as defined above) involve int. killings]
1) Reckless v. Negligence – A reckless killing is murder, whereas a criminally negligent one is manslaughter.  

i. Sometimes cts draw the line differently – An extremely reckless killing is murder, and a reckless killing is manslaughter

2) Accidental Killings – Does not constitute criminal homicide unless it was committed during the commission of a felony.

G. Pre MPC Statutes – primary difference: where jurisdictions began to classify murders in degree and manslaughter b/t voluntary and involuntary
1. 1st Degree Murder (includes felony murder) - Must have Malice Aforethought (CL murder attribute) + these elements:

a. premeditation (to think beforehand), AND 

b. deliberation (to measure and evaluate major facets of a choice or problem; reflecting w/ a cool purpose) – Angel and the Devil

· You can premeditate w/out deliberating, but you can’t deliberate w/out premeditation. – [Girourd, pg 246 ] [Morrin, pg 248]
· Premed & Delib must usually be proved by circumstantial evidence
2. 2nd Degree Murder - Malice aforethought (CL murder attribute) w/out those elements - no “premeditation and deliberation” necessary – 
a. Take CL murders, take out 1st degree murders as determined by statute, and what’s leftover = 2nd degree murder
3. Voluntary/Int’l Manslaughter - (“Heat of Passion”) [AKA HOP] – This is the more serious of the two types of manslaughter – [detail below]

4. Involuntary/Unint’l Manslaughter – 2 Types – (1) Criminally Negligent; and  (2) under the Unlawful Act Doctrine

a. “Misdemeanor MS” occurs when a D engages in an unlawful act (not a felony, but a misdemeanor); or D is engaged in a lawful act that results in death. - Akin to MPC Negligent Homicide.


H. Murder: Intent to Kill – an intentional killing that is unjustifiable (not committed in SD), inexcusable (not committed by an insane person) and unmitigated (didn’t occur in the sudden heat of passion) – Great Rule Presentation – 

1. Proving Intent - 

a. Natural and Probable consequences inference:  it violates due process to instruct juries that the law presumes that a person intends the natural and probable consequences of his voluntary acts b/c it shifts the burden of proof regarding the element of intent from the prosecutor to D.

1) No need for the jury instruction anyway b/c it points out the obvious, thus a jury will infer (but not presume) intent.

b. Deadly-Weapon Rule: A corollary of the natural and probable consequences – a jury may infer intent to kill if the D intentionally uses a deadly weapon directed at a vital part of the human anatomy.

2.  “Willful, Deliberate, Premeditated” Formula – Murder is divided into 2 categories – W/D/P = 1st degree; intentional that is not W/D/P = 2nd degree

a. Willful – Intentional; killing was done intentionally; intent to kill
b. Premeditated – To think about before hand (plan) – cts are divided on the necessity of this for 1st degree murder.

1) Where is the line drawn b/t a quick reaction and premeditation (How long is necessary?) – A reasonable time to cool off.

c. Deliberate – measure and evaluate the major facets of the choice of murder (Angel v Devil)

1) Difference from Premeditation – Premed speaks to the quantity of time taken; deliberation concerns the quality of the thinking process during that time.
I. Murder:  Intent to Inflict Grievous Bodily Injury – A person acts w/malice and aforethought if the intent is to inflict grievous bodily injury on another pers

1. Grievous Bodily Injury – Injury that imperils life or is likely to be attended with dangerous or fatal consequences.

a. Example – D stabs V in the stomach and claims she didn’t “intend” to kill – yet she did “intend” to cause grev bodily injury and thus death was foreseeable

2. Statutory Approach - in the states that distinguish b/t 1st and 2nd degree – This “no intent to kill” state of mind would mean they’re guilty of 2nd , not 1st 
J. Murder:  Extreme Recklessness (“Depraved Heart”) – person whose conduct manifests an extreme indifference to the value of human life – one who acts with extreme recklessness or one who acts with a depraved heart – acts with malice and aforethought.

· No Intent Necessary – Just intent to act with a depraved heart which results in a death – This is clearly deterrence from acting like a dumbshit

1. Elements of Extreme Recklessness – Conduct is extremely reckless if he (1) consciously takes (2) substantial and (3) unjustifiable (4) foreseeable risk of causing human death.

2. Rationale – A person who appreciates the high degree of unjustifiable risk inherent in his conduct and yet proceeds anyway, manifests thereby an extreme indifference to the value of life.  In such circumstances, the common law “Implies” malice.

a. Clarification – As noted in the Mens Rea chapter, some cts will find “recklessness” on the basis of inadvertent conduct (Hold an objective standard that the person should have been aware of the risks in his actions).  Most cts, however, require conscious risk taking.

3. Examples:  Classic example:  Russian Roulette – Commonwealth v Malone

a. Leaving a pit bull tethered but in an area where children are known to play [Berry v Superior Ct (pg 287)]

b. Placing a gun at a victims temple while it accidentally goes off – [People v Love]
c. Shooting into a moving train just to cause mischief   [Banks v State]

d. Speeding, Driving in an Intoxicated state and ignoring stop signs [Pears v State]

4. Statutory Approach (Pre-MPC) – This is ordinarily a second degree murder.

K. Felony Murder– At CL, a person is guilty of murder if her/she kills another person during the commission or attempted commission  of a felony [Regina v Serne] (Even guilty of accidental deaths, if they are the natural and probable result consequence of D’s action); includes flight from scene of crime!!!
1. Examples –    D1 robs V and V has a heart attack = guilty of Felony-murder –  [People v Stamp]

D1 and D2 were being chased for stealing – run a light and kill a man – both are convicted of Felony - murder –[People v Fuller]
Fireman getting killed putting out an arson or a police officer trying to stop a crime = felony murder b/c this is a natural and probable consequence of a fire/crime.
2. Rationale:  Utility – The harshness of the rule will cause felons to commit their crimes in as non-dangerous a manner as possible. [People v Washington]

a. Clarification –Not intended to deter the felony crime, just the dangerous conduct during the commission - then we’d punish the felony harshly

3. Statutory Approach – (pre MPC classic approach) an enumerated felony (Burglary, Arson, Robbery, Rape; “B.A.R.R.”) constitute 1st degree murder - all others are 2nd degree

4. Current Rule – D is held strictly liable for homicides that are a direct result of a felony. (No regard to Mens Rea for murder - all  needed to be proven is the Mens Rea for the felony) - The only voluntary act required is the commission of the felony. After proof of the felony, only need to show “but for” causation for the murder. (ie not causally related if someone dies at the bank you’re robbing and she doesn’t know your robbing it)
(People v. Fuller): ( stole tires from a van.  A cop saw them and during a high speed chase ( ran a red light and hit and killed another driver.

· ( and friend charged with 1st degree murder for the accidental death, which occurred during the commission of a felony.

· Rule: specific intent only required for the felony, not for the murder.

5. Controversies Regarding Felony Murder – (Lots) – Both Utilitarians and Retributivist argue against it

a. Deterrence –(Utilitarian) - Opponents contend there is little or no deterrence value (At least supported by evidence) - when the death being protected is accidental to begin with
b. Culpability (Retributivist) – Though most of the time this rule is used, “it is intentional during the felony”, when applied to accidental homicides, the rule results in a disproportional punishment – In effect the intent to commit the felony is transferred to the homicide, which is unfair 

1) Example:  if one robber [R1] robs; and the other [R2] robs and the V dies – One is convicted of robbery, the other felony murder and both had the same culpability, moreover it was probably unforeseeable.

6. Limitations on the Felony Murder rule:  Since it is such an unpopular rule, a lot (but not all) of jurisdictions made limitations against it.

a. Inherently Dangerous Felony Limitation:  Many states limit the rule to killings that arise during the commission of an “inherently dangerous” felony.

1) Courts don’t agree on how to determine which felonies are inherently dangerous – Here are 2 alternative approaches.

i. (1) - Some cts consider the felony in the abstract – look to the definition of the crime and determine if the offense carries a high probability of loss of life [Pple v Patterson] – or creates a substantial risk someone will die [Pple v Burroughs], (2)- Other cts consider a felony dangerous if it is dangerous in light of the facts/circumstances surrounding the case [State v Harrison]

ii. The differences in the approach are significant.

People v Phillips – Example of looking at the circumstances.  D committed grand theft by lying and saying that he had a cure for V (a child); V died as a result; normally grand theft is not inherently dangerous – but given the circumstances of the case, D committed grand theft in an inherently dangerous manner (B/C a life was at stake)

People v Henderson – Example of Looking to the language of the statute.  D falsely imprisoned V and the felony murder rule didn’t apply b/c they looked to the definitions and it said violence or fraud or deceit – The “or” meant it could be non-dangerous. Therefore it is a non-dangerous felony

b. Merger Doctrine: Independent Felony Limitation: Some cts require that the felony that acts as the predicate for the felony murder rule be “independent” of the homicide.  A felony that is not independent is said to merge with the homicide.  
1) The easy case – most obvious of how a felony cannot be applied under this limitation is assault w/ a deadly weapon.
i. Aggravated battery is NOT sufficiently “independent” from homicide to be covered by the felony-murder rule.  If crimes consisting of solely of intent-to-physically injure could be the predicate to felony-murder, any battery or assault that unexpectantly ended in death would be “bootstrapped” to murder.  For this reason, courts universally say that battery and assault cannot be predicate crimes for felony murder – A felony that is not independent of the homicide is said to merge w/the homicide.
People v Ireland - D shot and killed V, his wife, during a dispute.  The court sought to convict D on the basis of the felony murder rule, on the grounds that he killed his wife during the commission of assault w/ a deadly weapon

Holding – The underlying felony was not independent of the homicide, so it could not apply
If the ( intended to assault the victim, then we don’t use the assault to ratchet the culpability up to murder. It’s either murder or MS or negligent homicide, on its own.

ii. Rationale (This is good) – In light of the felony murder rule deterrence rationale, this limitation makes sense – There is no way to commit an assault with a deadly weapon in a non-dangerous way (REALLY GOOD)

2) The Difficult Cases – Many offenses, such as robbery (Larceny + Assault w/ a deadly weapon), include Assaultive conduct, so should the limitation apply to these offenses? – Usually the answer is the limitation will not apply, at least if the felony involves an independent felonious purpose. [People v Burton] (deterrence value is more important than fairness)

People v Burton – D killed V during armed robbery.  Although the robbery included Assault w/a Deadly Weapon, there is an independent felonious purpose involved (To obtain V’s property, not to assault V w/a DW) – Thus, a dangerous felony is independent.

i. Rationale – Again this rule makes sense to the deterrence rationale – you cannot deter one who wishes to assault another to do it safely.  You can, however, deter a robber to commit that offense nonviolently.

c. Causation Limitation – There must be a causal connection b/t the felony and the harm.  It is not enough that the death occurs at the time that the felony is committed.  The felony must give rise to the killing
Example - Bringing in Weed and a plane crashes and kills people – No causal connection b/t drug trafficking and a plane crash death (ie flying low to avoid radar detection would be felonious murder)
d. Killing by a non-felon – If a person is a non-felon resisting the felony = felony-murder rule does not apply

Example - State v Bonner – D1, 2, 3, and 4 robbed a restaurant.  During which O, an off duty officer, thwarted the attempt by killing D1 and D2 – May D2 and D3 be convicted of felony murder of their cohorts, although the shooter was O?

· Or - Suppose that X (The restraint owner) tries to shoot one of the D’s and killed an innocent bystander?

Literal Analysis – In such cases the felony murder rule literally applies (By definition):  A killing occurred during an attempted commission of a felony, and there was a causal connection b/t the felony and the homicide, since the shooter was resisting the felony.

Deterrence Concern – Felon can’t control others actions (Maybe he didn’t even have bullets and fully intended to do the robbery safely) – Therefore the deterrence purpose of the felony is blunted.

Rule – Now courts apply the agency theory of felony murder [State v Canola – A felon is only responsible for homicides that were committed in furtherance of the felony, by a person acting as his agent.  Therefore a homicide caused by a non-felon falls outside the felony murder rule –

Remember - Felony murder is not the difference between murder and not guilty, its almost always the difference between murder and MS or Negligent Homicide
1) Proximate Cause test – a few states apply this rule which holds that a felon may be held responsible for the killing by a non felon if the felon proximately caused the shooting (Was foreseeable)
e. MPC: simply lists the felonies that are deemed to = reckless +, or extreme indifference to human life.  If you do one of these felonies, you are assumed to have extreme indifference. Simple. 210.2(1)(b)
f. Siegels – If a D kills another (even accidentally) during the commission of a felony, he becomes guilty of murder under the felony murder rule.
1) Argue “Inherently Dangerous”
2) Causal Relationship – To hold a D guilty of the killings resulting from the commission of a felony, there must be a causal relationship

 b/t the two.  The D will be liable only when the death is the natural and probable consequences of his act.

D arguments – I didn’t intend to Kill, yet the Felony murder rule doesn’t require specific intent to kill 
L. Voluntary Manslaughter: Provocation (“Heat of Passion”): - An Intentional, unjustifiable, inexcusable killing, which is ordinarily Murder, constitutes Manslaughter (Or Voluntary Manslaughter) IF it is committed under “Rule of Provocation”, 
· See Du case, Girouard case
1. Rule of Provocation  - meaning (1) sudden quarrel or heat of passion, (2) as the result of adequate provocation, (3) b4 reasonable opportunity to cool off, and (4) there was a causal connection b/t the provocation, passion and fatal. Looking to CL as to what adequate provocation was.
Example – D comes home and walks in on her husband committing adultery – she kills them in a rage – even though this was intentional – it is “voluntary manslaughter” b/c there was adequate provocation.

2. Partial Defense – This is a defense to murder insofar as it mitigates to manslaughter (Thus its only partial b/c you’re not off the hook)

3. Rationale – Justification vs. Excuse - Commentators disagree: Either HOP/Provocation is Partial Justification (focuses is on the act; the victim somewhat deserved to die; does matter who the victim is; focuses on the social harm done; Δ did the good/right/proper thing, or at least a tolerable thing) or Partial Excuse (the culpability of the actor [Δ] is reduced b/c of the provocation – ‘hot under the collar’; doesn’t matter who the victim is; Δ did the wrong thing but society doesn’t blame him for doing it) – DRESSLER RECOMMENDS STARTING EXAM DISCUSSION W/ JUSTIFICATION DEFENSES
a. Example in the adultery case - the adulterer forfeits his right to life by his unlawful misconduct. 

b. Usually the courts say that it is partial excuse – The social Harm is unmitigated (The dead person did not deserve to die, but the culpability of the actor is reduced because of the provocation) – The provocation understandably undermined the actor’s ability to control his conduct.

c. Duncan – This will probably be a MC - 

1) Justification focus is on the Actus Reus component – Focus on the social harm – The act wasn’t that bad for society as opposed to the outcome of what would have happened had he not died (She deserved to die)

2) Excuse focus is on the Mens Rea element – (Culpability) – Not suggesting harm to society wasn’t great, it’s just that we’re focusing on the actor; they’re not as morally blameworthy as another person might’ve been; they’re ‘hot under the collar’
d. Duncan Says - This is a combo Justification and Excuse. “Adequate Provocation” is a justification for the homicide, whereas “HOP” is an excuse 

1) Justification – is the cheating wife bad for society - - - Excuse – He was adequately provoked so he’s not that bad

2) AKA Justif – Society is better b/c of my act - - Excuse – mitigating under the circumstances

4. Elements of the Defense:

a. Adequate provocation: Can’t claim the defense simply b/c you were provoked.  The provocation must have been such that it might “inflame the passion of a reasonable man, w/ reasonable temper, and tend to cause him to act, for the moment, from passion rather than from reason.”

1) Fixed categories – At CL there were 4 adequate provocation excuses:  (1) Serious battery, (2) Mutual combat, (3) observation of adultery by husband (this is sexist, but its men who get provoked to act violently), and (4) abuse of relative –.

2) Modern Trend – Today, we let the jury decide what provocation would render an “ordinary” person to act rationally.  We use an objective test, but it is subjectivized – ie the reasonable African American or the reasonable Jew. – Though we incorporate many of the D’s characteristics in the subj test – we don’t include his characteristics that relate to self control – this is the universal objective “Reasonable person”, b/c we don’t want to give excuses to act this way.

Dir of Public v Camplin – 15yr old was sexually assaulted and he killed him – Reasonable from the perspective of a 15 yr old.

Commonwealth v Carr - Killed a lesbian b/c he saw his mom, so it was really traumatic for him (used subjectivized obj stand.)
b. State of Passion:  D must kill the V while in the state of passion – Usually anger, but fear, jealousy or even deep depression qualify
c. Suddenness:  Must occur in the sudden heat of passion. (Can’t have reasonable time to cool off) (Thus no Deliberation and probably no Premeditation, though sometimes cts say this only takes a “twinkling of the eye”) – This determination is left up to the jury
1) EXAM TIP – Look for an accumulation of events, and then he snaps at something small = not adequate prov [People v Berry]

d. Causal connection:  A Causal link b/t the provocation, the passion, and the fatal act must be proved.

1) Ex: – D plans to kill V and coincidently when he goes to do it she’s adulterating–not adequate provocation b/c not causally related

e. MERE WORDS ARE NOT ENOUGH – (Pre-MPC) to meet adequate provocation Girouard – Must be accompanied by probable physical harm
1) Note: Words alone may be enough in a MPC state b/c of the emotional disturbance subj/obj test

f. This is a combo Justification and Excuse. Adequate provocation is a justification for the homicide.  Whereas HOP is an excuse

g. This matters b/c HOP is an excuse, so if D hurts someone else, he is still morally blameworthy, the Mens rea has not been negated.  But if he is adequately provoked, he is justified, meaning the social harm is negated and thus if he hurts an innocent victim by mistake, he is not culpable

h. Based on this reasoning, MS is a partial excuse for murder, not a justification - 

M. Involuntary Manslaughter – The crime of inv Manslaughter results…
1. .Involuntary Manslaughter:  Criminal Negligence– When the grossly negligent conduct of the accused results in the accidental death of another. [Negligence = Objective] (MPC requires that the D act recklessly); 
1) The jury must decide 2 questions – 1) how far did the accused deviate from standards of reasonable care; and 2) was the accused aware of the risk of death or bodily harm.  The MPC 210.3(1)(b) requires that the accused act (a) recklessly (b) with awareness of the risk. [Argue how…D acted with complete disregard of the danger when…  There was always the risk that….
b. Murder v Manslaughter – This offense blurs into the depraved heart version of reckless murder (Probably whatever prosecutor wants to use)

State v Williams (pg 296) – Waited too long to take their child to the hospital – they did not know the seriousness but a reasonable parent should have. – This constituted Negligence

Reckless murder - If they would have been aware and ignored it!

2. Involuntary Manslaughter:  Unlawful Act Doctrine– (analogous to “felony murder”) –  when the accused accidentally kills another during the commission or attempted commission of a misdemeanor or another unlawful act that does not otherwise trigger the felony murder rule. (MPC, however, rejects the “misdemeanor-manslaughter” rule in its entirety, and it has been criticized by others b/c it often converts conduct which cannot be characterized as more than mere negligence, into homicide.)
State v Pray p 332 - D1 unjustifiably pushes V1 in the chest (a simple battery) – Yet V is drunk and hits his head and dies – If the jurisdiction applies the unlawful act doctrine then he’s guilty of manslaughter.

State v Hupf p 332 – Could be manslaughter if you run a stop sign and kill some one (as long as its not criminal negligence)

a.  Scope of the Rule – Either a jurisdiction recognizes a broad, narrow version or no version at all

a. Broad Use – These states apply the doctrine to all misdemeanors, as well as to all felonies not included in the felony murder rule (ie Assault and Battery)

i. Immoral Acts:  Some jurisdictions even apply the doctrine if the conduct is wrongful albeit not illegal.

· Example - People v Chrisholtz – A attempts to commit suicide – V tries to help but dies – 
b. Narrow Use – Some jurisdictions limit the use to mala in se misdemeanors (Petty theft), or to “dangerous” misdemeanors, ie offenses entailing “a reasonably foreseeable risk of appreciable physical injury.” – Comber v United States – 



N. MPC (rem: all of the above is just CL and Pre MPC definitions and principles) – Under MPC, apply each Mens Rea element to each element of the crime
1. Criminal Homicide - §210.1(1) - A person is guilty of criminal Homicide if he takes the life of another human being purposely, knowingly, recklessly or neg.  The MPC divides Criminal Homicide into 3 categories (Not 2) – Murder, Manslaughter, and Negligent Homicide
2. Murder: § 210.2 -  Criminal Homicide is murder if it’s committed (a) purposely or knowingly, (~ malice aforethought; aka CL’s “Intent to Kill”) or (b) recklessly under circumstances manifesting extreme indifference to the value of human life (Aka CL’s “Extreme Recklessness”)

a. Note:  These 2 forms of “murder” are equivalent to the “intent to kill” and “extreme recklessness” [210.2(b) (Depraved heart) forms of common law murder] – Also includes some felony murder b/c certain felonies presume reckless. - Reckless + is the high probability standard that is oh so close to the Knowingly practical certainty standard.

b. MPC abandons the 2 degrees of murder – Also abandons the Malice Aforethought concept (sort of – Get more on why its sort of)

c. Types of murder – Under the MPC

1) Intent to kill (purposely or knowingly)

2) Extreme recklessness (“depraved heart”) [210.3(1)(b)] – this is broader then “depraved heart” murder
i. One way of showing extreme indifference is to show the person was acting with high probability that it will result in death and does it with a base antisocial motive and with a wanton disregard/indifference for the value human life
3) Felony Murder – The MPC abandons the felony-murder rule. note: felony murder is limited to specific felonious crimes that presume “extreme recklessness”
4) Grievous Injury – Drafter abandoned this and lumped it in w/recklessness

3. Manslaughter:  (210.3(1)) Criminal homicide constitutes manslaughter in 2 circumstances: (1) Act with Recklessness (2.02(2)(c))or, (2) Extreme Mental/Emotional disturbance – This is a mitigation from murder.

a. Recklessness:  if committed recklessly, but under circumstances not constituting reckless indifference to human life. (Like Reckless Murder)

1) MPC says that you must “be aware” that you are taking a substantial and unjustifiable risk – at CL you don’t have to know your state
2) Basically being aware of the risk and disregarding it (different from extreme recklessness as in murder above)
b. Extreme Mental or Emotional Disturbance – [210.3(1)(b)]  this is an affirmative defense that mitigates the offense from murder to  manslaughter, if he (1) acted under the influence of an extreme mental or emotional disturbance (totally subjective), and (2) there was a reasonable explanation or excuse for the extreme emotional disturbance (objective).  The reasonableness of such explanation or excuse shall be determined from the viewpt of a person in the actor’s situation under the circumstances as he believes them to be
1) No rigidity – defense permits the jury to reduce the offense even w/o consideration of the “ridged” CL doctrine of adequate provocation – In fact, the defense applies, even if there is no provocation at all. – See Duncan’s questions below
2) Mixed Subjectivity and Objectivity – “under the circumstances as he believes them to be, was his emotional disturbance reasonable?” – This allows for considerable subjectivism of the objective standard. She will ask a MC on this – 

i. This makes “words alone” sufficient in MPC states – Jury gets to determine reasonableness of his emotional disturbance - no matter how ridiculous and unreasonable you initially think the disturbance is (Parking space murder)

· Therefore say “He is entitled to a manslaughter instruction in a MPC state…”

· It doesn’t mean that it is mitigated, it just means that he gets a chance to put the jury in his shoes.
c. MPC in Manslaughter incorporates two old CL doctrines:
1) Heat of Passion Doctrine – Justification based Objective - Words alone are NOT sufficient under CL but they are under MPC IF the disturbance was reasonable ((broader in scope than the old CL doctrine of HOP)
2) Diminished capacity = Excuse based Subjective Test
4. Negligent Homicide – [210.4; 2.02(d)]A criminally negligent killing – like CL involuntary manslaughter – is the lesser offense of “negligent homicide” under the MPC; based upon an objective std
Diminished capacity = Excused based Subjective Test

Heat of Passion Doctrine – Justification based Objective - Words alone are NOT sufficient under CL but they are under MPC if the disturbance was reasonable
PHILIP 

Pg 229-231: Overview of Criminal Homicide
Pg 255, Note 2
Pg 263, Note 7:  Justification v. Excuse
· Don’t want to justify killing innocent bystanders!
· Mitigation is more excused base than justification based

· Can’t say victim had it coming to them, b/c they were an innocent bystander

Pg 280, Q 1 MPC Manslaughter
· Yes, as long as there is a showing that Δ acted w/in an extreme mental or emotional disturbance, then he has met the threshold, and is entitle to a Manslaughter instruction, THEN the jury gets to determine whether there is a reasonable explanation or excuse for that disturbance, considering the facts as understood from the viewpt of the Δ
Pg 282, N6 – MPC goes too far?

DUNCAN: What’s better?....
· Old CL as it related to Girards case (words alone aren’t enough)
· Or MPC’s formulation that gives the Δ to mitigate from murder to manslaughter

DUNCAN: Consider Forrest case

· Should we have 1st and 2nd degree murder?  Why not just have murder and let the jury decide the appropriate

Homicide – result crime; talking about the Actus Reus portion, 


Malice Aforethought – state of mind
Problem, pg 302 8(a)
Premeditation essay

Pg 332 : Unlawful-Act Manslaughter
Problem 333-34 – Brain Teaser
DRESSLER EXAM POINTERS:

I. Think of Murder & Manslaughter in pairs
a. Int’l killings – 
i. can be murder; and if it’s a statute, then 1st or 2nd degree murder’
ii. can also be voluntary manslaughter (ie HOP)
b. Bad risk taking
i. Recklessness can give you murder
ii. Negligence could give you invol. manslaughter

iii. Unlawful conduct – person kills someone in commission of a felony, then talk about felony murder, if the person kills somebody in the commission of some other kind of unlawful act (ie misdemeanor), then talk about misdemeanor manslaughter rule 
-






















RAPE






  -
A. FORCIBLE RAPE DEFINITION – RAPE IS A GENERAL INTENT CRIME!!!!!!!! Also a CONDUCT/BEHAVIOR  crime (for ‘Attempt’, look at 5.01(a))
1. Common Law – Carnal knowledge of a woman, not his wife, forcibly and against her will - 
2. MPC - §213.1(1)(a) – “A male who has sexual intercourse with a female not his wife is guilty of rape if he compels her to submit by force of threat or imminent death, seriously bodily injury, extreme pain or kidnapping, to be inflicted by anyone” - Under the MPC, reckless, knowing or purposeful will be the requisite Mens Rea, and compels = w/out consent. Most States have NOT adopted MPC

a) MPC criticized as a dreadful failure because: (so pay close attention to statutes)

1) Rape cannot be committed by a woman 2) rape can only be committed against a female. (gay) 3)Victim’s promiscuity is a defense – 4) No rape within marriage

3. Statutory – (Elements of the offense vary by jurisdiction) Traditional rule states – (1)Rape is vaginal sexual intercourse by a male, w/a female not his wife, (2) by force or threat of force (Focus on the Δ; MUST emanate from the Δ), (3) against the will (CL embellishment), & (4) w/o her consent (Focus on the victim)
a) Mens Rea – Although many statutes are silent on this, Rape is a GENERAL-INTENT offense.

B. FORCIBLE RAPE: ACTUS REUS IN DETAIL – Duncan: Social harm sought to be prevented is ??? (w/out being able to ID social harm, hard to enact a statute to prevent it)(is it just another form of assault?)(unwanted sexual behavior?)(there are some ‘rape   laws’ that prevents evidence of prior behavior to make sure that juror can’t say that this is the type of woman that can’t be raped)
1. Sexual intercourse – must have vaginal penetration (oral or anal rape is sodomy)

a) Modern statutes – reformed to describe rape as sexual assault, these offenses typically prohibit all forms of forcible sexual penetration.

2. Marital Immunity – At CL, a husband is immune from prosecution for rape of his wife. –

a) Justification/Rationale – 

1) “By their mutual matrimonial consent and contract the wife has given up herself sexually to her husband, which she cannot retract.

i. Rebuttal:  We can’t state that upon marriage a woman loses her personal liberty to say no to her husband.

2) Property Law:  A woman is considered property of her husband; therefore she had no right to refuse her husband in this regard. 

i. Rebuttal:  Doesn’t address assault and battery issue – never adopted in the US

3) Protect Marriage – Needed to protect against intrusion by the government into marital privacy and to promote reconciliation of the marital partners.

i. Rebuttal: A wife’s safety should outweigh the privacy concern.

b) Modern Law – States are in transition to repeal.

3. The Key Elements:  In the typical statute, the prosecution must prove three elements: (1) force or threat of force; (2) that the intercourse was against the will of the victim; and (3) that the victim did not consent.  However, the elements of “against the will” tends to be subsumed into one of the remaining elements

a) Force/Threat of force as independent element and Nonconsent– The crime of forcible rape is not complete upon proof that the female did not consent to the intercourse.  It must also be shown that the male acted forcibly or by threat of force. [State v. Alston]
b) How Much Force? – CL developed a resistance requirement in [Hazel v State]; see also [Rusk v. State]
1) “Force is an essential element of the crime and to justify conviction, the evidence must warrant a conclusion either that the victim resisted and her resistance was overcome by force, or that she was prevented from forcing by threats to her safety.” 
i. Force emanates from the perpetrator
ii. Non-consent is an Attendant Circumstance that emanates from her
2) Explanation – Female is required under this rule to “follow the natural instinct of every proud female” [State v Rusk]
i. So it’s better for 10 guilty to go free than 1 innocent person go to jail?
3) Criticism of the rule – Forces the female to escalate dangers to herself – It assumes that verbal resistance is not enough [ITS NOT!!!]
i. Why should the victim be more brutalized just so he can go to jail

ii. Is there a better way?
4) Modern Law:  Many states retain the resistance requirement – only reasonable resistance is required.

c) Modern Trend – A few cts have begun to rethink the subject of force.  – The amount of force necessarily involved in the act itself is sufficient, thus, the only issue that remains is the matter of consent.  

State v Brown – “Buck” the finger – didn’t resist b/c she thought it was a nurse.

1) Permission required – NJ states that the act of sex constitutes force, and unless the woman expressly consents then it is rape (DAMN NJ)

C. FORCIBLE RAPE - MENS REA:  The only significant mens rea issue in forcible rape prosecutions occurs when the D claims that he had intercourse on the mistaken belief that the woman was consenting.

1. Rape is a general intent offense.  Therefore, most jurisdictions provide that a person is not guilty of rape if, at the time of intercourse, he entertained a genuine and reasonable belief that the female was voluntarily consenting.

a) Plausible claim required:  A D is not entitled to an instruction on mistake-of-fact in the absence of equivocal conduct on the victim’s part. People v Williams – Therefore, especially in jurisdictions applying the resistance rule, equivocal conduct will rarely exists.

2. Minority Rules:

a) No defense – Few states provide that even a D’s reasonable mistake is not a defense – This rule is of questionable validity, as it converts forcible rape into a SL offense.

b) Unreasonable Mistake-of-Fact as a defense on the other end of the spectrum England says that even an unreasonable mistake-of-fact is a defense

1) Rationale – Rape requires proof of intent (or, at least recklessness) and that this element modifies that all of the actus reus elements of rape, including the element of non consent.  In essence the House of lords converted rape into a Specific intent offense.

D. RAPE BY NON-FORCIBLE MEANS - 

1. Unconscious – MPC 2.01.1(1)(c) makes it rape to have sexual intercourse with an unconscious woman
2. Statutory Rape – All states provide that intercourse by a male with an underage female constitutes rape.  Neither force nor the underage female’s lack of consent is an element of the offense.  It is a Strict-Liability offense.  Therefore the D is guilty of the offense, even if he reasonably believed the woman was old enough to consent.

a) Non consent – Rationale is that an underage girl is too young to validly consent.

b) Mistake-of-fact regarding age – Provide that statutory rape is a SL offense.  Therefore even the D is guilty of the offense, even if he reasonably believed the victim was old enough to consent.

3. Rape by Fraud – 

a) Fraud in the inducement – at CL a seducer is not a rapist, thus a man is not guilty of rape if he fraudulently induces the female to consent to intercourse with him. – Here are some examples:  

· D1, looks like brad pit and induces V1 to have sex impersonating him – D1 is NOT guilty of rape.

· D2 induces a prostitute to have sex with him w/ counterfeit money – NOT guilty of rape

· D3 induces V1 by falsely convincing her that it will cure her of a serious illness – NOT guilty

b) Fraud in the Factum:  Consent to engage in sexual intercourse is invalid if, as a result of the fraud, the victim is unaware that she has consented to the act of sexual intercourse. (thus if consent is invalid it is Rape) – Example:  Pomeroy v State – Insert an instrument during anesthesia clause – turns out to be his penis. 

Siegel’s – The crime of rape is defined as having unlawful sexual intercourse with a female w/o her consent.  [Add in actus reus stuff]The critical question therefore is whether the woman gave her voluntary consent.
The requisite lack of consent will be found if the woman indicates by reasonable word or action that she is giving her consent
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Defenses






-
I. Introduction – Defense – Any set of circumstances or conditions that might prevent a conviction.

A. Failure of Proof Defense – one in which the D introduces evidence at trial that demonstrates that the P failed to prove an essential/material element of the offense.

1. Not a True Defense – however it’s a defense in the sense that the D may prevent conviction [USE THIS A LOT!!!]
2. Either a ‘complete’ defense, or no defense at all
3. Example – Mistake of fact – Hunter shooting someone he thinks is a deer–it negates the “intent to kill a human being” element of the crime of murder

B. True Defenses – 

1. Justification Defense – [SD/Necessity] focuses on the ACT (type &/or severity of social harm), and says the ACT (social harm) is OK; 
i. One that indicates that the D’s conduct was affirmatively good, proper, tolerable, or at the least not wrongful; was completely lawful – AKA – Negates the social harm  - 
ii. Can be a ‘full’ or ‘partial’ defense

iii. All justification defenses (not just self-defense or necessity) req: (1) a Triggering condition that is (2) Necessary  and (3) Proportional 
2. Excuse Defense – [Insanity] focuses on the ACTOR, and says that although the ACT (social harm) may not have been OK, we’re not going to blame the ACTOR for having done it; 
i. One that indicates that although the D committed all the elements of the offense and although his actions were unjustified (he didn’t do the right thing; unlawful), he is not to blame for his conduct b/c of some excusing condition; they are not deserving of the moral condemnation of society based on the character of the Δ, not on what the Δ has done
· Justification vs. Excuse – Justif. Def. focuses on the non-wrongfulness of an act (Actus Reus); an Excuse Def. focuses on the non-blameworthiness of the actor (Mens Rea)
3. Offense Modification – Defenses that apply to only one or a few crimes. (as opposed to excuse/justification that apply to ALL crimes)

4. Extrinsic/Nonexculpatory Defense –recognized for public policy reasons unrelated to (extrinsic to) the doctrines and the purpose of criminal law (SoL)

II. Self-Defense – law of necessity, it arises only when the necessity begins and ends when the necessity ends.

Three Components needed before ( can claim any Justification defense (such as self defense):

a. Triggering conditions: Did the ( reasonably believe his life was in danger?
b. Necessary: response must be necessary at the time to resist the present or imminent use of unlawful (deadly) force;  NOTE: imminent ≠ immediate;  thus, if you have any time to do anything else besides use of deadly force, the threat is not imminent; imminency by def’n is reactive; immediate is preemptive
c. Proportionality: response must be proportionate (The degree of force used by ( must not have been more than was reasonably necessary to defend against the threatened harm).

A. Common Law – A person who is not an aggressor is justified in using deadly force (Force likely to cause death or serious bodily injury -ie Firing a gun at X) upon another if he reasonably believes [Objective] that such force is necessary to protect himself from imminent use of unlawful deadly force by the other person. [People v. Rodriguez] [decided on an objective standard; thus even if his belief is mistaken, it’s ok IF its reasonable]

1. Property – A person has a right to defend his property.  However, in most states (and the MPC) a homeowner may not use deadly force to defend only his home or other property from an intruder, unless either: (1) the intruder has used or threatens the use of deadly force (REMEMBER - MPC only requires subj belief – no reasonableness); or (2) the owner or his family are subjected to substantial danger of serious bodily harm [Argue how this applies]…Consequently, X exceeded the bounds of permissible force in defense of his property, and he will have no defense.  (He will probably be able to defeat a murder charge b/c his “imperfect SD” would entitle him to have the charge mitigated to voluntary manslaughter (intent))
2. CL – The Aggressor Rule – Gen. Rule: May not use deadly force in SD if you are the aggressor at the time of the conflict [US v Peterson]

a. Losing the Aggressor Status – One can begin as the aggressor but become a non-aggressor and thereby regain the right of self defense.

· Non-Deadly Aggressor – regains the right to SD (and loses aggressor status if threatened in return by deadly force – 2 views)

· Majority Rule - When the Victim of a non-deadly aggression responds w/disproportionate (i.e. deadly force), the original aggressor immediately regains the right to use deadly force as SD – 

· Ex – A swings his fist at B, who then pulls a gun and threatens A, A can now shoot B in SD

· Minority Rule – Not entitled even in the above circumstance if retreat is possible - If none exists or he tries and X pursues, he then loses his aggressor status and regains the right to use deadly force. [Not required to retreat when a gun is involved]
· Deadly Aggressors – A deadly aggressor loses the right to SD in a conflict unless he (1) wholly abandons his deadly design and (2) fully communicates this fact to X [Peterson face shooting for the windshield wipers]

· Ex – D pulls a knife on X who then pulls out a gun, X drops the knife and runs and is chased – he regains his right.

3. CL – Must be a Present or Imminent Use of Deadly Force – only to resist imminent use of unlawful deadly force.

a. Ex–A says I am going to kill you tomorrow – can’t use deadly force SD until he commences the deadly attack tomorrow (not MPC or BWS)
b. Attack is over – once the danger of the attack is complete, the defense of SD is no longer available to the D
c. Unlawful means that it is wrongful force – A threat is sometimes justifiable (police says “stop or I’ll shoot” – crook can’t turn & use deadly force SD)  

d. Proportion Force – Must be proportional to the force threatened (if going to be slapped, you can’t use deadly force SD; either moderate SD or just take it)
4. CL – Necessity must exist – Deadly force is not justified unless it is necessary (Subject to the ‘Retreat’ exception) [Peterson wasn’t necessary]
a. CL “retreat to the wall” rule – D can’t use deadly force IF he knows (not just ‘should know’) of a place where he can safely retreat [failure to retreat is a factor in determining whether D went further in repelling the danger (real or apparent) than he was justified in going].
· This retreat to the wall req’t does NOT apply to use of non-deadly force

b. Retreat Rule – Most courts continue to hold that there is no duty to retreat before using deadly force (even where retreat could be accomplished w/complete safety).  However a growing number of minority courts hold that there is a duty to retreat before using deadly force (including the MPC), BUT even those courts hold that there is no duty to retreat where, among other factors: (1) the victim can't retreat in complete safety, or (2) the attack occurs in the victim’s home or place of business (Castle doctrine).
· NOTE: In the majority of jd,, they use the CL idea of objective std, but they do NOT req the retreat doctrine to be followed
· Rationale of the no-retreat rule- Right should never have to yield to wrong, as this would allow the wrongdoer to “win”, It is reasonable to protect yourself and not be a coward State v Abbott, and a retreat requirement would have a counter utilitarian effect – 
1. At a time when knives were common, retreat was possible but now that there is such a wide proliferation of firearms, retreat is rarely required b/c it isn’t possible.

· Rationale of the retreat rule – Preserves Human Life, It is consistent with the general necessity requirement - 

5.  CL - Reasonable-Belief Rule – can use SD if he has reasonable grounds to believe (And ACTUALLY believes) [thus a mixed subj and obj] that he is in imminent unlawful danger of death or serious bodily injury, even if those reasonable beliefs are incorrect. [MOST jd = obj std]
a. Issue:  The more factors/traits you consider in determining who is the reasonable person, the more subjective it becomes; In Goetz, it is the reasonable New Yorker, reasonable paranoid white guy, reasonable person who rides the subway, etc?
6. Battered-Woman Self Defense – abused for years and kills the abuser at a time when she is not under imminent or immediate attack. Ie. State v Norman – Killed him while he was asleep even though he fucked her up for a 36 hr period before. – She can’t claim SD under CL principles b/c (1) the abuser was not an imminent aggressor, nor (2) could a reasonable person believe that he is. (Majority of jd view)
a. Most jd won’t even allow a jury instruction on SD unless it reasonably appears that the decedent constituted an immediately deadly threat
· Some jd will allow the battered women to introduced evidence of Battered Woman’s Syndrome (BWS)

b. BWS Testimony – Defense can claim this as a condition that causes her to sink into a state of psychological paralysis and [to] become unable to take any action at all to improve or alter her situation” – [State v Kelley]; Obj std, but becomes more subj b/c it allows the jury to factor in traits of the women herself
· Purpose of the Syndrome Evidence – To prove imminency, necessity and reasonable belief - To show that the woman had the subjective belief that she had to kill the abuser at that moment.  It also shows the reasonableness of that belief for a person in that situation. (SD is Obj, but this makes it Subj)

· Legal Trends – More and more jurisdictions allow this evidence. – Some won’t allow this in non-confrontational situation (ie asleep in Norman) and others do allow a jury instruction – State v Leidholm – 

· Controversy – used to justify vengeance killings and not SD (I see that it should be reviewed case by case and be wary of vengeance)

c. It makes a diff. if it we EXCUSE her conduct as opposed to JUSTIFYING it:  if we EXCUSE it, there was a social harm, and he could act in SD; if we JUSTIFY her behavior, then there was no social harm, and he couldn’t use SD
d. Standard for reasonableness – To avoid making the test to “Subjectivized” Most courts make the test, What would a reasonable woman do in the defendant’s situation, taking into account the prior history of abuse, but not taking into account the particular psychology of the woman herself (e.g., that she is unusually depressed, or aggressive, or otherwise different)?
e. Standard for Imminency stands unchanged – so can’t kill when he’s sleeping - court excuses her conduct, but doesn’t justify it b/c of the lack of “imminent danger”
A. MPC – Self Defense - §§3.04(1), 3.04(2)(b) - subject to exceptions, the use of deadly force is not justifiable unless the actor (not reasonable, b/c its subjective) believes that such force is immediately necessary to protect himself against the unlawful exercise of deadly force, or of the threat of rape or kidnapping by the other person on a present occasion. (regular SD is 4.04(1) – just take out all the “deadly’s”)
a. Retributivist std: you should only be punished for crimes that you meant to commit and if you believed you were justified, you shouldn’t be punished
2. Comparison to the Common Law – MPC - Subjective belief only; not mixed subj/obj – SD protection may be raised if the actor subjectively believes that the facts support defense, even if her beliefs are unreasonable. [Goetz subway killing]
a. When Subj Belief is Unreasonable–3.09(2) & (3)–if the actor’s belief is negligent or reckless AND if the underlying charges are based on that culp.

GREAT Example!!! – D negligently believes that V is about to kill her and she kills him – She is entitled to SD for murder (purposeful or reckless homicide) She MAY be convicted for negligent Homicide.  Thus the homicide is mitigated to negligent or reckless homicide, but the defense of self defense is LOST!! 
i. 3.06(1) – justifiable when actor believes that such force is ‘immediately’ necessary (Broader amount of time than CL’s ‘imminently’ req’t!)

1. I’m going to get my gun to kill you – Under MPC, you can kill them there; Under CL, you have to wait till he comes w/a gun.

3. Exceptions to the General Rule – Even if deadly force is otherwise permitted it is impermissible in 2 key circumstances.

a. The actor is an aggressor -3.04(2)(b)(i) –The Defense is NOT permitted if the actor is an aggressor - one who provokes the use of force against herself in the same encounter for the purposes of causing death/serious bodily injury

i. Comparison to CL – Differs in that you are not an aggressor if you only initiate non-deadly force (more lenient) but it is in line w/ the CL in that a non-deadly aggressor is allowed to use deadly force if the other person escalates the situation to a deadly conflict.

b. Retreat – 3.04(2)(b)(ii) A non-aggressor must retreat if he knows that he can avoid the use of deadly force w/complete safety to himself except for the castle doctrine exception 3.04(2)(b)(ii)(1) – (See the Notes & Questions “Dina” example on pg 491; she could’ve avoided the situation)
4. MPC distinguishes b/t the need to retreat at work, and the need to retreat at home
a. NEVER have to retreat from your home, regardless of the circumstances (ie domestic dispute – still don’t have to retreat)

b. CL does not have the ‘work’ aspect at all; MPC is broader than CL
III. NECESSITY – AKA – The Lesser Evils Defense - Justification Based Defense – “Choice of Evils” – Objective (Reasonable belief that it is necessary) – no adequate alternatives, harm caused less than harm avoided. (LAST RESORT DEFENSE: used when no other def will work or is even relevant to the situation)
A. Common Law principles – recognizes a defense of necessity, but not that it was necessary.
1. Elements of the Defense – A person whose conduct would otherwise constitute a crime acts Justifiably if (1) the lesser evil is chosen (Harm weighing analysis); (2) there seems to be no lawful alternative of avoiding the harm; (3) the harm was imminent and (4) D didn’t cause the danger by recklessly or negligently putting himself in the position where the emergency was likely to arise.  [US v. Schoon]
a) Causal Element – The actor must reasonably believe and anticipate that his actions will abate the threatened harm
b) Imminency of Harm – Actor must be acting in response to a significant and imminent harm/evil (objectively measured by the reasonable person)

1. VERY Strictly enforced requirement – If there is any time to seek a lawful avenue the D must take that route – In short, the actor must reasonably believe that violating the letter of the law is the only way to prevent the threatened (greater) harm.
c) Lesser-Evil Analysis – The actor must be faced w/ a choice of evils (break the law, or suffer serious imminent harm), & he must choose the lesser of the 2
1. Who makes this decision? - Courts are split on if this is a matter of law (for the judge to decide) or a matter of fact (for the jury to decide) – but all agree that the D’s belief that he is acting in the proper manner is not alone sufficient.
2. One Possible Exception – There is some support that the crime of necessity does not apply to homicide (as duress)

d) Non-Fault of the actor – Actor must not be a fault for creating the necessity (a lot of statutes are silent to this)

1. Example – D recklessly starts a fire. – in order to prevent a huge fire he burns the barn to create a fire break – can’t use necessity as a defense to burning down the barn b/c he was at fault for starting the original fire.

a. Utilitarian Analysis – This no fault rule may be counter Utilitarian – By barring this defense, the law provides no incentive for the actor to avert the harm, although it is in society’s interest to do so (it is a greater good than the good society receives from sending him to jail)
e) Contrast to SD – In SD, harm must be proportional;  In Necessity, harm avoided must be > harm caused (can’t be =)
2. Homicide Prosecutions – Most courts have traditionally been very reluctant to permit the necessity defense where ( is charged with an intentional killing
a) Leading case – Regina v Dudley and Stevens – Killing the sick kid for food – Held it was unjustifiable

1. Interpretation – Some say that it says that it is never justifiable to kill an innocent person to save even a great number of lives – We will all agree with this b/c we want protection in these situations.  (Someone should have chosen to die, or draw straws)
3. Civil Disobedience – necessity cannot be used as a defense for civil disobedience [Schoon]  [Read class outline]
a) Indirect Civil Disobedience – involves violation of a law, or interfering with a governmental policy, that is not the objective of protest, in order to express personal opposition to another law or policy.

1. Example – Abortion protest is not necessary. – Get More - 

B. MPC –§3.02 Recognizes the “Choice of Evils” justification defense, the elements are as follows: Difference from CL is (1) no req of death or serious bodily injury, (2) Subjective belief (no reasonableness), (3) no Imminency req!!! 
1. Belief Requirement – The actor must actual believe (subj) that his actions are necessary to avoid harm. (The MPC rejects that the harm be imminent.)
2. Balancing of Harms – The harm that the actor seeks to avoid must be greater than that sought to be avoided by the law prohibiting his conduct. (Proportionality!)
3. Legislative Intent – must not plainly be a legislative intent to exclude the justification claimed by the actor.

a) Commonwealth v Leno – Furnishes clean needles to avoid spread of Aids – The legislature was about to change the law for this reason but hadn’t yet.  Clearly the legislative intent was there so it was justified.

4. Fault of the Actor –§3.02 (2) – The defense is unavailable if the actor was negl/reckless (mens rea) in bringing about the necessitous situation. (the defense is unavailable if recklessness or negligence is sufficient to prove guilt – only applies to intent or knowingly)********** (If Nelson would’ve been found to be negl/reckless, the same result would’ve occurred in an MPC jd)
a) In the Fire starting example – He could claim the defense of necessity if he were charged with Arson (purposefully starting fire), yet he could NOT claim the defense if he were convicted of reckless damage to property. (they still have to prove that D’s actions were negligent or reckless though)
5. NOTE: Difference from CL –Intentional Killings -  Code may allow the Regina people to get off (but you can never get off to kill one to save one b/c it has to be an avoidance of a GREATER  harm not an equal one (and 2 lives are considered equal))

IV. Principles of excuse – MPC 2.09 – Get a lot more!!!
A. Utilitarian Rationale – Wont deter b/c everyone would do the same thing (choose to violate the law as opposed to being killed)
B. Causation theory – He wasn’t the cause of the social harm, the threats were
C. Character Theory – His character can be inferred as bad from the circumstances b/c he was forced
D. Free Choice theory – He didn’t have free choice.
MPC USES OBJECTIVE STANDARD ‘Reasonable Firmness” – (Usually the MPC uses a subjective standard.)*****
Excuse = Duress, Intoxication, Insanity; NOTE, THIS IS DIFFERENT FROM A ‘FAILURE OF PROOF’ DEFENSE
Excuse = still forms the requisite mens rea 

Thus an excuse defense negates mens rea. (but not totally) – b/c you will have the requisite mens rea as far as the statute demands (intention)
V. DURESS – Excuse Based Defense – Not to be confused with the justification based defense of Necessity (as people often do) – This will definitely be on the exam since it is easy to argue around – On one hand it seems fair to punish a person who acts under coercion, since they did intentionally/voluntary commit the act, and in some since he chose to commit the crime.(i.e. Chooses to violate the law rather than suffer the consequences of the unlawful threat) – On the other hand we tend to feel compassion for the coerced actor: We can empathize with her situation. NOTE, THIS IS DIFFERENT FROM A ‘FAILURE OF PROOF’ DEFENSE
A. Duress –The defense of duress is available where D commits a crime on account of a threat by a third party which produces a reasonable fear in the D  that he will suffer imminent death or serious BI to himself or another if he doesn’t comply w/the 3rd party’s demands, and there is no reasonable oppor. to escape the threatened harm
a. Imminency – Traditionally courts have required that the harm w/which the D is threatened be immediate or at least imminent. [Argue how it is/isn’t imminent] – Yet of the state is an MPC jurisdiction the Sec 2.09 does not impose any requirement that the threatened harm be imminent.  All that is required is that the threat be of such that a person of “reasonable firmness” would be “unable to resist” it. [argue what a person of reasonable firmness is likely to do]…So X is entitled/not entitled to the defense of Duress.

b. Duress is no excuse for murder – In most states, Duress cannot be an excuse to commit a homicide, even where the D reasonably believes that he or his close relative will be killed if he does not carry out the homicide. This is under the rationale that the drive for self preservation is strong but it is not irresistible and therefore people should be persuaded to resist such coercion. (however most courts do allow duress to be a mitigating factor that reduces a murder charge to voluntary manslaughter)

i. Felony Murder – although duress is not normally allowed as a defense to homicide charges, this is not true where the homicide is felony murder.   In other words, since duress can be used as a defense to the underlying felony, duress may be used to prevent the felony from giving rise to felony murder.



c. Utilitarian - Duress and Excuses in general are not explainable under Utilitarian principles.  A utilitarian would say that when the mens rea exists and the actus reus is carried out, then to not punish would be anti-deterrence and that’s not allowed. Society doesn’t benefit by excusing people who have the required moral blameworthiness.
i. On the other hand, a Utilitarian might not punish b/c offender was non-deterrable, (no reason to punish them 
d. Yet a retributivist says that he is morally blameless b/c he had no choice (as concerned to the reasonable man)

i. .Causation - Threats that caused him to commit the crime
ii. Character theory - His character couldn’t properly be inferred from his actions here; not really a criminal
iii. Free choice - Didn’t freely choose to do this
e. Duress as a Justification Defense – Some cts hold that when a person is forced to commit a crime, duress exculpates him on the ground that he did the right thing by acceding to the threat

i. Duress v Necessity – In the case of Duress, a Δ acts as a result of an unlawful human threat, whereas in the case of Necessity he acts b/c of a natural emergency. 

ii. Rationale of this conception – In the cases in which duress results in acquittal the coerced actor has committed the lesser of the 2 evils.

f. Duress as an Excuse Defense – MOST COURTS TREAT DURESS AS AN EXCUSE DEFENSE – As well as the MPC

i. Blameworthiness of the actor – Intuitively, most people think that a coerced actor is morally blameless, but that he acted improperly.

ii. Example – C threatens to cut off D’s finger unless he rapes V – He might be acquitted under duress at CL, the jury wont say that rape is a lesser evil than loosing a finger (probably isn’t) – The jury will however decide that in light of the unlawful threat by C, C-rather than D – is to blame for the rape.

iii. Rationale for the excuse – The essence of the duress excuse is that a person is not to blame for his conduct if, b/c of an unlawful threat, he lacks the fair opportunity to conform her conduct to the law. 
g. Duress v. Necessity – 
i. Duress involves human threats, traditional necessity involves natural threats (though many states allow necessity to apply to human threats as well
ii. Necessity is a justification defense, Duress is an excuse defense 
B. Common Law Elements of the Defense– All req’ts are STRICTLY applied 
1. Nature of the threat – To be excused for committing an offense the D must prove that he was the V of an unlawful threat to imminently kill or seriously injure her or another person.

a. Deadly Force – Notice that the defense only applies if the coercer threatens to use deadly force (likely to cause death or serious BI) – a lesser threat, such as minor physical injury or to cause economic/reputation harm, is not allowed. 

b. Imminency – The deadly force that is threatened must be present, imminent, and impending. [People v Luther]

2. Absence of Reasonable Alternatives – The Coerced actor must reasonably believe (OBJECTIVE) that there was no way to avoid the harm threatened except to accede to the threat.

3. Non-fault of the actor – The coerced actor must not be at fault for being in the coercive situation in the first place
a. Example – D joins a terrorist org.  Later she is coerced to commit a crime in furtherance of their ideals – She cannot claim duress

C. Intolerable Prison Conditions – I didn’t cover this in the Meat – If applicable it is on pg 14-4 thru 14-5 - 

1. Issue – Is the Threat of sexual assault or lack of proper conditions a valid Necessity (justification) or Duress (excuse) – to avoid conviction of escape? 

2. The Law – [allowed but limited] Won’t permit unless the prisoner turns himself in and doesn’t use violence during the escape.

3. Nature of the Defense – cts are split on whether it is duress or necessity.

D. MPC – The following are the elements of the offense via the MPC §2.09 which unambiguously treats duress as an excuse! [It provides that duress is an affirmative defense, that the actor engaged in criminal conduct b/c she was “coerced to do so by the use of, or threat to use, unlawful force against her person, or the person of another.”;  threat = “threat that a person of reasonable firmness in her situation would’ve been unable to resist.”]– 
i. Affirmative Defense – you admit to committing the act, but you have a reason why society shouldn’t impose criminal responsibility

1. Does NOT negate an element of mens rea

ii. ( Thus the defense may be raised even though the D did NOT commit the lesser of the two evils – (which is required for justification – remember that excuse is a lower standard than just.) – However if the crime WAS ALSO the lesser of the two evils then the MPC 2.09(4) suggests that Duress and Necessity can exist side by side.  Thus, if you have a choice of both, get the justification defense first.  It says that you’re not wrongful.  As opposed to an excuse which says you’re wrongful, but under the circumstances we’ll let it slide
1. Elements of the Defense – 

a. Nature of the coercion – Must be coerced to commit the crime by the use, or threatened use, of unlawful force by X, against another.

i. Under the code it is not necessary to show that X ordered D to commit the crime charged, just that X’s coercion caused it.

· Example – Intolerable prison conditions – May invoke the duress defense if sexually threatened (didn’t order to escape)

ii. Nature of the force – Need not be an imminent, deadly threat as required by CL, any form of phys harm will suffice (not eco or rep though) – Thus this is much more lenient than the CL version – 
iii. There is no limitation as to whom the threat must be directed at (can be Δ, a relative, or a 3rd party – much broader in MPC)
b. Reasonable Firmness Test – A physical threat that a person of reasonable firmness in D’s situation would have been unable to resist the coercion

c. Blameworthiness of the coerced actor – 2.09(2) - The Def is unavailable to a person who has recklessly placed herself in the coercive situation.  However if she was NEGLIGENT in doing so, she may claim duress for all crimes EXCEPT those based on negligence.

VI. INTOXICATION – Only a limited offense to criminal conduct – Does not constitute an excuse defense (Offered as a failure of proof defense)
A. Involuntary Intoxication – no defense unless it operates to negate an element of the prosecution’s defense
1.  When Intoxication is Involuntary:  When the actor is coerced/forced to ingest the intoxicant or the actor becomes intoxicated by a innocent mistake, or the Actor suffers from pathological intoxication MPC §2.08(5)(a) - (Grossly disproportionate intoxication relative to the amount ingested OR the actor becomes unexpectedly intoxicated from a prescribed drug. [City of Minneapolis v Altimus]

a. People v. Penman – D was tricked into taking cocaine in the tablet form after being told it was a breath mint. – Innocent Mistake - 

2. General Rule – Invol Intox is a defense to a criminal defense in 2 circumstances – 

a. Lack of Mens Rea – As a result of the II, the actor lacked the required mental state for the offense for which he was charged.  This is the CL and MPC rule [§2.08(1)] – Example – D is charged with burglary of V.  As a result of the II, D did not have the requisite specific intent to commit a felony inside V’s home ---D is acquitted. 

b. “Temporary Insanity” – Due to II, the actor was temporarily insane at the time if the offense – [§2.08(4) Intox. that … is not self induced … is an affirm. def. if by reason of such intox. the actor @ the time of his conduct lacks substantial capacity either to appreciate its criminality (wrongfulness) or to conform his conduct to the req’ts of law] – Acts as an affirmative defense
i. Clarification – in essence, one applies the state definition of Insanity (see below) except that the triggering condition will be the involuntary intoxication, rather than the mental disease or defect.

B. Voluntary Intoxication – “Self-Induced intoxication” is not a true defense/excuse to a crime. In fact, the act of getting intoxicated enhances rather than mitigates culpability (moral blameworthiness/Mens rea) b/c intoxicants reduce a person’s ability to control his aggressive feelings and antisocial impulses.  BUT, relevant b/c it possibly negates a material element of the criminal offense (Mens Rea defense; similar to Mistakes of Fact and Law)
1. Mens Rea – 

a. CL –If it is a Specific Intent crime - in Most Juris. a person is not guilty of a SPECIFIC INTENT offense if, as a result of the intoxication, he lacked the capacity or failed to form the SI required in the definition of the offense People v Low [Argue how this was a specific intent crime and how he did/didn’t have the SI of the plus (ie intent to commit a felony therein)] So his intoxication, although voluntary, prevented him from forming the mental state (mens rea) needed for (burglary). 
If it is a General Intent Crime – [This Rule does not apply to general Intent Offenses at CL]; Vol. Intox. is not a defense to a GI crime
If the crime can be committed Recklessly/Negligently - Virtually all states (and the MPC 2.08(2)) agree that voluntary intox will never negate the existence of recklessness/negligence - thus D’s intoxication will be irrelevant.  In a sense, X’s recklessness in getting that “sloshed” will “carry over” and be deemed recklessness (of the crime charged).  Therefore even though his mistake was caused by his intoxication, he still meets the mental state req for (battery).  To hold otherwise would be counter-deterrent and would endorse a free pass for drunken reckless behavior.
Example – D, (drunk as shit) stabs V – If he can show that he lacked the Specific intent to kill b/c of the intox = acquittal.

b. MPC – The MPC, however, Does NOT distinguish b/t Specific and General Intent Crimes – Under the MPC, Voluntary Intoxication will exculpate the D if it negates ANY element of the offense – MPC § 2.08(1). [Except if charged of a Reckless/Negligent crime (see above)]
c. In Ind. vol. intox. gets you off intent or purposeful, but not knowingly, and since murder can be committed knowingly, ( is guilty as charged
2. Insanity – Temp Insanity due to vol. Intox. is not an excuse unless the habitual abuse of intoxicants can cause mental illness and thus the intoxication cause mental illness but not the intoxication itself will justify an Insanity Plea (Excuse) (But NEVER an intoxication plea)

3. Alcoholism and Drug Addiction – Intox that is a result of alcoholism or drug addiction is voluntary for purposes of the intoxication defense
VII. INSANITY – EXCUSE based defense; There is a strong Public sentiment to abolish or strongly narrow the defense.  Majority view is the societal morality view (The hybrid was the maj. of the Wilson ct)
A. Insanity Defense: Why? – 

1. Utilitarian Argument – A person who suffers from a disorder that undermines the actor’s ability (1) to perceive reality (cognitive) or (2) to control her conduct (volitional), is undetterable by the threat of criminal punishment. Therefore punishment is inefficacious.

a. Counter Arguments - 

i. Specific Deterrence – His undeterrability demonstrates his dangerousness, and thus he should be incarcerated

ii. General Deterrence – Is a warning to sane people who might otherwise believe that they could escape punishment by faking insanity

2. Retributivist Argument – Lacked the mental capacity to make a rational decision to violate the law.  Thus, he is not culpable (morally blameworthy)
3. Arguments for Abolition of the Defense – 

a. Abuse – The insanity Defense Results in Abuse – It is a defense too easy to raise and too difficult to refute – thus a guilty person avoids conviction and walks free.

i. Rebuttal - 

· Statistics – Rarely raised and very rarely successful, Jurors are skeptical of Insanity claims.

· Role of the Jury – When the defense of insanity is raised by the accused, the trier of fact has the burden of accepting or rejecting the evidence, including the testimony of the expert witnesses.  The court will instruct the jury that the state has the burden of proving all the material elements of the crime.  The jury is free to disregard or disbelieve the witness’ evaluation of the D’s mental condition.  Under the Insanity Defense Reform Act of 1984, which constitutes the federal insanity statute, neither side may offer the testimony of an expert as dispositive conclusions of the issue of the D’s sanity; this is left to the jury.  Thus despite a substantial amount of expert testimony to the contrary, the jury could conclude that D was/wasn’t insane.  Fraud is not a problem unique to insanity and it is up to the jury to separate the wheat from the chaff.

· Going Free – An insane acquittal never goes free – They are committed to a mental institution –


B. D would argue that he was insane under the ____test and that his mental impairment rendered him unable to from the requisite mens rea fro the crime
C. The M’Naghten Test – This has been the majority rule in the US (except for a brief period in the 70’s) (Cognitive based defense)
1. Rule – A person is insane if, at the time of the act, she was laboring under such a “defect of reasoning, from a disease of mind” (aka mental illness), as: (1) not to understand the nature and quality of the act she was doing; OR (2) if she did understand it, she did not know what she was doing was (moral/legal) wrong.

a. Criticisms – Puts a VERY subjective emphasis on D. – “Cognitive” (knowledge) analysis only. Only question: did the disease affect his ability to know what he was doing was wrong. (focus on what the D knew – it refuses to recognize a “volitional” component.)  Scientifically outdated because it doesn’t look at the whole person, doesn’t acknowledge our modern understanding of mental disease.  and “Know vs. Appreciate” Usurps the jury’s role b/c it calls upon the psychiatrist to tell the jury what the D knew/did not know cognitively
b. Example – B/c of a Mental illness she thinks she’s killing a wild boar, but it’s a person – D is insane b/c she does not know the nature and qual of her act – This also qualifies under the 2nd prong – that she did not know what she was doing was wrong.

i. Right/Wrong Prong – Cts are split as to whether the right/wrong prong of the M test refers to “legal” wrong or “moral” wrong – In jd that use “moral wrong”- the relevant issue is not whether the D believed that her act was morally right, but whether she understood societal standards of morality 
[People v. Serravo – God told him to stab his wife – he knew it was legally wrong but thought it was morally right – in a “Legal” wrong juris he is not insane and is guilty – In a “Moral” wrong juris he is not found to be non-insane just b/c he believed what he did was morally right.  – The proper issue is whether he knew that society would view his act as wrong! If so then he’s Not guilty.
· Deific Decree rule – a Few Juris provide that a person who is commanded by god is insane even if she is not insane under normal right/wrong principles [State v Crenshaw] – Other Cts view Deific Decree delusion as an important factor in assessing a person’s “cognitive” ability to distinguish right from wrong with respect to the criminal act charged [Serravo]. (The D must have been told by god – not that it was OK by god)
C. Irresistible Impulse Test: In an effort to go beyond the cognitive based M rule, some states apply the M test and supplement it with the Irresistible Impulse test, a “volitional” based standard. (takes into account both “cognitive” and “volitional” components of a D) - A person is insane if, as a result of a mental disease/defect, he acted with an irresistible and uncontrollable impulse [Commonwealth v Rogers] – OR if he lost the power to choose b/t right and wrong, and to avoid doing the act in question b/c his free agency was at the time destroyed [Parsons v State]

1. Criticisms of the II Test – 

a) All or Nothing Feature – Test requires proof that the D’s conduct was irresistible – ie that he lacked total “volitional” capacity (an extremely rare occurrence) –Problem is that it bars all other components – also it doesn’t allow enough scientific testimony about cognitive/volitional 
b) Impulse element – Test requires proof that the act be impulsive (still allows if it is preplanned as long as the actor’s ability to control his conduct was substantially impaired)

c) Reliability of Proof – Critics say that psychiatrist cannot reliably distinguish b/t a person who cannot control her conduct and one who can.

D. The Product/Duram Test – (only NH currently applies the test) - A person is excused if her unlawful act was the product of a mental disease or defect.  Clarification – A person must be acquitted if 2 things are proven 1) that she suffered from a mental illness at the time of the crime and 2) “But for” the mental illness she would not have committed the crime.

Example – As a result of a mental disease, D believed that V was her enemy – therefore after weighing her choices she killed V - though she knew what she was doing, had no strong impulses to kill and knew that it was wrong – she will be acquitted under the product test if the 2 elements are proven.

1. Support for the Product Test – Mental Health professionals prefer the test b/c of its focus on the question of the actor’s mental illness. 
2. Criticisms of the Product Test  - This rule is designed to let in all relevant info concerning  the D.  The problem is that it allows in too MUCH scientific evidence and usurps the jury’s function as the ultimate fact finder; Now experts, not the jury, determine if D is guilty
E. MPC Test – became the majority in 1972, but no longer is. Broadened version of the M test. – Takes into account “cognitive” and “volitional” components
1. § 4.01 – A person is not responsible for criminal conduct (Affirmative excuse defense) if at the time of such conduct, as a result of a mental disease or defect, he lacks “substantial (not ‘total’) capacity” either to “appreciate” the criminality (= legal wrong, as opposed to wrongfulness = moral wrong)) of his conduct (Cognitive component) OR to “conform” his conduct to the req. of the law (Volitional component). Thus the MPC test incorporates both the M’N test and a variant of the II test.  D wins if he satisfies either
a) criminality = legally wrong (violation of criminal code); wrongfulness = morally wrong (encompasses more than criminality);  State gets to chose whether they want to focus on legal wrong or moral wrong. – Look at class outline for the State v Wilson analysis of Moral vs. Legal wrong!!!
2. Essentially, ( wins if he satisfies either the M’Naghten test or the Irresistible Impulse test, under the MPC approach - 

3. Use the word “appreciates” instead of “knows” (narrower) – a child may know a gun can kill, but they may not be able to appreciate death

a) Duncan: “Appreciates” encompasses a deeper cognitive notion than “Knowledge”

4. Does not require a complete impairment to control their conduct – just that they lack a substantial capacity…to “appreciate” or “conform”
5. 4.02 Eliminates sociopaths – The terms “mental disease or defect” do not include an abnormality manifested only by repeated criminal or otherwise antisocial conduct

a) Why not allow? (They do this through no real fault of their own) ( 
F. The Federal Insanity Test – A person is excused if she (the Δ) proves by clear and convincing evidence that, at the time of the crime, as the result of a “severe mental disease/defect” she was unable to appreciate the nature and quality or wrongfulness of her conduct.

G. Burden of Proof – 

1. Constitutional Law – Legislature is entitled to place a burden of proof on D to prove that she was mentally ill at the time of the crime.

2. Statutory Laws – Some states have chosen to place the burden on the prosecutor to prove the D’s sanity.  In contrast, the Federal test places the burden on the D by clear and convincing evidence.

3. Mens Rea v Insanity – A person who does not know the nature and quality of her act is likely not to possess the requisite mental state to be convicted of the offense.  In such case the prosecutor must maintain the burden of proof as the D’s mens rea b/c it is an element of the offense.

I still have a few pages to add to this!!!!!!!!!!! 
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ATTEMPT/SOLICITATION/CONSPIRACY


-
ATTEMPT– AKA Incomplete or “Inchoate” criminal conduct – The question of consideration is when do the ‘incomplete’ or ‘unsuccessful’ efforts to commit a crime become an ‘actual’ crime (target offense)? – This is difficult b/c if the law enters too quickly, individuals w/o criminal design might be arrested and punished for innocent, but suspicious appearing conduct.  On the other hand if the law waits until the last moment, it may be impossible to prevent commission of an intended offense.
· Attempt offenses are Substantive offenses in an of themselves; ie conspiracy, solicitation 
· But why should society punish an inchoate offense at all?
VIII. General Principles - 

A. Definitions – In general, crimes of ‘attempt’ requires (1) that the D have the specific intention of bringing about the criminal result required for the underlying crime that he is charged with attempting and (2) engages in conduct that constitutes a substantial step toward the commission of the target (ie intended) offense.
B. Grading of Offense – (at CL attempted murder was a misdemeanor) (Modern statutes, MPC 5.05(1) an attempt to commit a felony is a felony - Punished about ½ less severely than a target crime.) 

1. Defenses of the traditional CL rule – UTILITARIAN deterrence - A person who attempts to commit a crime is just as morally blameworthy than someone who was successful. – Same for INTENT BASED RETRIBUTIVIST - 
2. Criticisms of a traditional rule –RESULT BASED RETRIBUTIVIST -  A unsuccessful criminal causes less harm than a successful one, therefore he has lesser debt to pay, UTILITARIAN – the law may wish to give a person an incentive to desist from completing the offense by mitigating the mere attempt (So they have a reason to stop during the act.) - 

C. Merger Doctrine – A criminal attempt merges into the target offense, if it is successfully completed. (cannot be convicted of both murder and attempted murder)
1. Exception: Conspiracy; can be convicted of both conspiracy & murder

D. Assault – is an attempt offense in disguise, but with different rules

1. CL – Assault is attempted battery (different from attempted murder, b/c AM requires no completion, whereas assault does (Hit them))
2. Modern Statutes – Broadened the definition to conform to the tort definition. (Placing another person in reasonable apprehension of imminent battery.)

IX. Mens Rea – ( ALL ‘attempt’ (murder/robbery/rape/larceny/arson etc) crimes require SPECIFIC intent; (mens rea for attempted murder ≠ mens rea for murder
A. Dual Intent - Mental state req’d for a criminal attempt is “The intent to commit some other crime” (State v Green) - It is more complete to say a criminal attempt involves 2 intents:
1. (For the crime of attempt, the specific intent to commit the target offense must be proven, even if such intent is not req’d to be guilty of the completed/target offense 
2. First Intent – The actor must intentionally commit the crime that constitute the actus reus of an attempt – ie s/he must perform an act that constitutes a substantial step in the direction of committing the target offense, or which brings him in proximity to commission of the offense.

3. Second Intent – The actor must commit the actus reus of an attempt with the specific intent to commit the target offense.  This latter state of mind is almost always the critical mens rea issue in attempt prosecutions.

a. Example – D intentionally aims a loaded gun at V – she is arrested before she can pull the trigger – NOT GUILTY of attempted murder unless her intent was to murder, if her intent was merely to scare then it is not murder.

4. MPC – 5.01 (READ) slightly different language, but the analysis is the same.  A person is not guilty of attempt unless he: “purposely engages in conduct that would constitute a crime if the AC were as he believes them to be…”[MPC 5.01(1)(a)] “acts with the purpose of causing or w/ the belief the criminal result” [MPC 5.01(1)(b)]; or “purposely does…an act…constituting a substantial step” in furtherance of an offense [MPC 5.01(1)(c)]  
a. Note that 5.01(a) & 5.01(b) related to completed attempts

b. Note that 5.01(c) relates to incomplete attempts

c. 5.01(2) gives example of substantial steps
B. Comparing Mens Rea of Attempt to Target Offense–An attempt often requires a higher level of mens rea that is necessary to commit the target offense. [Gentry]
Thacker v Commonwealth – As a practical Joke D fired a gun into a building – If someone died she could be convicted of murder b/c it was extreme recklessness-depraved heart (A state of mind that satisfies the element of malice aforethought) – However, if no one dies, then she is NOT GUILTY of attempted murder as she did not have the specific intent to kill. (can’t get attempted murder for driving drunk – Good way to throw this in!!!) – Argue SUBSTANTIALLY CERTAIN –and this may be enough to satisfy the ‘intent’ requirement - 
1. Substantial Certainty exception - Normally one cannot be convicted of attempted murder by recklessly bringing about a near killing, since the result embodied in the definition of murder is a killing, and for attempted murder one must therefore intend (not merely recklessly disregard the possibility of) a killing.  But where the D knows w/substantial certainty that a particular result will follow from his contemplated action, most courts (and the MPC) take the position that this is tantamount to an intent to bring about that result. [Argue how it was substantially certain that people would die (ie bombing a building and your plan gets foiled)]
C. Attendant Circumstances – At CL it is unclear what mens rea, if any, an actor must possess regarding AC to be guilty of attempt.

· Application Example – D engages in conduct that constitutes a substantial step in a course of conduct intended to culminate in sexual intercourse with V (a 15 yr old girl who he believes is 17) – If he actually had sex he would no doubt be guilty of rape – is he guilty of attempted statutory Rape?
· Can you have attempted statutory rape?  You only think the girl is underage.  SL offense? Tech. yes, but he’d have an impossibility offense
1. Alt. Approaches – Some cts hold that he may, if he was reckless w/regard to AC.  Others believe it is sufficient that he was culpable in regards to the AC



Example Above – Some cts will not convict D unless he knew that she was underage or was reckless in his beliefs, others will hold that since stat rape is a strict liability offense in regard to the females age, D may also be convicted of attempted statutory rape, even if he possessed no culpable state of mind as to V’s age.  – Simpson – Just know that ordinarily, there can be no attempt to commit a crime defined in terms of recklessness or negligence or strict liability.
2. MPC– The “purpose” requirement does not apply to AC, a person is guilty of an attempt if he possesses the mental state that would suffice for the target offense [Thus no mens rea needed for SL] [Still cant have attempted reckless murder just b/c you’re reckless b/c even though the AC are satisfied (you acted reckless w/respect to the AC) – you still did not have the specific intent for the result (Killing, the rapist did have the specific intent for the result (Sex with a minor) – even if he didn’t know her age) [This will be a Multiple choice]
Note –can never be guilty of att. felony murder b/c crim.attempt requires specific intent, a conviction for felony murder does not req. specific intent to kill [Bruce v St.]
X. Actus Reus – This is the meat of Attempt, where do we consider the attempt of a crime - an actual crime; still ‘stuff’ left to be done b4 attempt is completed
A. Last Act Test – The rule used to be that a criminal attempt only occurred when the person performed all of the acts that she believed were necessary to commit the target offense. [Regina v Eagleton] Today, there is a general agreement that an attempt occurs at least by the time of the last act, but NO jurisdiction requires that it reach this stage on ALL occasions.

Example – According to this test, D is not guilty of attempted murder unless, for example, she pulls the trigger of the gun, stabs the victim, or puts poison in his coffee etc.

1. Criticism–most cases it will not be possible for police to prevent the target offense if they must wait until the last act is committed in order to make an arrest

B. Modern Tests – ( All about proving PERPETRATION; preparation is insufficient to constitute the actus reus of the crime.  Must cross the line from prep. to perp.;  the concern here is that this becomes very close to punishing someone w/ a ‘evil’ thought/mind (apply McQuirter case & North Hollywood bank robbers cases to this)
1. Dangerous Proximity to success Test – Attempt is not satisfied unless the conduct “is so near to the result that the danger of success is very great.”; MOST concerned w/ how much remains to be done  [People v Rizzo] - Focus on what ( has left to do to complete the offense.  Older decisions frequently require ( to achieve a "dangerous proximity to success." But modern courts tend to require merely that ( take a "substantial step" towards carrying out his criminal plan. (Commonwealth v. Peaslee); has nothing to do w/ how physically close, but how dangerously close he was to committing the target offense
Example – D and 3 other armed men drove around in their car looking for their intended victim, who did not show up.  B/c they lacked the ability to complete the crime, they were not dangerously close to success.

2. Physical Proximity Test –  (Peaslee) overt act must be proximate (physically near) the completed crime;  To be guilty of attempt, an act must go so far that it would result, or apparently result, in the actual commission of the crime it was designed to effect, if not extrinsically hindered or frustrated by extraneous circumstances. [Commonwealth v Kelley] – [State v Dowd]
Examples – D1, weapon in hand, has her victim in view and can immediately proceed to rob her (absent external factors like the police stopping him) – D1 is guilty of attempted robbery. - - - - D2 [in Kelly] intended to trick V out of her money and convinces her to go back to the bank (he is arrested before she comes back w/the money and he can make overtures to obtain the cash – D2 is NOT  guilty of attempt.

3. Indispensable element-  (Mahboubian) – Δ was committed to commission to target b/c his conduct illustrates/shows that he has engaged in a particular act that was indispensable to the crime
a. Pg 759, note 2: antique case – Ct said Δ hadn’t gone far enough;  must do the act that is most critical/essential to the commission of the target offense
4. Abnormal Step– (Reeves – girls w/ rat poison) requires proof that the Δ engaged in conduct beyond which an ordy citizen would not have
a. Reeves case didn’t adopt laundry list of examples that corroborate substantial step in 5.01(2)
i. Had this been an MPC jd, jury wouldn’t’ve had much discretion, b/c of 5.01(2)(e)

ii. That’s why ct said jury was only permitted, but not req’d to find they had taken a substantial step

iii. What if it hadn’t been rat poison?  What if they mistakenly thought the rat poison was sugar? ( 
5. Unequivocality or “Res Ispa Loq” test – (Miller) Other courts follow a completely different approach, concentrating not on how close ( came to success, but on whether (’s conduct unequivocally manifested his criminal intent. This test provides that a person is not guilty of a criminal attempt until her conduct ceases to be equivocal (ie her conduct alone demonstrates her criminal intent.) [King v Barker] – (you have to be certain by looking at his conduct that he was about to kill him).  — but if it does unequivocally manifest criminal intent, it suffices even though completion of the plan is many steps away.
People v Miller – [Post Office/constable] Said he was going to Kill him and was apprehended before – NOT GUILTY b/c up to the point where the gun was taken by the D, there was no way to prove if he was going to kill or demand his arrest.  Aiming would have helped.
6. Probable Desistance Test – (Henthorn – forged prescription case) guilty of attempt if he has proceeded past “the point of no return” – (the point in which an ordinary person is likely to abandon their criminal behavior.); he’s not going to change his mind from the commission of the conduct
7. MPC Test – Under the MPC 5.01(2), conduct meets the act requirement if, under the circumstances as ( believes them to be: (1) there occurs "an act or omission constituting a substantial step in a course of conduct planned to culminate in (’s commission of the crime"; and (2) the act is "strongly corroborative" of the actor’s criminal purpose.  (MPC results in conviction of attempt of a lot sooner period of time than under many of the CL tests)
a. In other words, ( has to have mens rea and take a substantial step - The MPC’s "substantial step" test is followed in most states.

b. (State v. Reeves): (s wanted to poison their teacher’s coffee - Merely possessing the poison does not corroborate an intent to kill.

c. (U.S. v. Alkhabaz): an issue of whether sexual/ violent e-mails constitute a communication containing a threat under the statute.

1. What type of action was Congress trying to prohibit?  Not sure because the actus reus (what constitutes a threat) was not clearly defined.

2. Rule: can’t hold ( liable if the criminal statute is not clearly defined.


A. Special Defenses

1. Impossibility

a. Legal impossibility: a full defense available when the action ( set in motion would not constitute a crime, even if carried out fully as desired.

1. (U.S. v. Thomas): [Supplement] can someone be convicted of rape if the victim is already dead? (sicko, nasty necropheliacs)

2. It is legally impossible to rape a dead person; i.e. it’s not a crime (but you’re a freakin’ nut case if you do this!)
3. He had the Specific intent to rape – it would’ve constituted rape had he not been mistaken of an attendant circumstance - =factual impossibility argument – Defense will argue that it is legal impossibility so he can use it as a defense.
b. Factual Impossibility: Not a defense to a charge of attempt.  The objective of the ( was prescribed by criminal law (in other words, was illegal, but circumstances unknown by ( prevented him from bringing about that objective (ex: car-jacker can’t get car to start)

c. § MPC 5.01(1)(a)&(c): abolishes legal impossibility and incorporates factual impossibility language. ( is guilty of attempt if ( did something he believed was a crime and the facts support an attempt of the crime.  It really depends on how reprehensible the crime is.

2. Abandonment (Voluntary)

a. Abandonment is a complete defense to a charge of attempt. (, by choice, stops committing the crime.

b. § MPC 5.01(4): must be a complete and voluntary renunciation of (’s criminal purpose.  

1. Renunciation: ( not guilty of attempt even if his action constitute a substantial step if: (a) he abandons the effort to complete the crime or prevents it from being committed; or (b) his conduct manifests a complete and voluntary renunciation of his criminal purpose.

c. (Commonwealth v. McCloskey):
6(12) – The judges discretion of mercy


XI. Defenses to Attempt:  Impossibility – (Other defenses still apply too)
A. General CL Rule – The CL distinguished b/t “factual” and “legal” impossibility.  The latter (“legal”) was a defense to an attempt, the former (“factual”) was not.

B. Factual Impossibility - This form of imposs. exists when an actor’s intended end constitutes a crime, but she fails to complete the offense b/c of a factual circumstance unknown to her or beyond her control. [Factually mistaken about an attendant circumstance] NOT a defense to attempt!!!
Examples – D1, a pickpocket, puts her hand in an empty pocket – D1 is guilty of attempted larceny [People v Twiggs]

  D2 Sexually Assaults V, but he fails to rape her b/c he couldn’t get hard – D2 is guilty of Rape [Waters v State]

C. Legal Impossibility – when the action the D performs or sets in motion, even if fully carried out as the D desires, would not constitute a crime - 
1. Pure Legal Impossibility – This form of legal imposs. applies when an actor engages in lawful conduct that she incorrectly believes constitutes a crime.

Example – D files the fed tax income return on 4/15.  She believes the filing deadline is Apr 14, so she incorrectly believes that she is in violation of the law – She is NOT guilty of a violation of a tax law.

a. Rationale – Conduct is not criminal just b/c someone incorrectly believes it as so, to convict her would violate the principle of legality – 
i. Just as ignorance of the law doesn’t excuse, ignorance of the law doesn’t make you a criminal (tapping on shoulder ≠ rape or attempted rape)
2. Hybrid Legal Impossibility –(the more typical case of impossibility)  This form of impossibility applies when an actor’s goal is illegal (this distinguishes it from the last case), but commission of the offense is impossible due to a mistake by the actor regarding the legal status of some factual circumstance relevant to her conduct. [Actor’s Goal is illegal, but commission is act is impossible b/c Δ is mistaken about  the factual status of a legal circumstance]
Example – D receives property she believes is stolen (not stolen) – Not guilty of receiving stolen property b/c the actus reus of the offense has not been proven-the stolen nature of the property.  Also She is NOT guilty of attempted Rec of SP b/c the property had the legal status of being unstolen, it was legally impossible for D to receive stolen property. [People v Jaffe]
a. Reason for confusion – easy to confuse hybrid w/pure (factual)

Example – X shot V.  While V was laying on the ground D fired more bullets into him – coroner said that V was dead at the time D shot him. – This could be EITHER impossibility Factual = He was dead so he could not attempt to kill him – Legal Impossibility Legally impossible to Kill D b/c the law only prohibits the killing of a human being which V was not at the time D shot him – People v Dlugash - 
Main argument is that the D has the required Mens rea, so he is just as morally culpable – MPC acknowledges this

The dissent focuses on what remains to be done to reach a target offense

The majority says the way the statute is written, we don’t have to look at what remains to be done; focus’s on ANY act (even one) coupled with the specific intent (mens rea) to commit that offense)

AKA – the dissent focuses on what was done

What remains to be done (The less that remains to be done is evidence of perpetration)

In terms of statutory Analysis – The majority is a better argument (in interpreting this statute)

Dissent focus’ (objectively) on his actions – Focus’ on the actus reus

Majority focus’ (subjectively) on his mindset – Focus’ on the mens rea
D. MPC - 5.01(1)(a), (c) - Code provides that a person is guilty of attempt if his conduct “would constitute the crime if the attendant circumstances were as he believes them to be.”  The effect of this language is to abandon the hybrid legal impossibility defense.  Pure legal impossibility continues to be a defense. – Thus a person would be guilty of attempt in both Jaffe and Dlugash, as well as in ALL factual impossibility cases.
1. Rationale for the abolishment of the defense – Just as dangerous and culpable as one who succeeds.

2. Important – Notwithstanding the language from the code, pure legal impossibility remains a defense. (Tax filing case = still not guilty)
a. Another way to get you off is via the principle of legality – there’s nothing wrong/criminal w/ what you did, (U can’t be convicted of a crime, even if U thought it was a crime

E. EXAM – 

1. @ CL there is a distinction b/t factual & legal impossibility ( Legal is a defense, factual is not
a. Many cases involve pure factual imposs. (no defense), but there are also many cases in which legal & factual  imposs. overlap, so you could arguably claim either one

i. In such cases, on a exam, tell prof. that in many jd it’d be factual imposs (show how it is factual), and also show how it could be viewed as legal imposs (show how it is legal imposs);  ie shooting a dead person
2. Many, jd, incl. MPC, have abolished the jd, b/c the person is just as dangerous & just as culpable whichever form of imposs we’re dealing w/
XII. Defense:  Abandonment – 

A. MPC - 5.01(4) – Defense of “Renunciation of criminal purpose” - A person is not guilty of a crime of a criminal attempt, even if her actions constitute a substantial step in the commission of an offense, if: (1) she voluntarily abandons her effort to commit the crime or prevents it from being committed; and (2) her conduct manifests a complete and voluntary renunciation of her criminal purpose. (total abandonment of plan, not just temporary; if temporary, still as dangerous, maybe even more so)
Examples–While attempting to rob a bank D1 flees when she observes a cop - (Won’t succeed in this defense b/c the abandonment was not voluntary)



D2 a prison inmate, attempts to escape, just as she’s about to climb over the fence she thinks of her children and doesn’t want to shame them by her conduct – therefore she abandons – if the jury believes her, she will get an acquittal.

1. Rationale – (Retributivist AND utilitarian)A person who voluntarily and completely abandons her criminal endeavor is no longer dangerous – Moreover this defense provides an incentive to an actor to abandon
2. Doesn’t count if you just wait – this it is important “WHY” you abandon the attempt (Voluntary/involuntary line drawing)

B. CL - CL did not recognize this defense – Rationale is that once the social harm of an attempt has occurred, a person cannot undo that harm, just as a person cannot avoid guilt for a theft by returning the property to the victim.
C. 794, q5 – when is it too late to abandon her intent?
D. Exam Q: What is the social harm that is attempted to be prevented by Inchoate defenses?  And why do we recognize the defense of abandonment
1. Serving the gtr Utilitarian purpose?

E. Exam Q: Why recog. Vol Abandonment?  

1. Has to motivated by internal reasons in the Δ, and it must be a complete renunciation of his criminal purposes
2. This is a GENERAL defense to attempt, b/c the Actus Reus is incomplete

F. Voluntary abandonment is a complete defense to the crime of attempted murder!!!  NOT a Failure of Proof Defense;  asserted after the prosecution has established the Δ perpetrated the target offense;  Vol. Aban. is an AFFIRMATIVE defense
1. Is it a Justification def or Excuse def ? ( Prob. Excuse, b/c Justification means no social harm has occurred, but we’ve established that there is 
2. Could argue Justification 

Would 5.01(4) stops raping b/c child is about to come home – or b/c she is pregnant (Possible essay) ( this is NOT voluntary abandonment
General Defenses ( defeating one of the elements of the crime charged (Failure of Proof); defeats proof of the Actus Reus; w/out a showing of PERPETRATION, Prosecution 
Essay Format – 

Attempt – 

Murder – 

If acted recklessly - Normally one can not be convicted of attempted murder by recklessly bringing about a near killing, since the result embodied in the definition of murder is a killing, and for attempted murder one must therefore intend (not merely recklessly disregard the possibility of) a killing.  (though if the death did occur he could be convicted for murder (reckless-depraved heart).
Substantial certainty exception - But where the D knows w/substantial certainty that a particular result will follow from his contemplated action, most courts (and the MPC) take the position that this is tantamount to an intent to bring about that result. [Argue how it was substantially certain that people would die (ie bombing a building and your plan gets foiled)]

Other crimes – Cts vary as to how far along the D’s preparations must have advanced before they give rise to attempt liability. Then argue each test – 

REVIEW – 

· Act vs rule utilitarian – Act focus’ on the act – will it increase happiness, a rule focus’ on the existence of the crim law rules themselves – A rule cannot punish an innocent perso n.  an act could.

· Motivation does not play into mens rea – this says why they did it, not what there moral culpability when they did it.

Will not test on conditioned purpose 2.02(6) – give me car or I will kill you

Homicide – premeditation and deliberation is only in pre MPC statutory – No CL and no MPC – premed – to think about before hand, and deliberation is to reflect upon with cool purpose.

A person is guilty of criminal homicide if he purp, knowingly, recklessly or negligently [mens rea] causes the death [result-causation] of another human being [AC]
Breaking[conduct] and entering [conduct] a dwelling house [AC] of another [AC] at nighttime [AC] with the intent to commit a felony therein [Mens rea]

Crimes – Homicide – ripe – attempts (say the inchoate offense of attempt…)

She’ll give a new statute and ask questions like what mens rea would be required for attempt of this statute.

D will always argue Legal imposs and State will always argue Factual Imposs

MC – D, B
“It is not a crime unless it is codified as such and it must do so very clearly” – Any ambiguity…Def on Test!!! – 


“A statute imposes a legal duty”


“Prosecutorial Discretion” – Even if it is a crime, they don’t have to press charges (Lottery Ticket Case; Supplement p. 61)





We hold such a high burden of proof b/c of the fear of being wrongfully convicted





Mentally Illness is a Dr. given status


Insanity is a legal status





You cannot be legally insane w/o being mentally ill (Can be mentally ill and not Insane)





Above the line is simply an Intro to Criminal Homicide – Below the line is much more Detail





Remember – Any time I say Statutory Approach – That just means Pre-MPC statutes (The “degrees”)





When answering an essay, always start each hypo with:  “The legally relevant Inquiry in this case is…” she LOVES this and it’s a good way to easily answer the question





Rape is so sensitive to a woman b/c it is a violation of her bodily integrity!!!!!





Remember that Justification takes precedence over Excuse -  Just = you acted lawful, excuse = you acted unlawful but you are not blameworthy





CL AND MPC say you have to retreat to the wall – Most jd hold that you do not have to retreat.





Difference b/t CL and MPC is that CL is objective and MPC is subjective. – Get MPC stuff about if you neg or reck kill a bystander you don’t have SDh





Most important – 1st always establish that one is suffering from a mental disease or defect





Ask – She said that Hybrid Legal Impossibility was NOT a defense – is it a failure of proof???





Regina v. Cunningham


Trial Ct – Broad


Appellate Ct - Narrow





Regina v. Cunningham


Fiancé theft of gas meter ≠ injury of mom-in-law





Added “IV. C, D, & E”





EXAM POINTERS:


Talk about the ELEMENTS of the crime first (if not all proven, nothing to defend)


If all elements have been (or could reasonably be proven), then talk about defenses


Talk about JUSTIFICATION defenses b4 EXCUSE ones, b/c if he’s justified in doing what he did, then obviously he’s not to blame and there’s no reason to consider potential excuses 





1st: Was VI or II (99% - VI)


2nd: VI is NOT an Excuse


3rd: If SI crime, Δ will be permitted to be acquitted of the crime if he lacked the SI req’d in the def’n of the crime b/c of the intox. (fail. of proof)


4th: If GI crime, VI is no defense


5th: If Invol. Intox. case, the Δ gets the def. for SI crimes, for GI crimes, and if his behavior would otherwise show that he was insane under the states def’n of insanity





Any Insanity Test must do 3 things:


Conform with underlying principles of criminal law and with community values


Must allow for admission of psychiatric evidence


Permit jury to hear about mental disease or illness


Permit jury to serve as final arbiter


Of the (’s sanity or lack thereof


They are the factfinder and should decide whether a person is insane





Dressler: What you ought to do is on exam is play w/ facts of case to see how you might show why the Δ’s conduct has gone far enough to justify conviction, and what the arguments are for saying it’s too soon to punish:


1.) Some: How close Δ was to completing the crime


2.) Others: An attempt can occur long b4 you get to the final step as long as the Δ has done a great deal already in furtherance of the crime.


 





Note that every Factual Imposs could be a Legal Imposs & vice versa


Prosecution – argue factual imposs.


Defendant – argues legal possibility
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