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HOMICIDE (See MPC §210.1):
· Common Law: the killing of a human being by another human being.
· Criminal Homicide: committed without justification or excuse.
· MPC §210.1: 
· (1) A person is guilty of criminal homicide if he purposely, knowingly, recklessly or negligently causes the death of another human being.
· (2) Criminal homicide is murder, manslaughter, or negligent homicide.

	Common Law
	Pre-MPC Statutory
	MPC

	“Malice Aforethought”
1) Intent/kill
2) Intent/grievous bodily harm
3) Depraved heart
or
4) Intent/felony

Actual Malice (1)
Implied Malice (2-4)
	First Degree—
C/L murder w/ premeditation and deliberation

Second Degree—
C/L murder w/o premeditation and deliberation
	§210.2
Purposely or knowingly
Recklessness under extreme indifference to human life



	Common Law
	Pre-MPC Statutory
	MPC

	w/o malice aforethought, justification, or excuse or

w/ head of passion upon adequate provocation or

“misdemeanor-manslaughter”
	Voluntary—
Intentional killing in sudden quarrel or heat of passion

Involuntary—
“misdemeanor manslaughter” or lawful act that might produce death
	§210.3
Recklessly
Extreme mental/emotional disturbance



MURDER (See MPC 210.2):
Common Law Murder:
· Killing of a human being by another human being with malice aforethought.
· Malice: a person acts with malice if she unjustifiably, inexcusably, and in the absence of any mitigating circumstances, kills a person with any one of the four mental states:
· Intention to kill a human bring
· Intention to inflict grievous bodily injury
· Depraved Heart (extremely reckless disregard for value of human life)
· Intention to commit a felony during the commission or attempted commission of which a death accidentally occurs
· Aforethought: originally meant premeditation; now serves as reminder that malicious mental state must exist at time of homicide.
Intent to Kill: 
· Intent is a subjective form a fault. Prosecutor must prove beyond a reasonable doubt that killer purposely or knowingly took another’s life.
· Natural and Probable Consequences Inference: law presumes that person intends the natural + probable consequences of voluntary acts.
· Express Malice: manifested deliberate intention to take away life of fellow creature.
Intent to Inflict Grievous Bodily Injury:
· Serious bodily injury; great bodily harm; injury that imperils life or that is likely to be attended with dangerous/fatal consequences.
· Express Malice: manifested deliberate intention to take away life of fellow creature.
Unintentional Killing: Depraved Heart:
· Conduct manifests an extreme indifference to the value of human life if consciously takes a substantial and unjustifiable foreseeable risk of causing human death. 
· Implied Malice: no considerable provocation appears, or when circumstances attending killing show an abandoned and malignant heart.
· People v. Knoller: Dogs owned by D and husband (and acquired from prisoner who bred them for fighting) attacked and killed neighbor in hallway. Ds received multiple warnings from various people about danger of dogs.  
Unintentional Killing: Felony Murder (See MPC 210.2(1)(b)): 
Common Law:
· Felony + Killing = Murder
· A person is guilty of murder if she kills another person, even accidentally, during the commission or attempted commission of any felony.
· Rationale:
· Deterrence: harshness of rule will cause felons to commit crimes in a less dangerous manner, thereby decreasing risk that deaths will ensue.
· Greater clarity: usually, mens rea terms for robbery, rape, kidnapping less ambiguous than homicidal mens rea.
· Allocation of resources: efficient administration of justice
· Reaffirming sanctity of human life
· Criticism:
· Deterrence: no serious evidence to support deterrence reasoning b/c most are accidental deaths
· Retributive/Culpability: when applied to accidental homicides, results in disproportional punishment (historically, felonies harsher than they are now)
· Transferred Intent: intent to commit felony is transferred to act of killing.
· People v. Fuller: High-speed chase ensued in which D’s car struck another car and killed driver. Felony murder via burglary.
· DeSean McCarty Case Study: DeSean McCarty fleeing police when police struck another police in process of chase. DeSean McCarty charged with felony murder.
Limitations to Felony Murder:
· Inherently-Dangerous-Felony Limitation: 
· To be considered for felony murder, the predicate felony has to be inherently dangerous to human life, ex anti. Only if the felony always creates a substantial risk of death will it be considered inherently dangerous.
· Some states consider manner felony was committed on present occasion. Other states denominate a felony as inherently dangerous under abstract or facts-of-the-case standard.
· Problem: if you look at case based on facts, every time danger to life b/c resulted in death
· People v. Howard: Officer chasing a Tahoe when he gave up in fear of causing accident. Minute later, Tahoe collided with car, killing driver. Turned out Tahoe was stolen. Violation of statute for person fleeing from officer of the peace is not inherently dangerous to human life.
· Independent Felony/Merger Limitation:
· When an underlying felony is assaultive in nature, the felony merges with the homicide and can’t be the basis of a felony-murder conviction. If the elements of the crime have an assaultive aspect, the crime merges with the underlying homicide even if the elements also include conduct that is not assaultive.
· An assaultive felony is one that involves a threat of immediate violent injury. 
· To determine, cts. look at elements and not facts of case. 
· Rationale for Independent Felony/Merger Limitation:
· The rationale of the felony murder rule (deter dangerous conduct during the commission of felonies) is not possible when actor commits assault with deadly weapon, b/c no way for him to do so in a non-dangerous manner. No deterrent value.
· People v. Smith: D became angry, took child in room and hit her repeatedly. Child went into respiratory arrest and died that evening. Cannot convict on felony-murder, because child abuse is assaultive.
· Res Gestae Limitation:
· The mere fact that a death occurs “during” the commission of a felony is insufficient to trigger the felony-murder rule; must also be a causal connection between the felony and the death. Death can be part of the same, continuous transaction.
· Killing by a Non-Felon:
· Some jurisdictions provide that felony-murder rule does not apply if person who commits homicide is non-felon resisting the felony.
· Agency Approach: felon is only responsible for homicides committed in furtherance of the felony by person acting as felon’s agent.
· Proximate Causation Approach: felon held responsible if felon proximately caused shooting.
MPC 210.2(1)(b):
· …criminal homicide constitutes murder when (b) it is committed recklessly under circumstances manifesting extreme indifference to the value of human life. Such recklessness and indifference are presumed if the actor is engaged or is an accomplice in the commission of, or an attempt to commit, or flight after committing or attempting to commit robbery, rape or deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping or felonious escape.
· Difference: Specifically enumerates felonies that can serve as predicate felonies.
Antecedent Statutory Variation of Murder:
· Division of murder into degrees:
· First degree: all murder perpetrated by any kind of willful, deliberate, or premeditated killing, or which shall be committed in the perpetration, or attempt to perpetrate any arson, rape, robbery, or burglary
· C/L Intent to Kill
· C/L Felony Murder (if felony enumerated by statute)
· Second Degree: all other kinds of murder
· C/L Intent to Inflict Grievous Bodily Injury 
· C/L Depraved Heart 
· C/L Felony Murder (if felony not enumerated by statute)
· Purpose of degrees: confine death penalty to heinous homicides
The Willful, Deliberate, Premeditated Formula: 
· Willful: “intentional”
· Premeditation: thinking about a matter beforehand (quantity)
· Premeditation/deliberation can occur in the “twinkling of an eye.”
· Criticism: virtually every intentional killing is premeditated; no different than regular intent to kill.
· Deliberation: involves considering actions that are about to take place and reflecting with cool purpose (quality)
· One cannot deliberate without premeditating. 
· State v. Guthrie: D removed knife from pocket and stabbed coworker in neck/killed him after coworker poked fun at D and snapped him with towel in nose. Any interval of time between the forming of intent to kill and execution of intent is sufficient to support conviction for first degree murder.
· Midgett v. State: D abused son with brutal beatings over substantial period of time. Son died. Child died as result of hemorrhage caused by blunt force trauma. Ct. rules no evidence of premeditated and deliberated purpose for first-degree murder conviction; evidence sufficient to sustain conviction of second-degree murder.
· State v. Forrest: D admitted untreatable and critically ill father to hospital. D visited father in hospital and shot him. Never denied shooting; motive was to put father out of pain. Trial court did not err in submitting to jury issue of first-degree murder based on premeditation and deliberation due to fact that D carried gun to hospital and statements before/after.
MPC §210.2:
·  (1) Except as provided in Section 210.3(1)(b), criminal homicide constitutes murder when:
· (a) it is committed purposely or knowingly; or
· (b) it is committed recklessly under circumstances manifesting extreme indifference to the value of human life. Such recklessness and indifference are presumed if the actor is engaged or is an accomplice in the commission of, or an attempt to commit, or flight after committing or attempting to commit robbery, rape or deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping or felonious escape.
· Difference: No special significance to an intent to cause grievous bodily harm.

MANSLAUGHTER (See MPC 210.3):
Common Law Manslaughter:
· Consisted of homicide without malice aforethought and without justification or excuse or with heat of passion upon adequate provocation.
· Also included cases where the actor caused the death of another in the commission of an unlawful act, sometimes described as the misdemeanor-manslaughter analog to the felony-murder rule.
Rule of Provocation: 
· An intentional, unjustified, inexcusable killing, which ordinarily constitutes murder, constitutes manslaughter (or voluntary manslaughter) if it occurs during the commission of a wrongful act.
· (1) There must have been adequate provocation 
· (2) The killing must have been in the heat of passion 
· (3) It must have been a sudden heat of passion—that is, the killing must have followed the provocation before there had been a reasonable opportunity for the passion to cool
· (4) There must have been a causal connection between the provocation, the passion, and the fatal act.
· Facts Mitigating Murder: 
· Discovering one’s spouse in the act of sexual intercourse with another 
· Mutual combat
· Assault and battery
· Other—injury to one of the D’s relatives, death resulting from resistance to illegal arrest
· Traditionally a question of law, now a question of fact.
· Traditionally, also a partial justification defense; now a partial excuse defense.
· Partial defense—only mitigates, doesn’t negate actus reus or mens rea.
· Unavailable to one who kills the victim after he’s had a reasonable opportunity for the passion to cool.
· Girourd v. State: Husband kills wife after altercation in which wife verbally taunted him. For provocation to be adequate, it must be calculated to inflame the passion of a reasonable man.
· Words alone are not adequate provocation.
· Misdirected Retaliation: Occurs when a murder of the “innocent bystander” who didn’t do the provoking is killed. Does not constitute manslaughter.
Antecedent Statutory Variations:
· Manslaughter is the unlawful killing of a human being without malice. Two kinds:
· Voluntary—upon a sudden quarrel or heat of passion as a result of adequate provocation
· Involuntary— (criminal negligence) without due caution and circumspection, or a lawful act which might produce death or in the commission of an unlawful act not amounting to a felony, or in the commission in an unlawful manner (Unlawful Act Doctrine/misdemeanor-manslaughter).
Criminal Negligence:
· Criminal negligence requires the jury to find negligence so gross as to merit not just damages, but also punishment. Convictions on the basis of ordinary negligence almost nonexistent.
· Rationale for Criminal Negligence:
· Actor who creates risk of death but is unaware is subject t retributive punishment if nonwillfully ignorant or self-deceived and if due to influence of desire he should’ve controlled.
· Criticism for Criminal Negligence:
· Utilitarian: inadvertent actor does not perceive risk and thus can’t be deterred
· Retributivist: legitimacy of criminal condemnation premised on personal accountability measured by actor’s willingness to consciously violate societal norms; doesn’t happen here
· Bernice J. and Walter Williams Case Study: Parents below average intelligence. Baby is sick and has swelling in cheeks. Dies of pneumonia due to abscessed tooth. Parents charged under theory of ordinary criminal negligence
MPC §210.3: 
· (1) Criminal homicide constitutes manslaughter when:
· (a) it is committed recklessly; or
· (b) a homicide which would otherwise be murder is committed under the influence of extreme mental or emotional disturbance for which there is reasonable explanation or excuse. The reasonableness of such explanation or excuse shall be determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be.
· (2) Manslaughter is a felony of the second degree.
· Difference: 
· The defense of “extreme mental or emotional disturbance” has two components and is much broader than CL provocation: 
· (1) particular defendant must have “acted under the influence of extreme emotional disturbance” and 
· (2) there must have been “a reasonable explanation or excuse” for such extreme emotional disturbance, (objective standard) “the reasonableness of which is to be determined from the viewpoint of a person in the defendant’s situation under the circumstances as the defendant believed them to be.” (subjective standard)
· People v. Cassassa: D and victim dated casually; relationship ended when victim didn’t “fall in love.” D became obsessed and victim constantly rejected. Rejection caused D to stab victim several times. Determination of reasonable explanation/excuse made by viewing subjective situation and then assessing that standpoint from an objective viewpoint.
NEGLIGENT HOMICIDE: MPC §210.4:
· (1) Criminal homicide constitutes negligent homicide when it is committed negligently.
· (2) Negligent homicide is a felony of the third degree. 
· Difference: Negligently requires a subjective and objective determination.
· State v. Hernandez: Victim killed as result of motor vehicle accident in which D admitted he had just consumed 12 pack and whisky. Also had buttons on sun visor, some of which referenced alcohol. Conviction of involuntary manslaughter reversed. Dissent argues there is subjective standard to proving negligence; evidence of buttons should’ve been admitted.
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