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I. Joshua Dressler—Justifications and Excuses: A Brief Review of the Concepts and the Literature:
a. Justification and Excuse: The Basics
i. Justified conduct is conduct that is “ good thing, or the right or sensible thing, or a permissible thing to do.”
1. Negates the social harm of the offense.
ii. Excuse is in the nature of a claim that although the actor has harmed society, she should not be blamed or punished for causing the harm.
1. Negates the moral blameworthiness of the actor for causing the harm.
b. Should We Care About All This?
i. Sending Clear Messages: 
1. Justification defenses reflect society’s judgment that certain conduct is tolerable or desirable while excuse defenses recognize those circumstances in which society considers it morally unjust to punish and stigmatize wrongdoers. 
ii. Providing Theoretical Consistency in the Criminal Law:
1. Consideration of the justification-excuse distinction should be a valuable part of the process by which legislatures and courts coherently define criminal defenses.
c. Burden of Proof:
i. A plausible argument can be made for the rule that legislatures ought to require the government to carry the burden of persuasion regarding justification excuses, but that the defendant should shoulder the burden with excuses.
ii. Justified conduct is lawful conduct. If the defendant is required to carry the burden of persuasion, she may be punished even thought the factfinder is not satisfied beyond a reasonable doubt that she has acted wrongly.
iii. With excused conduct, all of the elements of the crime have been proved and the conduct was determined to be unjustifiable. It is not unfair to required the defendant to persuade the jury that it should show compassion by excusing her for her unjustified, socially injurious conduct.
d. Accomplice Liability: 
i. The liability of an accomplice to a crime could be affected by the justification-excuse distinction.

II. Joshua Dressler—Understanding Criminal Law: Justification Defenses
a. Searching for an Explanation Theory:
i. Justified conduct is conduct that under ordinary circumstances is criminal, but which under the special circumstances encompassed y the justification defense is not wrongful and is even, perhaps, affirmatively desirable.
b. Public Benefit Theory:
i. Justification defenses had a strong public-benefit cast to them. Conduct was not justified unless it was performed in the public’s interest, and in most cases was limited to the actions of public officers.
c. Moral Forfeiture Theory:
i. Based o the view that people possess certain moral rights or interests that society recognizes through its criminal laws (ie the right to life) but which may be forfeited by the holder of the right.
ii. Forfeiture must be distinguished from waiver. Some moral interests are not waivable, but they can be forfeited (nonconsensually as a result of the actor’s voluntary decision to violate the rights of another.
d. Moral Rights Theory: 
i. Conduct may be justified on the ground that the actor has a right to protect a particular moral interest.
ii. Forfeiture focuses on wrongdoing of victim (the aggressor) whereas the moral-rights theory focuses on the interests of the defendants.
iii. Works in a positive sense to provide the actor with an affirmative right to protect threatened moral interest.
e. Superior Interest (or Lesser Harm) Theory:
i. Authorizes conduct when the interests of the defendant outweigh those of the person she harms. Pursuant to this principle, the interests of the parties and the values that they seek to enforce are balanced. There is a superior, or at least a non-inferior, interest.

III. Joshua Dressler—Underlying Theories of Excuse: 
a. Searching for an Explanatory Theory
i. Excuse defense: nature of a claim that although the actor has harmed society, she should not be blamed for causing that harm.
ii. No single theory explains every excuse defense, but can more plausibly be defended in non-utilitarian terms.
b. Causation Theory:
i. Broadest excuse theory states that a person should not be blamed for her conduct if it was caused by factors outside her control.
ii. Not evidence that the causation principle conforms with our moral intuitions. Ex: intoxication.
c. Character Theory:
i. Person’s moral character as central to the concept of deserved punishment; punishment should be proportional to a wrongdoer’s moral desert. Excuses should be recognized as those circumstances in which bad character cannot be inferred from the offender’s wrongful conduct.
ii. Critics raise various objections to this theory:
1. A court would need to look at a person’s entire life, and not solely at the circumstances surrounding the particular criminal act, in order to evaluate her moral desert.
2. Theory does not always explain why we do punish people of good character who commit out-of-character offenses.
3. Character theory assumes that people are responsible for their character—and thus, may be blamed for their bad character—but this may not be the case.
d. Free Choice (or Personhood) Theory:
i. A person may be properly blamed if and only if she had the capacity and fair opportunity to freely choose whether to violate the moral/legal norms of society.
ii. Free choice exists if the actor has the substantial capacity and fair opportunity to:
1. Understand facts relating to her case
2. Appreciate that her conduct violates society’s mores
3. Conform her conduct to the dictates of the law.
iii. A person lacking in substantial capacity in any of these regards suffers from internal disability and does not deserve to be punished because she lacks the basic attributes of personhood that qualify her as a moral agent.
iv. A person who lacks free choice under the no-fair-opportunity prong does not deserve punishment because some external factor is acting upon her on this particular occasion such that it is unjust to blame her for her wrongful conduct.
1. [bookmark: _GoBack]Critics believe that it is too narrow.
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