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Rape (See MPC §213.1, 2, 6):
· Study of rape is a history of racism and sexism:
· In rape, the male standard defines a crime committed against women, and male standards are used not only to judge men, but also to judge the conduct of women victims.
· Scottsboro Boys Case: 9 black youths and several white youths riding in freight car; got into fight and black youths chased/threw white boys out of train. At next stop, boys were pulled off train and charged with rape of two white women.
· Why does the law prohibit rape?
· Safeguard sexual autonomy (the right of a person to choose with whom she or he will be sexually intimate).
Common Law:
· “The carnal knowledge of a woman forcibly and against her will.”
· Vaginal intercourse
· By force or threat of force
· Against her will
· Without her consent (verbal)
· Rape is a general-intent offense.
· Marital Immunity: husband was immune from prosecution for rape of his wife; could be an accomplice; could be convicted of assault/battery. 
· Based on old notions of property law.
· State v. Alston: Cottie Brown had consensual sexual relationship with D many times. After breaking up with him, D sought her at school, took her to a house, and forced her to have sex with him. Ct holds that totality of circumstances not enough to give rise to reasonable inference that unspoken purpose of threat was to force victim.
The Resistance Requirement:
· If the male uses or threatens to use force likely to cause death or serious bodily injury to the female, she is not required to resist. If the male uses only moderate force, the female is required to resist the rapist to the utmost or until overpowered.
· Verbal resistance is generally not enough. 
· Criticism: forces female to escalate danger to self, ignores fact that females freeze up out of fear; focuses on victim’s conduct instead of perpetrator’s conduct
· Rusk v. State: 21 yo mother separated from husband attended high school reunion and met D at a bar. Drove D home; D asked her to come up to apt and she followed out of fear. “If I do what you want, will you let me go?” Ct. says evidence not sufficient to conclude presence of force. Later reversed b/c reasonableness of apprehension of fear was jury question.
· Brown v. State: 20yo defendant forced himself on 16yo girl. She tried to escape, pulled at grass, screamed. Ct holds that no evidence of resistance.
· Commonwealth v. Berkowitz: D and victim were sophomores in college. Victim went to D’s dorm, where he locked door, put victim on bed, and had sex with her. Victim’s repeated “no” does not support finding of forcible compulsion.
· “No” does not always mean “no,” especially when proving mens rea of higher culpability (recklessly versus negligently).
Moving Away From Force:
· Requiring Less Force: some states require far less force, at least in cases involving atypical facts.
· Changing Resistance Requirement: a few states have abolished; some states require greatly-reduced resistance such as “reasonable resistance”
· Abandoning Force: NJ went so far as to hold that force inherently involved in sexual act itself is sufficient evidence of force to permit a forcible rape conviction.
· State of NJ in the Interest of MTS: D shows up at victim’s door in middle of the night. Awake to D penetrating her. Slapped him and told him to get off; he immediately complied. Physical force is not required and is satisfied if D applies any amount of force. 
Withdrawn Consent: 
· A withdrawal of consent effectively nullifies any earlier consent and subjects the male to forcible rape charges if he persists in what has become nonconsensual intercourse.
· People v. John Z: Victim at D’s house engaged in threesome with boyfriend and D. In middle of having sex with D, insisted that she should be going, but never told him no. A withdrawal of consent nullifies earlier consent.
MPC §213.1, 2 (See also MPC §213.6 Pg. 1008):
·  (2) “Sexual intercourse” includes intercourse per os or per anum, with some penetration however slight; emission is not required; 
· (1) Rape. A male who has sexual intercourse with a female not his wife is guilty of rape if:
· (a) he compels her to submit by force or by threat of imminent death, serious bodily injury, extreme pain or kidnapping, to be inflicted on anyone; or
· (b) he has substantially impaired her power to appraise or control her conduct by administering or employing without her knowledge drugs, intoxicants or other means for the purpose of preventing resistance; or 
· (c) the female is unconscious; or
· (d) the female is less than 10 years old.
Rape is a felony of the second degree unless (i) in the course thereof the actor inflicts serious bodily injury upon anyone, or (ii) the victim was not a voluntary social companion of the actor upon the occasion of the crime and had not permitted him sexual liberties, in which cases the offense is a felony of the first degree.
· (2) Gross Sexual Imposition. A male who has sexual intercourse with a female not his wife commits a felony of the third degree if:
· (a) he compels her to submit by any threat that would prevent resistance by a woman of ordinary resolution; or
· (b) he knows that she suffers from a mental disease or defect which renders her incapable of appraising the nature of her conduct; or
· (c) he knows she is unaware that a sexual act is being committed upon her or that she submits because she mistakenly supposes that he is her husband.
Differences:
· Grading of Rape Offenses:
· (1) Male who “compels” the victim “to submit by force or by threat of imminent death, serious bodily injury, extreme pain or kidnapping” is guilty of rape. 
· Omits the element of “lack of consent” and is silent on the matter of resistance.
· “Compels” encompasses against will and w/o consent.
· “By force” requires use of force.
· “constructive force” is the threat of imminent death, serious bodily injury, etc.
· (2) Provides that a criminal offense occurs called “gross sexual imposition” if a male compels intercourse with a female “by any threat that would prevent resistance by a woman of ordinary resolution”
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