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Justification and Excuse:

Joshua Dressler—Justifications and Excuses: A Brief Review of the Concepts and the Literature:
· Justification and Excuse: The Basics
· Justified conduct is conduct that is “ good thing, or the right or sensible thing, or a permissible thing to do.”
· Negates the social harm of the offense.
· Excuse is in the nature of a claim that although the actor has harmed society, she should not be blamed or punished for causing the harm.
· Negates the moral blameworthiness of the actor for causing the harm.
· Should We Care About All This?
· Sending Clear Messages: 
· Justification defenses reflect society’s judgment that certain conduct is tolerable or desirable while excuse defenses recognize those circumstances in which society considers it morally unjust to punish and stigmatize wrongdoers. 
· Providing Theoretical Consistency in the Criminal Law:
· Consideration of the justification-excuse distinction should be a valuable part of the process by which legislatures and courts coherently define criminal defenses.
· Burden of Proof:
· A plausible argument can be made for the rule that legislatures ought to require the government to carry the burden of persuasion regarding justification excuses, but that the defendant should shoulder the burden with excuses.
· Justified conduct is lawful conduct. If the defendant is required to carry the burden of persuasion, she may be punished even thought the factfinder is not satisfied beyond a reasonable doubt that she has acted wrongly.
· With excused conduct, all of the elements of the crime have been proved and the conduct was determined to be unjustifiable. It is not unfair to required the defendant to persuade the jury that it should show compassion by excusing her for her unjustified, socially injurious conduct.
· Accomplice Liability: 
· The liability of an accomplice to a crime could be affected by the justification-excuse distinction.


Joshua Dressler—Understanding Criminal Law: Justification Defenses

· Searching for an Explanation Theory:
· Justified conduct is conduct that under ordinary circumstances is criminal, but which under the special circumstances encompassed y the justification defense is not wrongful and is even, perhaps, affirmatively desirable.
· Public Benefit Theory:
· Justification defenses had a strong public-benefit cast to them. Conduct was not justified unless it was performed in the public’s interest, and in most cases was limited to the actions of public officers.
· Moral Forfeiture Theory:
· Based o the view that people possess certain moral rights or interests that society recognizes through its criminal laws (ie the right to life) but which may be forfeited by the holder of the right.
· Forfeiture must be distinguished from waiver. Some moral interests are not waivable, but they can be forfeited (nonconsensually as a result of the actor’s voluntary decision to violate the rights of another.
· Moral Rights Theory: 
· Conduct may be justified on the ground that the actor has a right to protect a particular moral interest.
· Forfeiture focuses on wrongdoing of victim (the aggressor) whereas the moral-rights theory focuses on the interests of the defendants.
· Works in a positive sense to provide the actor with an affirmative right to protect threatened moral interest.
· Superior Interest (or Lesser Harm) Theory:
· Authorizes conduct when the interests of the defendant outweigh those of the person she harms. Pursuant to this principle, the interests of the parties and the values that they seek to enforce are balanced. There is a superior, or at least a non-inferior, interest.





Joshua Dressler—Underlying Theories of Excuse: 
· Searching for an Explanatory Theory
· Excuse defense: nature of a claim that although the actor has harmed society, she should not be blamed for causing that harm.
· No single theory explains every excuse defense, but can more plausibly be defended in non-utilitarian terms.
· Causation Theory:
· Broadest excuse theory states that a person should not be blamed for her conduct if it was caused by factors outside her control.
· Not evidence that the causation principle conforms with our moral intuitions. Ex: intoxication.
· Character Theory:
· Person’s moral character as central to the concept of deserved punishment; punishment should be proportional to a wrongdoer’s moral desert. Excuses should be recognized as those circumstances in which bad character cannot be inferred from the offender’s wrongful conduct.
· Critics raise various objections to this theory:
· A court would need to look at a person’s entire life, and not solely at the circumstances surrounding the particular criminal act, in order to evaluate her moral desert.
· Theory does not always explain why we do punish people of good character who commit out-of-character offenses.
· Character theory assumes that people are responsible for their character—and thus, may be blamed for their bad character—but this may not be the case.
· Free Choice (or Personhood) Theory:
· A person may be properly blamed if and only if she had the capacity and fair opportunity to freely choose whether to violate the moral/legal norms of society.
· Free choice exists if the actor has the substantial capacity and fair opportunity to:
· Understand facts relating to her case
· Appreciate that her conduct violates society’s mores
· Conform her conduct to the dictates of the law.
· A person lacking in substantial capacity in any of these regards suffers from internal disability and does not deserve to be punished because she lacks the basic attributes of personhood that qualify her as a moral agent.
· A person who lacks free choice under the no-fair-opportunity prong does not deserve punishment because some external factor is acting upon her on this particular occasion such that it is unjust to blame her for her wrongful conduct.
· Critics believe that it is too narrow.

Broadening Self-Defense Law: Stand Your Ground Laws:
· A person is presume to have held a reasonable fear of imminent peril or death or great bodily harm when using deadly defensive force if…
· The person against whom the defensive force was used was in the process of unlawfully and forcefully/unlawfully entering, or had unlawfully and forcibly entered, a dwelling/residence/vehicle…
· The person who uses defensive force knew or had reason to believe that an unlawful and forcible entry/act was occurring/occurred.
· A person who is not engaged in an unlawful activity and who is attacked in any place where he or she has a right to be has no duty to retreat and has the right to stand her ground and meet force with force, including deadly force if he/she reasonably believes it necessary….

Race Undertones: Jody D. Armour
· The Reasonable Racist asserts that, even if his believe that blacks are “prone to violence” stems from pure prejudice, he should be excused for considering the victim’s race before using force because most similarly situated Americans would have done so as well. Over 56% of Americans consciously believe that blacks tend to be violence prone. 
· “Intelligent Bayesian”: A second argument of justification is that given statistics demonstrating blacks’ disproportionate involvement in a crime, it is reasonable to perceive a greater threat from a black person than a white person.

Battered Woman Syndrome:
· One who is repeatedly subjected to any forceful physical or psychological behavior by a man in order to coerce her to do something he wants her to do without any concern for her rights.
· Three phases:
· Tension-building phase: minor incidents of physical, sexual, or emotional abuse occur. Woman is not severely abused but batterer begins to express hostility toward her. 
· Acute Battering Incident: batterer typically unleashes a barrage of verbal and physical aggression that can leave the woman severely shaken and injured.
· Contrition Stage: Batterer apologizes, seeks forgiveness, and promises to change. 
· This cycle repeats, becomes more intense, more frequent, more violent, and more lethal.

Stephen J. Morse—The “New Syndrome Excuse Syndrome”:
· Syndrome evidence may be relevant in a number of ways to an objectively reasonable assessment of the need to use deadly force. 
· The evidence may dispel mythos or correct seemingly sensible but erroneous inferences that might affect the factfinder’s assessment. 
· It is possible that battering syndrome sufferers may be especially acute observers of cues that presage imminent violence from the abuser.
· Limited uses of syndrome evidence in the real of justification is entirely to be applauded when the factual evidence meets the usual evidentiary tests of reliability and validity.

Rape:

Susan Estrich—Rape:
· The history of rape, as the law has been enforced in this country, is a history of both racism and sexism. 
· Much that is striking about the crime of rape—and revealing of the sexism of the system—emerges only when rape is examined relative to other crimes.
· The study of rape also raises broader questions about the way conceptions of gender and the different backgrounds and perspectives of men and women should be encompassed within the criminal law. 
· In rape, the male standard defines a crime committed against women, and male standards are used not only to judge men, but also to judge the conduct of women victims.
· In considering rape, questions are:
· How have the limits on the crime of rape been formulated? 
· What do those limits signify? 
· What makes it rape, as opposed to sex? 
· In what ways is rape defined differently from other crimes?
· What do these differences tell us about the law’s attitudes towards women, men, sex, and sexuality?

Rape and Race—The Scottsboro Boys Case: March 25, 1931: 
· 9 black youths and several white youths were riding the freight train illegally and got into a fight, in which the black boys chased/threw the white boys out of the train. At the next stop, dozens of white men armed with pistols, rifles, and shotguns grabbed the blacks, tied them to one another with a plow line, put them on a flatbed truck, and drove them to jail in Scottsboro where they were charged with the rape of two white women. Their convictions were overturned in the US Supreme Court, because they were denied counsel.

Why does the law prohibit rape? 
· Many feminists argue that rape laws are meant to safeguard sexual autonomy (the right of a person to choose with whom she or he will be sexually intimate). By punishing rape, the law seeks to constrain the exercise of male sexual autonomy to the extent necessary to secure the sexual autonomy of women.
· Some feminists reject this idea and say that rape laws are a mechanism for sustaining male dominance of women, because the law “coercively and authoritatively constitutes the social order in the interest of men as a gender. It achieves this through embodying and ensuring male control over women’s sexuality at every level, occasionally cushioning, qualifying, or de jure prohibiting its excesses when necessary to its normalization.

Joshua Dressler—Where We Have Been, and Where We Might Be Going: Some Cautionary Reflections on Rape Law Reform
· The common-law approach to rape is male-centered, because the law of rape developed during a time when women played no role in legal affairs.
· Rape has undergone significant reform in just the past decade or two, largely as a result of the feminist movement.
· There is not an insignificant risk of expanding rape law too far in certain regards. The rape reform movement has not followed the expected course: 
· Feminists have allied with political conservatives, because feminists seek to abolish “boys’ rules” to sexual relations; political conservatives seek to strengthen the power of police and prosecutors and to increase the punishment of wrongdoers.
· The goal should be to strike a sensible balance. We should not give up the gains in rape reform and, indeed, should go further in some regards, but we should move with considerable caution.

Susan Estrich, Rape: 
· The courts’ unwillingness to credit the victim’s past experience of violence at the hands of the defendant stands in sharp contrast to black letter law that a defendant’s knowledge of his attacker’s reputation for violence or ownership of a gun is relevant to the reasonableness of his use of deadly force in self-defense.
· In Alston, the court concluded that the woman was not forced to engage in sex, but the sex was engaged against her will. 
· This paradox is almost inevitable if one adopts, and then enforces, the most traditional male notion of a fight as the working definition of “force.”
· It is not difficult to understand that a woman who had been repeatedly beaten and a passive victim of violence and sex would not be in a position to fight.
· To say that there is no “force” in such a situation is to create a gulf between power and force. Mr. Alston did not beat his victims with his fists, because he didn’t have to.
Vivian Berger, Not So Simple Rape: 
· Worried that too “understanding” attitude toward the Cotties of the world by the legal system may backfire and ultimately damage the cause of women in general. We don’t want the law to patronize women; when it did in a vast number of areas, we fought it and won significant victories.
· No bright line exists to make the border separating justified use of rape law to safeguard female personhood and choice from abuse of this law to “defend” women who abdicate self and will entirely. 
· As to Cottie, rape seems to be a misnomer. Her stated “no,” while not a “yes,” bore greater resemblance to a mental reservation or a “do what you will” than to a firm and clear rejection, when viewed against the totality of the couple’s ongoing interactions.

Blaming the Victim: Many sexual assaults go unreported to the police; one reason is that society and rape victims often assign some blame for sexual assaults to the victim. The blame the victim attitude is exacerbated by cultural attitudes about “proper” behavior by women.
· Experiment: male and female college students were given a fictional account of a forcible rape that occurred while the victim was walking home alone late at night through a college campus. Some students were told she was a social worker living with her husband. Others learned she was a divorced topless danger on bail awaiting trial for possession of heroin.
· Female students focused on role of chance.
· Victim’s degree of respectability was irrelevant to the penalty.
· Male students focused on victim’s perceived character.
· Males assigned significantly fewer years’ penalty for the rape of the topless danger

“No” (Or the Absence of “Yes”) As “Force”? Susan Estrich—Rape:
· Traditional/”Real” Rape: A stranger puts a gun to the head of his victim and threatens to kill her or beats her and then engages in intercourse.
· Most cases deviate in one or many respects from this clear picture, making interpretation more complex.
· Two views emerged:
· According to radical feminist, all of it is rape.
· According to traditionalist, all of it is permissible sex and seduction.
· Differing view: both men and women in society have long accepted norms of male aggressiveness and female passivity which lead to a restricted understanding of rape.
· Law should be understood to prohibit claims and threats to secure sex and also evaluate conduct of reasonable men according to woman’s words.

Susan Ager—The Incident
· Woman goes with co-worker to the mountains and is forced into having sex against her will. 
· Women surrender because:
· Duty: Some women feel obligation to reward kind, patient, or ardent men or to be a good and ready wife.
· Ambiguity: Part of us wants sex, the other part is wary.
· Hope: Sometimes surrender because disinterest might turn into delight. 

Adequate Provocation:
Dressler: Why Keep the Provocation Defense?: Some Reflections on a Difficult Subject
· Provocation defense is an excuse defense, albeit a partial one, but one that may have a justification-like component.
· Certain conditions must be met:
· Must be a provocative event that results in the actor feeling rage or some similar overwrought emotion.
· Important to understand why the provocation does/doesn’t result in anger.
· Fury is not enough to activate the defense; only certain provocations are adequate to reduce homicide to manslaughter.
· Must decide if the provocative event must cause an ordinary person to become enraged or otherwise emotionally overcome.
· Provocation must be so serious that we are prepared to say that an ordinary person in the actor’s circumstances might become sufficiently upset by the provocation to experience substantial impairment of self-control.
· Under no circumstances is the provoked killing justifiable in the slightest; defense is based on our common experience that when we become exceptionally angry our ability to conform is seriously undermined.

Criminal Negligence:
· Criminal homicide convictions on the basis of ordinary negligence are nearly non-existent today. 
· Criminal negligence requires the jury to find negligence so gross as to merit not just damages but also punishment.
· Utilitarian Argument: the inadvertent actor by definition does not perceive the risks of his conduct, and thus cannot be deterred from risk creation.
· Moral Argument: the legitimacy of criminal condemnation is premised upon personal accountability of the sort that is usually and properly measured by an estimate of the actor’s willingness consciously to violate clearly established societal norms.
· Defense of Retributive-Based Punishment: An actor who creates a risk of death but who was unaware of that risk is fairly subject to retributive punishment if he was either nonwillfully ignorant or self-deceived with respect to the existence of the risk, and if such ignorance or self-deception was due to the causal influence of a desire he should have controlled. Culpability does not consist in any choice to do wrong but the failure to exercise doxastic self-control.
· Another View: Blame may be appropriate in some cases of negligence, but punishment for it is not.














[bookmark: _GoBack]Felony Murder:
Nelson E. Roth and Scott E. Sundby: The Felony-Murder Rule: A Doctrine at Constitutional Crossroads
· The Rule’s Historical Development: 
· Courts have attempted to provide the rule with a contemporary rationale:
· Deterrence
· Transferred intent
· Retribution
· General culpability
· Deterrence:
· View 1: Felony murder rule as a doctrine intended to deter negligent and accidental killings during commission of felonies
· View 2: Focuses not on the killing, but on the felony itself, and endorses the felony-murder rule as a deterrent to dangerous felonies.
· Both justifications are flawed. The purpose of deterring the commission of dangerous felonies through the felony-murder rule also lacks a legitimate basis:
· Considerable doubt exists that serious crimes are deterred by varying the weight of the punishment
· The rule from this perspective uses the sanctions for murder to deter felonies and it is usually accepted as wiser to strike at the harm intended by the criminal rather than at the greater harm possibly flowing from his act which was neither intended not desired by him.
· Transferred Intent and Constructive Malice: The Felony-Murder Rule’s Presumption of Culpability
· Transferred or constructive intent: intent to commit the felony is transferred to the act of killing in order to find culpability for the homicide.
· Inapplicability of transferred intent to felony murder becomes evident when the crime’s two different mens rea elements are examined: intent to commit felony and culpability for the killing.
· Retribution and General Culpability: A Strict Liability View of the Felony-Murder Rule
· Justifications advanced for this conceptualization are deterrence of the underlying felony and the notion that the felon has exhibited an evil mind justifying severe punishment.
· One who does bad acts cannot complain about being punished for their consequences no matter how unexpected.
· Rule conceived from an evil mid perspective comported with the retribution theory of punishment prevailing at the time of the rule’s development, which focused on the resulting harm, not on the mental state, in deciding appropriate punishment.

David Crump & Susan Waite Crump—In Defense of the Felony Murder Doctrine:
· Rational Classification and Proportional Grading of Offenses: Actus Reus as an Element of Just Desert:
· Differences in result must be taken into account as art of actus reus if classification and grading are to be rational.
· Felony murder reflects a societal judgment that an intentionally committed robbery that causes the death of a human being is qualitatively more serious than an identical robbery that does not.
· Condemnation: Reaffirming the Sanctity of Human Life
· Purpose of condemnation embodies the notion of reinforcement of societal norms and values as a guide to the conduct of upright persons, as opposed to less upright ones who presumably require the separate prod of deterrence.
· Also an expression of solidarity with the victims of crime.
· Expiation: a sound penal system attempts to provide the convicted defendant with a means by which he can repay his debt to society and thereby anticipate at least qualified readmittance.
· Deterrence:
· The proposition that accidental killings cannot be deterred is inconsistent with the widespread belief that the penalizing of negligence, and even the imposition of strict liability, may have deterrent consequences
· Clear and Unambiguous Definition of Offenses and Sentence Consequences
· If properly defined, the felony murder doctrine sometimes provides the advantage of greater clarity. The mental state of intention to commit robbery, rape, or kidnapping is less ambiguous than the terms generally governing homicidal mental states
· Optimal Allocation of Criminal Justice Resources
· Clearly defines the offense, simplifies the task of the judge and jury with respect to question of law and fact, and thereby promotes efficient administration of justice.
· Minimization of the Utility of Perjury:
· If lack of intent to use an illegally possessed machine gun vitiated the possessory offense, the crime would be far more difficult to prosecute, and the ultimate harm that is the real concern would become that much more difficult to control. A similar rationale may underlie the felony murder rule.

Limitations on the Rule: James J Tomkovicz—The Endurance of the Felony-Murder Rule: A Study of the Forces that Shape Our Criminal Law
· A number of restrictions limit the most modern incarnations of felony-murder; this proclivity for confining the rule is often the product of hostility to the rule itself. 
· Limitations placed on felony0murder’s operation are another reason for its survival.
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