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DEFENSES, IN GENERAL: 
“Defense” is commonly used to mean any set of identifiable conditions or circumstances, which may prevent a conviction for an offense. 
· Failure of Proof Defenses: 
· Instances where, b/c of the conditions that are the basis for defense, all elements of the offense can’t be proven; negation of an element required by the definition of the offense.
· Ex: Mistake.
· Offense Modifications:
· Actor has satisfied all elements of the defense, he has not caused the harm or evil sought to be prevented by the statute in defining the offense.
· Justifications:
· Harm remains legally recognized, but that harm is outweighed by the need to avoid an even greater harm or to further a great societal interest.
· Excuses:
· Prosecution can establish all elements of criminal offense, but circumstances prevent us from holding D accountable/morally blameworthy.
· Nonexculpatory Public Policy Defenses:
· Procedural/other reason that prevents us from prosecuting defendant.
· Ex: statute of limitations, diplomatic immunity, judicial/legislative/executive immunity, incompetency.
Justification v. Excuse (Dressler):
· Claims of justification logically precede please of excuse.
· Justified conduct: conduct that is “good thing or the right or sensible thing or a permissible thing to do.”
· Negates moral blameworthiness of actor for causing the harm.
· Focuses on the wrongful act.
· Excuse: in the nature of the claim; although actor has harmed society, should not be blamed or punished for causing harm.
· Focuses on the actor.
· Rationale for Carving Out a Difference:
· Sending Clear Messages:
· Justification reflects society’s judgment that certain conduct is tolerable or desirable.
· Excuse recognizes those circumstances in which society considered it morally unjust to punish and stigmatize wrongdoers.
· Theoretical Consistency
· Burden of Proof: 
· Justification: government should carry burden
· Excuses: all elements of the crime have been proved and the conduct determined to be unjustifiable.
· Reality: both burdens of proof on defense.
· Accomplice Liability could be affected by distinction.

JUSTIFICATION:
· Society’s belief that the defendant’s conduct was morally good, socially desirable, or not wrongful. 
· Focuses on the wrongful act.
· All justification defenses have the same internal structure: triggering conditions permit a necessary and proportional response.
· Triggering conditions are the circumstances that must exist before an actor will be eligible to act under a justification.
· Do not give an actor the privilege to act without restriction. To be justified, responsive conduct must satisfy two requirements:
· Necessary to protect further interest at stake
· Cause only harm that is proportional or reasonable in relation to the harm threatened or the interests to be furthered.
· Necessity: demands that the use of force against another not justifiable unless necessary.
· Proportionality: places a limit on the maximum harm that may be used in protection or furtherance of an interest. 
· Reasonable Belief: D must possess a reasonable belief that the use of force is necessary and proportional to supposed threat.
· MPC 3.09(2) Restriction: When actor believes use of force upon or toward person is necessary but actor is reckless/negligent in having such belief, the justification defense is unavailable for an offense for which negligence or recklessness establishes culpability.

Self-Defense (See §MPC 3.04):
Common Law Self Defense: 
· *Note: Both standards are objective
· Non-Deadly Force: A person is justified in using nondeadly force against another if: (a) he is acting in response to actual force/exhibition of apparent force; and (b) he reasonably believes that such force is necessary to repel the imminent use of unlawful deadly force by the other person
· Deadly Force: A person is justified in using deadly force against another if: (a) he is not the aggressor; and 
· Aggressor: A person who commits an unlawful act reasonably calculated to produce an affray foreboding injurious or fatal consequences.
· May not use deadly force in self-defense; possible for aggressor to purge self of status as aggressor and regain right of self defense:
· Nondeadly Aggressor can regain right to self-defense if other person responds to nondeadly aggression with treat of deadly force. (Contingent on Retreat to the Walls Doctrine in some jurisdictions)
· Deadly Aggressor loses the right of self-defense in 	a conflict unless she abandons deadly design and communicates this to other person.
· (b) he reasonably believes that such force is necessary to repel the imminent use of unlawful deadly force by the other person.
· Reasonable Belief: A person may use deadly force in self-defense if she has reasonable grounds to believe, and actually believes, that she is in imminent danger of death or serious bodily harm, and that use of deadly force is necessary to protect herself, even if her reasonable beliefs are incorrect.
· Unreasonable Belief: Imperfect/Incomplete Defense; Some states recognize defense that a person who acts on basis of genuine, but unreasonable, belief that deadly force is necessary for self protection cannot successfully claim self-defense.
· People v. Goetz: Four youths on subway carrying screwdrivers. D carrying unlicensed pistol. One of youths approached and asked for money. D responded by shooting. D told conductor that four youths tried to rob him. Objective belief required.
· Necessity: An attempt by the defender to do all within his/her power consistent with his/her own personal safety to avoid danger and need to take a life.
· A person may not use deadly force unless necessary.
· Imminency: “Imminent peril of death or serious bodily harm”
· A person may not use deadly force in self-defense unless the aggressor’s threatened force will occur immediately (instantaneously).
· Deadly Force: Force likely to cause, or intended to cause, death or serious bodily harm.
· Proportionality of Force: Deadly force may never be used in response to a non-deadly threat, even if this is the only way to repel the non-deadly threat.
· Unlawful Deadly Force: A person has no right to defend herself against lawful—justified force; only unlawful threats of force.
· Retreat to the Wall Doctrine: Forbids the use of deadly force by one whom an avenue for safe retreat was open.
· Exception: Castle Doctrine: An innocent person who is attacked in his home is under no duty to retreat therefrom.
· Cannot invoke if you are the aggressor.
· United States v. Peterson: Deceased and two friends drove in deceased’s car to alley behind D’s house to remove windshield wipers from latter’s wrecked car. D came out of house to protest, then went back in house to get pistol. Deceased and friends leaving, when D emerged with pistol and warned not to move or would shoot. Deceased took step, and D shot in face. Cannot succeed on self-defense.
MPC §3.04:
· See Pg. 978
· *Note: Both standards are subjective
· 3.04(1)(a): Nondeadly Force: “immediately necessary for the purpose of protecting himself against the use of unlawful force by such other person on the present occasion.”
· 3.04(1)(b): Deadly Force:
· Belief Requirement: “the actor believes”
· Rule is stated in terms of subjective belief
· Subject to provisions of 3.09(2): if actor’s subjective belief is reckless or negligent, then D may be convicted of homicide offense based on recklessness or negligence (recognizes CL imperfect defense)
· Immminency: “that such force is necessary”
· MPC provides that a person may use deadly force in self-protection even if aggressor will not use deadly force immediately; when the non-aggressor will need to use force on the present occasion.
· Limitations: Impermissible when:
· Defendant as Aggressor: defense not permitted if actor is aggressor
· Retreat: includes “Retreat to the Walls” and “Castle Doctrine”—extended to include workplace
· Other Circumstances: D can do so “by surrendering possession of a thing or complying with a demand that he abstain from any action that he has no duty to take”
· MPC 3.09(2) Restriction: When actor believes use of force upon or toward person is necessary but actor is reckless/negligent in having such belief, the justification defense is unavailable for an offense for which negligence or recklessness establishes culpability.
Battered Women Syndrome:
· One who is repeatedly subjected to any forceful physical or psychological behavior by a man in order to coerce her to do something hew ants her to do without any concern for her rights.
· Three Phases: 
· Tension Building Phase: Minor incidents of physical, sexual, emotional abuse occur. Woman not severely abused but batterer begins to express hostility toward her.
· Acute Battering Incident: batterer typically unleashes barrage of verbal/physical aggression that can leave the woman severely shaken and injured.
· Contrition Stage: Batterer apologizes, seeks forgiveness, and promises to change.
· Cycle repeats, becoming more intense, frequent, violent, and lethal.
· Possible Solutions: 
· Self-defense contains necessity element—deadly force against aggressor may not be used unless necessary. Is there need for an imminency rule? 
· Anticipatory Self Defense: pursuant to international law, ASD if targeted country has been victimized by prior attacks and learns more attacks are planned; also for BWS?
· Allow syndrome evidence to be admitted into court.
· State v. Norman: D shot husband twice during sleep. When sheriffs arrived, told them husband beat her all day, forced her to prostitute, etc. Doc testified she suffered from Abused Spouse Syndrome. Evidence does not support finding that D killed husband due to reasonable fear of imminent death/great bodily harm. 
· Liedholm Case Study: Wife who is brutally abused on a regular basis; she tries to run away, kill herself, get into a shelter unsuccessfully. Eventually, she stabs him in his sleep. Criticized for subjectivizing an objective standard.


Necessity/Choice of Evils (See MPC §3.02):
Common Law Necessity: 
· May be raised if D’s actions, though violative of the law, were necessary to prevent even greater harm from occurring. Essential elements:
· Reasonable belief 
· Act charged must have been done to prevent significant and immediate evil (triggering event).
· Must have been no adequate alternative (necessary).
· Harm caused must not have been disproportionate to harm avoided.
· (Must be a situation caused by natural force)
· Cannot be used as a defense to homicide.
· Nelson v. State: Nelson drove truck off side of highway and stole Highway Department trucks to pull out vehicle. Considerable damage done to state property. No necessity defense, because no true emergency.
· Green Case Study: Green was constantly subject to sexual advances from other prisoners. Green is raped and then faces threat of rape. Reports to prison board. Jumps over fence and escapes. Not imminent, no necessity defense.
MPC 3.02: 
· See Pg. 977
· Differences:
· Subjective determination
· No imminency requirement; only evaluates whether was necessary
· Can be used as a defense to homicide.
· Note: Only two states have enacted the MPC’s version of necessity/choice of evils verbatim.
· MPC 3.09(2) Restriction: (Already included in statute) When actor believes use of force upon or toward person is necessary but actor is reckless/negligent in having such belief, the justification defense is unavailable for an offense for which negligence or recklessness establishes culpability.

EXCUSE (Affirmative Defense):
· An excuse defense is one that indicates that, although the actor committed the elements of the offense, and although his actions were unjustified (wrongful), the law does not blame him for wrongful conduct.
· Focuses on the actor.
· Rationale for Excuse:
· Utilitarian: Punishment is only justified if it will result in reduction of pain in the form of crime; threat of punishment will not serve legitimate purpose. Counter-argument: actual infliction of punishment has effect of taking dangerous person off street; serves lesson for deterrable punishers.
· Retributive: There are circumstances in which moral intuitions suggest that a person should not be blamed for his wrongful actions—wrongdoer does not deserve blame and condemnation.

Duress (MPC §2.09):
Justification v. Excuse:
· Few courts treat this as sub-species of necessity. Acc’d to this view, the difference between duress and excuse is that necessity involves natural, non-human pressures and duress involves human-based threats.
· Most courts treat this as an excuse, because a person is not to blame for their conduct if, because of an unlawful threat, she lacked a fair opportunity to conform her conduct to the law.
Common Law:
· Standard is objective (reasonable belief)
· The elements of duress: (1) an imminent threat of death or serious bodily injury (b) a well-grounded fear that the threat will be carried out and (3) no reasonable opportunity to escape the threatened harm
· Imminency: requires some evidence that threat of injury was present, imminent, or impending; “veiled threat of future unspecified harm” will not satisfy.
· Defendant cannot be at fault.
· Cannot be used as excuse for homicide.
· United States v. Contento-Pachon: D threatened by member of mob to transport cocaine-filled balloons to United States. Told that if he didn’t, mob would kill him and family. D swallowed 129 balloons and travelled to US. Presented credible evidence that he acted under immediate, well-grounded threat of serious bodily injury w/ no opportunity to escape.
MPC §2.09:
· See Pg. 975
· Differences:
· No deadly threat nor imminency requirements from common law.
· Permits a duress claim to be based on prior use of force, and not simply a threat of future harm (ie for battered women, abused children, etc)
· Can be used as excuse for homicide.

Intoxication (See MPC §2.08):
Common Law: 
· Disturbance of an actor’s mental or physical capacities resulting from the ingestion of any foreign substance, most notably alcohol or drugs.
· Failure of Proof (Mens Rea) Defense (not really an Excuse): 
· A person is not guilty of a specific intent offense if, as the result of voluntary intoxication, he lacked the capacity or otherwise failed to form the specific intent required for the crime. 
· Voluntary intoxication does not exculpate for general-intent offenses. At old English Law, it was enough to establish moral blameworthiness.
· Rationale: it is not that D is excused for actions but rather P has failed to prove an essential element of the offense charged, namely mens rea.
· Most states have statutes that bar D from introducing evidence of voluntary intoxication to avoid conviction for any defense, including specific-intent offenses. SCt held this constitutional (Egelhoff).
· Rationale for Mens Rea Defense: Prosecutor fails to prove essential element of offense charged.
· United States v. Veach: D arrested at national park for intoxicaton. Threatened to kill/cause bodily harm to park rangers. Charged with resisting law enforcement officer and threatening to assault/murder law enforcement officer. Ct. says can introduce evidence of voluntary intoxication for specific intent violation.
· Jordan Weaver Case Study: Boy gets extremely high, and while under the influence, crashes car through house and beats girlfriend within inch of her life. 
MPC §2.08: 
· See Pg. 974
· Difference: 
· Subject to one exception, voluntary intoxication is a defense to any crime if it negatives an element of the offense.
· Exception: if D is charged with offense for which recklessness (or negligent) suffices to convict, can’t avoid conviction by proving that, because of intoxication, she was unaware of risk.
· No distinction for general/specific intent crimes.
Common Law Involuntary Intoxication:
· Intoxication is involuntary if: 
· Coerced Intoxication: intoxication involuntarily induced by reason of duress/coercion.
· Strictly construed by cts; acquittal is rare
· Pathological Intoxication: intoxication grossly excessive in degree, given the amt of intoxicant to which the actor does not know he is susceptible.
· Offenders have been held not criminally responsible for acts when ingested intoxicant not knowing of susceptibility.
· Innocent Mistake: innocent mistake by defendant about character of substance taken
· Unexpected Intoxication: D is unexpectedly intoxicated due to ingestion of medically-prescribed drug
· Failure of Proof Defense (not really an Excuse): 
· A person is not guilty of a specific intent offense if, as the result of involuntary intoxication, he lacked the capacity or otherwise failed to form the specific intent required for the crime.
· Involuntary intoxication can serve as a failure of proof defense for general intent crimes if, as the result of involuntary intoxication, he lacked the capacity.
· Not a defense if D had control over actions
· Exception: Something more akin to excuse defense if actor rendered closer to something like legal temporary insanity.
MPC § 2.08:
· See Pg. 974
· Difference: Only recognizes self-induced and pathological involuntary intoxication.
Settled Insanity: 
· Long-term excessive use of alcohol/drugs sometimes brings on independent mental infirmity that persists even after the short-term effects of the intoxicating substance have worn off. 
· Generally, neither alcoholism or drug addiction constitutes a mental disorder, so no insanity defense.

Insanity (See MPC §4.01): 
· Insanity is a legal term, not a psychiatric or psychological term.
· Possible to suffer from mental illness and be legally insane; not possible to be legally insane and not suffer from mental illness. All tests require proof of mental disease/defect.
· Rationale of Insanity Defense:
· Utilitarian: Person who suffers from severe cognitive/volitional disorder (disorder that undermines actor’s ability to perceive reality (cognition) or to control conduct (volition) is undeterrable by threat of punishment. Counter-argument: person’s undeterrability demonstrates dangerousness; punishment can serve as warning to people who could escape by feigning mental illness.
· Retributive: person is not a moral agent if she lacked capacity to make a rational choice.
· No exact definition for insanity is possible; any legal standard must satisfy several objectives:
· Accurately reflect underlying principles of substantive law and community values
· Comport with realities of scientific understanding
· Standard must be phrased in order to make fully available to jury such psychiatric information 
· Comprehensible to experts, lawyers, and jury alike
· Must preserve to trier of fact the full authority to render full decision.
· “Right-Wrong” Test: “knowledge of good or evil”; later, test shifted emphasis from “good or evil” to “know.” Precursor to legal tests.
· Criticisms: both of these compartmentalized concepts have been soundly rejected by modern medical science.
· M’Naghten Rule: must be clearly proved that, at the time of committing the act, the party accused was laboring under such a defect of reason, from disease of the mind, as not to know the nature and quality of the act he was doing, or if he did know it, that he did not know that what he was doing was wrong.
· Became predominant rule in US
· Reversion back to M’Naghten Test after unpopular insanity acquittal of John Hinckley for attempted assassination of President Ronald Reagan.
· Andrea Yates Case Study: Woman drowns children in bathtub after experiencing extreme psychosis as a result of not taking medication.
· Criticisms: 
· Outmoded: refuses to recognize volitional or emotional impairments (focuses on cognitive)
· Know/Appreciate: recognizes no degrees of cognitive disability.
· Expert Testimony Hampered: compels psychiatrist to testify in terms of unrealistic concepts having no medical meaning (moral/ethical judgment)
· Irresistible Impulse or Control Test: courts inquire into both the cognitive and volitional components of D’s behavior.
· Criticisms:
· All or Nothing: versions of the test set out suggest that D’s control must be totally lacking
· Considered in terms of complete destruction of governing power of mind
· Impulse: Produces misleading notion that crime impulsively committed must have been perpetrated in sudden/explosive fit
· Reliability of Proof: can’t medically distinguish between one who can’t control conduct and one who doesn’t control conduct.
· Product/Durham Test: an accused is not criminally responsible if his unlawful act was the product of mental disease or mental defect
· Designed to facilitate full and complete expert testimony and to permit jury to consider all relevant information.
· Criticisms: 
· Undefined concept of productivity gave jury inadequate guidance.
· Psychiatric Influence: tendency to result in expert witnesses’ usurpation of jury function
· Trial by label
· Model Penal Code Test §4.01: See Pg. 986
· Relieves D of responsibility under two circumstances: (1) when, as a result of mental disease or defect, D lacked substantial capacity to appreciate criminality of conduct (2) when, as result of mental disease or defect, D lacked substantial capacity to conform conduct to requirement of law. 
· Use of “appreciate” rather than “know”: broader sense of understanding than simple cognition; more satisfactorily enables mental health experts to testify.
· Asks whether D was deprived of “substantial capacity” to appreciate criminality of conduct.
· Rationale: 
· Acknowledges volitional as well as cognitive impairments
· More realistic restriction over other tests that require utter incapacity for self-control
· Employs vocabulary that permits reasonable dialogue between judges, lawyers, experts, and jury
· The Justly Reasonable Test: D is not responsible if at the time of his unlawful conduct his mental or emotional processes or behavior controls were impaired to such an extent that he cannot justly be held responsible for his act.
· Comports w/ evidence that jurors generally focus on same factors to determine acquittal (D’s history of mental illness, ability to recall events, degree of remorse, cognitive/volitional capacities) and test might not matter.
· Rationales for Insanity Defense:
· Utilitarian: those who are substantially unable to restrain their conduct are undeterrable and their punishment is no example for others.
· Retributive: retribution isn’t satisfied when wreaks vengeance upon incompetent.
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