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Introduction to Criminal Law:
· Crime: any social harm defined and made punishable by law.
· What distinguishes criminal from a civil sanction is the judgment of community condemnation which accompanies and justifies its imposition.
· Sources of Criminal Law:
· Common Law
· Fills in gaps for statutes.
· Dispositive for statutory interpretation.
· Statutes
· Model Penal Code
· Limits on Criminal Law: Constitution
· Burden of Proof: 
· Presumption of Innocence Until Proven Guilty: Justice Harlan: “It is far worse to convict an innocent man than to let a guilty man go free.”
· Government must prove beyond a reasonable doubt of every fact necessary to constitute the crime charged (In Re Winship) 
· Measured qualitatively
· Rationale for higher standard:
· Reduce risk of factual error
· Condemnation brings harsh punishment; must be sure
· Moral force of criminal law shouldn’t be diminished by weak standard
· Convicting innocent is not equal to convicting guilty
· Direct v. Circumstantial Evidence:
· A person can be prosecuted on circumstantial evidence alone
· Owens v. State: P was in car on driveway with empty beer bottles and evidence of intoxication. Ct. held circumstantial evidence alone is enough to convict him of drunk driving.
· Standard of Review: 
· Bench trial: “reasonable jury or fact finder could find…”
· Appellate: abuse of discretion
· Jury Instructions can also influence a jury verdict.
· Burden of Production: speaks to the question of which party has the obligation to first introduce evidence on a given issue. In general, the government has the burden of producing evidence regarding the elements of a crime and the defendant has the burden of producing evidence regarding affirmative defenses.
· Burden of Persuasion: speaks to the question of which party has the burden of persuading the factfinder regarding the particular issue?
· Degree of Burden: The government carries the burden of persuasion, beyond reasonable doubt, as to every fact necessary to constitute the crime charged.
· Defenses to Crimes: legislature is free to place the burden of persuasion on the defense and to set the burden as it chooses.
· Judge Versus Jury:
· Constitutional Law: Sixth Amendment
· Rationale: Conviction of a crime involves the moral condemnation of the community; proper for determination of innocence or guilt to be determined by jurors.
· Jury Nullification:
· Occurs when the jury decides that the prosecution has proven its case beyond a reasonable doubt, but for reasons of conscience it disregards the facts and/or the law and acquits the defendant.
· Typically occurs when jury feels particularly sympathetic to defendant.
· Fifth Amendment Double Jeopardy Clause: “No person shall be subject for the same offense twice to be put in jeopardy”; bars government from re-prosecuting defendant after jury acquittal.
· Jury has the power to nullify, but not the right.
· State v. Ragland: D argued with judge’s use of word “must” in instruction b/c it interfered with jury’s nullification power, which D claims is constitutional right. Power of jury to acquit is nothing more than a power.
Principles of Punishment:
· Principles of Utilitarianism:
· Augmenting Happiness: the general object of all laws is to augment the total happiness of the community by excluding everything that subtracts from that happiness.
· Role of Punishment: punishment is inflicted to prevent future crime.
· Forms of Utilitarianism:
· General Deterrence: a person is punished in order to send a message to others
· Specific Deterrence: D is punished in order to deter D from future criminal activity by incapacitation (incarceration prevents D from committing additional crime) and by intimidation (D’s punishment serves as a painful reminder so that upon release, D will be deterred from future criminal conduct).
· Rehabilitation: criminal law can prevent future crime by reforming an individual.
· Underlying Premise of Utilitarianism: founded on the belief that humans are hedonistic; humans are generally capable of rationalization and will therefore weigh the benefits against the burdens.
· Principles of Retribution:
· Just Desserts: punishment of a wrongdoer is a deserved response to wrongdoing; punishment because of the wrongdoing. 
· Rationale: wrongdoing creates a moral disequilibrium in society and punishment brings him back into moral equilibrium; crime and punishment are forms of communication—crime send message that wrongdoer’s rights are more important than others’ rights and punishment shows criminal that this message was wrong.
· Underlying Premise of Retribution: humans possess free will; as long as a person has freely chosen to commit an offense, punishment is justified.
· Thomas Dudley Case Study: Dudley is captain of boat sailing to Australia. During passage, storm sinks the boat and crew is stuck on rowboat. Boy drinks sea water and becomes ill. Boy does not consent to be killed, but Dudley kills him and others feast on his body. Ct metes out punishment because not done by casting of lots as is custom.
Proportionality of Punishment: 
· General principle of criminal law is that punishment should be proportional to the offense committed; difficulty lies in determining meaning of proportional.
· Utilitarian Meaning: punishment is proportional if it involves the infliction of no more pain than necessary to fulfill law’s deterrent goal of reducing greater amount of crime.
· Retributive Meaning: punishment should be proportional to the harm caused, taking into consideration the actor’s degree of culpability for causing the harm.
· Ex: A recidivist is punished more severely for an offense than a first-time violator.
· Utilitarian Analysis: the threat of a long imprisonment may be necessary to deter a recidivist who has been undeterred y lesser punishment in the past; will inflict only if necessary.
· Retributive: a wrongdoer should receive punishment proportional to the crime just committed; criminal paid his debt to society for earlier offenses.
· Sentencing Systems:
· Indeterminate sentencing: trial judges have broad sentencing discretion
· Determinate sentencing: legislature sets specific sentence for crime
· Restorative Justice: recognizes crime as being directed against individual people; those most effected by crime should have opportunity to become actively involved in resolving conflict; usually used for property offenders.
· People v. Superior Ct and People v. Du: Du was on duty at liquor store that had history of being robbed. Armed with modified gun missing safety. Shot 13yo girl who she thought was stealing because she put juice in backpack. Trial ct. found her guilty; judge commuted sentence.
· Constitutional Law: Eighth Amendment Cruel and Unusual Punishment Clause prohibits grossly disproportional punishment:
· Death Penalty Cases: Death is a grossly disproportional punishment for the crime of rape, because the latter does not involve the taking of human life. 
· Consistent with retributive theory; based on concepts of specific deterrence, death penalty might have been justified.
· Imprisonment Cases: only a very “narrow proportionality principle” outside the context of the death penalty; the legislature has primary authority in setting punishments; no non-capital incarcerative punishment will be declared unconstitutional unless there are objective grounds for determining that punishment is grossly disproportionate to the crime.
· Coker v. Georgia: The death penalty is not a proportional punishment for one who rapes an adult woman.
· Kennedy v. Louisiana: The death penalty is not a proportional punishment for one who rapes a child.
· Ewing v. California: 25-year sentence under Three Strikes law for shoplifting golf clubs, in addition to two previous violent crime convictions, does not violate the Eighth Amendment.
Principles of Legality (See MPC §1.02):
· General Principle: nullem sine lege; nulla poena sine lege “no crime without pre-existent law; no punishment without (pre-existent) law.
· Rationale: 
· It is morally unjust to punish a person whose conduct was lawful when she acted because, in such circumstance, did not choose to violate the law. 
· A law can’t have its desired deterrent effect unless people are put on notice of the illegality of their contemplated conduct. 
· Retroactive prosecution, conviction, and punishment permits a government to punish its enemies and is antithetical to a system of limited government.
· Constitutional Law:
· Ex Post Facto: Legislatures prohibited from enacting laws that punish conduct that was lawful at time of commission or increases punishment for act committed before the law took effect.
· Due Process: Courts are prohibited from enlargening scope of criminal statute.
· Fair Notice: a person may not be punished for an offense unless the statute is sufficiently clear that a person of ordinary intelligence can understand its meaning.
· Nondiscriminatory Enforcement: a criminal statute should not be so broadly worded that it is susceptible to discriminatory enforcement.
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