
	2
	Inchoate Offenses


	Inchoate Offenses	1



Inchoate Offenses:
· Conduct that D engages in that was calculated to result in a target offense but doesn’t reach it.
· Ex: Attempt, Conspiracy, Solicitation
· Legislatures have enacted relatively short statutes with abstract conceptual terms with universasl application.
· Fallen to courts to elaborate on scope of inchoate offenses and decide when to administer them.
· Rationale for Inchoate Offenses:
· Minor deterrence function
· When a person is seriously dedicated to commission of a crime, a firm legal basis is needed for the intervention of the agencies of law enforcement to prevent its consummation.
· Conduct designed to cause or culminate in the commission of a crime obviously yields an indication that the actor is disposed towards such activity, not alone on this occasion but on others.
· When the actor’s failure to commit the substantive offense is due to a fortuity, exculpation on that ground would involve inequality of treatment that would shock the common sense of justice.
· Prevent the social harm of fear in society/endangerment of society.
Attempt (See MPC § 5.01):
Common Law:
· Attempt occurs when a person, with the intent to commit a criminal offense, engages in conduct that constitutes the beginning of the perpetration of, rather than mere preparation for the target offense.
· Grading of Offense: Attempt to commit a felony is a felony. Often punished half as severely as target offense.
· Criticism: person who attempts is as dangerous as morally culpable as successful criminal
· Defense: criminal attempt causes less social harm
· Merger Doctrine: A criminal attempt merges into the target offense if it is successfully completed.
· Mens Rea: Criminal attempts involve two “intents”:
· (1) Actor’s conduct—conduct that constitutes the attempt—must be intentional.
· (2) Act must be committed with specific intention of committing the complete offense.
· Higher Mens Rea: An attempt may require a higher level of mens rea than is necessary to commit the target offense.
· Attempt is a specific-intent crime.
· Actus Reus: Preparation alone is not enough; there must be some appreciable fragment of the crime perpetrated.
· Last Act Test: criminal attempt only occurred when a person performed all of the acts that she believed were necessary to commit the target offense.
· Physical Proximity Doctrine: overt act required for an attempt must be proximate to the completed crime, or directly tending toward the completion of the crime, or must amount to the commencement of the consummation.
· Dangerous Proximity Doctrine: the greater the gravity and probability of the offense, and the nearer the act to the crime, the stronger the case for calling the act an attempt.
· Probable Desistance Test: variation of the proximity tests which emphasizes any indispensable aspect of the criminal endeavor over which the actor has not yet acquired control.
· Res Ipsa Loquitur/ Unequivocality Test: attempt is committed when the actor’s conduct manifests an intent to commit a crime.
· Case Study Larry Eugene Phillips: Phillips and passenger pulled over with several weapons, costumes, smoke bombs, vests, etc. Tell police they were going to celebrate “Devil’s Night.” Police let them go, return weapons.
MPC §5.01:
· (1) Definition of Attempt. A person is guilty of an attempt to commit a crime if, acting with the kind of culpability otherwise required for commission of the crime, he:
· (a) purposely engages in conduct that would constitute the crime if the attendant circumstances were as he believes them to be; or
· (b) when causing a particular result is an element o the crime, does or omits to do anything with the purpose of causing or with the belief that it will cause such result without further conduct on his part; or
· (c) purposely does or omits to do anything which, under the circumstances as he believes them to be, is an act or omission constituting a substantial step in a course of conduct planned to culminate in his commission of the crime.
· (2) Conduct That May Be Held Substantial Step Under Subsection (1)(c). Conduct shall not be held to constitute a substantial step…unless it is strongly corroborative of the actor’s criminal purpose…the following…shall not be held insufficient as a matter of law:
· (a) lying in wait, searching for or following the contemplated victim of the crime;
· (b) enticing or seeking to entice the contemplated victim of the crime to go to the place contemplated for its commission
· (c) reconnoitering the place contemplated for the commission of the crime;
· (d) unlawful entry of a structure, vehicle or enclosure in which it is contemplated that the crime will be committed;
· (d) possession of materials to be employed in the commission of the crime, that are specifically designed for such unlawful use or which can serve no lawful purpose of the actor under the circumstances
· (e) possession of materials to be employed in the commission of the crime, that are specially designed for such unlawful use or which can serve no lawful purpose of the actor under the circumstances
· (f) possession, collection or fabrication of materials to be employed in the commission, where such possession, collection or fabrication serves no lawful purpose of the actor under the circumstances
· (g) soliciting an innocent agent to engage in conduct constituting an element of the crime
· (4) Renunciation of Criminal Purpose. When the actor’s conduct would otherwise constitute an attempt…it is an affirmative defense that he abandoned his effort to commit the crime or otherwise prevented its commission, under circumstances manifesting a complete and voluntary renunciation of his criminal purpose. The establishment of such defense does not, however, affect the liability of an accomplice who did not join in such abandonment or prevention.
Differences:
· To analyze issue under Subsection (1), ask two questions:
· Does the case involve a complete or incomplete attempt?
· Completed Attempt Offense: D has done all that is within his power to do, but has been prevented by intervention from outside.
· Incomplete Attempt Offense: The accused has passed beyond “preparation,” although he has been interrupted before he has taken the last of his intended steps.
· If the case involves a complete attempt, is the target offense a “result” crime or a “conduct” crime?
· Subsection (1)(a) (for conduct offenses) and (1)(b) (for result offenses) pertain to completed attempts. 
· Subsection (1)(c) is for incomplete attempts. This must be read in conjunction with subsection (2), which elaborates on the meaning of “substantial step” (laundry list)
· State v. Reeves: 12yo bring rat poison to school with intent of killing teacher. Caught while purse with rat poison is near desk. Ct. says that jury was entitled to find a substantial step.
Defense to Attempt: Impossibility
· Common Law: Impossibility represents the conceptual dilemma that arises when, because of D’s mistake of fact or law, his actions could not possibly have resulted in the commission of the substantive crime underlying an attempt charge.
· Factual Impossibility: exists when D’s intended end constitutes a crime but fails to consummate it because of a factual circumstance unknown to her or beyond her control.
· At common law, not a defense to attempt charge
· Legal Impossibility:
· Pure Legal Impossibility: exists if the criminal law does not prohibit D’s conduct or the result that she has sought to achieve (actor engages in conduct that he believes is criminal but is not prohibited by law)
· At common law, defense to attempt charge
· Hybrid Legal Impossibility: exists if D’s goal was illegal, but commission of offense was impossible due to a factual mistake by her regarding legal status of some factor relevant to conduct
· Problematic for defense to attempt charge; ultimately, any legal impossibility may be characterized as factual impossibility.
· MPC: Comment 3: suggests that impossibility defense is eliminated; Comment 4: true legal impossibility defense remains.
· People v Thousand: Police pose as underage girl and catch man sending lewd pictures/attempting to meet for sex. D charged w/ attempt; notion that can’t be charged for completed offense is irrelevant.
· Thompson Case Study: Members of military find girl at bar, who passes out in arms of one man, and they decide to take her home. On the way to driving her home, they decide to rape her. It turns out she died on the dance floor.
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