PRACTICE STRATEGIES

SPRING 2007 CRUMP

WHAT ARE LAW PRACTICE STRATEGIES:  DOCUMENTATION, NEGOCIATIONS, FACT GATHERING, ADVOCACY, CLIENTS, ETHICS, AND MANAGEMENT

COMPETENCIES NEEDED FOR LAW PRACTICE
· Decottis and Steele – “Skills of the Lawyering Process”

· 1. Document Preparation – Modify documents to fit the current situation

· Forms are good – efficient, thorough

· 2. Client relations – rapport building:  

· Involves interpersonal skills

· Make client feel like attorney is working and available

· Also with witnesses and courthouse personnel

· 3. Negotiating – highly developed skill

· 4. Advice and Consultation

· Teaching and coaching client

· Solicit client to make his own choice among the alternatives suggested by the attorney

· 5. Courthouse activities – Clerical in nature (filing, scheduling, etc.)

· 6. Continuing Education – informal

· 7. Practice Management

CONCRETE COMPETENCIES AND TECHNIQUES
· DOCUMENT ANALYSIS AND PREPARATION

· 6 Elements of Property Transfer Agreements

1. Parties:  Their Identities, Ability to Perform, and Financial Responsibility

· Who are the contracting parties?

· Capacity of other parties to perform – own all of the interest in the property, financially responsible, etc.

· Are their third parties necessary to make the transaction work properly? – lender, title company, does a corporation own part of the land

· Is the issue of ASSIGNMENT dealt with?

· Is the right person signing?

2. Preconditions to the Parties’ Obligations – what happens before a party is obligated

· Is it possible for my client to start performing and later find that the other party claims that it does not have to perform b/c of some precondition to that party’s obligation has not occurred?

· Document itself contains conditions that need to be satisfied before performance by a particular party is required.

· EX:  financing (what kind of financing with satisfy the condition, what does the buyer have to seek), passing certain inspections, seller possessing good title

3. Obligations of the Opposing Party (Seller)

· Are the performances of the other party unambiguously described?

· Warranties and representations made?

· Do the obligations fit the client’s expectations as written

4. Obligations of the Client (Buyer)

· Objective – to protect client from exaggerated expectations

· Who is paying for what (inspection fees, title insurance, loan origination fee)

· Can the agreement be read to require the client to do more than he expects

5. Breach and Remedies

· If there is a breach, does the other party (or my client) have the right to cure it?

· Is a breach clear?

· How much time must be allowed?

· Can the K be terminated in the event of a substantial breach?

· Is there a limitation of remedies?

· Three main questions to ask:  What can go wrong; Can my client show that the other parties have violated the terms, if they have; and what can my client do about it, if so?

6. Termination

· When do obligations end and what happens then?

· Who retains what rights?

· More important to see what’s not there then what is – this is what you use the 6 elements for

· Negotiation – 2 main methods
· REFUSAL TO BARGAIN:  THE FIRM, FAIR OFFER:  Simplest strategy - determine a satisfactory point of resolution, communicate it to one’s adversary, and refuse to bargain about it.

· Basically refusing to negotiate

· Only effective when it is convincing enough so that rationale negotiators will capitulate to it

· Problem is when ppl on the other side don’t know you so have to test your strength and you may end up having to litigate a lot

· BARGAINING:  By building some negotiating room and by stating a position

· Unreasonable 1st offer

· Pretend that it is reasonable (through statements, body language, etc.)

· Conceal settlement point while attempting to get the other side to make the first real offer (avoids you giving up your settlement point)

*Negotiation happen in bits and pieces

· TACTICS FOR IMPLEMENTING METHOD OR CLOSING THE GAP:

1. CONCEALMENT OF ONE’S SETTLEMENT POINT

2. INDUCING OPP. TO START THE BARGAINING BY STATING AN UNREASONABLE INFLATED OFFER

3. THE APPEARANCE OF IRRATIONALITY:  a person negotiating with another perceived as “crazy” may understand that he will have to make greater concessions than he would against a rational opponent

4. BLAMING THE CLIENT OR SOME OTHER PERSON OVER WHOM ONE HAS NO CONTROL – pretend the client is independent

5. USING A MEDIATOR – can be very useful b/c he has no duties to either party and wants only to see that a settlement is made

6. APPEALS TO THE MERITS:  expressing unshakable conviction in the prediction that one will prevail

7. THROWING ONESELF ON THE OPPONENT’S MERCY:  reserved to peculiar situations, those in which one has little or no bargaining strength and the opp, does not seem cold blooded

8. INDUCING OPP. TO BARGAIN AGAINST HIMSELF

9. FORCING OPPONENTS TO BARGAIN AGAINST EACH OTHER:  requires multiple parties

10. GANGING UP:  Mary Carter Agreements

11. FLATTERY, CLUBBINESS, AND OTHER ATTITUDES:

12. TIMING:  Person who can afford to wait, who can give the appearance of being able to afford to wait, or who forces himself to wait, has the advantage

13. ACTIVITY:  Vigorous and aggressive activity moving the litigation toward a part of conclusion can have adv. effects.

14. COLLATERAL CONSEQUENCES TO THE OPP.:  Drafting interrogatories that are expensive to answer, taking of lengthy depositions, use of discovery to embarrass, threaten trade secrets and the like—many of these tactics are unethical, but are common

15. DEADLINES AND LOCKING IN:  placing deadlines upon the acceptance of a given offer in order to avoid the opponent’s riding the case to get the benefit of future developments

16. FOCAL POINT SOLUTIONS:  Round numbers are more likely resolutions; make and elicit offers aiming for the elusive point in the middle that is advantageous to him.

17. DRAFTING THE AGREEMENT:  Advantage for the drafter

18. CONTROL OF THE AGENDA:  person who sets the order of discussion may have advantage b/c concessions are easier at the beginning of the process so experience negotiator attempts to cause those matters most imp. to him to be considered early.

19. THE BARGAINING CHIP OR FALSE DEMAND:  asking for something one does not really want or expect so that one may appear to give up something in exchange for something else that they do really want

20. REVERSE PSYCHOLOGY:  taking the contrary position to what really want

21. PHYSICAL FACTORS:  negotiating on familiar ground, amount familiar ppl, under familiar conditions gives a psychological edge

22. DIRECT INVOLVMENT OF THE PRINCIPAL sometimes opponent and principal communicates directly.

23. MAKING THE OPP FEEL HE HAS NEGOCIATED CAPABLY:  is helpful in subsequent negotiations when make the opponent feel that the result was advantageous to him.  Don’t crow about a favorable result.

24. THE TEST OF STRENGTH, TOTAL OR PARTIAL

· MEMORALIZING NEGOTIATIONS AT THE INFORMAL STAGE – STATUS LETTER
· Way to memorialize the details that have been resolved, so that they will not be forgotten

· Status letters can be dangerous by creating disputes about whether or not a binding K exists

· Don’t call it a binder b/c than have a potential argument that it is binding

· STATUS LETTER STRUCTURE – to avoid disputes

· Part A:  “Part A is not a K” – depicts the status of ongoing negotiations

· Part B:  “Part B is a K” – K to not claim that Part A is a K

· If want an On-the-Spot agreement to be binding:  write it down and put in a merger clause:  “the parties agree that these terms are all of the terms essential to the agreement.  We intend this doc to serve as a binding K and we agree to negotiate all other aspects of the agreement in good faith.  We agree that all open terms shall be determined by reasonableness standards.”

· RAPPORT BUILDING WITH CLIENTS

· Client and Public Relations

· Effort Orientation and its Implications –client places more emphasis on effort than results

· Lawyer’s first application of client orientation is a recognition of the importance of effort in the client’s eyes

· How to Project Effort in the Client-Lawyer Interview
· Client’s wants vs. client’s needs

· Lawyer should begin by first determining what the client wants and not what he thinks the client needs; accept what the client tells you about his objectives and if necessary redirect politely

· Keep a clear desk – undivided attn.

· Turn off phone during interviews – impression of undivided attn.

· Do something for the client now

· Suit is your uniform

· How to Project Effort through Paper

· Send copies – of all instruments relating to client’s affairs

· How to draft bills clients rush to pay:

· Delineation of work done – work product accomplished and on what date

· By delineating the exact propositions investigated the lawyer projects concern and intelligent effort on behalf of his client

· Use semicolons, no paragraphs (block billing)

· Use small billing paper

· Include a personal note

· Prompt and regular billing

· Verb orientation – use verbs 

· The time vs. service duality:  client equates effort with service rendered and not with time

· How to Project Effort by Accepting Responsibility

· The lawyer with good client relation skills develops means of ethically assuming additional responsibilities which convert the client-lawyer relationship from one of an isolated encounter into a continuous chain of contact

· EX:  sending client a copy of case decisions that may affect his business

· Personality Traits and Work Habits valued by clients – TREAT CLIENT AS IMP.
· Qualities favored by clients

· Friendliness – develop a friendly manner and avoid being impersonal

· Prompt businesslike attitude – cultivate a prompt businesslike attitude and avoid appearing boring or indifferent

· Courtesy – develop unerring courtesy and not seem rude or brusque

· Avoidance of condescending attitude – avoid condescension and a superior attitude

· Habit of keeping client informed
· Qualities not favored:  impersonal, bored, indifferent, rude and brusque manner, superior attitude, not informative

· FACT-GATHERING AND INTERVIEWING – Crump:  How to Reason About the Law

· Questioning – Investigative Strategies

· Questioning for Investigation 

· To find out facts – discover the unknown

· Seek to find out favorable and unfavorable

· Open-ended questioning

· FUNNEL – SEQUENCE:  begin with broad questions (what happened); objective is to get witness to narrate and use specific ?s only after the narrative has been exhausted

· Squeezing:  “Exhausting the Narrative” – “have you told me everything”

· Depositions:  use funnel sequence

· When deposing someone who will not be available at trial, want to use more of an in-court format

· For Demonstration (in-court)

· Involves skills to limit and guide witnesses

· Most question in Ct. is closed-ended, limited, and specific

· Barriers to Communication

· Sources of Resistance

· Social Factors

· Status Incongruence –different social roles b/w interviewer and interviewee

· Etiquette based resistance – focuses on content of info (i.e. not wanting to repeat a racist remark)

· Hostility (EX:  gang member towards police officers)

· Cognitive Barriers

· Goal inconsistency – info is contrary to interviewee’s goals

· Self-esteem – don’t disclose facts that make person feel/look bad

· Repression – to avoid trauma or remembering

· Perception of Irrelevance – fails to disclose imp. fact b/c of ignorance or failure to realize it is related

· Memory – resist giving info that is incomplete or are uncertain about

· Manifestations of Resistance do not always correspond to the actual causes:

· Feigned lack of memory – frequent

· Passive-aggressive – interviewee is hostile but expresses aggression by answering incompletely so as to defeat communication and express contempt

· Interviewee does not have to explain reason for resistance, may not know it, or may attempt to camouflage it

· Falsehood and its Detection

· Story Theory – idea that narrative should exhibit coherence and consistency (best method – story doesn’t make sense)

· Hazards of relying on Story Theory Alone – important to distinguish b/w unrealistic stories and unlikely ones

· Resistance as Indicative of Falsehood – resisting to disclose details

· Presence of Reasons of Resistance:  interviewer should consider if social or cognitive causes for reluctance are present

· Internal or External inconsistency

· External:  contradiction by a credible external source (handwriting expert)

· Internal:  “found at a poker game”

· Falsehood from truthful witnesses – Reasons why:

· Suggestible – may say what believe interviewer is signaling is appropriate

· Confabulate – unconsciously fill in facts to complete a coherent picture

· Memory hardening – enhanced confidence in both true and false memories resulting from repeated considerations of their stories

· Law emphasizes weakest method of detecting falsehood:  Demeanor (looking person in eye)

· Overcoming Barriers to Communication

· Communication of Expectations:  that the witness obviously does remember

· Appeals to Authority and Conformity:  induct to behave consistently with group behavior; “Everyone of your co-workers has done so”

· Empathy and Dissonance Reduction:  recognize the cause of resistance and deal with it;  offer a sympathetic explanation for resistance

· Motivational Statements:  statement of a legitimate goal to be achieved by cooperation

· Confidentiality:  The Attorney – Client Privilege:  Promising to keep a matter confidential

· Be aware of over promising:  privilege doesn’t include everything

· Timing, Different Approaches, and One-Step-at-a-Time:  Setting an issue aside and returning to it later, varying the question pattern to use leading questions, or suggestion

· Polite Confrontation:  Coupling a Request for Clarification with Suggestion

· More confrontational but operates less offensively than more direct types

· Role Playing or Indirect Confrontation

· Present real or hypothetical objections of a 3rd person, or can use a document

· Has advantage of challenging suspected fabrication while avoiding direct destruction of the cooperative relationship

· Direct Confrontation of Falsehood and Mutt-and-Jeff Variation

· Directly confronting client or the story

· Mutt-and-Jeff:  Good-Cop, Bad-Cop

· ADVICE AND CONSULTATION – Client Centered Counseling

· Def:  making sure that the client is autonomous in making the client’s business decisions;  making sure the client understands the law enough to make an informed decision; helping the client define objectives; generating options; supply recommendation but reserve decision for client

· Ways to implement client-centered counseling:

· Understanding the Client’s Objectives:  Open ended ?s about what client wants

· Explaining the Law:  simple definitions, analogies, examples of how the law works

· Generating options (for attaining the goal)

· Evaluating the Options

· Offer your own Assessment either when you think it’s needed or when the client asks, but LISTEN TO THE CLIENT

· There are times to be definite which departs from client centered counseling and should only be used when the choice is objectively clear.  Can lead to client dissatisfaction later

· PRACTICE MANAGEMENT – law school doesn’t teach (re-invent the wheel in school)
· Issues included in practice management:  choosing office location, designing office, arranging financing, hiring employees, choosing equipment, setting up systems, collecting accounts receivable, documenting bills, etc.

· Major causes of grievances or malpractice is related to practice manage. – most often related to deadlines, responses, filing

· Will deal with this in big firms too

· Management is concerned with efficiency:  with performing repetitive tasks or performing similar items with the best combination of resources.

· How to Start and Build a Law Practice

· Cash to support yourself and your family for 1 year

· Money for the Practice:

· Announcements, stationery, calling cards, postage, etc.

· First and last month’s rent

· Down payment on modest desk, chair, 2/3 client chairs, modest decorating

· Initial payment to telephone company

· Malpractice insurance

· Computer crap

· ADVOCACY:  The psychology of persuasion

· How to Reason About the Law – Crump

· Attitudes:  Dissonance, Attribution, Attraction, and Persuasion

· Theory of Cognitive Dissonance

· Attribution and Attraction

· Persuasion:  Selected Theories and Legal Applications

· The Influence of Groups and Leaders:  Conformity and Authority

· Persuasion

· PROFESSIONALISM AND ETHICAL PRACTICE

· Measured by Conduct, Behavior is key

· A Two-Word Core Concept of Professionalism – Crump

· Repeatable Methods:

· Repeatable Procedures:  as competence, courtesy, civility, and ethical practice

· Professional follows the known, workable method rather than exposing client to potential avoidable loss

CIVIL LITIGATION AND TRIAL

LEGAL ARGUMENT ON MOTIONS
· Motion to dismiss based on SOF

· SOF:  law requiring that certain kinds of agreements be expressed in writing.  Some Ks are too vulnerable to mistaken or fraudulent claims to allow them to be proved by oral evidence alone.  Typically covers Ks for the sale of real estate and other Ks.

· How to argue a motion before a trial court:

· “Your honor, our names are _____, representing D/P and we urge the court to grant/deny the motion to _______.” Then given legal standard governing the motion. (EX:  “Assuming everything in the complaint is true, the court can only grant a motion to dismiss if there is no way the P can win under the law.”).  Then in ordinary language explain to the court why motion should be granted/denied.

· Introduction

· Legal standard

· Apply the facts

FORUM SELECTION AND FORUM CONTESTS
· A strategy choice (more favorable jurors, close to home, bigger damages, etc.)

· Factors that may influence the selection:

· Favorable Law – Procedural or substantive

· Complexity of Processes; Expensive Procedures

· EX:  Ps may not choose fed. ct. on the belief that it will be more expensive and issues will be diverted into procedural challenges

· Juries more favorable to one side or the other on liability

· Juries more favorable to one side or the other on damages

· More favorably inclined judges

· Likelihood and cost of holding the venue – against challenges by the opponent

· How much cost

· Ability of the opposition (to challenge the venue)

· If he does, can he do it

· Convenience, Travel Expenses, Familiarity, and Need for Local Counsel:  handling a case in a distant forum may require local counsel which may be impractical unless case is a big one.

· Magnet forums:  certain places have reputations as better for Ps or Ds

· When arguing for change of the forum – attorneys do not argue strategy, but use procedural tools – subject-matter juris, personal juris, venue, forum non convenes, etc. (USE JURIS AND VENUE TO CHANGE)

PLEADINGS
· State differ from Federal

· Must plead cause of action in state as opposed to claim in fed.  Pleading must contain statements giving REASONABLE NOTICE of each element of the cause of action

· NY Pleadings:  Plasgraf v. Long Island R.R.

· Cause of action pleading required, but not pleading of facts

· Must answer “each and every other allegation”

· Damages

· General denial

· TX Pleadings:  Pennzoil Co. v. Texaco Inc.

· Petition in TX not complaint

· D attacks complaint by “special exception” not by motion to dismiss

· Plead a NUCLEUS of facts (Facts are in a separate paragraph) – better b/c avoids need to particularize which facts relate to which causes of action.  By doing this not restricted to proving certain facts for certain causes of action.

· Avoids variance:  when P proves at trial the cause of action by a different set of facts then what was plead.  P looses.

· Specificity requirement:  “fair notice” of factual theories (legal theories and factual theories) – so don’t more specific than have to be

· General Denial

· Affirmative defenses should be plead even when there is doubt if it is one or if one is required b/c if not cant be raised at trial

· Discovery level in the petition in TX

· Reasonable Investigation Rules:  Strategies for Compliance

· Consider the source of the info you are relying upon in filing.  What other sources of info besides the client are there, and is any additional inquiry necessary or fruitful?  Be sure to lay out in detail the nature of the inquiry or reason that it was limited.

· Write a demand letter to the opponent that invites response.

· Thoroughly cross-examine client and verify info received.

· Employ expert if appropriate.

· Undertake a minimal amount of legal research

· Promptly undertake discovery and recant the info revealing the inaccuracy of any allegations or denials.

· Higher an experienced co-counsel if in an unfamiliar jurisdiction

· ID what yet don’t have evidence for

· Safe-harbor rule

INTEVIEWING, FACT-GATHERING, DISCOVERY
· Morris, Strategy of Discovery

· Interview cooperative witnesses rather than depose.

· In complicated cases may have thousands perhaps even millions of papers – keep organized

· The Funnel Sequence in interviewing

· Investigative interviewing is done not to prove facts but to find them out

· Exhaust narrative, SQUEEZE
· In preparing for a deposition outline of the subject areas that you want to cover, but avoid specific questions b/c don’t always know where the story is going to go.

· The Discovery Tools:  Which ones for which uses?

· ORAL DEPOSITIONS

· Definition of Deposition: questions asked of a witness before trial, answered under oath in the presence of a court reporter, with opposing parities having the right to present and ask questions also.

· May be used for both party and non-party witnesses.

· Set up by written notice to all other party witnesses and by the issuance of a subpoena for non-party witnesses

· Most effective for obtaining useful and controversial info from adverse witnesses – b/c can ask follow-up ?s in the event of evasion

· STRUCTURE:

· Impeachment enhancement (Preliminaries – know what depo is, who witness is)

· Witness Background

· Employment history

· Family

· Education

· Skills

· Tell me how this happened (witness narrates) then squeeze

· Damages

Checklist for taking P’s Deposition:

1. Ask (1) name; (2) SSN; (3) DOB; (4) other names; (5) different spellings of names

2. General history of witness

3. Marital history

4. (1) Description of accident – narrative first and then question specifically; (2) condition of the scene (3) weather?

5. Names and addresses of witnesses known to P

6. Whether or not statements were made at the time of the accident or any admissions by parties at time of accident

7. What occurred right after accident

8. Names and address of docs who treated before and after accident

9. Have witness sign authorization form to let u get med records

10. Ask claimant if willing to submit to a med examination by D’s or court’s selecting

11. Ask witness whether he or any member of his family has ever had a personal injury claim before

12. Ask have had any previous accidents or injuries of any character; any subsequent to this one; does he have insurance paying for injuries prior or related to this dispute; is he receiving gov, benefits for disability; has applied for jobs or insurance that require physical examination before or after accident

13. Employment history – work done before and since

14. Parts of the body that are injured

15. Status during last war

16. Whether witness has ever been arrest, indicted, convicted, etc. & location of where offenses occurred

17. Automobile case – DL #, licensed ever revoked, suspended, etc; history of prior accidents/traffic violations

18. Explain purpose of deposition – ask is there any other fact relevant which haven’t been asked?

Preparing a witness to be deposed – if give something written may be discoverable

· Explain purpose of deposition

· Anticipate areas of questions & discuss answers

· Explain how questions are asked

· Specific advice on deposition procedure, format of questions, how to act – simulation is helpful

· Be explicit and empathetic in advising client to tell the truth

· Tell not to run-mouth

· May want to give them a document explaining more about deposition to take with them; p. 93

· Subpoena Duces Tecum:  Production from Non-parties – way of ordering non-parties to produce documents at depositions; Amended Rule 45 now allows to be used just to get third-party documents w/o a deposition

· WRITTEN INTEROGATORIES to Parties:  Written questions directed by one party to another which must be answered under oath.

· Responses are evasive and thus not an effective way of getting controversial info from an adverse party

· Good for basic background info, to establish positions of opposing parties on some kinds of fact issues, to ID dates, witnesses, etc.

· Useful to get facts that may not be remembered by a person who you are deposing

· When to send them:  you can send successive sets

Getting the most out of interrogatories:

· 4 things to remember:

· There is no way for a quick follow-up to an answer

· Expect the answer to be more or less

· Do not ask ?s to which you already know the answer – instead serve a request for admissions to tie down the fact

· Keep interrogatories simple

· Interrogatories are the most efficient way to learn:

· Who knows the facts supporting the claims/defenses

· What docs exist

· The when and where relevant to each claim/defense

· Areas meriting deposition discovery

· General background details

Checklist for info that interrogatories can deliver:

· Identity of lay witnesses who have knowledge of the facts

· Identity of the persons from whom the other side obtained statements or interviewed in the course of trial preparation

· Greater factual particularity of the claims/defenses

· Identity of expert witnesses, the subject matter and substance of facts and opinions about which each will testify

· Info relating to insurance coverage

· Description of injuries or damages, including elements of the damages and the measure by which the opposition claims they should be computed

· Existence, description, custody, condition, and location of docs/tangibles

· Business entity background, nature of business, principle place, state of incorporation

· Personal background

· Facts pertaining to court’s jurisdiction

· Identity of person consulted or assisted in preparation of the answers

· REQUESTS FOR ADMISSIONS:  opponent admits or denies factual propositions submitted to her.

· Useful for eliminating issues which are not really disputed

·  1 fact per question

· REQUESTS TO PRODUCE OR INSPECT (for discovering documents, tangible things or realty):  basic method for obtaining discovery of docs and other tangible items from other party

· A party sends a written request listing the docs, tangible items, or realty she wishes to photograph, copy, or inspect

· Motions for physical or mental examination:  upon the showing of good cause, ct. may order of the person whose condition is in controversy

· SELF-INITIATED DISCLOSURES:  automatically imposed on the party, without the need for request

· Amendments to Rule 26 require all parties to make (1) “initial” disclosures IDing persons with pertinent knowledge and sources of documents (to be made very early); (2) “Disclosures of Expert Testimony”; and (3) Pretrial disclosures of witnesses and exhibits.

· Methods for opposing discovery

· Objections

· Motions for protective orders:  upon motion by a party or the person from whom the discovery is sought, and for good cause, the court may protect the movant from harassment, embarrassment, oppression, or undue burden or expense, by making a protective order limiting discovery.

· Strategies for Discovery Planning

· Waves of Discovery:

· 1st:  purpose of identifying documents, witnesses, business entities that need to be investigated.

· Interrogatories since is most efficient device for obtaining background info

· *If D. Ct. requires a disclosure process then this may substitute for most of the 1st wave.  Disclosures cover many of the same items as interrogatories, but do not completely eliminate need for interrogatories.

· 2nd:  requests for documents – documents don’t vary and may be useful to have when taking depositions

· 3rd:  depositions by witnesses or parties who know about the transaction at issue.

· *These may lead to 4th and 5th waves of discovery

· Final:  request for admissions to eliminate issues that the discovery process has shown to be undisputed and to authenticate documents to be introduced at trial.

· Fitting Discovery to the Case:  cost considerations affect and limit discovery in every suit

· Scope – reasonably calculated to lead to admissible evidence

· Abuse of discovery

SUMMARY JUDGEMENT – Movant has the burden of eliminating all genuine issues of material fact

· Standard:  Movant must show that he is entitled to judgment as a matter of law;  no genuine issue of material fact

· Strategic Uses:  discovery, forcing the other side to defend its position more thoroughly than discovery devices may require

· Party opposing will want to create an appearance of greater complexity than really exists so court will deny rather than making an effort to understand the documents.

· Movant’s tactics:  briefing should be short, want to keep everything simple and clear-cut, nothing is a fact issue

· How to argue:  don’t read it, explain it; get to the point; use simple, ordinary language

TRIAL
· The Jury Selection Process and Opening Statement

· Attorneys Goals and Tactic in Voir Dire Examination – Crump

· Actual Purpose:

· To get discovery from the jurors of their qualifications and disqualifications

· Also want info for peremptory challenges

· Actual Uses: (more than discovery takes place)

· Personalizing the client:  introduce the client, tell a little about him, make him stand and face the jury; may want to call the corporation “John’s Company” instead of X Corporation

· Obtain commitments to follow the law

· Theory:  after giving a commitment the juror would likely follow it

· Conditioning/Preparing the jury to accept your proof

· some facts of the case are given

· If a lot of evidence:  say try to get all facts out expeditiously

· If little evidence:  say not the number of witnesses that count

· Emphasizing favorable law or facts

· Define legal terms—in ways that are favorable to your side

· Usually simplify and explain favorable law in a way that makes it even more favorable

· Limit the effect of unfavorable law:  usually make the law seem more complex or more difficult to satisfy

· Inoculate the jury against unfavorable facts—give them the bad facts and deal with them upfront

· introduce to jury to see whether it would bring out their prejudice; better now than during the trial; giving negative facts to alleviate its impact

· Build rapport with jury – use of humor, analogies, folksy mannerisms

· Show concern for jury’s function and comfort

· Stealing the adversary’s thunder:  state what opponent would like do and oppose it

· Guiding the conduct of jurors in deliberations—nominating a juror to be the foreperson (“Mr. Smith, it may be necessary for you to serve as foreperson”; influencing the jury procedure by predicting how jurors will go about discussing the case

· Argue the case itself:  some facts are given to the jurors in order for them to answer questions intelligently; facts are stated in an adversary light

· Increasing or Decreasing the Impact of Concerns that are Outside the Evidence:

· Imply insurance indirectly even if not allowed in evidence

· Ethically dubious

· Disqualifying unfavorable jurors:  first make decision to remove a person and pursue lines of questioning designed to disqualify that individual as a consequence

· First, ask about the ground of disqualification in a way tat makes a disqualifying position seem reasonable and attractive

· Second, elicit the response

· Third, if the juror equivocates force a decision

· Fourth, clinch the response, your adversary will attempt to rehabilitate the juror; you can head his efforts off by saying “Your answers wont change...will they?”

· Try to question jurors wish to disqualify outside the presence of the jurors – at the judge’s bench

· Using members of the panel as “witnesses”

· EX:  if a P’s lawyer elicits responses from jurors familiar with the type of instrument that injured his client in an effort to cause them to say things that will imply its dangerousness, the response will be more credible testimony than any in the trial b/c it comes from a disinterested juror chosen ostensibly at random.

· Some attempt to get inadmissible evidence in (this is where the problems with abuse come in)

· Which Potential jurors do you Strike?

· SC decision holds that it is illegal to base preemptory challenges on race or gender, but other categories like age, income, job status, profession, social class, etc. are still proper considerations

· Ask about the grounds that make it favorable…

· Ideal Juror for the P

· Women, less income

· Ideal Juror for the D

· Men, college edu, income

· General attitudes toward safety regulations:  people are strongly disposed toward legal rules designed to promote safety

· Oral arguments: OPENING STATEMENTS
· Purpose:  let the jury know what to expect:  what proof will be offered, how it correlates together, and how it fits with the legal issues

· Tactics:  clear, direct, positive

· Expressed in layperson language

· Preview the evidence so jurors understand how it fits with the legal theory

· Make jurors interested in the case

· Avoid overstating

· THEMES:  chronological preview of the witnesses may be less effective than a thematic or scenario approach

· “The defense will bring you three themes…”

· Jurors reasoning is deductive – start with a hypothesis and seek support of it through evidence

· Themes establish a filtering system for jurors to view the case through

· Witnesses and Evidence

· Problems of Direct Examination – more difficult b/c jury expects you to prove something with your witness

· Means you have called the witness

· Jury expects you to prove something by the witness.  Jury assumes the witness will be friendly and helpful to u

· Witness is usually not a good storyteller
· Witness is frightened – high pressure situation makes people unable to testify effectively

· Jury does not understand the pressure the witness feels – unless u make them understand it

· The Rules of evidence limit the assistance you can give the witness telling the story

· Rules against opinions, leading questions, etc.

· Many of the decisions that juries must make are not dependent upon 1-dimensional yes/no issues

· Jury has trouble following direct examination

· Most people are unaccustomed to receiving large amounts of detailed material in original unedited form by spoken word only

· Must begin at ground zero and build up slowly

· Techniques of cross are easier

· Lawyerly words are hard to understand by the witness and the jury

· Solutions to the difficulties of Direct Examination

· Fact Pattern Development from a Narrative Witness

· Ask witness’s name

· Ask a short question, in leading form, that shows the witness’s connection with the case

· Lets jury know who the witness is and what to expect

· Establish the witness’s background

· Jury wants to know who the witness is

· Take the witness to the relevant event

· Pick out a logical starting point-usually the first event in chronological sequence and proceed through the event chronologically

· Carry the witness through the story

· Witness should address the subjects you direct and in the order you direct

· Do no permit aimless rambling or yes/no answers

· Let the witness and jury know when you switch subjects:  SIGN POSTING

· Let the jury and witness know when you are asking a purely formal question

· EX:  when predicating something for evidence

· Pay attention to your witness’ testimony and not to the objections of your opponent

· if objection is sustained rephrase automatically

*These tactics apply to fact witnesses, other techniques are applicable for different kinds of witnesses – character, predicate, etc.

IN DIRECT WITNESS IS TELLING A STORY IN CROSS YOU ARE

· Drawing the Story From a witness who is not a good story-teller

· Non-leading question formulas

· Leading ?s definition:  questions that suggest the answers

· Giving witnesses choices can be helpful – “was it___ or _____”

· Judicious use of leading questions

· Many jurisdictions allow for leading questions under a variety of conditions.

· Background, and witnesses that have difficulty relating events (kids)

· Judge will never get a chance to rule on your leading ? if you don’t ask it

· Down-to-Earth language

· Common language, folksy, slang

· Make the Witness feel comfortable

· “Is this the first time you’ve ever testified...well that’s ok, tell it like you saw it.  The good people of jury want to hear what you have to say.”

· Prepare the witness

· Explain difference between leading and nonleading ?s and the limitations of direct examination

· Tell the witness to say a particular thing that he has said to you

· Vividness:  Show the Movie

· Development of symbolic detail – evidence symbolism (glasses of child symbolize the blamelessness of the child and the carelessness of the D)

· Physical evidence – pictures are worth a lot and even more so are the real objects

· Show the jury the movie

· Basic Methods of Qualifying or introducing Common Items into Evidence

· Introducing a Photo

1. Have the exhibit marked by the court reporter

2. Have the witness ID it and lay the predicate for admissibility (does it truly and accurately reflect…)

3. Walk over to the opposing counsel and tender it to him/her

4. Formally offer the exhibit into evidence:  “Your honor at this time, I offer P’s exhibit 1 into evidence after having tendered it to opposing counsel.”

5. Opponent may now object and you should have a short argument in support of your exhibit

6. If objection is sustained ask further questions to lay the predicate for it

7. Be sure exhibit is formally received by the judge

8. If it is desirable have the bailiff pass the exhibit to the jury or ask the witness to explain the exhibit

· Offering  a Business Record – p. 115

· Good idea to go over questions carefully with the witness to ensure the he/she understands them

· Once the records have evidence you can have the witness explain them

· Objecting to Hearsay – p. 116

· Objection your honor hearsay or the witness cannot testify as to what someone else has told him– straight hearsay

· Relevance-Related Objections – p. 117

· Straight relevance:  objection your honor, not relevant or it has nothing to do with the case

· Qualifying an expert and eliciting an opinion

· Background

· The Opinion:  after expert has been qualified he may be asked

· A hypothetical question based on facts in evidence in the case

· A question based on his own examination of objects involved

· Questions based upon facts made known to him

· Salt of the earth expert may make more of an impression then some snotty Harvard grad or the combination of the two

· Opinion evidence objections – p. 119

· Offering a tangible object

· Same steps as with the photo

· Tangible objections have greater value then their relevance to the case

· Offering a prior inconsistent statement

· Establish as firmly as possible the witness’s current story and limit grounds of retreat

· Without introducing the statement, emphasize its importance; it was an important event in the witness’s life

· “You had your deposition taken in this case, didn’t you?”

· Tell the witness he contradicted his present sworn statement in earlier statements

· Offer the contradictory statement.  Under the Rules, you do not have to provide the statement to the witness, but do have to provide it to the opposing counsel upon request

· Once the contradiction is clear, go on to something else.  Do not ask the witness to explain unless you are sure there is no explanation to offer.

· Credibility-related objections – p. 122

· Procedural objections – p. 122 – 123

· Leading questions

· In limine practice

· How to get the court to take judicial notice (a court’s acceptance for the purposes of convenience & w/o requiring a party’s proof, of a well-known indisputable fact)

· Make the request

· Furnish the court the required info

· Have the court acknowledge on the record that it is taking judicial notice of the fact

· Have the court instruct the jury that it must accept the fact as conclusive

· 10 commandments of Cross Examination

· Be Brief – never make more then 3 points

· Use Plain Words, so the jury will understand them

· Use only leading questions

· Be Prepared

· Listen, to the answer

· Do Not Quarrel – if witness makes a crazy absurd remark sit down. Don’t ask to explain.

· Avoid Repetition – don’t let witness repeat what just said in direct

· If hear twice than they will believe it

· Disallow Witness Explanation

· Limit Questioning – don’t ask one too many ?s

· Save the Summation – save the ultimate point for summation

**IMPEACHING THE WITNESS – YELLOW BOOK

· The Court’s Charge and the Jury Arguments
· Legitimate Functions of Jury Argument

a. Should help the jury better understand the court’s charge by illustrating it with simple examples

b. Use argument to select, arrange, and interpret those portions of the evidence that are relevant to their theories

c. Guide the jury in judging the credibility of witness

· Emotion arguments are appropriate in certain instances

· It can legitimately five the jury the determination to ignore prejudicial discrimination

· May properly remind the jury to take both sides of the case seriously

· Can assist in setting community and social standards by which to resolve questions of degree

· Improper arguments:

· Misrepresenting the law, injecting prejudicial matter, arguing matters outside of the evidence making inflammatory personal attacks

· Courts have had a difficult problem of striking a balance between the abuses and the beneficial effects of sound adversary arguments

· Effective Jury Argument:  Organization – Crump

· P’s Opening Argument

· Introduction – thanking the jurors and setting the stage

· Explanation and emphasis on legal considerations in the charge – defining the legal terms

· Take the Special Interrogatories one by one

· Translate them into simple terms

· Marshall the evidence toward the conclusion that you wish the jury to reach

· Tell the jury the finding you believe they should make

· *Not a good idea to summarize the evidence by going numerically as to what each witness said

· Make a short unemotional closing

· D’s Argument

· Introduction

· Answer the opposing argument in short fashion

· After answering briefly say “now I want to get down to what this lawsuit is really about”

· Go over the instructions and special interrogatories – but the way you think they should be answered

· Give the jury the emotional basis for holding for you

· Tell the jury that your opponent has the last word and you cant answer

· P’s Closing Argument

· Answer D’s argument

· Go over the issues again, more briefly

· Hit hardest on the fundamental issue in the case

· Give the jury the emotional basis for holding in your favor

· Special verdicts vs. general – pros and cons

· General:  jury given one long question with all principles of law and ultimately asked who wins and how much

· Possibly lets jury decide more on who they like, more chance to reason with heart and not head

· But, is less confusing, allows instructions that are less dependent on the words or punctuation, lets jury do its proper function of interpretation

· Special:  about the ultimate facts(elements) of the case, several questions:  “who was negligent, what was the proximate causes”

SETTLEMENT OF LITIGATION
· Settlement is the norm

· Settlement agreement is a K

· Reasons for less trials

· Pre-trial expenses and delay

· Unpredictability and higher stakes

· Arbitration – GROWTH OF

· Mediation – growth of

· Substantive law changes

· Procedural law changes – summary judgment has increased in fed. cts

· Case management

· Fewer lawyers with trial skills

CASE EVALUATION AND ACCEPTANCE
· How to Start and Build Own Practice:

· Clients and Cases that Should be Turned Down in first yr or two

· Cases where you are the second or third lawyer

· Hurt feeling cases – wrongful conduct by D but no provable special damages

· Libel and slander; barroom brawls; assault and batter

· Landlord-Tenant Cases (unless paid full in advance) – client will never be happy and will never pay you afterwards

· Divorce Cases for people heavily in debt (unless paid in advance)

· Criminal Cases (unless paid in advance) - no money

· Slip Falls (unless are substantial damages)

· Bankruptcies (unless paid in full in advance)

· Clients who loudly proclaim that you can have all the money recovered, they are only interested in the principle – type of hurt feelings

· Clients who want to use your phone, sec, office to do their business
· Cases where they settle right away because cant afford publicity

· Cases totally without merit
· Significant facts in determining reasonable settlement value
· Liability (chance of)

· Damages – ability to pay (expected damages to be recovered)

· Effort and cost (what it will cost you)

High damages and low liability

“READING THE JUDGE”
· Determining the Judge’s Policies:  commercially available benchbook, ask lawyers or judge himself

· Good lawyers figure out what the judge wants w/o judge telling him and do a good job reading the judge

LITIGATION BUDGETS
· Write out different categories and project time

· Realize its fantasy land and tell client it is

CONTRACTS:  BASIC DOCUMENT PREPARATION

THE ATMOSPHERE OF RISK IN WHICH AGREEMENTS ARE NEGOCIATED
· Risk-Conscious Analysis:  Is it “Distrust” or is it “Due Diligence”

· People enter into Ks for mutual benefit

· Risk is a major aspect of Ks.  We want rhetoric in the K that does not unexpectedly shift risk to our client.  Other side is trying to insert rhetoric that shifts risk to you or removes your expectations.

· Meaningless but Distracting Rhetoric

· Make sure that the K actually gives you something (read carefully to avoid this) – if other party drafts doc then there is a risk that you don’t have anything

· Promises may not mean what they seem:  Make sure not assuming a promise is there, when it isn’t.  If its not there, then it’s not in the K.

· REMEMBER THE 6 ELEMENTS

· Looks what is not in the K

· Deceptive or Obstreperous Parties – bad people = another type of risk

· May have to deal with different clients differently

· Use Due diligence:  a set of steps that you consider each time, the same way, no matter what

· Enter into an agreement that will work properly if you make it with a Perot or a predictable/trustworthy person

· Assume nothing

· Strategies of difficult opponents:  induce you to enter into a state of dependence on a mushy deal, then deny there is a deal at all; or, reinterpret the deal after it has been formed

· Just do best you can – language is too imprecise to provide guarantees against all risks.  Just try to minimize risks w/ careful reading, due diligence, and a thorough realization of the real risk

Everything including risk is traded against everything else

· Why litigation is usually not a solution

· Unpredictable – litigation can be a toss-up sometimes

· Delay Prone – can take too long to serve its purpose sometimes

· Expensive – may spend more than property is worth

· Interim Financing costs continue in spite of litigation, but construction, production, or sales may not

· Need staying power or ability to suffer lengthy periods of costs without income to survive major litigation

· Litigation can be a weapon for a party who is willing and able to hold the project hostage with a marginal claim

*Preparers of Ks should consider carefully the possible points of disputes that may arise under a wide variety of scenarios; each party prefers to clarify its rights and duties so that litigation about them can be avoided

TRANSLATING THE DEAL INTO A CONTRACT
· 6 elements

· Tina Stark:  Thinking like a deal lawyer – Building Blocks of a K; the 5 prong system (how lawyers add value to the deal, by understanding the framework bring something to the deal)

· Money, risk, control, standards, endgame

· Crump’s and Stark’s system are different, but encompass the same items

PRECONDITIONS IN REAL ESTATE KS
· Conditions for Inspections

· Real Estate purchases are usually conditioned on specified inspections

· b/c agreements are reached before all inspections are complete – inspections are expensive and buyer does not want to expend the money if the parties are not going to reach an agreement

· Structural, mechanical, electrical, termite, radiation issues

· What to look for in the inspection provisions:  limited time period? Buyer discretion to terminate?

· Major Problem:  unless the conditions are clear and unambiguous and the parties follow them closely, end up w/ a situation where one party says valid K and other says terminated

· Financing Conditions

· If no condition and just a fixed price, this means that buyer is obligated even if buyer cannot obtain financing

· Buyer wants a condition that specifies attainment of a loan on specific terms – very detailed

· Seller may want a time length for attainment and a provision requiring diligent pursuit of financing so property wont stay off the market for long

· Impractical to obtain pre-financing for a real-estate purchase that is not known – the lender may not want to go through the steps for a loan that is only a possibility

· Title Conditions – obligation to purchase is made subject to a satisfactory title

· Title examination is necessary b/c no one knows precisely what easements, liens, covenants, or other encumbrances may restrict the title that the seller is trying to convey

· Such an examination is too expensive to undertake if an agreement has not been reached

· Buyer wants “satisfactory to the buyer” (requires only good faith and that satisfaction is only a pre-text); seller wants “usual or customary encumbrances” (this limits buyer’s ability to terminate)

· Usually buyer only has a specified time to terminate or waives condition

· Free-Look Concern:  Buyer is not bound to buy, but the property is tied up and cannot be sold to anyone else (seller wants to reduce this amount of time)

ANALYZING, PREPARING, OR NEGOTIATING A BASIC REAL ESTATE K
*Every clause means something

· Parties Competing Objectives

· Obtain expected benefits of the agreement

· Reduce risk (and to shift it to the other party or third party)

· Reduce own obligations and increase obligations to the other

· To increase the burden and clarity of obligations owed by the other party

· Mutual Objectives:  Reaching agreement that each believes will be better for him than no agreement

· Purchaser wants:

· Broad definition of what is conveyed

· Massive amounts of info from seller with lots of detail

· To have seller warrant that everything in the info is absolutely true

· To place the risk of title defects, physical defects, and other risk on seller

· To not complete if not good financing

· Breach of the seller to be clearly defined with broad remedies

· To be able to terminate upon the appearance of an expected or unexpected defect or risk (aka free look)

· Seller wants:

· Immediate cash, as is with no representations or warranties

· Risk to purchaser with purchaser locked-in with few remedies

· Purchaser looks for 3 time protection:  At K time, During Contract Pendency, at Closing

· Parts of a Residential Purchase and Sale Agreement

1. Parties (did get the right ones, do we prevent assignment, who else is needed)
2. Property Description and Identification
3. Sales Price
4. Financing
5. Earnest Money
6. Title Policy and Survey
7. Property Condition and Inspections
8. Broker’s Fees
9. Closing
10. Possession
11. Special Provisions
12. Settlement and other expenses
13. Prorations
14. Casualty loss
15. Default and Remedies – which sometimes do not include damages against the seller
16. Mediation
17. Attorney’s Fees
18. Escrow
19. Representations (Warranties:  promise that goods are what seller says they are)
20. Federal Tax Requirements
21. Notices
22. Agreement of Parties (Merger or Entire Agreement Clauses)
23. Termination Option
24. Advice to Consult an Attorney
*KNOW WHAT EACH IS GOING TO WANT FOR EACH; p. 310

KS THAT END LITIGATION – SETTLEMENT AGREEMENTS
*Every time litigation lawyers settle a case, they enter into a document or agreement that is a K, but a settlement is a special kind of K

· A Simple Form of Release – adequate only for simple situations (a single claim holder and a single D in simple circumstances)

· Mutual Release:  each party releases the other

· General Release:  not confined to any one claim, but releases all claims that either might hold, whether known or not known

· Specific Release:  releases only one claim

· Objective of the release is to cover everything – “all claims held by either party since the beginning of the world” – WANT A COMPLETE DIVORCE

· The Enforcement and Effects of Releases

· Desired effect of settlement is complete resolution

· Settlements in some situations or with some parties may be ineffective (Ex: w/ minors) – a mere release signed by the minor and/or guardian may still be ineffective.  Solution:  FRIENDLY SUIT
· Make a deal, file in court, and explain to judge

· Other Considerations in Settlement Agreements

· Circular indemnity Agreements:  it is common for a settlement agreement to provide that the payee indemnifies the payor for any further claims or expenses that she may incur as a result of the incident that is the basis for the suit.

Spector v. Kmart – distributor sued SmithKline for indemnity even though SmithKline had already been released

· Warranties:  D insists that the P warrant that she is competent and under no disability to sign the release and has not assigned the claim

· Attorney’s Fees:  It is not uncommon for a settlement agreement to provide that a party breaching the agreement is liable for the other party’s attorney’s fees.

· Prevention of Fraud:  Releases can be invalidated by showing that they were affected by fraud – to reduce this risk the D may insist upon a clause to the effect that neither party has relied upon any statement or info provided by the other but instead has made an independent investigation of the claim

· Keep Them Honest Clause:  P insists D warrants that she has made full disclosure and knows that the P has relied on the info provided

· Tying up loose ends:  After release and agreement, parties should execute documents disposing of the suit (a joint agreed motion & either an order for dismissal w/ prejudice or take-nothing judgment)

CRIMINAL LAW AND PRACTICE

SEARCH WARRANTS, AFFIDAVITS, AND EVIDENCE SEIZURE
· Search and Seizure

· Search may be conducted pursuant to a warrant or warrantless (search incident to an arrest)

· Constitution prohibits unreasonable searches and seizures and creates requirements for warrants

· Suppression of evidence seized without compliance with the requirements is required

STATUTES OR RULES GOVERNING THE CRIMINAL PROCESS FROM ARREST THROUGH POST-TRIAL
· Conditions Permitting Arrest or Confinement:  Warrantless Arrest, Warrants, Commitments, and Capias

· Arrest without warrant lawful:

· When offense is committed in the presence or view of a peace officer

· Probable cause:  quantum of information that would justify a reasonable belief that a crime has been committed and that it has been committed by this D.

· Warrant:  seeks the arrest of someone at large who has been charged with a crime.

· An order from a magistrate directed to a peace officer commanding him to take the body of the person accused of an offense to be dealt with according to law

· Requirements:

· Name or description

· Name the offense

· Signed by magistrate

· A commitment:  provides authority to detain a person who has been taken into custody

· Order signed by a magistrate directing a sheriff to receive and place in jail the person that has already been arrested

· A capias:  orders the capture and detention of a person who already is under the authority of the court, such as a person who has jumped bail or charged with violation of probation

· Writ issued by the court or clerk

· Complaint and Examining Trial

· Complaint:  affidavit made before the magistrate or court attorney that charges the commission of an offense

· Must state name of the accused or if  not known give a reasonably definite description

· Must show that the accused ahs committed some offense against the laws of the state either directly or that the affiant has good reason to believe and does believe that he accused has committed such offense

· State time and place of commission

· Signed by the affiant

· Examining Trial – Preliminary Hearing

· Accused brought before a magistrate for an examining trial

· Prosecutor’s effort is to use as few witnesses as possible to establish probable cause, and to put on only enough evidence to supply probable cause

· Decision of judge

· After examining trial, judge shall make an order committing the D to jail, discharging him, or admitting him to bail

· If not done within 48 hrs of the hearing then accused is discharged.

· Pretrial Release

· Bail Bond:  written undertaking entered into by the D for the appearance of the principle before some court to answer a criminal accusation; provided, however, the that D upon execution of such bail bond may deposit with the custodian of funds of the court in which the prosecution money in the amount of the bond

· Rules for affixing bond:

· Sufficiently high to give reasonable assurance that the undertaking will be complied with

· Not to be used as oppression

· Nature of offense and circumstances considered

· Ability to make bail

· Future safety of victim and the community considered

· Grand Jury, Indictment, Information

· Who may be present in the grand jury room
· Grand jurors

· Bailiffs

· Attorney representing the state

· Witnesses while being examined

· Interpreters

· A stenographer

· Voting

· Vote is taken as to the presentment of an indictment – 9 members must concur in finding the bill

· Indictment:  written statement of grand jury accusing a person therein named of some act or omission which, by law, is declared to be an offense

· **Each element of the indictment must be proved beyond reasonable doubt

· Requirements:  an indictment shall be deemed sufficient –

· “In the name and by the authority of The State of West York”

· It must appear that the same was present in the DC of the county where the grand jury is in session

· It must appear to be the act of a grand jury of the proper county

· Name of the accused or a reasonably definite description

· Place where the offense was committed is within the jurisdiction of the court in which the indictment is presented

· Time mentioned must be some date anterior to the presentment of the indictment

· Offense must set forth in plain and intelligible words

· Must conclude “against the peace and dignity of the state”

· Signed officially by the foreman of the grand jury

· Everything should be stated in an indictment which is necessary to be proved

· Certain form – p. 190

· Information:  an information is a written statement filed and presented in behalf of the state by the district or county attorney, charging the D with an offense which may by law be so prosecuted

· Misdemeanors are usually prosecuted on an information and not an indictment

· Arraignment and Appointment of Counsel

· Arraignment:

· In all felony, after indictment, and all misdemeanor cases punishable by imprisonment there shall be an arraignment

· Purpose:  to fixing the offenders identity and hearing his plea

· Often D’s waive – it is generally not useful to have an arraignment that elicits a plea of not guilty

· Court shall appoint counsel:

· Whenever court determines D is indigent or the interests of justice require representation…the court shall appoint one or more practicing attorneys to defend him

· Determining indigent:  D’s income, source of income, property owned, outstanding obligations, necessary expenses, # and ages of dependents, spousal income, and whether the D has posted or is capable of posting bail.  Ct. may not deny just b/c D has posted or is capable of posting bail.

· Attacks on the Indictment

· Motion to set aside

· Indictment not found by at least 9 grand jurors or that the information was not based on a valid complaint

· Some person not authorized by law was present in the room when the jury was deliberating

· Grand jury was illegally paneled

· Exception to substance of indictment – there is not exception to the substance of an indictment or information except:

· Does not appear therefrom that an offense was committed by D

· Prosecution is barred by a lapse of time or that the offense was committed after the finding of the indictment

· Contains a matter which is a legal defense or a bar to prosecution

· Shows upon its face that the court trying the case has no jurisdiction

· Exception to form of indictment

· Does not appear to have been presented in the proper court

· The want of any requisite prescribed

· Was not returned by a lawfully chosen or empanelled jury

· Amendment of indictment or information:  a matter of form or substance may be amended before trial date

· May not be amended if charges D with additional offenses or different offenses or if the substantial rights of the D are prejudiced.

· Dismissal

· Attorney representing the state may, by permission of the court, dismiss a criminal action at a time upon filing a written statement with the papers in the case setting out his reasons for such dismissal.

· No case shall be dismissed w/o consent of presiding judge.

· Trial and Post-Trial Motions and Orders Taking the Case Away from the Jury

· Trial judge has the authority to order an instructed verdict (directed verdict) if the evidence is legally insufficient – judgment of acquittal is federal terminology

· Standard for a judgment of acquittal:  there is no reasonable way that a jury properly applying the law could reach a verdict of guilty

· After trial – court can order a new trial or an arrest of judgment which are invoked by motions

· Standard for new trial:  it is highly discretionary with the court and can be granted for various reasons having to do with the fairness of the process or result:  trial errors, misconduct, newly discovered evidence, and other causes that interfered with substantial rights of the D

· Expunction – Habeas Corpus

THE CHARGING DECISION AND RELATED ISSUES
· Crime Elements

· Conducting a Guilty Plea Hearing:

· Judge calls D’s name and ensures that he is the D and states D’s lawyer’s name for the record

· Judge asks for a plea of guilty or not guilty

· Judge enquires about and ensures voluntariness

· Judge administers admonishments (warnings/informing) required by law:  asks about the plea agreement, and tells the D whether the court will follow or reject the agreement

· Prosecutor, who has had the required waiver, as executed by the D, marked as Exhibit 1, establishes on the record that D has executed it, establishes each required element of the waiver orally on the record, and offers Exhibit 1 (which the judge receives)

· Prosecutor similarly treats the stipulation (Exhibit 2), reads the stipulation on the record, and asks the D whether that is the stipulation.

· Judge approves the papers by signing and announces the finding of guilt, if warranted.

· The prosecutor completes the agreement by making whatever statement is required (if not completed before)

· Judge announces “I assess your sentence at _____”

· Clerk later prepares a judgment and sentence for the judge’s signature

*why go through all of this – easier to catch cases that shouldn’t go through (safeguard against person pleading without being guilty or without knowing what he is doing) – Want voluntariness, D to be aware of what he is doing, want some protection against possibility that person plea when not guilty

· Each element of the “rule” (statute) must be analyzed against the problem facts before the conclusion is drawn

· Proof beyond a reasonable doubt attaches to all elements of a crime

· The Privilege against Self-Incriminations: 5th amendment

· Prosecutor must prove all the elements without using information known only to the D – D doesn’t have to share info with the prosecutor

· Even if it happened, even if the D is actually guilty, information known only to the D and his lawyer is irrelevant in establishing any element of the offense in the prosecution’s case

· The Significance of the Burden of Proof – beyond a reasonable doubt

· The rule has long been that a conviction on circumstantial evidence cannot be sustained if the circumstances do not exclude every other reasonable hypothesis except that of the guilt of the accused, and proof amounting to only a strong suspicion or mere probably is insufficient.

· Holding in Stogsdill v. State – evidence does not exclude all other reasonably hypotheses except appellant’s guilt.

· State must exclude every other reasonable hypothesis except that of the guilt of the accused.

· Eyewitness evidence is essential to the proof of most kinds of cases – eyewitness errors are the largest single factor in wrongful convictions.

· The Charging Decision – Crump’s AIDS story

· Ethical or Professional Responsibilities of Prosecutor and Defender

· Defense disclosure of confidential information that would help the other side to prosecutor is a violation.  BUT, Prosecutor is legally and ethically required to give info that would help the other side to defense

· Defense lawyer has a different duty of loyalty:  Possible situations for D lawyers

· Cross examining the known truthful witness so as to defeat an element of the crime

· destroy credibility and prevent jury from finding and essential element 

· Arguing that the evidence is insufficient after an important item has been suppressed

· Why is there no physical evidence?

· Exploiting deficiencies in Crime Definition

· Accusing innocent persons, known to be innocent 

· Perjury

· Guilty Pleas and Procedures for Safeguarding Them

· Art. 1.15 No person can be convicted…unless the D, upon entered a plea, has in open court in person waived his right of trial by jury IN WRITING.

· State must have introduced evidence showing guilt

· Evidence may be stipulated if the D consents in writing, in open court, to waive

· the appearance 

· confrontation 

· cross examination of witnesses 

· can consent to oral stipulation of the evidence and testimony or to the introduction of testimony by affidavits, written statements of witnesses, and any other documentary evidence in support of the judgment of the court 

· Must be approved by the court in writing and be filed in the file of the papers of cause.

· Art. 26.13  Plea of Guilt – 

· Prior to the accepting of a guilty plea, the court shall admonish the D of:

· range of punishment attached to the offense

· the fact that the recommendation by the prosecution is not binding

· if the punishment assessed does not exceed the punishment recommended then the court has to give permission to the D before he appeals, unless a matter was raised before his plea

· if not a citizen then may be deported, excluded from admission into the country, or denial of naturalization under federal law 

· no plea of guilty can be entered by the court unless it appears the D is mentally competent and the plea is free and voluntary

· In admonishing the D, substantial compliance by the court is sufficient unless the D affirmatively shows that he was not aware of the consequences of his plea and that he was misled or harmed by the admonishment of the court.

· Tullos v. State:  Ct. held that evidence was insufficient to sustain a judgment against D b/c not all elements of the crime were proved (didn’t prove “threatened” victim with bodily injury)

INDICTMENTS
· Must contain all elements required to be proved, name of victim, on-or-about date, state the manner and means of offense, jurisdiction, D’s name

· Include all statutory elements, but don’t over describe b/c what you allege must be proved

· Do not include surplusage that is not part of the statute

· If there is a distinct means of charging the offense, include all

DISCOVERY AND PRETRIAL MOTIONS IN CRIMINAL CASES
· Discovery in Criminal Cases

· Discovery process is more restrictive
· Most statutes or rules provide for discovery of:  physical evidence, criminal records of the D or of the witnesses, statements by the D, and chemical analyses

· Depositions usually only upon court order – relatively rare, and usually in circumstances when key defense witness will not be at trial

· Prosecution’s Duty

· Constitutional duty (from DP clause) to provide exculpatory material to the defense

· Extends at least to material that implies innocence or that derogates from the credibility of the prosecution’s witnesses.  Or, prosecution must provide written statements of prosecution witnesses to the defense upon the giving of testimony by those witnesses

· Motions for discovery:  Prosecution’s duty to provide more info than DP requirements triggered by a motion from the D

· Pretrial motions requiring hearings:  can get discovery at pre-trail hearings by examining live witnesses which is helpful to D b/c of no depositions

TRIALS OF CRIMINAL CASES
· Voir Dire Examination and Jury Selection

· Defense Counsel’s Treatment of the Burden of Proof

· Devote a large amount of time on defining beyond a reasonable doubt during voir dire and argument

· Analogies to use when defining – p. 219

· Strategies:

· Try to build of burden

· Crime elements and defenses

· Common misconceptions:  get across idea that some proof is not enough

· Ability/Inability to make findings:  if evidence creates a reasonable doubt then could you acquit him?

· Privilege against self-incrimination

· Witness/credibility

· Knowledge/background of jurors

· Sample Prosecution Voir Dire – p. 219

· Prosecutors tell jurors that they intend to meet burden of proof.

· Burden applies only to the elements of the offense – and proof beyond all doubt is not required

· Presentation of the Case – analogous to civil

· Opening Statement

· Evidence

· Trial Motions

· Motion for Judgment of Acquittal – counterpart motion for JMOL in civil

· Ct. must ask whether a reasonable juror applying the law could reach a verdict of guilty beyond a reasonable doubt

· Jury Arguments

· The Court’s Charge

· How to Prepare

· Model – p. 223

· Definition Paragraph:  defines the offense

· Must include all elements of the offense for all alternative methods of committing it that are charged in the indictment and supported by sufficient evidence

· All terms in the elements that have legal definitions must be defined by law – most language should come directly from governing statutes

· Do not put in what is not in indictment

· Application paragraph:  tells the jury what it must find beyond a reasonable doubt

· Be sure to include all elements and all particulars contained in the indictment and to tell the jury to find the D guilty if all are found beyond a reasonable doubt

· Puts law together with the facts

· Jury Arguments

· Criminal Jury Argument:  How to do it – Crump

· Order of Argument:  P opens, and P closes

· Prosecutor’s Opening Argument

· Thanks and praises the jurors and jury system

· Read, define, and explain by examples the most important legal principles

· Only principles that will make a difference should be dealt with

· Simplify principles – analogies, illustrations, definitions of key words

· Argue the evidence

· Draw inferences from the evidence

· Argue credibility

· Put evidence together with the legal principles and firmly tell the jurors the finding that is warranted

· Avoid overstatement or excess emotion

· Defense’s Argument

· Praise jury

· Answer 1, 2, or at most 3 of the prosecutor’s arguments

· 1 sentence each.

· Then say “now lets talk about what this case is really about.”

· Emphasize the principles of law that are important to the D, with the D’s view of each

· Emphasize burden of proof beyond a reasonable doubt

· Homely stories, anecdotes to illustrate principles

· Persuasiveness not exhaustiveness is the objective

· Argue the evidence

· Draw inferences and make credibility arguments

· Emotional basis for acquittal

· Societal values

· Prosecutor’s Closing Argument

· Answer 1, 2, or 3 of the defenses arguments briefly

· Reiterate the most important rational argument

· Give the jury the value-laden (the emotional) basis for conviction

SENTENCING
· 4 purposes for criminal sanction:

· Deterrence (motivating this D and other potential offenders to avoid crime)

· Incapacitation (confining dangerous offenders for public protection)

· Rehabilitation (improving the D)

· Retributive justice (convincing public expectations that the law responds to crime w/o proportional justice)

· Sentencing Guidelines – many jurisdictions, including federal

· Some guidelines depend on discrete factual findings and provide a calculation of a specific guideline sentence or a range of sentences to be derived from those findings

· SC – guidelines cannot be mandatory imposed on judges, but they remain as advisory guidelines

· Sentence Advocacy:

· Function of advocates:  gathering information and making arguments about discrete factual findings that control the guideline range

· Advocates have the duty to raise issues that the probation dept. may have covered inadequately, to argue about the exercise of discretion within the guideline range by showing that the crime was aggravated or mitigated, to seek to have the judge depart from the guideline sentence range b/c of a specific factor that the guidelines do no address, or to argue that the judge should not use the guidelines to determine this sentence at all.

· Sentencing Hearing:  comes about if Defense attorneys and prosecutors are unable to agree to a plea bargain as far as the sentencing

ETHICAL ISSUES AND MALPRACTICE AVOIDANCE:  PREVENTING UNINTENDED GRIEVANCES
· Three Areas that precipitate the most disciplinary grievances:

· Criminal law

· Personal injury

· Divorce (family law)

· Reasons for the concentration of grievances:

· The level of practioners is lower in these areas

· The stakes are high and the practice is pressured

· Clients seeking these services are unsophisticated and have unreasonable expectations of lawyers

· Ethical temptations are severe

· Clients often exhibit lower levels of moral development that in other areas

· Clients seek lawyers in these areas at times that are among the worse in their lives.

· When you adopt or advise a course of action in difficult circumstances, you need to protect against finding yourself later at the mercy of the client’s different memory of the event!

· Document, Document, Document:  a partial solution

· Decisions, actions, and information and do so with the client’s signature when appropriate

REAL ESTATE TRANSACTIONS

THE COMPETENCIES OF REAL ESTATE PRACTICE
· Documents, Deals, and Due Diligence

· Real Estate practice revolves around docs which depend on negotiation and fact-gathering

· Fact gathering will involved due diligence:  assembling or investigating documents or facts to ensure for your client, that things are as they appear to be or to prove this to the other party

· Real Estate lawyer must understand litigation in order to know how to avoid it and to be able to work with litigators in transactions that result in litigation

PURCHASE AGREEMENTS – blueprint for the rest of the transaction

PREPARING THE CORE DOCUMENTS – note, deed, and mortgage

· The THREE PLAYERS – Seller, Buyer/Borrower, Lender

· THE CORE DOCUMENTS:

· Note – the buyer/borrower’s promise to pay the loan back to the lender

· Deed – way seller transfer legal title to the buyer

· Mortgage/DOT – the buyer, who has just received title, transfers a partial interest in the title called a “security interest” for the benefit of the lender

· States east of MS straight mortgage is customary

· Buyer/Borrower transfers a security interest directly to the lender

· If the note is not paid, the mortgage means that the lender can foreclose upon the security interest and have the property sold by judicial process (a court proceeding)

· States west of MS DOT is customary

· Transfers the security interest to a separate individual called a trustee who actually acts as an agent of the lender.

· Trustee is able to sell the property privately upon default, w/o any court proceeding
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· Preparing the Deed

· Deed – Actual Conveying of Property
· Deed is both a contract and a conveyance. It is the instrument by which title legally is transferred from seller to buyer. In most jurisdictions, a deed is more than a contract because it transfers the legal title from grantor to grantee. It describes the estate that is conveyed, way in which it is held, and the limitations upon that grant. It also has contractual aspects in the deed warranty clause.

· Components of A Deed:
· Granting Clause – conveys the property; identifies the grantor(s)

· Property Description – identifies the land conveyed by plat reference, metes and bounds, or other description; must be sufficient to satisfy the Statute of Frauds and be adequate enough for the surveyor to identify the land unambiguously so that a deed construction suit is not necessary

· Grantee Clause – identifies the recipients

· Habendeum – establishes what type of ownership is being conveyed (fee simple absolute, concurrent ownership)

· Deed Warranty Clauses – type of warranty granted:  general, specific, quit-claim

· Any limitation on Title or Interest – describe  all encumbrances (restrictions, easements, and maintenance charge)

· Must mention each encumbrance which will remain on the land b/c you cannot convey what you don’t own and if client warrants what doesn’t have than may be liable to the grantee for the part that wasn’t conveyers

· Deed Forms (3 types)

· General Warranty – full warranty

· Grantor warrants title against the whole world; warrants title obtained from grantor’s predecessors. (“against anyone”) Covenants implied by general warranty: 

· Covenant of Siesin (rightful ownership): You own the property rightfully. For statute of limitation purposes, this covenant, if breached, is breached when you deliver the deed – at time of conveyance.

· Covenant Against Encumbrances: There are no unexcluded pieces of the property missing (owned by someone else). Breached at time when you deliver the deed.

· Covenant of Quiet Enjoyment: Covenant against ouster by another claimant. For statute of limitation purposes, this covenant is breached when someone tries to kick you out (actual or constructive eviction of the covenantee by the paramount title holder).

· If there is an interest owned by a 3rd person, and the grantor gives a deed that does not except this interest, the grantor has conveyed more than the grantor owns and probably has breached warranties.

· Special/Limited Warranty

· Is a narrower warranty than the general warranty deed. The grant warrants only against defects created by the grantor (“by, through, or under me, but not otherwise”).

· A grantor who conveys land by a limited or special warranty deed and who never had title, warranty is worth nothing. Ex. Grantor does not have title and never had title, because the chain of title, unknown to the grantor contained a forged deed. A limited or special warranty deed means that the grantee receives a warranty only for claims that were created by the grantor. In this case, the defective title already existed before the grantor owned the property and was not created by him.
· Use a limited or special warranty deed when both the buyer and the seller knows that the seller’s chain of title has a potential problem but the buyer wants to purchase the property. The buyer understands that seller can give only a limited warranty covering absence of any prior conveyances by this grantor. 
· Quitclaim Deed

· Contains no warranty at all, it conveys only the “right, title, and interest” of the grantor in the property. Does not actually convey the property If the grantor owns no interest, the quitclaim conveys none. Grantee has no claim against the grantor for title deficiencies. 

· The principal use of quitclaims is in cleanup work: clearing title, completing transactions, etc. Say a transaction is threatened because of an unlikely possibility that a 3rd person owns an encumbrance on the title. The buyer is reluctant to purchase. The third person, however, freely admits that he doesn’t own that interest. The parties may ask the third person to execute a quitclaim deed. 

· Other Instruments that affect title conveyances:

· Release:  used to transfer back to the fee owner a subsidiary interest (release of line)
· Conveyance w/o warranty: sometimes used instead of a quitclaim in situations in which grantor wants to create a claim of title in the grantee (for adverse possession purposes for example) but in which the grantor cannot safely warrant title.
· Two Types of Deed Descriptions: 

· Platted: master plat map that is recorded in the document – ex: lot 6 block 14 street X in city of Y etc….
· Metes and Bounds: describes the property through directions similar to what a surveyor would follow. Problem is that everything leads to markers which are impermanent and many deeds are written with reference to other’s property lines.
*Most transactions also require a survey: an inspection or drawing provided by a surveyor or engineer

· Tendency to neglect analysis of the property description in the doc:  this can cause problems if there are ambiguities in the description or contradictions in the description (fails to close, description is ambiguous, or there are contradictions)
· Ambiguities in Deed Descriptions

· Rules of Statutory Construction (see Ferriter v Bartmess p. 239)

· Deed should be interpreted liberally to affect its intent.
· Interpret a grant favorably to grantee and a reservation favorably to grantor.
· When a grantor conveys property described as being bounded by a road, the conveyance is presumed to include the grantor’s rights to the middle of the road. If there is a roadway then the rights are to the center.
· An unambiguous deed must be interpreted according to its language as written without resort to extrinsic evidence. Courts abhor using court time to hear evidence.
· If there is a conflict then you prefer the more definite description over a description that requires evidence.
· Shady Oaks Problem – If there are minor problems with the deed description then it might be advisable to do nothing if you’re the buyer because of adverse possession. Other options include: Mother Hubbard Clause: a provision in property description that conveyance includes any contiguous strips of the property that the seller owns.
· Lender’s Interest in Deed – Title to mortgage depends on deed. Therefore, the mortgagee is intensely interested in the validity of the title conveyed by the deed. If the buyer-borrower does not obtain good title, the mortgagee does not obtain a good security interest either. An invalid title can mean an invalid mortgage. In today’s residential transactions, the deed is often prepared by the mortgage lender or an attorney for the mortgage lender. The mortgagee is often more diligent in ensuring the deed’s validity than the buyer-borrower. Lender almost always prepares the deed and you can usually rely on his preparation because b/c lender has the same interests in ensuring a valid deed as you do because he is getting a mortgage
· Real Estate Promissory Notes

· Promissory Note – Buyer’s promise to pay a certain amounts on certain date(s) to the lender 
· A promissory note must contain certain elements, including a promise to pay a specific sum at a specific time or on demand: “I promise to pay the bearer of this note $100 on 1/1/06.” It must be signed by the maker or drawer but does not need to confine payment to a specific payee. It can say that any holder or bearer of the note is entitled to collect. 
· Contains credit quartet, provisions if buyer does not pay on schedule (late payment, default, acceleration) and terms for early payment. May also include provisions for attorney’s fees and other items of recovery upon default. Secured by the mortgage.
· Prepayment Rights – Can be prepayment penalty note or pre-payable without penalty.
· Default/Waiver Provisions – Will usually include an anti-waiver provision where if lender allows you to be in default once and then gives you a certain period of time to pay, it doesn’t mean that he’s waived rights to hold you in default next time or to foreclose.
· Acceleration Clause: Upon default, lender usually will accelerate the indebtedness. Acceleration clause allows upon default for the entire note to become due so the lender can sue on the entire balance and not have to sue one late payment at a time.
· Written so that lender can declare the entire balance due and payable, so that it can recover everything that is due through one collection effort.
· Note and Mortgage/Deed of Trust – Both documents provide independent means of recovering indebtedness and may allow recovery for different amounts. 
· Mortgage/Deed of Trust enables the lender to have the property sold to cover the indebtedness. This is one remedy that the creditor may have upon default. 
· Buyer/borrower’s promise to pay, contained in the NOTE, may also provide an action for K damages for the deficiency
· Deficiency Judgment – When the creditor cannot obtain the entire amount due by foreclosure, and it may then be able to obtain part or all of the rest through a suit on the note. The amount left unpaid after foreclosure is the deficiency. To limit the lender getting windfalls from deficiency judgments, states tie deficiencies to market value of the foreclosed property (instead of what it’s sold for) or do not allow them at all.

· The lender’s suit on the promissory note for the remaining amount is called the deficiency action and it results, if successful in a deficiency judgment.

· Sometimes suit on the note is possible but not recovery through the mortgage or vice versa
· Note As A Negotiable Instrument and Holder in Due Course

· Important for promissory note to be a negotiable instrument that can be transferred from one holder to next. Note will be sold in many transactions to investor on secondary market by retail mortgage company. 
· Value of Note/How To Establish Ownership? Value of a note exists only b/c owner is able to file suit, prove debt, and force payment. To recover in such a suit, the owner must prove ownership and entitlement. Possession of a negotiable instrument gives holder evidence of ownership. If you possess note that is prima facie evidence that you own the note. 
· Holder in Due Course
· HDC is protected from defenses that debtor might otherwise be entitled to raise against original creditor.    
· We do this to protect the efficiency of credit markets, confidence of people buying notes on the market and the reliability of the note. The need for a market as worth the risk of having borrowers be disadvantaged.   
· Requirements to be a Negotiable Instrument – (1) signed by the maker or drawer (2) contains an unconditional promise to pay (and no other promises except as permitted by UCC) (3) definite time for payment and (4) payable to order of a specific person or to bearer. (I promise to pay $100 not negotiable instrument b/c no definite time.) 
· Requirements to be a Holder in Due Course Status: A holder in due course is (1) a holder of a negotiable instrument (2) who took it for value (3) in good faith [actual knowledge] and (4) without notice [actual knowledge] of defects [overdue or has been dishonored, or any defense against or claim to it on the part of another] 
· The negotiable instrument must be simple and clear, unencumbered by complex or conditional provisions. Thus should have no other promises except as permitted by UCC. Note is usually a separate instrument from the mortgage because the mortgage has all sorts of conditions which notes can’t have in order to be negotiable.
· Preparing and Analyzing the Deed-of-Trust Mortgage

· Straight mortgage vs. Deed of Trust

· Straight Mortgage – used more in east of Mississippi

· Gives the lender the right to bring an action in court to foreclose the mortgage upon default. Doesn’t involve a trustee and can only be foreclosed upon by judicial enforcement.

· Thus, the lender generally has to go through all the steps necessary for a lawsuit – the process can be costly and prolonged causing an increase in cost of the loan.
· Not as much of an encumbrance as it appears because most states have expedited proceedings procedures.  
· Provides the borrower with judicial protection.
· Security interest is conveyed directly to the lender
· Deed of Trust Mortgage – used more in west of Mississippi

· The buyer borrower conveys the property in trust to the trustee (separate private individual) who has duties to the mortgage holder and acts for the benefit of the lender. The trustee has the power of private sale in the case of default by the buyer-borrower. Upon default, after proper notices, the mortgage holder can cause the trustee to sell the property to the highest bidder with no court proceedings. 
· Means lesser costs upon foreclosure for lender. For buyer-borrower it can mean lesser credit costs because debtors who do not default do not subsidize those who do.   

· The debtor can sue to enjoin foreclosure, using any argument that would defeat foreclosure. Thus, deed of trust mortgages are not totally different from straight mortgages in that the foreclosure can become a matter of court decision. The difference is that the necessity of going to court shifts from lender to borrower.
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· Security Instrument: Mortgage or Deed of Trust  
· Once the buyer receives the property he will immediately convey a part of the property (in theory) to lender or separate private individual (DOT) as a security interest which protects the lender in case of default. As long as no default occurs, the lender does not gain possession.

· When buyer defaults and lender forecloses on property and the sale of the property (usually a fire sale) doesn’t satisfy the debt then there is deficiency and the lender may seek further court action. Usually the lender is the one who buys the property at the foreclosure sale so most states have provisions that do not allow a windfall to the lender in that the fair market value will be credited against the balance owed and not necessarily the sale price of the foreclosed property
· Golden Rule:  The lender has the gold and so the lender makes the rules
· Sample Deed of Trust
· B/c the DOT or mortgage represent’s the lender’s hope to be repaid, the instrument will be written as protection for the mortgage holder
· Golden rule: Lender has the gold (money) so he rules. The lender is the one taking all the risks here so the document is going to protect the lender’s rights more than the buyer.
· Lender’s Interests
· Valid Security 
· Lender is going to insist that the buyer warrants the title that he has received from the seller. 
· Lender wants the deed to satisfy the statute of frauds (written statement of all required terms, including adequate property description), wants title insurance, etc.
· Payment Obligations – 
· Lender wants as many possible ways of getting paid and wants to avoid possibilities that the borrower might accidentally released or that forbearance upon default without immediate foreclosure might be a waiver.
· Wants timely payment of indebtedness
· Concerned about potential usury law violations
· Protecting The Security – 
· Property is properly maintained and insured – handled in a way that value doesn’t decline. 
· Protects physical integrity of the property so that lender isn’t stuck w/ damaged property. 
· Does this by requiring that the borrower obtain hazard insurance.
· Method of Foreclosure – 
· DOT provides for a valid location, a specific location, to which notices may be sent
· It provides remedies, acceleration, the contents of notices, and the foreclosure process
· Make sure that foreclosure process conforms to state law so that foreclosure is possible
· Ability to expeditiously foreclose on the property. Acceleration, manage property after acceleration or abandonment, appointment of substitute trustee
· Short Duration of The Loan – 
· Due on sale clause – allows lender to accelerate the entire indebtedness if the borrower sells the property
· Lessens chance that lender will get into S/ L crisis situation. Usually means that there is a due on sale clause. 
· Buyer’s Few Rights: Instrument is not written primarily to protect the rights of the borrower.
· When loan is paid, the lender will provide a release w/o charge to the borrower, which borrower can record in the public records to show that the mortgage is no longer an encumbrance.
· Address for notices
· Borrowers right to reinstate – equity of redemption (right to cure after default, but before sale)
· Must be given notice of foreclosure.
· Notes
· There are other forms of default besides non-payment such as materially altering the structure and failure to pay homeowner association dues.
· Borrower must provide hazard insurance that is acceptable to the lender.
· Deficiency Suit:  In some jurisdictions, after the foreclosure, the lender still can bring a deficiency action, to the extent it is permitted by local law.
· Due on Sale Clause

· Definition:  If any part of the property or any interest is sold or transferred (not just sales, includes inheritance) without the lender’s prior written consent, then lender can accelerate and make the entire note due.
· Due on sale clause is in mortgage and not note b/c note needs to be negotiable and can’t have all conditions on it.
· This clause lessens the lender’s risk because lender is interested in a short loan duration.
· They don’t want to have the note transferred to someone who might not be a credit worthy borrower. Even though under an assumption sale the original borrower is still liable in the event of default it is usually very difficult to collect from the original borrower and the lender would like to make him pay when he has a large sum of cash resulting from the sale of the property (this large sum is also the reason that due on sale clauses are fair to the borrower).
CURING TITLE:  REPAIRING DEFECTS – The process of clearing up different kinds of problems in the title to make a transaction work
· Often happens that there are defects in the title that must be addressed during the course of the transaction.

· Why Cure?  May be done to persuade title co. to delete an exception for an interest that can be proved not to exist; to remove non-permitted encumbrances so that the buyer will complete the transaction. Lender sometimes won’t lend.  Eventually will sell property and want to make sure have clear title for the future

· Defects might consist of:  uncertainties or remote speculative possibilities that an unacceptable encumbrance might be present or may include actual defects, such as an outstanding interest that must be purchased or released.

· Have to do if it is a possibility of a problem, not only if it is there.  If the buyer purchases the property then he cant’ go back and change the problems.  Therefore, if there is a possibility then the buyer won’t buy unless the problem is cured.  Most times when you are curing, there is nothing really wrong with it; you are just doing a thorough job of checking.

· Methods of curing title:
· Further Examination – May show interest is not there or it is meaningless

· Quitclaim – Go to person who has the interest and get him to release it.

· Might be used when there is an outstanding interest encumbering the land or even the remote possibility of such – like boundary dispute with a common driveway

· Will perform appropriate function even if the interest is of doubtful existence

· Boundary Agreements – Written understanding between adjoining property owners about where the boundary is located. Probably the easiest way to cure. Parties say, “I own nothing on your side and you own nothing on my side.” This gets rid of the easement because it takes away the possibility of adverse possession

· Can be useful if the problem involves disappearing monuments, non-conforming descriptions, or other matters concerning physical location.

· Affidavits – Get a letter from the person with the interest. Curing by affidavit is usually done when there is a tax assessment out against someone in the name of the seller, but who is not actually the seller.  In this case you would just get and affidavit from the seller saying that he is not the person in the tax assessment and then title insurer will be more likely to insure the title.

· Title Report – completed by the title insurance company

· Subject to:  means there are the exceptions which are not covered by the insurance policy (items that will remain encumbrances or easily by cured)

· Exceptions – what is not covered by insurance co?

MORTGAGE FORECLOSURE
· Foreclosure Process – takes care of lender; ensures there is no ambiguity as to whether lender can collect

· Foreclosure doctrine is controlled by state law and is subject to the covenants in the mortgage instrument. Courts tend to require strict compliance of foreclosure statutes and notice requirements in favor of homeowners. 
· Documents Involved:  
· Notice of default – sent to debtor
· Notice of acceleration – sent to debtor
· Doc appointing substitute trustee (in the case where originally trustee can no longer act) – must be done in accordance with the DOT and signed by lender
· Written Request to Act on Default – gives substitute trustee authorization to act
· Should indicate that lender has determined that the note is in default; that lender has done nothing that would excuse the failure of payment; and that lender specifically requests the sale of the property
· Appointment and Request can be in same doc.
· Notice of Sale – must be done in accordance with state law
· Notice and Affidavit should be sent registered mail to all obligors shown on the lender’s records and should describe the note transaction, default, parties, and time, date, and place of sale
· TX – Posted 21 days in advance of the sale; sales must be held on first Tuesday of any given month at courthouse door
· In some counties can pay sheriff a nominal fee to post it and will stamp a copy and send it back to you so that you can file it in the record
· Affidavit of Notice Given and of Posting – should be attached to the notice of sale
· Executed by lender showing that he is the note and lien holder named in the DOT and gave notice of default and acceleration by certified mail
· Should specify the date of mailing and sale, the certified mail number, the address of mailing, the reason that address was used and the debtor’s names.
· It should certify the posting of the notice of sale
· Contains Acknowledgement and Jurat
· Acknowledgement – Acknowledgement is a statement that the execution of the instrument is done “for the purposes and consideration therein expressed.” – the document is what it says it is. Acknowledgement is a protection against fraud is usually required before you can record an instrument. 
· Jurat – The information contained in the document is true.
· Substitute trustee’s Deed – purchaser must be given a deed
· Has to be acknowledged and recorded
· Procedure:  What the Lender must do to Foreclose
· Must give notice of default and notice and opportunity to cure
· State law that you must give notice and one last chance to cure.
· Must give notice of acceleration (in some jurisdictions) each debtor (have to give even if dead)
· Appointment of substitute trustee together with Request to act – protect substitute trustee
· Going to acknowledge and record so show have clear title (the appointment) and that trustee has power to act
· Notice on the time and date of sale must be filed with the clerk and posed on the Ct. House door and be sent to the debtor (all the borrowers), and Affidavit of Notice
· Prepare client for auction
· Tell how procedure will go
· May be the only bidder there, and how much to bid (60-80% of market price)
· Prepare if there is a bidder
· Property is sold – must be conducted in accordance with the notice, DOT, and standards of reasonableness
· Trustee must conduct the sale as a reasonable auction.
· Whenever the statute or the agreement say.  Lender will want very little detail. 
· Need a cashier’s check to win bid
· Substitute trustee’s deed
· Recording
· Courts tend to be overly technical about this process and even arithmetical errors in the eyes of some courts make the notice invalid. Some jurisdictions will set aside foreclosure sale for:
· A grossly inadequate price.

· Most will set aside based upon fraud or other misconduct. For example if the lender prevents the borrower from curing. 

· If the trustee fails to conduct the sale as a reasonable auctioneer, the court may set aside the sale.

· Failure to send a required notice may set aside the sale even if the debtor had actual notice.

· Substitute Trustee – if lender doesn’t want the trustee, he can change it; trustee works for lender

· Equity of Redemption
· Even after acceleration and notice of a foreclosure sale (and even after the sale in some jurisdictions), the borrower can redeem the property by paying all amounts due. You have to pay the whole thing: the total accelerated loan principle, interests, and costs. 
· The equity of redemption varies widely among different states.
· When the gavel falls – Period is confined to time before gavel falls at the auction sale.
· Strict Foreclosure – Deadline after which the equity of redemption is extinguished (“foreclosed”) – lender petitions court to set the deadline.  
· Other states allow for the right to remain open for months or even years. 
· Lender to get around the equity of redemption by putting in a clause that the seller waives equity of redemption. But courts will not enforce this agreement. 
· Wrongful Foreclosure – A mortgage or trust deed holder who forecloses in the absence of a default under the promissory note, mortgage, or deed of trust commits an offense against the property rights of the mortgagor. Liability for wrongful foreclosure arises without consideration of the intent or negligence of the foreclosing party. An honest mistake creates liability.
COMMERCIAL REAL ESTATE LEASING
· Variation in Rent Provisions

· Fixed or Gross Rent Provisions – Provides for a fixed type of rent, usually on a monthly basis. Disadvantage is that in a commercial situation, rent doesn’t grow with the time. Advantage is that it’s predictable and simple.
· Triple Net Lease – Leasing the Bare Walls [aka closed lease or net]
· Landlord turns over the premises to the tenant and the tenant pays all ongoing expenses in addition to rent, typically includes taxes, insurance, and maintenance and in some jurisdictions, everything that goes with ownership but precise terms depend on lease. 
· LL receives a net amount with the tenant being responsible for the above.
· Advantageous when tenant can control and pay for taxes, insurance, and maintenance more efficiently than the landlord (for ex, when landlord is distant and tenant occupies the entire property).  Tenant may be better equipped for the requisite bookkeeping or may be more efficient at maintenance or negotiating with insurers than an off-premises LL.  Sometimes tenant itself builds the premises and then it is appropriate for him to maintain them.
· Escalators and Fixed Variable – Begins with a fixed, gross rental but provides for the rent to increase or “escalate” in later years.   
· Escalator can be fixed (e.g., 5% per year) or based on an index/variable escalator.
· Escalators often reflect both parties’ expectations that the value of rent will be affected by inflation.  In addition escalators may reflect the tenant’s expectations about its ability to pay or the landlord’s expectations about its costs.

· Advantageous for start-up tenants who expect to be better able to pay rent in future. Starts w/low rent and go up the escalator. 

· Percentage Rentals
· Agreement that rent will depend upon tenant’s gross income.

· Usually set w/another clause: rent is $500 + 5% of your income.

· Landlord may not want it to be based on gross income b/c it’s too easy for tenant to fudge the gross income numbers. Or may not want it with a tenant who has a start up or risky business b/c then rent isn’t guaranteed if they don’t make a lot of income.

· Typical in shopping centers because it allows the tenant to pay less rent if it is less successful, more rent if it is highly successful and provides the landlord with an incentive to maintain the premises to benefit the tenant’s operations.

· Combinations – you also have leases based on a combination of the options above – not unusual

· Customary Terms of Commercial Leases – will mirror residential leases, but

· Will be more complex: More extensive description of premises; Rent clause will usually be escalated. Use clause is more complex. Remedies and termination will be much more carefully addressed.
· Additional clauses: use of property, continuous operation or nondesertion
· Clauses not in residential:  consent-to-assignment-or-sublease clause
· Landlord will want consent to assignment/sublease which tenant will oppose.
· SDNA will be heavily negotiated; premises described in more detail

SALES OF MORTGAGED PROPERTY
· Assumption Sales

· 3 participants (lender, old buyer, new buyer)

· This is usually is desired by the seller. Where the new buyer assumes the note and thus becomes liable on the note. New buyer takes the property with the mortgage still encumbering it and with an assumption of the promissory note. If the new buyer does not keep the note current, both old and new buyers are equally liable on the note. Old owner remains liable but can make the 2nd buyer liable to him in the event of default.

· Second buyer is liable to either to the first buyer or to the lender for the note indebtedness

· Concerns of the participants

· Old buyer:  new buyer wont pay and he will remain liable on the note while the lender is foreclosing on the property
· New buyer:  there may be a due on sale clause that prevents assumption unless the lender consents
· Due diligence that second buyer should do when acquiring property under an assumption sale
· Find out if there is a due on sale clause
· If there is then the assumption sale wont work
· Check to make sure non-default and verify the balance
· Get a letter of estoppel from the lender which should state:
· No DOS clause, and we consent to you assuming the note
· The balance on the loan
· Loan is not in default
· Parties are who they say they are
· You want to get this in an estoppel letter so the lender is estopped from asserting something anything other than what they tell you.

· Assumption Deed:  like a general warranty deed; 2 features (reflects assumption, reserves a vender’s lien (so that it can be recorded and therefore wont be extinguished)

· Vendor’s Lien 
· A vendor’s lien does not provide for private foreclosure – it must be judicially enforced. It also requires stricter proof than a mortgage instrument. 
· Vendor’s lien should be stated as an express provision in the deed so that it can be recorded. If it’s not recorded then it is extinguished when the property is sold to a subsequent bona fide purchaser. Typically, seller expressly reserves a vendor’s lien in the deed drafted by the lender. Seller then assigns the lien to the lender. There is also a vendor’s lien in the mortgage instrument.
· Deed of Trust to Secure Assumption:  is a mortgage

· Gives the seller a security interest in the property in the event that the buyer defaults and does not pay the mortgage, the seller has the power of sale

· Subject to Sales

· Buyer sells the property simply subject to the mortgage. New buyer does not assume the note and is not personally liable.  He makes payments on the note but if he defaults all he loses is the property and the money he has already paid, but he isn’t responsible for the remaining balance on the note. 

· BUYER IS NOT LIABLE ON THE NOTE

· Usually done in a distress situation or on a risky venture when you want to be able to walk away.

WRAPAROUND MORTGAGES
· What they Accomplish and How they Work

· A way in which the seller can extract a little more return on investment than would otherwise be possible

· Used in times of rising interest rates when the seller is fortunate enough to have an earlier-negotiated low-interest loan that is assumable by a buyer (no due on sale clause)

· Buyer executes another note and mortgage, agreeing to pay the seller a higher interest rate than the existing loan, but not as high as the market rate.  The seller than pays the original mortgage.  The two mortgages overlap and the new mortgage is said to wrap around the old one.

· BOTH PARTIES BENEFIT.

· Complications:  What if someone doesn’t pay as required?

· Purchaser’s concern tat the seller will receive payments but fail to pay off the old note

· Solutions:

· Have seller verify that paid old note and then new buyer pay him

· Use an escrow arrangement that automatically pays part of each payment to the lender and the rest to the seller

· It is wise to have the deed, note. and DOT on the wraparound provide specifically for the purchaser’s ability to pay the old indebtedness upon the failure of the seller to do so with penalties against the seller for his failure

· Addressing the complications

· Wraparound DOT is a 3-party agreement, the trustee have obligations of sale upon default, the purchaser having obligations under the note, and the seller having the obligation to pay the old note

· DOT will contain provision allowing new buyer to pay old note so that the seller’s default will not mean that the sr. DOT can be foreclosed by the trustee’s sale

· Wraparounds occur when interest rates are high – can end up with wraparounds of wraparounds

A BIGGER TRANSACTION:  PURCHASE AND SALE OF AN IMPROVED INCOME
*An apartment or office transaction is more complex – still requires note, deed, mortgage, etc... – is SALE OF BUSINESS WITH LAND ATTACHED

· Two Lawyering Problems:  The Sale of An Apartment Building

· Outlining the Issues of Commercial Transactions

· Ks control the sale of an ongoing business with land attached; THUS EVERY ASPECT OF THE BUSINESS IS AT ISSUE NOT JUST THE REALTY

· Parties competing objectives:

· Obtain maximum expected benefits of the agreement

· Reduce risk (and to shift it to the other party or third party)

· Reduce own obligations and increase obligations to the other

· To increase the burden and clarity of obligations owed by the other party

· Mutual Objectives:  It is to negotiate a K  with some compromises of competing objectives – as a result parties settle on middle ground ach each offers assurances required by the other side even when those assurance compromise their own objectives to MAKE THE DEAL WORK

· Reaching agreement that each believes will be better for him than no agreement

· Purchaser wants:

· Free assignment of K

· Broad definition of what is conveyed

· Massive amounts of info, certificates, documents, and detail from the Seller

· To have seller warrant and make broad representations about every aspect of the land, buildings, and business

· To place the risk of titled defects, physical defects, inspection and other risk on seller

· To not complete if not good financing

· Breach of the seller to be clearly defined with broad remedies

· To be able to terminate upon the appearance of an expected or unexpected defect or risk (aka free look)

· OBTAIN MAX BENEFIT AT LEAST EXPENSE

· Seller wants: - opposite of the buyer

· Immediate cash, as is with no representations or warranties

· Risk to purchaser with purchaser locked-in with few remedies

· Ensure security of any payments owed to it

· Purchaser looks for 3 time protection:  At K time, During Contract Pendency, at Closing

· All the seller usually gets in money (pretty low risk); the buyer is the party facing the most risk – the real property he will be receiving has uncertain value

· Buyer is going to want assurance at three different time

· Representations now (at execution)

· Inspections, disclosures, and investigation (during the K period)

· Reaffirmation and updating of all of these (at closing)

· Outlining the Issues for Complex Commercial Transactions

· Intro

· The purpose of the purchase and sale agreement is to clearly define the transaction so that purchaser acquires what it intended and seller receives the consideration it intended.

· Three-step approach to assuring satisfaction of the parties’ expectations:  initial verification of a given set of facts or circumstances, dealing with subsequent changes or potential changes in those facts during the K period, and final verification at closing (which may be done by representation and warranty of the seller, by third party action, by inspection, or by a combination.

· Parties and Authority

· Identity

· Seller and Buyer clearly named

· If not a natural person then it is good practice to specifically delineate the type of entity involved (corp., llp, partnership, assoc.) – this can be accomplished by an intro paragraph or on the signature page or combination

· Authority

· If either party is not a natural person then the authority of the signatory needs to be determined

· Assignment

· Generally K law provides that K rights are assignable unless:

· The assignment would unilaterally change the duties of the non-assigning party , materially increases its burden of risk, materially impair its chance of obtaining return performance, or materially reduce the value of the K to it

· The assignment is forbidden by statute or on grounds of public policy

· Precluded by K

· If Seller is concerned about the ID of the purchasing party, the right to assign should be restricted

· Purchaser will want its rights to be assignable to provide max flexibility

· Trustee

· If the K executed in the name of a trustee, TX law appears to impose personal liability on such trustee and the assigner should obtain the consent of the original vender to release itself of any potential liability

· Seller’s Foreign Persons Status

· Environmental concerns

· General Concerns

· Owner of a tract of land upon which hazardous waste is discovered can be held liable for the costs of remedial action without regard to the owner’s fault or participation in causing the problem

· Tremendous exposure to liability in the hazardous waste area warrants more caution and greater due diligence

· Contractual Considerations

· Most sellers would prefer to make no representation or warranties in the area/

· Purchaser will seek to obtain indemnity from the seller that would cover the cost of any remedial action and any damages suffered by purchaser b/c of the presence of hazardous materials in or on the subject property

· Financial capability of the seller will be an important consideration

· Inspection

· Purchaser will need to obtain a professional inspection of the property to assure itself that there is no potential environmental problem and to try to afford itself the benefits of the so-called innocent purchaser defense available under the SARA amendments to CERCLA

· Remedial Actions

· If there is a problem, it will be left to the seller and purchaser to decide the economic burden and risk through negotiation.

· No settled procedure in TX as to who bears the cost of environmental inspection

· Aspects of transaction relating to Land

· Sufficiency of the property description

· There must be a sufficient property description to locate the land in question from the face of the agreement

· Not only the land tract, but may also include necessary easements or other rights relative to use of the property (such as access easements)

· If there any such easements, they should be specifically described and provision should be made for insuring title thereto as a part of the title insurance being delivered by the seller.

· Assuring the status of title to the land

· The agreement should provide for delivery of a commitment for title insurance in the TX standard form within a reasonable time period following execution

· Purchaser should always obtain a current survey of the property in connection with examination of title to the land.

· The agreement should provide for notice of and curative action for any title defects and for purchaser’s and seller’s respective rights and remedies if there are title defects

· Representations and warranties should also be obtained from the seller as to its knowledge about the status of title to the land, including potential adverse claims

· Agreement should deal with the possibility of changes in status of title to the land during the time period b/w the execution date and closing.  Seller should agree to take no adverse action with regard to the land during that time period, to provide updated info as to any matters of which the seller becomes aware, and to deliver at closing a title insurance policy reflecting no such changes and a certificate reconfirming its representation and warranties

· Permanent improvements

· Description

· It is good for the agreement to describe as clearly as possible the improvements being purchased and square footage

· Frequently will be general - # of apt, estimated sq. footage, # of parking spaces, etc.

· Condition improvements

· Changes in Conditions of Improvements During the K period

· Should specifically address who bears the risk of loss during the K period and what happens if there is a casualty loss or condemnation with respect to the property

· Typically the purchaser is given a termination right if such event occurs and the resulting damages are in excess of a certain amount

· TX provides that if neither legal title nor possession of the property has been transferred and if all or a material part of the property is destroyed w/o fault of the purchaser or is taken by eminent domain, then the seller may not enforce the contract and the purchaser price paid.  Conversely, if legal title or the possession of the property has been transferred then destruction or damage to the property or taking by eminent domain does not release the purchaser from its obligation to pay the K price.

· Personal property

· Description

· In situations where personal property is important to the operation of the improvements acquired or forms a material part of their overall value of the property, then the description should be as complete as possible and should add a specific listing of any personal property being acquired.

· Condition

· Rep and warranty of the seller should be obtained as to the condition of the person property being acquired

· Title

· Purchaser should assure itself that it is obtaining good title to the personal property – should be accomplished by warranty and representation by seller

· Contract rights and obligations – K rights are an imp. part of any acquisition and disposition of income-producing real property.  It is important that the agreement provide terms whereby the income stream of the property can be verified and this income stream is a result of the revenues and the expenses arising out of contractual rights and obligations.

· Leases

· The agreement should provide for delivery of a rent roll after the agreement is signed or if a rent roll has been delivered before execution, the seller should represent and warrant its accuracy and it should be attached as an exhibit to the agreement

· Seller should represent and warrant the status of all leases, setting out relevant info with regards thereto, especially concerning defaults, possession, requirements for additional improvements or construction work, renewal and expansion options, prepayment of rents, brokerage fees, concessions, discounts, and claims against the LL.

· Seller should be required to provide true, complete, and legible copies of the leases for examination

· Agreement should deal with potential changes in the status of leasing arrangements during the K period.

· Specific provisions should be made for the execution of leases during the K period; the delivery at closing of an updated rent roll and all new leases executed – if long K period this info should be furnished periodically throughout

· Info provided with respect to the lease should be verified by estoppel letters, obtained from tenants in question, specifying the terms of the lease in question, the rental payable, the absence of any claims or defaults, the status of rent payments and deposits and any renewal or expansion options

· Existing mortgage indebtedness

· Agreement should provide for the delivery of all the docs executed in connection w/ any mortgage indebtedness affecting the property that will not be discharged at closing and for purchaser’s examination, with the purchaser having the right to terminate the agreement if the documentation is unsatisfactory

· Representation and warranty about existing mortgage indebtedness should be obtained from the seller

· Seller should deliver to the purchaser an estoppel certificate from the holder of any mortgage indebtedness not discharged indicating that there are no defaults thereunder and consenting to the sale in question.

· Any escrow deposits for taxes and insurance should be assigned to the purchaser at closing

· Insurance Coverage:  purchaser should examine existing insurance coverage for the improvements and determine that it is adequate and how the premium  cost relates to the income stream of the property

· During K period provisions should be made for the continued maintenance of insurance at current levels

· Other agreements: which may affect the property in question – copies should be obtained and reviewed as part of the purchaser’s inspection of the property and seller should represent and warrant the status of the agreements

· Maintenance Ks

· Lease brokerage agreements

· Service Ks

· Maintenance Ks

· Overall operational aspects of the property

· Representations and warranties

· Seller should represent there are no adverse proceedings, claims, or matters known to seller affecting the property or its operation

· …the accuracy of all financial information furnished by the seller

· Seller should agree to continue to operate the property in the manner that it has therefore or in a good, prudent, and businesslike manner, and should agree not to defer expenses which it would otherwise accrue during the K period

· Purchaser’s examination period

· Foregoing matters need to be examined by the purchaser to verify satisfaction

· Verification at closing

· At closing seller should certify its compliance with its representations, warranties, and covenants concerning operations during the K period

· Two Forms for the Purchase K:  One Favoring the Purchaser, the other the Seller

· Personality – buyer wants broadly defined “all personal property”, seller wants “owned by the seller”

· K interests (leases, etc.) – Buyer wants everything, seller wants narrower

· Parties and Authority Clause – Seller’s contract won’t recognize the rights of Buyer’s Assignees, but Buyer’s will
· Sale and Purchase Clause –  Seller’s contract will narrow personality on  property to that ‘owned by seller’, while Buyer will want broader language, including in regards to contract and intangible interests 
· Mother Hubbard Clause – conveys all contiguous strips; similar in both contracts – buyer wants everything attached to the property conveyed
· Purchase Price Clause- Will depend on the type of sale – subject to or assumption of 
· Ernest Money Clause- Similar in both because they’re pretty standard, and not something either is likely to give up 
· Delivery of Information by Seller Clause- Seller’s will be less detailed, thus warranting less, and Buyer will want the most detailed information possible 
· Seller will want Buyer to pay for any surveys done due to cost and possibility that Buyer will terminate after 
· Right of Inspection and Contingency Period – Buyer will want a continuing right to inspect the books, and Seller will require a confidentiality agreement
· Indemnity Clause – Seller will want to include one in case damage is done by the survey; in that event, Buyer is liable for the damages
· Satisfaction Clause – usually will be at the absolute discretion of the buyer, but can be negotiated to limit the standard 
· Similar in both cases, because Buyer is not likely to buy without 
· Free Look – the Satisfaction Clause amounts to a free look; however, after a certain date, all defects are waived if a Notice of Termination has not been given 
· Title Clause- 
· During the contingency period, Buyer may object to encumbrances. “Non-permitted encumbrances” are curable at Seller’s option, and Seller must cure all liens, including judgment liens. After the contingency period, all encumbrances become “permitted encumbrances.” If non-permitted are not cured, Buyer may either buy or terminate. 
· The non-permitted encumbrances are curable at seller’s option because it is not economically feasible in all situations to cure. 
· Even those these steps are extremely detailed, it’s not a bad thing; 
· Contingency period is limited in time so as not to amount to too long of a free look. 
· Similar in both contracts, but can be re-written to specify permitted encumbrances. 
· Seller’s Representations and Warranties Clause – See above. 
· Tenant Estoppel Certificates – tenants are require to sign a letter stating their current rent, terms, etc., so later cannot attempt to claim something different 
· Buyer wants them from all (tedious), and Seller wants to provide them only for named (this is usually seen in commercial contexts, where there is a anchor tenant)
· Tenant Roll – a current list of all tenants 
· Delinquent Rents Clause – any delinquent rents, the Buyer has the obligation to collect and send to Buyer 
· Destruction, Damage or Taking – similar in both contracts; should be included so litigation is not necessary upon destruction of the property
· Termination and Remedies Clause – Seller wants to limit his liability to specific performance and earnest money only; Buyer wants Seller to also be liable for “all other remedies”; Seller wants Buyer to be liable for “costs and expenses” in addition to earnest money as liquidated damages; Buyer wants only to pay the earnest money 
· If Buyer terminates because of Title, inspections or destruction within permitted time, they get earnest money back; Seller would like to have Buyer pay for any surveys though 
· Freely Assignable Clause – Seller wants to require their consent for assignment, Buyer would like to be able to do it freely 
· Lack of Financing Clause – usually indicates financing already secured; in many cases, it is in the form of seller financing, which is advantageous to the buyer because it means that the seller cannot make fraudulent misrepresentations without the Buyer later claiming fraud as a valid reason not to continue payment (versus a bank, which is impossible to accuse of making fraudulent statements)
DIVORCE AND FAMILY LAW

FAMILY LAW PRACTICE REQUIRES YOU TO BECOME EVERY KIND OF LAWYER
· Divorce lawyer must practice real estate, corporate, trust, estate planning, tax, etc.

· Is a psychologist, coach, life counselor:  may have to walk client through lots of tasks, induce him/her to make a decision that seems overwhelming, or prevent disastrous conduct

· Must be a solid litigator

· Divorce practice requires use of pleadings, discovery, motion, trial strategies, rules of evidence, and enforcement mechanisms

· Also requires familiarity with processes that general lawyers don’t usually use – contempt proceedings, characterization of property, methods of division, child support calculation, visitation/access

· ADR MECHANISMS:  mediation, collaborative law – must be able to switch back and forth b/w advocate and conciliator

CLIENT INTAKE:  THE INTIAL STEPS
· The Divorce Intake – Listening with your third ear (to get info about what your client might not think to tell you)

· Right time to take history is up front

· Read b/w the lines

· Examples of questions and the info it can lead to:

· Prior marriages (breakup history, what happened with the kids, previous property division, relationships with prior lawyers)

· Kids from this marriage (how many, ages, special needs, custody, support, which parent the kid will side with)

· Have seen any other lawyers (revealing to learn which lawyer the client rejected or who sent the client packing)

· Spouse’s lawyer (helps in sizing up)

· How many lawyers have hired/fired for this divorce (this client could be trouble)

· Licenses, degrees, or special skills (marital assets, enhanced earning ability which can be huge price tags)

· Hospitalizations, medicines, drinking/drug/sex problems?

· Recent trips (money, fidelity, standard of living)

· Have been writing stuff or receiving stuff that don’t want spouse to know (misconduct can affect money and custody)

· To whom do the kids run when they barf (prime caretaker presumption)

· Living in home state for 6 months (strategy question)

OBTAINING FINANCIAL DATA
· Court ordered Financial Data form (monthly income, assets, monthly expenses, liabilities (house, car, credit union, charge accounts), insurance

· Filling out form is strategic

· Great deal of estimating

· Best to be able to tell the court that the expenditures were computed on the basis of the client’s financial records averaged over the year and are accurate, but given the uncertainty of the future it is hard to be able to do so

· Best if it can be filled out correctly in the beginning b/c later changes decreases credibility and multiples work

· Try to have client prepare from line-by-line of checkbook and bank-card receipts for sum of expenditures

· Can be difficult may have to guide client in a hands-on manner

TEMPORARY ORDERS
· Maintain the two parties during the pendency of the divorce

· May include injunctions about non-harassment and preservation of property, set child support, temporary alimony, custody, and visitation

· Order are temporary and upon decree of divorce the court usually will change many of them

· But do set patterns that carry over

· Become a template for final orders – form the starting point

CHILD SUPPORT
· Guidelines – require computation of net resources:  the payor’s income, minus taxes and other deductions.  Then multiplication of resources by a percentage, taken from a table that depends on the number of children

· Only go up so high – so if have millionaires, guidelines don’t cover

· Judges do have discretion based on statutory factors

· Sometimes judge gives a guideline and then tells the parties to go work it out

· If reasons outside the guidelines, the judge can deviate some

· Payor usually tries to make the net resources a low figure

· May help minimize litigation over child support – but still get wrestling matches over the amount depending on the circumstances of the family (child prodigy, family in debt, etc.)

*Done at TO hearings

LITIGATING CUSTODY OR CONSERVATORSHIP
· Scope of relevant evidence is broad:  drug usage, violence, dishonesty, sexual misconduct

· Nature of this litigation is showing that the other person is bad person

· Custody litigation is messy, injurious, no-holds-barred battle – trial by “ambush”

· Handling a Custody Case on a Shoestring Budget

· Get client involved – use client as a staff person

· Clerical tasks (plowing through docs, finding things out)

· Client may or may not be able to do this

· Temporary Hearing – often times the TH is it

· Use an individual witness sheet and master witness list to prepare

· Get basic info from client about each person

· If client doesn’t have money for a court reporter at the temporary then use a tape recorder – unaltered and transcribed can be used to impeach

· Take detailed notes during

· Temporary exhibits – copy all at the end

· Interim fees – can be crucial

· Authorizations

· Social worker

· Buddy up with one of the court’s social workers and get a standard set of question-answer interview forms for office – can then go over these with client

· May want to get a written stipulation that criminal histories obtained by social worker are admissible into evidence that way don’t have to subpoena later

· Ask to review file to make sure there are no records out there that haven’t seen

· Formally offer studies into evidence

· Home Study/Social Study

· May be a plus for you or a minus

· Elicit info from caseworker regarding:

· Place where child observed

· Physical nature of environment

· Neighborhood atmosphere

· Does child have to change schools or be removed from relatives

· Has new neighborhood affected child

· How has parent handled the move with the child

· Condition of home

· Sleeping arrangements

· Toys adequate and age appropriate

· Interactions b/w parent and child

· Discovery – do minimal

· Interrogatories – cover the basics (persons with knowledge of relevant facts, experts, reasons for custody for each litigant, facts relied on by opposing party, health care providers for adults and kids, drug usage, criminal background)

· To save time and money offer counsel your disk if he will do the same

· Production – get all tangible things such as reports, pictures, records, video/audiotapes

· Get what will be trying to use against your client and for their client

· Only depose people that you must – means that you may put ppl on the stand that you have interviewed

· Video Depositions – removes necessity for transcript

· Audio Depositions

· Telephone Depositions – great for out of town witnesses, save travel, hotel, and other associate costs

· Court reporter can be at your office

· Fax or mail exhibits before hand, already numbered

· Requests for Admissions – useful to narrow the issue sand ID the contested areas and issues

· Example:  Admit or deny that you have committed adultery with Ethel Mertz; Admit or deny that you struck Mrs. Ricardo with your hand causing her nose to break.

· Requests for Disclosures – inexpensive way to insure know other sides experts, theories of their case, witnesses

· Absolutely necessity in all cases

· Ad Litem:  lawyer representing children

· Court will tag each party with these fees, will look bad if client doesn’t have

· If it is advantageous to have one get an agreement and hearing on the issue early

· Win over ad litem early – copy him with correspondence

· Set out discovery to the ad litem regarding experts and fact witnesses

· Trial Strategies with Ad Litem

· Adverse recommendation:

· Get ad litem to sit with other counsel, makes it look like they are ganging up

· In voir dire and opening statement explain that ad litem is another lawyer and his opinion is not evidence; that he has made decision prematurely without hearing evidence at trial

· Favorable recommendation:

· Make sure to point out that was appointed by judge to ensure that the best-interest standard was followed

· Don’t let sit with you

· Witnesses – not all cost money

· Teachers, counselors, principals, daycare provider, neighbors, grandparents, siblings, close friends, relatives, Sunday school teachers

· Check out former spouses, or live-ins for patterns of conduct, drug/alcohol, physical violence, propensities, money habits, employment history, contact with previous kids

· Inexpensive Demonstrative Evidence

· Photos – client and client with kids, unflattering photos of spouse

· Videos – home made video; do not edit

· Calendars – of happenings regarding other parent

· Mediation – may provide an inexpensive alternative when client’s finances are limited

· First determine if case is appropriate

· Mediation cases have less chance of appeal or motions to modify

· Go over mediation process with client

· Can also be a tool for evaluating strengths and weaknesses of both sides of the case

· What is a shoestring budget – client doesn’t have a lot of money but needs a good lawyer

· 5,000 – 10,000 to try a case

· Custody suit hard b/c no holds barred – every part of life is fair game

· Detecting and convincingly proving child abuse is not clear cut

JUDGMENTS, DECREES, AND PROPERTY SETTLEMENT AGREEMENTS
· Preparation of Family Law Judgments

· Divorce decrees are more complex – enforcement, multiple sections, agreement incorporation, auxiliary clauses

· Enforcement mechanisms should be built into the decree from the beginning – More concerned about this in divorce decrees

· Enforcement by contempt power is most frequent – but in order to do this the judgment or decree must be written with a high degree of specificity in certain particulars

· Enforcement by security interests also – the decree must place a specific lien upon specific property

· Divorce Judgment will usually cover many subjects and is very long– custody, visitation, property division, debts, taxes, child support (in a monetary lawsuit, it is one page long)

· Should add auxiliary clauses to cover situations in the future that may not know will arise at the time of the decree

· Agreements b/w the parties are a planning tool and my be incorporated into or approved by the decree

· Circumstances may dictate that the parties should enter into contractual agreements that the court cannot order

· Parties may find it best to keep a particular piece of property together

· Enforceability by Contempt and Otherwise

· CONTEMPT:  disobedience to or disrespect of a court by acting in opposition to its authority

· Utilized as the chief remedy to secure compliance with orders regarding the custody and support of children

· To be held in contempt

· Decree must spell out the details of compliance in clear, specific, and unambiguous terms so that such person will readily know exactly what duties or obligations are imposed upon him

· For example if decree doesn’t say that parent must return the child at a specific time, then don’t have an order that has been violated when the parent fails to return the kid

· If an order is ambiguous, contempt will not lie

· Lack of specificity can bar enforcement by contempt on various issues:  child support, visitation (if decree doesn’t say have to return, then cant be held in contempt), and division of property (if decree fails to provide for and make disposition of certain properties, it remains as property to both as tenants in common)

· Types of Contempt – both are available for violation of order

· Criminal (punitive) – is an extension of the court’s power to punish the party for some completed act which offended the dignity and authority of the court

· Punishing for past actions and not for future compliance

· Legislature has limited severity – fine no more than 500 and confinement for no more than 6 months

· Requires specificity and proof beyond a reasonable doubt

· Civil (coercive) – empowers the court to incarcerate the offending party until he complies with the court’s order

· Object is to coerce the contemnor to comply with some order of the court

· Judge can impose a fine or imprisonment or both for either civil or criminal; but criminal is unconditional whereas civil penalty can be avoided by some subsequent act

· Enforceability of

· An order that has more than one reasonable interpretation will not support a contempt finding and it makes no difference whether the decree embodies an agreed property settlement or a judge’s ruling at the conclusion of trial on the merits.

· Provisions of an agreed upon decree are just as enforceable as a decree that memorializes the outcome of the trial

· When drafting the order make sure it contains provisions that explain the who, what, when, where, why and how

· Orders for payments of debts are not enforceable by contempt;

· Person cannot be held in contempt for failing to perform something that he is incapable of performing (including inability to pay child support)

· Award of a sum of money not enforceable by contempt unless the amount of money was in existence at the same time the decree was rendered – must prove this

· Proceedings for Enforcement

· Motion to enforce

· Several functions:

· If civil relief is requested in the form of a judgment, the motion is the formal request

· It is the affirmative pleading that lets the moving party go forward with evidence

· If Criminal relief is sought, motion acts as the charging instrument for the incarceration of the respondent for either criminal or civil contempt

· Needs to be included: In ordinary and concise language

· ID the provisions of the order allegedly violated and sought to be enforced

· State the manner of the respondent’s alleged noncompliance

· State the relief requested

· Have movant or movant’s attorney sign the motion

· Motion may allege repeated past violations of the order and include an allegation that future violations of a similar nature may occur before the date of the hearing

· To seek enforcing child support, the motion must also include (1) the amount owed as provided in the order, the amount paid and the amount of the arrearage; (2) if contempt is requested, the portion of the order allegedly violated and for each date of alleged contempt, the amount due and the amount paid, if any.

· When seeking to enforce the terms for convatorship or provisions for possession of a child, the motion to enforce must include date, place, and if applicable, the time of each occasion of the respondent’s failure to comply with the order.

· TX IS VERY TECHNICAL INTERPRETATION OF THE STATUTE.

· The Hearing

· If respondent fails to appear, court may not hold him in contempt, but may enter a default judgment upon proof

· A party makes an appearance, if he appears at the hearing or is present when the case is called and do not object to the court’s jurisdiction or the form or manner of the notice

· Appearing triggers respondent’s constitutional rights – attorney

· Proof 

· Movant is not required to prove that the underlying order is enforceable by contempt, but this is presumed any challenge to the sufficiency or specificity of the underlying order must be brought to the court’s attention by respondent

· To prevail in an enforcement proceeding, move must show at min:

· Jurisdiction of the court

· Existence of the order for which enforcement is sought

· Right of the movant to bring the motion (including any conditions precedent)

· Specific violations of the order by the respondent

· Relief requested

· Criminal contempt hearing is like a criminal trial requiring specificity and proof beyond a reasonable doubt.  The moving party is like the prosecutor and the respondent, like the D, is entitled to specific notice before the violation, specificity in the motion for contempt, a standard of proof BARD

· Court’s Ruling and Order – after hearing the motions and evidence, the court will render its findings.

· Purpose of the enforcement order is to notify the offender of how he has violated the court’s order and how he or she can purge himself of contempt, to notify the sheriff so that he can carry out confinement and to provide sufficient information for an adequate review.

· Other Enforcement remedies:

· Money judgment for past due child support

· Bond or other security interest

· But a clause in the decree placing a lien or security interest on property awarded to the client, with language releasing the lien upon payment

· Entry of a wage withholding order

· Additional periods of possession to make up for lost time

· *A finding that respondent is not in contempt does not preclude the court from granting other relief that may only require proof by a preponderance of evidence (above listed remedies)

· Remedies for problems that arise after the decree

· When child support provided for in decree is no longer sufficient

· Motion to modify the previous decree (to increase support)

· Will need to show that the situation has change and that she needs more money

· When Child Support has gone unpaid

· Motion for contempt and/or motion to reduce unpaid child support to judgment

· When not getting to see children as much

· Enforce action portions of the decree by contempt, or may request additional periods of possession to make up for lost time

· Basic Tax Concepts Every Family Lawyer Must Master

· Community Property:

· TX is a community property state

· Property Dispositions pursuant to divorce

· Alimony:  the person paying alimony receives a deduction and the person receiving the alimony pays income tax

· Requirements:

· Must be in cash

· Must be made to or for the benefit of a spouse or former spouse under a divorce or separation agreement

· Cannot reside in the same household (at least not for more than a month) if divorced or separated

· Duty to make payment ends upon the death of the payee spouse

· Payments must not be child support

· Payments to third parties:  can be alimony and are acceptable if they are for the benefit of the divorced spouse

· Normal living expenses

· Medical or health insurance

· Housing costs

· Life insurance premiums (payor cannot have an interest in the insurance and still deduct)

· Residence Expenses:  if one party permits another to stay in the residence, there is no alimony and no deduction.

· Property Settlements:

· No Gain or Loss:  treated like a gift – recipient of the property excludes its value from income and maintains the transferor’s basis for the property.  Hence no deduction for payor and no income to payee

· Transfer of property acquired after marriage:  the property transferred does not have to have been acquired during the marriage

· Transfers not governed by Sec. 1041:

· Non-resident aliens

· Transfer of services

· Qualifying Transfers

· Transfer to a spouse

· Transfers to a former spouse if the transfer is incident to a divorce

· Transfers within one year:  a transfer is incident to a divorce if it occurs within one year of the date on which the marriage is dissolved

· Transfers outside of one year:  is presumed to be made pursuant to a divorce if it is made not more than 6 years from the date of cessation and is made pursuant to the divorce or separation instrument.

· Carry-over Basis:  spouse who receives the property has a tax basis in the property equal to the transferor’s basis in the property before the transfer.

· Carry-over criticism:  transferee spouse gets stuck with the tax

· EX:  Dividing Stock problem, p. 394

· Child Support

· No income, no deductions – not income to receiving spouse and not deductible for giving spouse

· Must be fixed in the divorce or separation instrument to be treated as child support; however, alimony is treated as child support if:

· It is contingent on something happening related to the payor’s child.

· Or at a time that can be clearly associated with such contingency.

· Dependency Exemption:

· Exemption belongs to the parent who has possession of the child for the greater portion of the calendar year

· HOWEVER RULE:   a non-custodial parent can claim the dependency deduction only in the event that the custodial parent files a written declaration stating that the custodial parent will not claim the exemption.  Waiver must be attached to the non-custodial parent’s tax return or done on an annual basis.

· Determination of payment as child support:  Generally a payment required to be made per the divorce or separation agreement for the support of a child of a payor spouse will be considered child support.

· Notes:

· Equal, but not really equal split:

· Sale price – basis = taxable gain

· Basis is the price that you paid for the stock

· Want high basis property b/c have less taxable gain, so end up with more money overall b/c are paying less taxes.  Usually this means want the newer stock b/c hasn’t made as much money yet and therefore you will come out ahead b/c your taxable gain will be lower and thus will pay less taxes than spouse.

· Contractual alimony usage

· Payor can get a tax break by paying more alimony than child support and then the person receiving the money can get more money overall

· Both parties come out ahead, especially when there is a disparity between the income of the spouses

COLLABORATIVE LAW IN DIVORCE CASES
· What is Collaborative Law?

· Parties commit to an attempt to resolve all issues collaboratively, with the provision that either party can resort to litigation instead, with both existing lawyers withdrawing.

· Both parties must agree on experts used and cannot use these experts later if end up going to litigation

· Commitment to the effort will, by itself, result in locking in many divorcing parties b/c expenses and losses ceasing the collaborative process may exceed likely gains.

· Still have the option of litigation, but have to get a new lawyer, cant use any of the info or experts use

· Once get into this, it is very hard to get out – if belief is that you would do better with a jury than this is not the way to do it

· But the toll of the litigation may be huge, costs, effect on children

· Need a different kind of attorney-client K for this type of lawyering.

· End up advising the client differently than might otherwise, so agreement needs to protect the attorney (yes, you better agree to that)

· What cases are suited for collaborative law?? – parties that have to maintain relationships in the future

· Create a close system, each party will have a negotiator, but are going to try to do it all by agreement without the messy third players who pass judgment (mediators, judges)

· If accomplish this, then have to go to court and do a prove-up

· The “Prove-up” for an Uncontested Divorce

· At least 60 days should have lapsed since the filing of the divorce

· The clerk or judge will swear in your client, and you will proceed with the following questions:

· State name

· Were you married to _____ on or about _____________, 20_____

· Have you been a domiciliary of the state of TX for 6 months and a residence of this county for 90 days immediately proceeding the filing of this petition for divorce

· Did you separate and cease to live as husband and wife with _____ on or about the ______ day of ______, 20__________

· Has the marriage become insupportable b/c of the discord or conflict of personalities b/w u and your spouse that destroys the legitimate end to the marriage relationship

· Is there any reasonable expectation of reconciliation

· Are there any children of this marriage who are currently under the age of 18 who were either born to or adopted to you and your spouse or that are expected now

· Have you and your spouse entered into a written agreement regarding the conservatorship, child support, and visitation rights regarding such children

· Have you and your spouse entered into a written agreement regarding the division of your assets and liabilities both community and separate? Is this, Exhibit 1, said document?

· Are you (or your spouse) requesting the court to restore your (your spouse’s) former name of ____

· If the court has no further questions for you, are you asking this court to grant you a divorce at this time?

· At this time the judge may or may not obtain more details

· Mediation in Divorce Cases

· Why mediate

· Traditional litigation puts spouses against each other

· Mediation attempts to unite parties in seeking solutions and in recognizing that the responsibility of children and property may require them to have years more of ongoing contact

· Mandatory mediation – mediation is rapidly becoming a required step in divorce proceedings

· How to guide a case into mediation

· Assess appropriateness – the way mediation is first suggested can help set the stage for success

· Describe the process and make it clear that mediation is a no lose option (since it neither forecloses litigation nor interferes with that process) with substantial benefits

· Parties have, want, or may need an ongoing relationship

· They have mutual interest in a quick resolution

· Litigation appears long, expensive, and risky for both

· Both feel pushed into litigation

· Mediation allow for a process of vent negative emotions

· Time is important

· Good mediator is available to help them communicate

· When not to mediate:  in cases in which –

· There is a serious power imbalance or indication of abuse

· One party’s claim or defense is frivolous and can easily be disposed of in court

· There is a compelling reason why one party wants to delay resolution

· Explain advantages to client

· Practical advantages

· Costs less

· Either party can terminate at any time, neither party is able to intimidate, exploit, or manipulate the other

· Helps parties recognize their own and each other’s legitimate needs and to design options which reconcile and meet those needs

· Gives parties more options in constructing agreements so that they can be more creative

· Can and should include provision for a pre-agreed process to resolve future disputes, including documentation, implementation, and modification of the original agreement

· Mediation does not bind or become final until the parties understand it, agree to it, sign it, and it is reviewed and approved by their respective attorneys

· Parties are much more likely to comply with agreement that they have worked out – post divorce litigation is reduced

· Emotional advantages

· Parties emerge with dignity and self-respect intact

· Provides a level of emotional vindication which is impossible to obtain in court

· Its forward looking

· Improves communication and understanding – especially vital when the parties will necessarily have future relationships

· Suggesting mediation (to other side)

· Call the other attorney and refer to the applicable rules of professional conduct or clearly stated court preferences that mediation be considered

· If concern about such a direct approach, request judge to suggest mediation or might call an administrative agency, which will itself make the suggestion

· Perception of mediation as weakness has diminished considerably

· Selecting a mediator

· Word of mouth is best way to find

· What to look for – focus on the five elements (experience, reputation, qualifications, subject matter knowledge, and personality)

· Training and experience in the process of mediation

· Technical knowledge regarding the subject matter of the underlying dispute

· The presence or gravitas of the mediator

· Mediators ability to generate respect

· Trust parties have in mediator

· Mediator’s ability to build rapport

· Genuine optimism that settlement is possible

· Adherence to a published set of ethical standards

· Preparing for

· Develop a Coherent theory of the case

· Focus the client so that both you and your client understand the answers

· What is the most imp. element of a satisfactory resolution? – may be tangible or intangible

· What non-monetary considerations are so imp. that you would be willingly to compromise monetary expectations to receive them?

· What do you think the most imp. thing the other party wants?  Are you prepared to give it, in exchange for what?

· What would you like your life to look like in 5 years from now?  What can be done in mediation to help w/ that?

· Evaluate the case with the client

· Consider with the client and prepare to discuss with the mediator:

· Best case scenario

· Worst case scenario

· What do you really want out of mediation?  What are your most basic needs, hopes, fears? Right now, 10 years from now?

· What offer would you like to put forward?

· Help the client prepare opening statement (for the first joint meeting of the mediation)

· Having the client rather than counsel present the opening statement is imp:

· Personalizes the case and the client’s positions

· Day in court catharsis for the client

· Provides other side w/ opportunity to see how credible and persuasive the client will be in the stand should the case go to court

· Mediator can start building rapport and trust through active listening

· Helping the client during mediation:  by encouraging the fullest participation of which the client is capable, you can emphasize the client’s control of the process and investment in the outcome.

· Put aside own feelings of winning or beating opp.

· Keep it moving

· During breaks and while mediator is talking with other side stay focused and use the time to consider what steps may be helpful:

· Ask the client what he/she thinks is going on with the other party

· Speculate with the client on possible solutions and explore options, even if they seem unlikely at the time

· Client may need to take a walk or relax

· Stay hopeful and optimistic

· Helping the mediator help your client

· Mediation works best when parties and counsel are candid, open, and trusting

· Let your client talk to the mediator – so that mediator will focus on the client’s needs and interests

· And when do explain legal conditions do so in a informational and non-confrontational way

· Timing – important in the trading of concessions

· Strategies depending on the best way to educate the other side and obtain compromises and concessions

· Emotionally vs. matter-of-fact

· Using new, surprise information

· Educating the mediator – gently when it appears that she does not fully understand the law or facts so that she can convey them clearly to the other side

· After every caucus, a private meeting between the mediator and one party), it is imp. to review with the mediator anything that has been discussed and which you want to keep from the other side

· Agreement

· At the end, parties usually sign a memorandum setting out at least the basic terms of the agreement

· Everyone should sign the memorandum of understanding covering all of the issues

· You can prepare in a format similar to a stipulation court order and once everyone is satisfied with the language, conclude with a formal signing and handshakes

· Add a Dispute Resolution Clause:  for any disputes arising out of the agreement or decree

· Consider a two step arbitration/mediation process to resolve any potential misrepresentations, ambiguities, implementation problems, or later conflicts

USING OR DEVISING A FAMILY PRACTICE SYSTEM
· A systems approach to document preparation does more than use forms or templates – it automates practice, so that data once collected and put in place can be directed to be fitted into finished documents without the attorney’s intervention

· Idea behind it is collect the information once

· Simplest:  can consist of paper data collection forms with numbered or labeled blanks that correspond to numbered or labeled blacks in doc-preparation forms.

· Nowadays done electronically a lot – forms include anything from pleadings, to data collection forms, decrees, etc.

LAW OFFICE MANAGEMENT

FINANCIAL AND BUSINESS PLANNING FOR THE LAW OFFICE
· Preparing a Business Plan for the Law Office

· Marketing is more than advertising – means market analysis and competitive strategy
· Business Plan – an expression of an entrepreneur’s idea in a way that supplies information to financiers, guidance to management, and a useful checklist for evaluation
· Law firms like any other business need one
· Components of a Business Plan

· Market analysis 
· Statement of short-term goals
· Description of internal assets that will be used (physical plant, management, personnel)
· Proposed budget which includes “pro forma” financial statements: a projected income statement, cash flow statement, and balance sheet.
· Why BP important?  
· To Lenders:  Provides assurance that the entrepreneur has undertaken at least some basic level of strategic thought
· To management:  Provides something more than a vision statement, something less than a blueprint
· For future market analysis:  Provides an objective basis for evaluating whether the initial analysis has achieved its goals or whether it needs to be changed
· THE MARKET ANALYSIS – heart of the business plan
Identify the Sales Market

(1)   Begin with an identification of the product or service, the needs it is designed to serve, and reasons for believing that it fills a gap (it has an element of uniqueness)

(2) Plan needs a profile of customers or clients:  who they are, where, and how many

(3) Distribution mechanisms must be established otherwise identifying clients does no good

(4) A description of competitors:  who they are, how many, how they differ, and how they may respond to the new entrant

Analyze the market for providing the product or service

(5) Location (characteristics and costs)

(6) Suppliers (whether components are available competitively)

(7) Equipment (what it is; whether to lease, buy, or purchase in used condition)

(8) Human Resources (what sorts of workers, at what cost, and with what supervision needs)

(9) Regulatory and Legal Environment (whether the innovation will require permits, reports, compliance programs, or liability minimization)

*Not every new business will require significant analysis of each element, but the entrepreneur should at least address each.  A lawyer will need to under the analysis in helping a client to obtain financing in addition to planning his own practice.

· Quantitative Estimation – customer base, competitors, distribution channels, and suppliers need to be described in numerical terms as well as qualitatively
· Financial Planning for the Law Office

· Objective of running a law practice is to build up momentum and maintain the wheel turning with little effort
· Marketing – High priority first two years or so
· In order to decide best medium to market in, must first decide what type of practice want to build
· Attorney adept at trying cases or who has a particular expertise marketing program may consist of formally setting up meetings with prospective affiliates (those who lack courtroom experience or have no desire to litigate) and working to develop the relationships over time
· Attorney who wishes to build a retail practice that depends on great volume may initially want to do a combination of networking and paid advertising to bring in fast turnover cases (uncontested divorce, soft tissue injury, traffic tickets, wills, simple Ks, etc.).  By interfacing with many clients and doing a good job the clients themselves will market.
· Most imp thing is that it be a continuous process that is done over time and never neglected
· Production – actual process of doing legal work
· Main idea is to increase efficiency
· Leverage time by hiring ppl to perform task that lessen one’s efficiency (making copies, going to the bank, doing light legal research, buying office suppliers, etc.) – Ideally should make use of both a sec and a legal assistant
· Utilize technology
· At minimum should have a pager or cell phone, a computer with word processing and spread sheet software, a fax, and a copy machine.
· Focus on the management of time
· Collection of Accounts Receivable – everything will be in vain if cannot collect
· Handle problems before they occur – do not neglect
· Cash flow:  mist important thing in managing cash flow is using a cash budget
· Cash Budget:  Which projects the future cash inflows and outflows of a business
· Project 6 months in advance
· Steps for preparing
· Forecast cash inflow (expected retainers, collection of accounts receivables, settlement awards, and loan proceeds)
· Estimate the cash outflow
· Outflow subtracted from in to get cash balance that must be maintained in the operating account (should be high enough to avoid bank charges and cover any fortuitous events)
· Sources of financing:
· Attorney start with savings and build up a cash reserve sufficient to enough to prevent any need to borrow money
· If borrow initially must borrow enough to stay float at least one year
MARKETING THE LAW PRACTICE
· Marketing to Existing Clients

· To Keep Clients be courteous, communicate, and let them know you care
· Tips
· Ask clients what to do specifically to improve service (listen and do it)
· Change voice-mail message daily
· Return phone calls, w/o fail within a stated period of time
· If traveling let voice mail reflect this
· Make sure sec knows where you are or that you are unreachable and give staff a contingency plan
· Regularly visit client’s office and plants to make the relationship easier for them
· Know as intimately as you can your client’s business
· Attend industry conferences w/ clients to learn about their industries
· Jointly sponsor business seminars and programs with your clients
· Survey clients at the end of large matters and at the end of the year
· Omit billing partner from vocab
· Personal interviews with clients are better
· Train assistant to address client and to handle calls in your absence – and associates also
· Don’t talk down to clients
· Be respectful of everyone in client’s company
· Never take the dollar you charged for your time lightly – make sure the value you provided is worth every cent
· Sweat the details in a transaction case so they don’t have to
· Answer email promptly
· Don’t be afraid to use humor if you are naturally funny
· Know how client defines responsiveness and record it in client notebook
· Be thoughtful – know names of family members, vacation plans, fav charities
· Know and strictly adhere to client company’s gift-giving policy
· Deliver significant bills in person
· Never speak ill of competitors to you clients
· Schedule a client needs assessment interview to uncover all areas of anticipated growth and concern and develop strategies to follow through with these
· Simply billing statements – more regular and frequent communication
· Ask clients if want disbursement itemized
· Simplify fax forms
· Do not bill client for a conversation during lunch which he paid for
· Establish a client-focused firm
· Client focused job descriptions
· Make sure personnel know that clients are the greatest assets
· Always be honest with clients
· Accept responsibility if client is angry about something that happened or did not happen at your firm
· ID all ways you can help clients achieve their personal and professional goals
· Marketing for New Clients

· Three kinds of product strategies:  operational (price), qualify (differential), and Niche (segment focus)
TIMEKEEPING, BILLING, AND COLLECTIONS
· The Collection Process

· 12 Tips to Help You Speed Up Your Collection Process

· Prepare your client to receive the bill

· Call before sending the bill – letting the client know the dollar amount and that you would like prompt payment

· Pre-bill for service – ask for a retainer

· Bill Promptly – don’t wait till end of the month

· Use the Right Words on the Invoice

· Make sure bill describes not only the services but how they benefited the client (by saving money, avoiding a problem, etc.)

· More details, the less questioning

· If Your Client Questions a Bill Give as Much Explanation as Possible, as soon as possible

· Give quick and complete responses to questions

· If need to adjust bill do so quickly and graciously

· WHEN THERE IS A DISAGREEMENT ALWAYS DEFER TO THE CLIENT

· Make Sure Billing Attorneys Have Accurate and Up-to-Date Information

· Need to know when clients have received bills, have questions about the bill, and need daily cash receipts

· Keeping communication channels open and stay current

· Schedule Regular Collection Meetings with Billing Attorneys

· Meetings once a month (billing attorneys and heads of depts.) to discuss billings, progress of work, and collections.

· Tell your clients that you have to report on the status of their receivables and client may pay b/c don’t want to look bad

· Make Sure Your Client Understands that Your Profession is a Business

· Tie Collections to Compensation

· ID the financial benchmark’s that are critical for your firm and then offer incentives for performance that helps achieve the firm’s financial goals

· Let Your Client Know How Much You Dislike Having to Make the Collection Call

· Make your client your partner in how you spend your time – you’d rather be doing wonderful things for your clients instead of spending time collecting

· Hire a Collection Agency

· Recognize that there is a point at which should turn over the collection process to others.

· There are soft-spoken agencies which can make calls for you, and client does not have to know that the call is from a person not part of your firm

· Disengage Unprofitable Clients

· Choose clients wisely – low realization, slow pay and high risk are all factors that increase the unprofitability of a client

· Lawyers’ Accounts Receivable are Notoriously Difficult to Collect

· Attorneys have a higher rate of bad debts by clients – why?

· Unsophisticated clients may believe that bills are too expensive, since their contacts with other professionals usually involve smaller amounts

· Clients do not see work performed and therefore do not appreciate it

· Attorneys are lax about billing promptly – size of bill surprises clients

· Client who has successfully extricated himself from difficulties may believe that the reason was not skill of attorney, but the justice of his cause

· Client who has suffered loss is disconnected with the outcome and may not want to pay

· Approach of Doing Everything on Successive Retainers

· Get money up front, in advance, for all work done

· “gasoline tank approach”

· Client is required to provide a retainer in advance of the lawyer’s beginning the work, and once the attorney has charged against all of the retainer, the client is sent a “gasoline in the tank” letter, containing the exact metaphor….”just as an automobile comes to a stop when it is out of gas, so do I.”

· Prompt, Periodic Billing – “don’t let the client get too far in front of you”

· Most problems arise b/c attorneys have been careless about insuring that the bill does not build up to a surprising amount w/o interim billing

· How to Write a Bill

· A bill should be written to project effort to the client

· Small Paper

· Action verbs describing each increment

· Emphasis on activities rather than hours expended or multiplication of those hours by dollar amounts representing hourly rates

· Deadlines – Meeting them

· Paper-And-Pencil System – The Double-Entry Tickler System

· 2 persons maintain separate calendars:  attorney and secretary

· Duplication tends to insure against missed deadlines

· Not fool-proof – sometimes both calendars get the same error

· There are also electronic calendars

· Prevalence of deadlines

· Many SOLs for each lawsuit

· Judges enter scheduling orders which contain cut-off dates

· In real estate – cut-off dates for inspection reports, termination due to inspections, objections to title, placement of additional earnest money, financing applications (if missed right is waived)

· Perpetual Calendars

· For long-term deadlines (Ex:  date for renewing a judgment by an updated writ of execution = 10 yrs)

· Method – use a file card box, holding file cards with tabs.  This year’s date is in the front and each subsequent year is marked on the tabs.  A card is placed in the appropriate year to mark the necessity of taking action according to the perpetual calendar.

· Dates for which this could be useful:  revival of judgment, tax, deadlines for appeals, running of SOL

· Why create a calendar system?

· Malpractice insurers ask for a description of the calendaring system that you use in your office

· Timekeeping

· Young lawyers have the tendency to spread themselves thin

· Matter of setting priorities and delegating – and not over committing

· Need to keep accurate and complete time records

· Certain types of claims allow recovery for fees and usual detriment of those fees is time expended multiplied by hourly rate

· Time is usually kept in 1/10 of hours (6 min) or quarter hours (15 min)

· Psychological effect of timekeeping – increases stress

· Systems for timekeeping

· Old-fashioned:  writing time for each client or case on a single sheet of paper, adding each increment to the next line

· Prob:  if not diligent then day might escape w/o significant recording of the time expended and reconstruction is hard – big prob when attorneys for short periods on many matters w/ interruptions

· Commercially available:  which combine multiple hard-copies of the record, allowing each billing slip to be separated and combined for each client, leaving a daily record also

· Facilitates organization for a busy, interrupted lawyer

OFFICES, SYSTEMS, EQUIPMENT, AND TECHNOLOGY ISSUES
· How to Start and Build A Law Practice

· Maxims:

· Neighborhood practice – expensive furnishings may impress or scare

· Business Execs – expensive furniture may or may not like

· Avoid buying expensive furniture for a year or 2 – may make several offices changes in the first few years

· May want to buy used furniture

· What Furniture:

· Formica-top lawyer’s desk (6 ft)

· One judges chair (for lawyer)

· Two to four straight-back client chairs – old people hard to get out of soft chairs

· Wastebasket to match desk

· Potted plant

· Don’t buy items for desk – you will get as gifts

· How to Build an Automated Law Practice:  Tools to Help Manage Your Practice, Clients, and Time

· Why Automate Bill

· Eliminates need for time sheets

· Accuracy improvements

· Attorneys free from relying on memory or watch to track time (can now turn on/off timer)

· Can synchronize entries with other attorneys or staff

· Can generate a productivity report on a specific case

· Functions of word processor

· Can become a document assembly program – don’t reinvent the wheel every time

· Use spreadsheets to do math

· Customized family law programs

· Available for alimony and child support; tax consequences of a proposed settlement; and sample forms (pleadings, motions, discovery)

· Database Management System – program which integrates contact and case info, events, to do’s, and calendars.  Allows automated conflict checks, some word processing functions, launch email, connect to billing program, serve as automated rolodex.

· Positives

· Integration

· Marketing – increases ability

· Mailing projects

· Track referrals

· Automated Tasks

· Calendaring deadlines

· Chains of events (to do’s)

· Templates

· Record Keeping/Case Management

· Malpractice protection

· Instantaneous cases status

· Limitations

· Quality of data entry – only as good as the person who inputs it

· Consistency is critical in data entry – need to set standards of how notes are to be maintained, files are to be named, etc.

· Time consuming process – to review and customize

· Dependency on working system – need to back up otherwise all may be lost

BUT HOW DOES A LAWYER FIND FULFILLMENT
· Depth of Lawyer Dissatisfaction

· Surprisingly prevalent, but most lawyers are basically content with the profession they had chose

· Variety of causes for dissatisfaction – opposing counsel, disappointed in judges, clients unappreciated and uncooperative, partners and employers are exploitative, adversary system produces constant stress, injustice and oppression.

· O’Conner’s view – increase pro bono and increase satisfaction

· Flaw:  will actually decrease – representing poor is frustrating, difficult, stressful, and disappointing

· Should not be viewed as a means of decreasing frustration and stress.

· Coping with a Changing Lawyer Marketplace

· Profession is undergoing a reconstruction that will alter it radically

· Solution:  Flexibility about Professional Prospects and Careful Study of New Market

· Environmental litigation, IP, and bankruptcy may grow while commercial litigation, merger and acquisition work, and representation of housing and building developers will shrink

· Clients will be attempting to cut their costs, therefore alternatives to straight hourly charges – new billing techniques – will be in demand

· Future lawyer will spend less on secretaries and computer support

· Law Practice in Human Terms:  The “Down Side” – if anticipate these problems have a better chance of  avoiding them

· Fast-Lane Divorce – Solutions for balancing work and family

· Good time management

· Stress management

· Business “  ”

· Effective Dealings with other lawyers and w/ ppl on your side

· Finding a position that fits your life and personality

· Avoiding dysfunctional dependencies

· Recognizing what the problems are

· Institutional Causes of Lawyer Dissatisfaction (and Solutions)

· Time

· Effective lawyers are ones who keep time records but new lawyer may experience negative effects of dividing time into tenths of an hour

· Run into conflicts when spouse/friend/kid calls and are trying to rush off the phone b/c are concerned about billing

· Billable hours have increased

· Many deadlines and the consequences of inadvertence noncompliance with court schedules has increased with the court management revolution (EX:  fast tracking)

· Result lawyer spends much more time managing a calendar and feels bad when has to leave the office at night b/c fears a glitch in the time management system will cause the clients’ rights to be adjudicated by deadline

· Solution:

· Many systems for time keeping on the market

· Negotiate with client on how time billing should be submitted

· Lawyer should re-think working with a client that requires extremely detailed billing

· Double-tickler system and perpetual for deadline management

· Must use rigorous self-discipline

· Careful attention to selection and refusal of representation, quality of results, different kinds of efforts, reservation of time for non-billable matter, insistence on time for family and friends

· Dark Side of Law

· Failure and Loss frequently occur – personal commitment elevates defeat to personal rejection
· For some lawyers loosing a trial or a transaction has the same effects as more serious losses:  denial; anger; self-negotiation; and acceptance
· Living a satisfying life requires learning to deal with losses on your own
· Injustice or perceived injustice is a frequent condition in the law
· Lawyer must avoid feeling responsible for every injustice that happens to occur
· Mushiness of standards breeds cynicism
· Malpractice issues
· Solutions:
· Experience is helpful
· Humility of the lawyer
· Malpractice insurance is only a partial solution
· Transactional Practice Raises Same Problems

· Some transactions end up in litigation, other deals will involve threats of litigation, and transaction practice itself involves same stressor as litigation

· Deadlines, management issues, confrontation, contentiousness, opposing lawyers, difficult clients just like litigation

· Point – proper attention to issues can make practice satisfying

· People Problems:  People on your side

· Clients who are difficult and uncooperative

· Never-in-Nellie:  who is never in and who never returns phone calls

· Send a please call me letter after 3 attempts

· Great Houdini:  who is reachable y phone but never appears

· Mal Content:  disagrees with everything you do and despises you

· Don’t try to please

· Double dealing Debbie:  generates a second opinions herself

· Solution:  transfer to another colleague, tell them case is flawed, make client an adversary (lengthy letters saying unless X is provided the case will be dismissed)

· Cases that should be turned down – when starting out

· Hurt feeling cases – wrongful conduct by D but no provable special damages

· Libel and slander; barroom brawls; assault and batter

· Landlord-Tenant Cases (unless paid full in advance) – client will never be happy and will never pay you afterwards

· Divorce Cases for people heavily in debt (unless paid in advance)

· Criminal Cases (unless paid in advance) - no money

· Slip Falls (unless are substantial damages)

· Bankruptcies (unless paid in full in advance)

· Clients who loudly proclaim that you can have all the money recovered, they are only interested in the principle – type of hurt feelings

· Clients who want to use your phone, sec, office to do their business
· Cases where they settle right away because cant afford publicity

· Cases totally without merit – tell the client the truth

· Firing the client

· Use withdrawal option unless is impractical or unethical (would prejudice the case)

· Fee disputes – solutions

· Insist on a written fee agreement

· Practice regular billing and collection to insure that disputes are confronted early

· Clients in divorce, criminal, and personal injury are a special problem – file the most grievances

· Solutions:  consider declining representation, don’t promise the mood, help client confront the weakness in the case, don’t coerce settlement, seek another lawyer’s assistance in explaining the problems to the client, treat client with respect

· Pick mentor carefully for courage, time availability, and support

· Don’t want to get entangled with an ethically dubious superior  - so pick mentors with care

· Look for the time availability so you will obtain guidance

· Look to see whether mentor takes the responsibility herself rather than placing it on subordinates

· Look for integrity

· Executive Monkey

· New lawyer will encounter many authority figures – clients, judges, employers, partners

· Factors that increase obedience:  when authority had higher status, when there was no disobeying role model, when the experimenter was physically close, when the victim was distinct, when the subject was depersonalized

· Factors that increase conformity:  when the subject has no clear commitment against the suggestion, when the subject belongs to a culture that values conformity, when a sizable group is in authority, when the correctness or wrongness suggested is ambiguous

· Ppl Probs:  Other participants

· Disappointment with judges and courts

· Opposing counsel is uncooperative, unresponsive, incompetent – Solution is patience

· Rambo Lawyer – Don’t try to out-Rambo

· Be patient

· Proceed methodically with perseverance

· Advise client of the reasons you have chosen a course

· Do not file a grievance at first sign

· Doc offending behavior and grieve only when the conduct is egregious, persistent, and indisputably provable to a neutral observer

· Dollar Auction:  Parties in a transaction spend more in preparation than the amount in issue

· Business Management

· Much of decision making is economically determined and only solutions are anticipation of these bottlenecks and acceptance

· Costs of accomplishing small steps are large (service and filing of complaint for example, taking depos in another city, inspection costs in transaction)

· Sol:  Don’t take steps for granted and deal with clients accordingly

· Personal Costs of the Lawyer’s Life and Solutions

· Stress

· Caused by external stimuli (conflicting demands, unreasonable expectations, unclear directions, frequent frustrations) and things that are self-imposed (poor self-image, anger, impatience, intolerance).  Life-changing  stressors also (death, divorce, promotion)

· Ultimately leads to physical diseases

· Repetitive cumulative assaults by life’s smaller hassles creates more dysfunctional stress than a single serious event

· Lawyers are prone to stress b/c are constantly in ambiguous, conflicted, irritating, unjust, humiliating situations

· Even dysfunctional stress has it uses tho – some individuals enjoy stressful environment

· Solutions:  replacing a negative self-image with a positive one; insure reserve time each day for relaxation and exercise

· Executive Monkey Experiment:  If can control stress than become less stressed

· Lawyers are frequently subject to unpredictable, unpleasant stimuli from deadlines, adversaries, clients, employers, cannot control own schedule

· Secondary Effects:  Substance Abuse and Dysfunctional Personal Relationships

· High rates of alcohol abuse

· Hard to turn off fighting behavior at home – higher divorce rates

· Self-discipline, time management, stress control, professional counseling when one can benefit from it and awareness of the problem are solutions

· Lack of Significance in One’s Work

· There are Boring Jobs in the Law and Boring Parts of Any Job

· A lot of times don’t do exciting tasks:  Spend a lot of time answering interrogatories/motions to produce

· Solutions:

· Learn as much as possible about a job you consider

· What lawyers who it really do on a daily basis before accepting the job

· Avoid prejudice about what you really would like to do

· Full exploration of alternatives, w/o prejudice

· Don’t forsake a career path at first sign of boredom or conflict b/c those conditions are unavoidable in any legal career

· Persistent conviction that one’s work lacks significance should lead to a decision to change it

· The “Up” Side:  Positive Reasons for Practicing Law

· Good Stress:  Challenge and Adventure

· Work is interesting and exciting – few positions which offer such opportunity to deal with issues of significance and to have interesting experiences

· Important to seek what interests you in order to be satisfied

· Service

· High proportion of civic activities – pro bono, serving on local boards

· Public Service through Service to Clients – make things work better (making products safer indirectly by deposing a safety expert)

· Part of the democratic process – lawyer plays an indispensable role in the system

· Lawyer contributes to the function of the democracy and to a system that works even though a particular case is only of routine importance and even though the system has imperfections

· Financial Rewards

· Personal Wealth

· Independence and self-development

· Lawyer has greater independence than many other workers – lawyer at a large firm has a prospect of setting up a one-person firm, still with significant earnings almost from the beginning

· The Profession – and the fellowship of other lawyers

· A profession with a history

· The Fellowship of Other Lawyers – lawyers make wonderful company to work with and know socially and at least are interesting

WILLS AND PROBATE

THE ISSUES IN WILL AND PROBATE PRACTICE
· Simple wills practitioner roles other than preparing the will

· Assist client in making some subtle choices – whom to name as fiduciaries, what kinds of vehicles to use for minor children, planning for incapacity

· A probate lawyer must understand how to protect and convey real estate, corporate and business interests, and other property and know enough tax law to know when to refer or bring in a tax consultant

· Know how to use devices to reduce probate costs

· Estate planning lawyers must be adept at preparing highly flexible instruments adaptable to a complex future over generations and also at reducing taxes

· Exact size of the estate become important – the size at which taxes become important is between $1 and $2 mil

· Concerns with Respect to will and estate planning – issues to consider

· Advisable to secure a copy of the existing wills

· May be hard to find

· Ascertain what is in the parties’ estates – the estate to be considered for death and inheritance purposes might be different from that which will pass under the will

· Debts

· Expectations – is your dad about to die? Expecting anything in the near future

· Ascertain the objects of the testator’s bounty (beneficiaries)

· Who do you want it to go to, and what if those beneficiaries don’t survive you

· Peeling back the layers of the onions

· What if things change – want some flexibilities

· Analyze whether a simple will or a tax-planned will is appropriate

· Figure out how to explain the possible wills to the clients and counsel their choices

· Ascertain who is an appropriate guardian, trustee, and executor

· Consider the circumstances that will require another revision of the will and advise the client accordingly

· Set an appropriate fee

· Conduct an appropriate execution ceremony

· Consider whether the clients have planned for their potential incapacity while still living and whether these items need revision

SIMPLE WILLS
· NUTS AND BOLTS OF WILL DRAFTING

· Initial Advice to Client

· Client should be advised to plan for the foreseeable horizon, such as 5 to 7 years

· Checklist for Gathering Client Info – best to have client fill out, hard to remember to ask all these questions without a list
· Name of Testator and Immediate Family Members

· Give any variations of name that have been used to acquire property

· Intro paragraph of will should also indicate if married and ID spouse

· ID testator’s children in the intro paragraph

· Special care and attention should be made to predeceased children (especially when such children are survived by children) and stepchildren to ensure that the testator’s wishes are properly reflected in the will

· Address

· So can communicate with

· AND b/c the testator’s domicile is relevant in determining the execution of the requirements of the will, the property rights of the surviving spouse and other beneficiaries, the laws of intestacy, and other state law issues like state death tax

· Life Insurance/Retirement Accounts

· Are non-probate assets outside the will, still necessary to consider them when developing an estate plan

· Make sure the beneficiary designations properly coordinate with the estate plan

· Non-probate assets can be part of the taxable estate

· Beneficiary of any trust? Know if client is a beneficiary b/c could affect the wealth for which the client is planning

· Net Worth in Excess of A Million Dollars?

· 1 mil as threshold as to whether the estate plan should include provisions to defer or minimize the potential estate tax

· Insurance becomes part of the taxable estate so should be calculated in net worth

· Real Property located outside of TX?

· Want to reduce the burden of multi-state probate proceedings

· Use a revocable trust as a will substitute for all client’s assets or by transferring the out of state property to a trust or other entity to transform the out of state real property interest to an item of personal property that would not require ancillary probate in a foreign state

· Both spouses US citizens? If either is not then special care needs to be taken

· Prior Marriages/Obligations to Former Spouses

· Child support obligations usually survive the death of the obligor and need to be considered

· May need to include specific provisions to address these obligations

· Provisions for Wills – this section will walk the client through various matters that need to be addressed in the will

· Fiduciaries (executor, trustee, guardian)

· Recommended at least one primary selection and a successor for each

· Specific Bequests

· Specific gifts or personal items should be listed, along with full name an address of the intended beneficiary

· Residuary Estate

· Plan must address what happens at the first death, if both spouses are gone, at what age the kids are old enough to manage money themselves, what happens if all family members die in a catastrophe

· Designating Fiduciaries

· EXECUTOR – legal representative of an estate responsible for gathering the assets, paying the claims of creditors, and implementing the dispositive provisions of the will

· Possess integrity, trustworthiness, financial responsibility, excellent judgment and knowledge of the testator’s business and personal affairs

· Should name successors!

· Designating as an “Independent Executor” – executor acts free of court supervision and control under the independent administration provisions of the TX Probate Code.

· Can be done by expressly appointing an “independent executor”

· Who is eligible – the following people are precluded:

· Incapacitated person

· Convicted felon

· Corporation not authorized to act as a fiduciary in TX

· Person who court finds unsuitable

· Co-Executors – the will may appoint two or more to act together

· If the will does, then it should also express the powers of each and what percentage of such co-executors is required for various acts to be done under the will

· Self-Dealing:  Probate code generally prohibits the executor from purchasing property of the estate unless the will expressly authorizes the executor to purchase property

· TRUSTEE – is responsible for managing the assets distributed to a trust and administering the trust for the benefit of the trust beneficiaries in accordance with the terms of the trust

· Possess integrity, trustworthiness, financial ability and responsibility, loyalty, excellent judgment and knowledge of the testator’s desires toward the beneficiaries of the trust (closeness to the beneficiary is important)

· The beneficiary may be the trustee, but should consider the potential consequences of this

· The trust income will be taxable to such beneficiary even if not distributed

· Co-trustees:  unless otherwise provided a power vested in co-trustees can be exercised by a majority

· Should always provide for resolution of disputes if trustees can’t agree on a course of action

· Successor Trustee

· If co-trustees and one dies then the remaining will act as trustees unless the will provides otherwise

· If sole trustee fails to act and there is no successor then the court will appoint one

· Well drafted instruments will provide for successor trustee, method for appointment in the event that the named successor is unable to act.

· GUARDIAN - person designated by the testator to raise his minor children.  Usually testator’s parents are chosen, but depending on relative ages of the children and their grandparents, they may not be a suitable choice.  Siblings are commonly designated also

· Should guardian by trustee? No right or wrong answer, but consideration should be given to the personalities of the individual’s involved and the likelihood for a harmonious working relationship if different individuals are designated.

· If no guardian is designated then the probate court will appoint one – children 12 and older will have a voice in this selection

· Disinheritance and No Contest clauses 

· No Contest:  state that the beneficiary who contests a will shall receive no benefits under the will

· TX courts generally recognize validity of forfeiture clauses but have narrowly construed the situations

· Best to leave something:  when worried about the enforceability it is best to leave such individual something under the will so the beneficiary would have something to loose by challenging the will.  More that is left more potential to loose.

· Testamentary Libel:  can result when testator explains in the will why his is limiting the inheritance to a family member or completely cutting them out

· May be helpful to eliminate hurt feelings, BUT need to make sure not to make a provocative statement that could form the basis of a claim for testamentary libel.  Person may end up with a lot of the estate money if get a judgment in his favor.

· Protective Clauses for Minors, Children with Special Needs, and Incompetent Persons

· Minors and Incompetents:

· Don’t leave property outright b/c an expensive and cumbersome guardianship proceedings will be required to administer such property until the minor reaches 18 or incompetent person regains his capacity.

· Instead should distribute property in  a Contingent Trust until minor reaches a designated age or incompetent regains capacity

· CONTIGENT TRUSTS:  used to hold property for a designated beneficiary until the stated contingency is satisfied

· Alternative to Contingent Trust:  distributing property to a custodian

· Special Needs Provisions:  used to set aside money or other property for the benefit of a designated beneficiary when the testator does not want such property to be considered an assets of such beneficiary that might lead to the limitation or disqualification of such beneficiary from being eligible for public assistance.

· Building flexibility into the Estate Planning Document – to handle different situations as they present themselves

· Successor Fiduciaries/Trustee Appointers – in case a fiduciary dies before testator
· Good practice to name successors and should consider the age of each to make sure that there will always be someone available to serve

· Some use Trustee Appointers which is a group of individuals to appoint the trustee in the event that the name trustee cant serve

· Disclaimers:  take measures where assets will go if the primary beneficiary predeceases the testator or elects to disclaim the bequest

· Unless the will says otherwise the property will pass like the disclaiming predeceased the decedent

· By disclaiming in the will how the property will be disbursed if this happens, the estate plan is magnified

· Developing a Document Preparation System

· Alternative Systems

· Attorneys draft wills while relying on 4 different sources for will forms:

· Commercial document preparation software

· Their own work product

· Will form books

· Document preparation software developed in-house at law firms

· Attorney should always carefully review the finished product to make sure that it is accurate and complete in carrying out the testator’s wishes and that it adequately disposes of all property

· Primary Types of Wills – Attorney should initially determine what type of will is required

· Simple Wills for Single Individuals

· ID the testator and his domicile and state that it is his last will and testament

· ID the testator’s kids by name

· Dispose of testator’s personal and household effects and make any other specific bequests

· Dispose of the testator’s residuary estate (the remaining property of an estate after the debts, expenses, and specific bequests have been paid)

· Include provisions for Contingent Trusts for distribution to minors (or allow custodial bequests)

· Designate executor(s), trustee(s) of any contingent trusts

· Define the powers of the executor and trustee

· Designate a guardian for minor children

· Provide for proper execution and self-proving affidavit

· Simple Wills for Married Individuals

· Same as for single but surviving spouse is the primary beneficiary at the death of the first spouse

· Tax-Planned Wills for married Individuals

· By-pass (or credit-shelter) trust established at the death of the first spouse to take advantage of the first spouse’s credit shelter amount – allows for the husband and wife to shield twice the amount from the reach of the estate tax as protected under a simple will

· Provisions of the gift to the by-pass trust – “Family trust”

· Disclaimer Wills for Married Individuals

· Allows the surviving spouse to elect after death of the first spouse to trigger the tax-planning provisions by disclaiming all or portion of the outright bequest into a by-pass trust

· Generation-Skipping Tax-Planned wills for Married Individuals

· Estates in excess of 5 mil

· Using a Power of Attorney

· Authorizes the agent to transfer all or part of an interest of the principal in real property, stocks, bonds, accounts with financial institutions, insurance, other property to the trustee of a revocable trust created by the principal as settler

· Executing a Will

· Basic Requirements

· Must be signed by the testator in person (or by another person for him by his direction and in his presence)

· Unless the will is wholly in handwriting of the testator, the will must be attested by two or more credible witnesses who are above the age of 14

· The witness must sign in the presence of the testator

· Self-proving Will:  done by affidavit

· Purpose:   to admit the will to probate w/o requiring the testimony of subscribing witnesses

· If affidavit signed and will is not, the affidavit signature will be considered the signature on the will if necessary to prove that the will was signed by the testator or witnesses or both, but it will not be considered self-proved

· Beneficiary as a Witness:  don’t want to do

· Holographic Wills:  a will is valid if it is signed by the testator in person and is wholly in the handwriting of the testator

· Advice for clients who insist on doing this:

· Make sure that paper is completely blank

· Write it all

· And sign name at the end

EXPLAINING THE WILL TO THE CLIENT:  USING A “WILL SUMMARY”
· Advocates of Plain English – argue will should be written in language that is plain enough so that the average client can understand and read it

· Another method is to create a separate document called a “will summary” – consultation should accompany these docs

THE WILL EXECUTION CEREMONY
· Procedure for execution of a will be a testator

· Testator, Witnesses, and Notary Public assemble for execution of the will.  After all parties have been introduced, attorney presiding will then proceed to ask questions:

1. Asks testator to fill in date and sign

2. Asked if he has signed and requested the witnesses be present

3. Asks witnesses if they have seen and heard the testator sign and declare instrument his last will and testament

4. Asks witnesses to sign and date (each witness signs and puts address, first one fills in date)

5. In order to self-prove asks everyone if they have been sworn by the notary

6. Asks testator if he declares to the notary that its his last will and testament and that he has made it willing and freely

7. Asks witnesses if they declare to the notary if the testator made declaration, that each did sign the will in the presence of the testator, that the testator is over 19, and that each witness is over 14.

8. Asks testator and witnesses to sign affidavit

9. Notary completes notary statement on the affidavit signs seals and makes conformed copies

· Many attorneys distribute copies of the docs to all present, follow it to the letter, and initial date-stamped copes for their files

· Tends to reduce the incidence of successful will contests

· Ceremony as a marketing tool – makes attorney look like a careful practitioner, impresses the client and witnesses and induces the witnesses to come back to attorney as clients themselves

· Other means of Preventing Will Contests

· Will execution document tends to reduce will contests that arise from allegations of failures in the will formalities of the execution ceremony

· Anticipate will contests in some situations, such as those in which the testator intends to disinherit an expectant family member, is wealthy, is in insufficient poor health to affect perceptions of the testator’s mental ability, and is making a large gift to a recently-acquired spouse or friend.

· Videotape the execution ceremony

· Follow the will execution with a deposition to preserve testimony

· However, if all the ingredients of a will contest are present and if the testator is near death in a hospital, preventing a will contest may be difficult

PLANNING FOR INCAPACITY
· Nuts and Bolts of Will Drafting

· Misc. Estate Planning Documents

· Questionnaire should address and serve as a basis to discuss three primary disability documents:  the financial power of attorney, the health care power of attorney, and the directive to physicians

· FINANCIAL POWER OF ATTORNEY:  allows an individual to make financial decisions for the principal in the event the principal is unable to do so

· Statutory form can be effective immediately and remain effective upon subsequent disability or can become effective upon disability

· Done to enable  a trusted person to carry on the business of the grantor of the power, upon incapacity

· Absent this document, appointment of a guardian by a court might be necessary just to pay the rent or provide for dependents and it is a clumsier alternative

· Power is said to be durable b/c it survives the event of incapacity

· HEALTH CARE POWER OF ATTORNEY:  allows an individual to make health care decisions for the principal in the event the principal is unable to do so

· Grants power to a trusted person of the ability to direct health care (such as terminating life support and related support)

· DIRECTIVE TO PHYSICIANS (Living Will):  is a statement by an individual expressing their own desires about life support

· Is an alternative to Health Care Power of attorney

· Conveys the instructions of the testator to health care provider, in the event of incapacity, w/o the need of anther person as an intermediary

PROBATE PRACTICE:  A SYSTEM APPROACH
· System Approach consists of unified materials for correlating the choice of legal approaches, the collection of data, and the production of finished documents

· Key to an efficient system is coordination of its parts so as to minimize required intervention by the lawyer in the process between problem definition and solution

· ProDoc System is an example
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