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            –
A property right is protection by the state of a claim to valuable resources. A property right may be in an individual, held by a particular group, or held in common by people at large.

Five Essential Questions About Property
(1) How was the claim of property interest created?

(2) How is the property right transferred (or lost)?

(3) What does it mean that you own something? What bundle of rights does the property interest provide to the claimant?
(4) What can the government do to the bundle of rights?
(5) What are the pragmatic consequences?
Important Terms:

· Property – The right to possess, use, and enjoy a determinate thing (either a tract of land or a chattel); the right of ownership.

· Real Property – Land and anything growing on, attached to, or erected on it, excluding anything that may be severed without injury to the land; real property can be either corporeal/tangible (soil and buildings) or incorporeal/intangible (easements)
· Bona Fide Purchaser – One who takes possession in good faith, for valuable consideration, and w/o notice of any wrongful possession.
· Planned Unit Development – Owner of a large tract of land is allowed to mix uses as long as overall density limits are not exceeded.
· Ownership – The collection of rights allowing one to use and enjoy property, including the right to convey it to others. Ownership implies the right to possess a thing, regardless of any actual or constructive control.

· Possession – The fact of having or holding property in one’s power; the exercise of dominion over property; the right under which one may exercise control over something to the exclusion of all others.
· Ownership vs. Possession – Possession not same as ownership. Ownership is “title” to property and usually proved by showing documents by previous owner (or first possessor) transferring title to present title holder. Possession proved by showing physical control and intent to exclude others. Possession easier to prove than ownership. Owner always wins against a mere possessor.

· Title – The union of all elements (ownership, possession, and custody) constituting the legal right to control and dispose of property; legal evidence of a person’s ownership rights in property

· Closing – Final meeting b/t parties to a transaction where conveyance documents are concluded and money/property transferred.
· Deed – Any written instrument that is signed, sealed, and delivered and conveys some interest in property. Deed is the document that actually conveys the property (or more literally title to the property); it also warrants certain aspects of the property.

· Deed of Trust - A deed conveying title to real property to a trustee as security until the grantor repays the loan; security instruments that gives the lender a property (not possessory) interest that secures his loan to the borrower in that if the borrower fails to pay the loan the bank can foreclose on the house to satisfy the debt owed to it by the borrower.

· Earnest Money and Earnest Money K – A deposit paid by a prospective buyer to show a good faith intention to complete the transaction and the ability to consummate the transaction. Earnest money is ordinarily forfeited if the buyer defaults. Earnest Money K is just another name for the K for purchase and Sale of the property.   

· Easement – An interest in land owned by another person, consisting in the right to use or control the land, or an area above or below it, for a specific limited purpose (such as to cross it for access to a public road). Unlike a lease or license, an easement may last forever, but it does not give the holder the right to possess, take from, improve, or sell the land.  

· Encumbrances – Claim or liability that is attached to property or some other right and that may lessen its value, such as a lien, mortgage, easement; an encumbrance cannot defeat the transfer of possession, but it remains after property or right is transferred;  
· Escrow – Legal document or property delivered by a promisor to a third party to be held by the third party for a given amount of time or until the occurrence of a condition, at which time the third party is to hand over the document or property to the promisee

· Fee Simple – Interest in land that, being broadest property interest allowed by law, endures until current holder dies w/o heirs.
· Foreclosure – A legal proceeding to terminate a mortgagor’s interest in property, institute by the lender (mortgagee) either to gain title or to force a sale in order to satisfy the unpaid debt secured by the property

· Mortgage – Conveyance of title to property given as security for the payment of a debt; a lien against property that is granted to secure an obligation (such as a debt) and that is extinguished upon payment or performance according to stipulated terms.

· Promissory Note – An unconditional written promise, signed by the maker, to pay absolutely and in any event a certain sum of money either to, or to the order of, the bearer or a designated person

· Riders and Addendums – A drafting device that is put at the end of the K when applicable to the particular transaction.  
· Usury – Historically the lending of money with interest; today, the charging of an illegally high rate of interest
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I. Markets System: Efficiency    
(A) Allocative Effect: 
(1) Perfect Competition & Efficiency – In a perfectly competitive market there are so many firms that produce an undifferentiated product that no one firm has any control over prices. Law should generally not intervene w/price controls in a competitive market.      
(2) Invisible Hand / Supply & Demand Curve
· The market, if it approximates perfect competition, will pressure suppliers as well as consumer toward the equilibrium price (where supply equals demand) for every commodity. At the equilibrium price, waste, scarcity and oversupply are minimized because consumers want exactly the quantity that suppliers supply. This system is more efficient in allocation, production, distribution, and innovation than central planning.

· Supply Curve slants upward b/c at higher prices, firms are willing/able to produce more than at lower prices.
· Demand Curve slopes downward because consumers will buy more quantity, if price is lower. 

(3) Centrally Planned Economy – In a centrally planned economy, government officials calculate quantities of all possible commodities that they think the society may need and instruct publicly operated firms to produce them. Inefficiencies of a centrally planned economy include unpredictability, vulnerability to political influence, and a lack of innovation.  

(B) Signaling Effect, Price Controls, and Consumer Sovereignty 
(1) Signaling Function – Tells suppliers and consumers what to do when consumers want to buy more than suppliers want to produce. If supply is less than consumer demand then the price will go up and tells consumers that they must be willing to pay more and are going to sacrifice to buy a scarce item (lowering demand). But the supplier will then see that they will be rewarded if they produce more (thus increasing supply).
(2) Incentive for Price Controls – Consumers may see price increases as price gouging but the supplier is not making any excess profits. Here the consumer will call for price controls. Continuing controversies over legal controls in the event of gouging or windfall profits. Most economists agree that price controls in competitive markets are generally unwise. But there are instances in which price regulation can be justified, for example with monopolies.
(3) Effects of Imposing Price Controls – At the controlled price set by the law, supply and demand do not match and signaling function of a competitive market is frustrated. 

· If the price set is lower than equilibrium, suppliers are not willing to produce as much, improve or develop new products. Consumers, because of the lower price want to consume more of the commodity. The signaling function is impaired for both supply and demand and the result is scarcity of the commodity.

· If price set is higher than equilibrium, rather than lower, this tends to motivate producers to enter the market or increase production beyond the level of demand, leading to oversupply.

(4) Consumer Sovereignty and Wealth Effects – Means that consumers affect the market through buying power. There is consumer sovereignty through dollar votes in a market system. Every consumer has his number of dollar votes that ultimately motivate firms to produce that mix of goods and services that the consumers want. Dollar votes in the marketplace are allocated more heavily to those who have more dollars and therefore rich people will determine things.
(C) Marginal Cost, Marginal Productivity, Marginal Revenue, and Efficient Use of Factors of Production 
(1) Marginal Cost is the cost of producing just one more unit. The sum of the marginal costs of all factors of production is the firm’s marginal cost. (Includes capital, labor, land, entrepreneurship, etc.)
· The first widget that a new firm produces is very expensive, reflecting start-up costs, but the second unit costs less; and for a time, the marginal cost falls with each additional unit – this effect is called “economies of scale.” But then at some point, costs for additional units go up (the firm runs out of efficient factory space, uses older machinery, pays overtime to workers, has to advertise more to sell more units etc.).
(2) Marginal Productivity is the usefulness of one more unit of a factor of production. At medium levels, marginal productivity of one more unit of a factor of production (fertilizer) is high, but at higher levels, the marginal productivity of adding more of a factor of a production declines (law of diminishing returns); supplier will not add a factor beyond point where its usefulness equals its cost or where its marginal cost equals its marginal productivity 
(3) Marginal Revenue is the price the firm receives for the last unit it produces.
(D) Efficiency of Production, Innovation, Quantity, Investment 
(1) Profit maximization within the market system motivates each firm to minimize marginal costs by using efficient mix of factors of production. In a perfectly competitive market, each firm’s supply curve equals its marginal cost curve.
(2) MC = MP* – Marginal cost of a factor of production tends to equal its marginal productivity. This is b/c each firm is motivated to employ factors of production efficiently, up to the point where the cost of each factor counterbalances its productivity.

· If the marginal productivity of labor is higher than its marginal cost (MP> MC), she uses more of it, increasingly, up to the point where its marginal cost does not exceed its marginal productivity. 
(3) Firm attempts to produce that level where its marginal costs equals its marginal revenue [MC = MR] – As long as each dollar of production cost brings in more revenue than one dollar, the firm tends to produce more. It is willing to pay for more units of production until precisely that point where its marginal costs equals, but does not exceed, marginal revenue. Thus, each firm naturally desires, and therefore attempts, to produce at the output where MC just equals, but does not exceed, MR.
(4) Present & Future: Consumption vs. Investment – The balance of costs and utilities, both present and future, will determine the choice between consumption and investment. The government does not need to tell someone what to do, the balance of costs and utilities will determine the choice.
(E) Distributional Efficiency: Marginal Utility, Consumer Choice, Pareto Optimality and Kaldor-Hicks Efficiency
(1) Marginal Utility is the satisfaction that each additional unit of a given commodity will produce. Consumers tend to purchase items according to the balance of each item’s marginal utility and its cost. A fully sophisticated consumer in a market economy is able to purchase precisely that mix of goods and services that produces the most satisfaction of their wants and needs, within the limits of his or her budget.

(2) Pareto Optimal Distribution occurs when all beneficial trades that can increase utility have already been made. No consumer can benefit from any voluntary trade with another.  
· A perfectly competitive market tends toward this kind of efficiency, in that each consumer selects those goods and services that this individual wants, to the extent of his or her resources. 
· Pareto optimality is a limited measure of efficiency that deals only with trades that could increase utility. It is not concerned with equality in the distribution of wealth.

(3) Kaldor-Hicks Efficiency states that even though an exchange may leave some individuals worse off, it is still efficient to make the exchange if the total gain by those who gain exceeds the total losses of those who are disadvantaged. 

· Utilitarian; Ex. efficient breach; but if winner compensates the loser then there is pareto optimality.
(F) Coase Theorem – Coase theorem states that if transaction costs are zero, private negotiation treats externalities efficiently regardless of legal rules. The parties will bargain to the same efficient result, regardless of to whom liability was initially assigned. So it’s immaterial from an efficiency standpoint what the law says. The Coase Theorem is an argument for structuring property rights so that private bargaining is effective and for the reduction of transaction costs. 
II. Market Imperfections: Justifying Intervention 
(A) Structure of Market: Monopoly, Oligopoly, and the Law
(1) Assumption of Perfect Competition – The assumption of perfect competition doesn’t fit w/real world. It implies perfect buyers who never make purchasing mistakes such as becoming victim to misleading ads or acting based on their loyalty to a certain brand. Moreover, large entities make the market imperfect.
(2) Monopoly is a market with a single large seller. A monopoly distorts the allocative function of the market and maximizes profit by restricting output (quantity) and increasing prices. As a result, monopolies create problems with resource use and production. For example, society enjoys less of the monopolized goods than consumers would want. 

· Monopsony – single purchaser 
· Natural monopoly – monopoly where capital requirements/physical factors dictate that there can be only 1 efficient seller
· Legal monopoly – patents and the like (they help take care of the free-rider problem by disallowing the copying of ideas)
(3) Oligopoly is a market in which there are few enough sellers so that firms must act strategically and take account of other firms’ individual behaviors [ex. price cut by one is likely to be matched by others]. An oligopoly may be so tightly reciprocal that it resembles a monopoly or it may result from an actual agreement (cartel).
· Characteristics of Oligopoly:

· Product differentiation or brand differences; competitive markets involve undifferentiated products.
· Non-price competition through product changes, logos, and advertising.
· Likely to occur in industries where there are high barriers to entry (large initial investment) because of economies of scale or sharply declining initial marginal costs; likely in over competitive markets 
(4) Legal Responses to Monopoly/Oligopoly attempt to establish motivation for monopolist/oligopolist to act more like competitors.

· Do Nothing
· Price Regulation: by approximating what a competitive price will be and set the price at that level. 
· Antitrust Laws: prohibit certain kinds of behavior such as price fixing, price discrimination, market division b/t competitors, and anticompetitive mergers.  
· Problems with regulatory laws: 

· Lag – rate proceedings last for years and prices are not adjusted

· Politics – public may seek to cut cost estimates unreasonably and the monopoly may try to inflate

· Under/Over Estimation – of the rate that should be paid for capital

(5) Concentration in the Market:

· Good – uses all assets, doesn’t let assets of smaller (merged company) go to waste

· Bad – more monopolistic/oligopolistic effects

(B) Over Competition and Fragmented Markets: Distressed Firms and Overly Competitive Markets
(1) Vulture funds – Firms that buy others that are poorly managed, undercap or unlucky

(2) Overly competitive markets with low barriers to entry create inefficiencies from too much competition
(C) Socioeconomics 
· Efficiency and economics assumes people make choices rationally/perfectly informed. Based on idea that people are similar to homo economicus, who is perfectly knowledgeable, never fooled, always acts from pure self-interest, never from altruism.

· Socioeconomics regards economics as an inadequate explanation of marketplace behavior. Socioeconomics is a better approach b/c consumers are sometimes guided by their perceptions of social appropriateness or fairness rather than by economic factors such as market price or economic utility. Socioeconomics takes these factors into account and provides a more complete analysis of economic behavior by considering ethics, psychology, etc. in addition to economic theories.
(D) Externalities (Side Effects – Externalize Benefits & Detriments)
(1) Negative Externalities – pollution, accidents, etc.

(2) Market system induces externalities b/c if they can, firms will produce at a lesser costs but cause externalities. Externalities result naturally from the market. An unregulated market does not minimize externalities b/c external costs are not directly incurred by the firms that cause them. Marketplace assumes that individual firms will max profits and that economic efficiency will result but this does not guarantee that firms will have any incentive to avoid side effects that harm society.
(3) Positive Externalities – a company seeking to motivate employees pays an architect to design a beautiful business park, passers by benefit w/o having invested; ex. – tax credits for R&D, public funding for education/training

(4) Regulatory and Legal Responses
· Ignore and let costs fall where they may.
· Prohibition – Regulate by prohibiting certain activities (net fishing w/o turtle excluders, trucking over 55mph).
· Performance Standard – Use permits or subsidies to allow a certain volume of external effects.
· Internalize – Taxes. Firm will produce what it needs and pay taxes = Caldor Hicks efficiency
· Damages – Require firms to pay damages to victims for the cost of externalities. This is another way of forcing firms to internalize the costs.
(5) Accidents, Law, and Economic Theory*
· Economic goal is to administer the deterrent effect of a damage remedy in the appropriate circumstances and at roughly the proper level. This level is that at which the last dollar spent on reducing externalities through accident prevention equals the loss in manufacturing value that it causes, because at this level, greater expenditures will cost more than they are worth. [$100 on accident prevention = $100 loss in manufacturing value] 

· Learned Hand’s Formula – negligence begins at the point where B < P x L; [B = Burden, P = Probability, L = Injury]; Negligence appears whenever the societal savings from safety expenditures (PL – the probable loss) begins to exceed the cost of accident prevention (B – the burden) 

· Where B = PL is the optimal level of care (due care). At lesser degrees of care, the tort system threatens the producer w/ negligence liability thereby inducing greater social efficiency through negligence liability for damages. At greater degrees of care, the producer wastefully invests safety expenses that cost more than they are worth in accident reduction. Here, the market system should induce efficiency by forcing the producer to produce more inexpensively. 

· Actual and Punitive Damages
· Damage Liability – Desirable level of damage liability is reached when it precisely balanced the consumers’ desire for readily available products against desire to avoid the harmful consequences that result from cheap production.
- Damages have deterrent effect b/c firms have to add amount of potential damage verdicts to production costs. But at the same time there is a need to limit damages because then damages can be harmful rather than helpful. 

- Deviations from optimal level of damage liability undesirable. Too much liability results in an undesirable suppression of production of goods/services; too little results in undesirably high levels of external effects.

· Punitive Damages The economic function of punitive damages is not to punish an individual based upon wrongful intent. Rather they serve as gap fillers and adjust the level of damage liability to take account of undervaluation of external costs (such as attorney’s or expert’s fees) by the tort system through compensatory damages alone.

(E) Equality as a Value (vs. Efficiency)
(1) One deficiency of the marketplace is that it does not tend to produce distributive equality. There is tolerable inequality and gross inequality. Because the market doesn’t produce equality, if we want it, we must intervene when there is gross inequality.

(2) Wealth and Property Redistribution Law & Inconsistency w/ Economic Efficiency 

· Given a sufficiently severe inequality, some citizens will vote for laws that will redistribute property or wealth, even if there is some loss in efficiency. Where wealth disparity becomes so great that it justifies statutes favoring redistribution and resulting interference w/efficiency; a political judgment to be made by each individual and ultimately by the society.

· Wealth redistribution can be seen as inefficient b/c it takes resource from those who are productive or efficient and gives to those who are unproductive or inefficient. 

· MLK – It’s dangerous to have society with people who don’t have a stake – i.e. nothing to lose. 

· Ex of wealth distribution in US is graduated income tax: people w/high incomes pay higher proportions of their earnings.  

(F) Incommensurability, Uncertainty, and Irrationality of Values
(1) When there is a lack of a common measure; damages are uncertain in the real world

(2) Shadow Markets/Effort to Value the Unmeasurable – Shadow markets are hypothetical markets that attempt to place a value on certain things. Comparing accident losses and safety expenses is like comparing apples to oranges. Economist tries to solve by turning everything into $ amount so it can be compared. But values such as love, achievement, pleasure are difficult to quantify. 

(3) Irrationality of Enforcement – We also don’t know that everyone is going to be caught. Even if we could derive clear and accurate curves by perfectly translating into dollars, we face the problem of having to educate every judge and juror in economic theory.

(4) Uncertainty – Firms cannot be certain that one more dollar would be efficient to spend to avoid loss.

(5) Transaction Costs- costs associated w/ the transaction
· Consumer pays more costs than for direct good or service desired b/c there are costs involved in making of transaction itself.  

· Ex: inspections costs, title assurance, brokerage fees, litigation, document preparation/loan origination costs, and other closing costs.

(G) Informational Asymmetries occur when the seller can evaluate the transactional risks but the buyer cannot (or vice versa).

(H) Not Bargaining Power! – Be more specific!

(I) Public Goods
(1) Public Goods – goods w/benefits that so diffuse that no particular individual has sufficient incentive to invest adequately in them 

· ex. national defense – everyone benefits from expenditures for the armed services but few individuals would be motivated to buy an aircraft carrier so as to reap the protections of its patrolling the Mediterranean; 

· Tragedy of the Commons – public goods are sometimes not maintained because incentives are too diffuse; ex. individuals may litter parks or pollute air b/c they derive less utility from the increment of cleanliness that they could contribute than the cost of modifying their behavior.

(2) Hybrid Goods – goods that benefit some people more than others or that provide private and public benefits; ex: education 
(3) Free Riders – persons who benefit from costs incurred by others w/o paying an amount corresponding to their marginal utility 
III. Philosophies: Teleology and Deontology

(A) Teleology 
(1) Teleology is a purposive philosophy (depends on nature and purpose) that emphasizes behavior consistent with appropriate purposes or results as opposed to focusing on justice. Something is good or bad not because of morality, but because of the effects that it causes in the aggregate. It treats the universe and all its processes as possessing ultimate causes, purposes, or ends.
(2) Criticism – It disadvantages already disadvantaged minorities. Utilitarianism/teleological philosophy in its most absolute form can produce tremendously draconian results because under this theory for example, slavery was probably “right” because the disadvantage of slaves was outweighed by the advantages that the institution produced for society as a whole.
(B) Deontology 
(1) Deontology is a morally based philosophy, emphasizing right, duty, and justice rather than purposive, result oriented concepts as in utilitarianism. Here, real estate fraud is illegal because it’s wrong and unjust.  Kant is the major figure here:
· Every individual had a duty to act in ways that could acceptably be imitated generally as “universal law”
· Categorical Imperative says a rule should be rigorously adhered to w/o variation and regardless of consequences.  
· Anti-Objectification Principle says every rule must treat each person as individually valuable and not as an object to be used only as a means to ends preferred by others. – says you always keep promises, pay debts, etc. 
· However there can be conflicting categorical imperatives. Categorical imperatives are inflexible and you can’t balance the imperatives with any other value, even when losses exceed gains.
(C) Philosophies Compared
· There is a difference in how these schools attack a particular policy:
· Deontologist ( does the policy comply with a particular moral duty/categorical imperative etc. 

· Teleological/Consequentialist ( does the policy produce more advantages than disadvantages to society as a whole
· Identifying Philosophies in Policy/Law/Argument
· If the policy/ law /argument focuses on what is just or moral (like providing food stamps because we believe that providing free food to poor people is the moral thing to do) then the policy/ argument is deontological in nature.
· If the policy/ law / argument focuses on whether or not something is efficient in that the costs to society are outweighed by the benefits to society then it is a utilitarian/teleological argument.
· Economics is a consequentialist/utilitarian philosophy.
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I. Theoretical Justifications for Modern Lease Regulations
(A) Information Deficiencies and Transaction Costs – Landlord, rather than tenant, is best party to know about physical defects. Would be impractical for parties to bargain specifically about every aspect of premises; makes sense for a court to imply a minimum standard.
(B) Societal Customs and Disadvantaged Classes – Regulations justifiable to prevent racial discrimination/protect the disadvantaged.
(C) Abuse of Property Rights: Coercion, Retention, or Injury – The landlord possesses the tenant’s security deposit and may improperly withhold it. The tenant possesses the premises and may commit waste to it.
(D) Monopoly or Scarcity – Rent control and related regulations sometimes are justified on grounds having to do with monopoly, standardization or shortage. Monopoly is unusual in housing markets and these arguments are controversial.
(E) Wealth Transfer – Lawmakers rarely explicitly rely on policy of wealth transfer from rich to poor, but it may be an implicit justification for lease regulations, but it may furnish a covert justification.
II. Implied Covenants of Quiet Enjoyment and Habitability
Landlord has a duty not to interfere with the tenant’s quiet enjoyment and to provide habitable premises.

(A) Implied Covenant of Quiet Enjoyment – Applies to residential and commercial leases [dental office].
(1) The implied covenant of quiet enjoyment exists with every lease. 

· It protects only against wrongful conduct by or attributable to the landlord. It only applies if the wrongful conduct is so egregious that it fundamentally interferes with the tenant’s uses of the premises.

· Does not provide any rights to tenant if a stranger to the lease interferes with tenant. Disturbance or entry by a mere intruder is not sufficient to constitute a breach of covenant of quiet enjoyment. Any relationship b/t landlord and acts of interference is too minimal to hold landlord responsible. Very limited covenant b/c only applies to conduct by landlord.

· Ex: There was a nightclub near an apartment, although the landlord did not personally act to interfere with the tenant’s quiet enjoyment, the court held that the implied covenant of quiet enjoyment was violated because the premises owner had it within their control to correct the condition caused by the nightclub, which was a tenant of the same landlord.

(2) Landlord Omissions – Strict cases say that an omission by a landlord cannot constitute a breach of the covenant, but more liberal courts will view the omission as wrongful conduct and thus find a breach.

· Majority of courts hold that covenant of quiet enjoyment does not guarantee the physical condition of the premises or ensure their suitability. It’s aimed at serious wrongful conduct by landlord. Landlord’s failure to promptly fix a leaky faucet or supply water and heat if those necessities are not provided for by lease may not breach the implied covenant. 

· However, if the landlord breaches a duty provided by lease or by law, specifically to provide heat or water, some courts will find a breach of implied covenant of quiet enjoyment on grounds that the landlord’s omission was wrongful conduct. 

(3) Constructive Eviction – If the implied covenant is breached the court may find a constructive eviction and allow the tenant to terminate. A tenant claiming a breach of the covenant and claiming that the breach constituted constructive eviction must:
1. Demonstrate wrongful conduct by or attributable to the landlord
2. Demonstrate a substantial deprivation of the enjoyment of the premises

3. Give notice to the landlord of the alleged breach. Allow the landlord a reasonable time to cure the violation

· Notice and cure provisions are inconsistent with the requirement of prompt surrender because you have to give notice and allow reasonable time to cure, but you also have to surrender the property promptly. 
4. Abandon/Surrender the premises within a reasonable time after the landlord’s wrongful conduct.
· Some courts hold that surrender of possession proves the interference w/tenant’s enjoyment was substantial.

· Some courts hold remaining in possession constitutes acceptance of benefits of lease or waiver of violation.

(4) Tenant’s Remedies – Some courts also enable a tenant to sue for damages caused by the constructive eviction. Furthermore some courts allow the tenant to remain in possession and sue for damages caused by the landlord’s interferences.  
(5) Justification – Regulation is justified b/c relying on private bargaining in the market would not produce a more efficient result. 
(B) Implied Covenant of Habitability
(1) All leases contain an implied covenant of habitability saying that premises will be habitable – fit for human habitation. The implied covenant of habitability focuses upon the condition of the premises rather than conduct of the landlord. The covenant places an affirmative duty on the landlord to provide a habitable structure (rather than depending on wrongful acts). 
· Habitability is very vague and what is considered habitable varies by jurisdiction. Sometimes it’s the building code [Javins], other times it’s a minimal standard of habitability [Dicks].
· Housing Code Appropriate Test? – Too vague, extensive; highly complicated and comprehensive; most provisions don’t deal w/habitability. No one can meet 100%; unattainable. Codes are regulatory, only enforcement should be by the city.
· This covenant is broader than the covenant for quiet enjoyment. Landlord may have a duty to provide heat and water as well as a wide variety of health, safety, and other factors, whether they are in the lease or not. 
· The tenant cannot agree with the landlord to give up aspects of habitability, even if the tenant wishes to.
(2) Is Habitability a good idea?
· Residential: If you think so then probably you are driven by egalitarian concerns and not market concerns. Remember that enforcing the warranty will create shortages because the cost will become so high that builders won’t want to build and landlords won’t be able to set their prices low enough to rent to low income tenants. Covenant raises rent and destroys the market for affordable housing.
· Negative Side: Use of pretextual habitability claims in opposition to legitimate eviction actions for nonpayment of rent. Pretext may succeed and enable a tenant to continue residing in a habitable residence for months/years w/o paying rent. If the tenant withholds rent under pretext of implied covenant then landlord may have to wait a long time for the court proceedings. 
(3) Habitability and Commercial Property
There is a lot of debate among the jurisdictions regarding whether a covenant of habitability should apply to commercial leases.   
· Argument against the covenant – On the one hand there is an efficiency argument that people should be able to bargain for whatever level of habitability they desire and that the market will effectuate an efficient price. 
· In the long run the market will produce a sufficient supply of buildings because they will use the most efficient mix of the factors of production including the quality of the work. Therefore, creating the implied warranty will create and aggravate shortages.
· There is too great a variation in the commercial market to impose a general covenant of habitability. Commercial buildings need to be suitable for business purposes just like a residence needs to be suitable for living purposes. But remember how hard it would be to set a unitary standard.
· Argument for the covenant – On the other hand, there are the same sort of egalitarian arguments that exist for habitability in residential settings.
· Covenant would address the market deficiency of information asymmetry. Landlord knows the information and is in a better place to guard against bad building situations. [Crump disagrees]
· Might be also useful in addressing the externalities (accidents/injuries/illness) created by low standard buildings. Reducing externalities reduces other costs to the landlord – this is more efficient.
Dicks v. Pacific – Habitability = Minimal Standard 
Broken pipe and mold affects habitability only if it threatens tenant’s health. But other than that, habitability is a minimum standard – bare living requirements. Different standard than Javins where housing code was standard of habitability. Court says that standard is low, you cannot waive it.

Pinzon v. A&G Properties
· What should be done to protect landlord’s right to recover rent, in event that habitability argument is unmeritorious/pretextual?

· Court suggests use of protective order. Tenant has to pay some/all of rent to court registry until the suit is resolved. Court acts as a sort of escrow agent.
· What about being compensated for his inability to possess the property during the litigation?
· Should the implied covenant of habitability apply to commercial leases? No it does not apply to commercial leases, court cites efficiency reasons. 
III. Landlords’ Remedies for Tenants’ Breaches*
Tenant’s duties may be independent of duties of LL. Tenant may have duty to pay rent even though LL has breached one of his duties.

(A) General Damages
(1) Landlord may recover for unpaid rent. – Tenant may recover for a loss of the benefit of his bargain.
(2) Damages for injury to the property.
(3) Consequential Damages: moving costs for the tenant or re-letting costs for the landlord.
(4) Mental Anguish: Courts are reluctant to award mental anguish damages against the landlord unless they are authorized by statute.
(B) Security Deposits and Similar Payments: Notes and Questions
(1) Security deposit:
· If LL is going to retain deposit he must: Give tenant itemization of damages/losses within 30 days, otherwise forfeited.  
· Legal advice for destructive tenant: Give LL new address and don’t mention deposit. Wait 30 days and then you can recover the deposit and are not liable for damage.
· Back rent is different – Landlord can apply the security deposit to back rent without an itemized list.
(2) Uniform Residential Landlord and Tenant Act (URLTA) – generally regarded as favorable to residential tenants; contains a number of restrictions on landlord’s use of security deposit: 
· limits the amount that can be demanded as a deposit
· requires the landlord to separate the deposit in a trust account and apply interest
· imposes a penalty for violations
· §47-8-18: Wear/tear excluded. Itemization required. 30 day deadline and last address, forfeiture otherwise. 
(C) Duty to Mitigate Damages – Split on whether landlord has a duty to mitigate by seeking another tenant upon abandonment.
(1) Majority Rule – Landlord has a duty to mitigate damages when tenant breaches the lease and abandons the property, unless the landlord and tenant contract otherwise.  
· It’s more efficient if the landlord mitigates. 

· This reduces the externality of deterioration by having someone in the premises. 

· Economic Argument for Requiring Mitigation of Damages – Firms should have an incentive to use factors of production in the most efficient manner possible. This principle is violated if the landlord has no incentive to re-let the premises. 
(2) Minority Rule – Landlord has no duty to mitigate damages. 
· Utilitarian Argument – More efficient for tenant to mitigate by subleasing or at least work w/LL to find a new tenant. 
· Moral/Deontological Argument – Breaching party should bear burden not innocent party. It’s fundamentally unfair to allow the breaching tenant to require the nonbreaching landlord to mitigate the damages caused by the tenant.  

· Economic Argument Against Requiring Mitigation of Damages – Uncertainty and litigation produced by a mitigation of damages rule – costs will exceed the benefits of a rule requiring mitigation. Furthermore, factors of production are efficiently used if contractual expectations are honored. Also, if it’s efficient to mitigate damages, the tenant will do so. Majority rule may be economically inefficient by encouraging breaches – tenant has nothing to lose if he breaches.
(D) Eviction: Self Help: Lockout, Retaking of Possession, and the Landlord’s Lien
(1) Common Law Authorization of Self-Help Eviction – If a tenant remains in possession w/o paying rent for 8 months and the landlord provides proper notice of termination but the tenant refuses to leave, at common law, landlord could evict the tenant by force, provided that the landlord used no more force than necessary (reasonable force). Ex. the landlord could enter while the tenant was absent, remove the tenant’s possessions, and change the locks.
· Some states still follow the common law approach. 
· Other states have modified the common law approach by allowing the landlord to use self-help provided the landlord uses only peaceable methods.
· Other states have prohibited all self-help evictions in residential tenancies and gave tenants a cause of action for actual damages for even peaceful self-help evictions. 
(2)  Case Against Self-Help
· Can escalate into violence, creates breaches of peace. 
· Also, landlord may use self-help when eviction is not lawful. LL could be mistaken about whether lease was breached. If mistaken/erroneous self-help eviction is possible, the law should err on the side of protecting the tenant in possession. 
· Summary proceedings available in every state allow the landlord to obtain an expedited remedy through the courts, resulting in a judgment for possession that can be carried out by a peace officer.
(3) Case For Self-Help
· Prospect of unlawful violence by tenant in response to landlord’s peaceable self-help is not a sound reason for denying the remedy to the landlord. 

· The summary proceedings impose significant legal costs on the landlord that will likely never be recovered from the tenant. Also, they may take too long, all with the tenant benefiting from the free rent, with the landlord paying the landlord’s usual expenses. 

(4) Modern Lock-Out Remedy – Where the landlord may change the locks, but must simultaneously provide notice of a place on the premises where the tenant can go to obtain a new key. Forces tenant to confront the landlord over the rent issues. Most individuals may feel motivation to pay rent promptly to reduce embarrassment and future confrontations. This is the Texas rule. 
(5) Landlord’s Lien – impose a lien upon tenant’s personal property, permitting seizure in some circumstances for payment of rent. Landlord has security interest in all of personalty to secure rent. Law is unclear on seizure.   
(E) None of the Above Really Works So We Have…Eviction Under Special Procedures/Proceedings
Most states have eliminated/restricted self-help. In that event, landlord’s remedy is to remove the tenant through legal procedures.
(1) Summary Proceedings, Unlawful Detainer, Forcible Entry and Detainer – different names for streamlined processes for eviction; statutes are characterized by shortened time periods and by trials limited to one issue: entitlement to possession
(2) Three Day Notice to Cure – Process begins when landlord gives the tenant a notice of breach in the statutory manner, together with the opportunity to cure. Time is short, typically three days, although the cure allowance may extend as long as ten days. The tenant has the option of surrendering possession or cure the violation (pay rent). If tenant does neither, he is characterized as holding the premises in “unlawful detainer” and landlord can invoke the expedited remedy.
(3) Suit and Service of Process – Landlord may file suit for possession. Special rules govern the service of papers on the tenant (allowing service by placing documents in the premises or affixing them to the door). Some states authorize the landlord to file a “possession bond” authorizing immediate eviction unless the tenant files a “counter bond”.
(4) Expedited Answer and Trial – Some states require tenant to respond w/in a few days (2-5). Others allow tenant to merely enter an appearance or to request a trial by jury w/in a fixed number of days. Pretrial discovery usually not provided for or is restricted. Usually, service of papers sets a trial date, which the statute may require to be held w/in a specified time period (usually 1 week).
(5) Trial – Theoretically only one issue: Who is entitled to possession? Following trial, or upon other resolution of litigation (such as by default), court may enter a “writ of possession” in favor of landlord, authorizing a peace officer to restore premises to landlord.

(6) Justification for Common Law Rule Making Rent Independent of Other Contractual Promises – Common law does not allow the rent obligation to be affected by the landlord’s failure to perform other covenants. If the tenant had not paid rent, it was not a defense that the tenant suffered violations of the landlord’s duties to provide adequate premises. 
Arguable justifications for the common law rule making rent independent of other K promises:

· Habitation claims are raised pretextually; especially in eviction proceedings for failure to pay rent.
· Even if they are pretextual they take a long time to develop and the tenant gets to stay in the house while this is occurring. If a tenant contests eviction, the process can take months or years. In many jurisdictions, the tenant has a right to demand a trial by jury, which delays the proceedings.
· The better solution is to evict tenant and then let him sue for damages for breaches of other contractual promises.

(7) Retaliatory Eviction
· Can be based on anything such as race, gender etc. Shady tenants will bring this as defense to an eviction proceeding.

· Most courts don’t allow tenant to bring this claim as a counterclaim/defense in eviction proceedings and make them bring it as a separate suit because it may be used pretextually. 
(8) Constitutionality of Summary Proceedings – Denial of due process and equal protection by limiting issues? Court has said no, tenant’s rights to present their claims are not limited but merely prohibited during summary eviction proceedings. Tenants are free to file a separate action for damages. Court also said that statute was not a denial of equal protection b/c it was reasonably related to the legitimate governmental purpose of quickly resolving landlord-tenant disputes.
IV. Antidiscrimination Legislation

(A) Fair Housing Act
(1) Act makes it unlawful to refuse to sell or rent a dwelling to any person because of race, color, religion, national origin, sex, handicap, or familial status.
· Enacted through the power under §5 of 14th amendment.
· Problem with these statutes is that handicap/familial status are hard to define.
(2) The discrimination must occur in connection with the sale or lease of housing.
· Sale/Rental
· Terms/Conditions
· Publicity/Advertising – Can’t publish in a way as to make any preference, limitation, or discrimination; Ex. can’t target ads just to Hispanics in Spanish.
· Handicap – Landlord must allow for modification of the tenancy for handicapped people.  He doesn’t have to pay, but his property is affected.
· Induce or Attempt to Induce by making representations regarding any of the characteristics above or represent to any person because of the characteristics that any dwelling is not available when it actually is.
(B) Burden of Proof under Civil Rights Legislation
3-Part Mandatory, Rebuttable Presumption for Proof of a Civil Rights Violation – If П carried her burden and the ∆ does not, judgment for the П is required, but rebuttable b/c a jury question is presented if the ∆ offers contrary evidence.
· Burden is initially upon П to come forward w/prima facie proof of discrimination; usually established by inference (П applied for and was qualified to rent; П was told erroneously that there were no apartments to rent but ∆ promptly rented to another person). If proof is credible and ∆ is unable to offer neutral explanation, П wins as a matter of law.  
· If П carriers her burden, the burden then shifts to ∆ to produce evidence that the denial was based on race-neutral and legitimate factors (П did not meet required income level for apartment complex). 
· If both П and ∆ carry their basic burdens, the П retains the ultimate burden of proof of persuading the jury. (i.e., the burden of proving that the ∆’s “neutral” reasons are pretextual)
· Court invented this mechanism because discrimination is always inferential. Discrimination is hard to prove.
(C) Notes and Questions
(1) Breadth of Discrimination Legislation – Anti-discrimination provisions in leasing should be thought of as part of a broad range of civil rights legislation. Although much of the early litigation under the fair housing provisions had to do with the sales of residences, today it is more concerned with leases.   
(2) Conduct Covered – Consider how the following conduct if engaged in by a landlord, seller, or real estate broker.
· Affirmative Action – Apartment landlord whose tenants are almost all white adopts affirmative action policy that results in leasing of approximately 1/2 apartments to blacks. Unless it’s very carefully tailored, policy will violate the statute.  
· Targeted Advertising – Landlord in a predominately white part of the city but near an area heavily populated by Latinos, posts a sign in to obtain more tenants saying, “Se habla espanol. Hispanos bienvenidos.” Arguably a violation.
· Age Discrimination – An apartment that caters to college students refuses to rent to an elderly couple. Although age discrimination may be prohibited by other laws, this statute does not cover it and therefore this is not a violation.
· Steering – Broker suggests “They probably won’t rent to you in that complex. Wouldn’t you be more satisfied in this alternative location, where there are plenty of people similar to you?” Arguably a violation.   
V. Rent Control – Occurs Mainly in NY, CA, and MA
(A) Note on the Meaning, Results, and Administration of Rent Control
(1) Rent Control Reduces Quantity and Quality of Housing Available – If price is artificially depressed…supply falls and creates shortages in availability and quality housing. Many tenants, usually poorer and newer tenants, are hurt. 
(2) Rent control requires a significant administrative apparatus and pervasive ancillary regulation. If a tenant in a rent stabilized apartment obtains a roommate, so that wear on the apartment increases, may the landlord increase the rent? What kinds of improvements qualify for increased rent? If tenant subleases, can rent paid by the subtenant be greater than the regulated ceiling?
(3) Rent stabilization ordinances prohibit the tenant from agreeing to pay more rent even if the tenant wishes to, in order to obtain improvements from the landlord. The landlord may be able to apply for an increase, but the landlord cannot be sure of obtaining it. In some jurisdictions, this means that a landlord will not repair a substandard apartment, even if a tenant wishes to rent it, because the rent ceiling does not permit the landlord to recover the landlord’s costs. 
(4) Vacancy DeControl/Recontrol – Rent is stabilized during the tenant’s occupancy but when the tenant no longer wishes to reside in the unit, the rent is decontrolled. The landlord is able to charge the market price. 
(5) Rent Control Bad – Landlord has less desire to maintain premises. Also, knowing that rent cannot be increased later, the landlord will presumably charge higher rents than otherwise at the beginning of the tenant’s occupancy. The consumer has no incentive to move and may stay in a rent stabilized unit longer than they would otherwise desire.
–                                                                Landlord & Tenant: Lease as Conveyance & Contract*
                           
              
            –
I. Different Types of Tenancies

(A) Five Tenancy Types: Fixed, Periodic, At Will, At Sufferance, or Statutory (Most leases are estates for years (fixed) or periodic.)
(1) Estate for Years (Fixed Term Tenancy) – most common type; tenancy w/a definite length; terminates w/o either party giving notice b/c date is specified; “a lease for five years beginning 1/1/06” or “6 months from date of execution”
(2) Periodic Tenancy (Renewable Estate) – A periodic tenancy is a tenancy for a fixed period that continues for succeeding periods until either the landlord or the tenant gives notice of termination.  
· Termination date is therefore indefinite and theoretically, the lease can extend forever; Ex. a “month to month” tenancy or a tenancy that provides “this one year lease will extend repeatedly for periods of one year each unless thirty days notice of termination is given”; may be created by express agreement or may arise form implication, such as if the parties tacitly accept a situation in which the tenant occupies the property and pays rent on a monthly basis;
· Periodic tenancy is terminated by notice of tenant’s death. [Miller v. Bullock – Mom stays in dead daughter’s apt.]
(3) Tenancies At Will – Terminable at the will of either party; no fixed termination; can be created by express/implicit agreement
(4) Tenancies At Sufferance – A tenant who holds over when her term expires is a tenant at sufferance (at least until landlord treats tenant either as a trespasser or as periodic tenant). Ex. One who occupies a possessory tenancy such as life estate after it’s ended, or a mortgagor whose property has become the property of a mortgagee through foreclosure, may become a tenant at sufferance. 
(5) Statutory Tenancies – Most states have enacted statutes that create tenancies unknown to the common law; modifications.
(6) Trespasser – A landlord may treat a holdover after termination as a trespasser. Mom in dead daughter’s apartment.
(B) Characteristics of a Leasehold
A lease is a conveyance of a property interest and a contract. It has a dual characteristic. The outcome of a question depends on whether you look at the lease as a conveyance or a contract. 

(1) Lease as a Conveyance of a Non-Freehold Estate – Common law viewed lease as “conveyance” of an interest in land. As a conveyance, tenant has fewer rights b/c the tenant owned the relevant estate “as is.” Also, the tenant held a “non-freehold” estate.

(2) Lease as a “Chattel Real” – personal property interest; has consequences for transfer of a leasehold among living persons and its devolution at death of the tenant
(3) Lease as Both a Conveyance and a Contract – Today, both judicial and statutory developments tend to emphasize the contract aspect of the lease, providing the tenant with more protections. 
(4) Common Law and Modern Conception of Tenants – Landlord-tenant law developed out of the feudal relationship b/t a landlord and his tenant farmer, and thus imposed few duties on the landlord other than conveyance of land. The modern conception is to adapt the law to the needs of the urban tenant. Today, a lease is both a conveyance of land and a contract containing promises.
II. Transfer of Leasehold: Assignment, Sublease, Subordination, Attornment

(A) Types of Leasehold Transfer Arrangements:
(1) No Restriction – If the lease doesn’t say anything about transfer, then lease is freely assignable and transferred to anyone else. A landlord would not want this because then he has no control over the type of business and person that takes over the lease. 
(2) Minority Rule: Landlord Must Consent; If Withhold Consent, it Must Be Reasonable – Transfer of leasehold is dependent on the landlord’s consent. Landlord may withhold consent for transfer only if it’s reasonable. Lease is a contract. [Kendall v. Pestana]- - withholding for higher rent is NOT reasonable 
(3) Majority Rule: Consent Absolute – Transfer of the leasehold is dependent on the landlord’s absolute consent. Landlord is not required to act reasonably in withholding consent. This is the Texas rule. [Trinity v. Metrocrest] This is good because it allows for landlord to receive current market price with new tenant rather than limiting the price to what was stated under the assigned lease.
(4) But remember that the parties can bargain for a covenant of reasonableness if they so choose.
(B) Law and Economics
(1) Is the interest in the quality of the tenant or the economic relationship (amount of rent)?
(2) Arguments Against Minority Rule: Consent W/Held Must Be Reasonable
· By having a consent clause, the landlord has an interest not just in the quality of the tenant, but also in being able to realize the increased value of his property. The economic desirability of K prices that follow market prices.
· There is an economic interest in stable enforcement of K’s.
· Maybe a better solution would be to have a clause in the lease that allows the landlord to increase the rent to market rates upon sublease or assignment.   
(3) Arguments In Favor of Minority Rule: Consent W/Held Must Be Reasonable
· General policy of favoring tenants.
· Wealth transfer.
· Equality/deontological arguments. Equality, landlords are big and strong relative to tenants who are small and weak. But this depends on the circumstances. 
· Information asymmetries.
(C) Transfer: Assignments vs. Subleases
(1) Assignment – transfers the lessee’s entire interest in the property for the remainder of the lease.
(2) Sublease – transfers only a portion of the lessee’s interest in the property with the original lessee retaining a right of re-entry at some point during the unexpired term of the lease (transferor retains an interest in the leasehold)
(3) Most courts hold that the limited right to reenter, exercisable only upon default, is not the kind of “right of reentry” that makes the transaction into a sublease. Minority of courts hold that a limited right of reentry that the tenant retains upon default is enough to convert the transaction to a sublease rather than an assignment.
(4) Importance is the liability of the sublessee/assignee. Makes a difference who has what duty (like to re-store the premesis to original condition), which clauses are applicable, and consent laws for transfer. 
(D) Transfer: Subordination and Attornment: When the Landlord Transfers  
These issues typically appear in commercial leases rather than residential leases b/c residential leases are shorter.
(1) The landlord, as well as the tenant, can transfer lease interests. This kind of transfer can occur voluntarily, as when the landlord sells the underlying fee, or involuntarily, as when the landlord defaults on a mortgage on the property and the lender forecloses. 
(2) Lien and Interest Priority – A landowner obtains a loan secured by a two mortgages. If there is a default, the first lender is usually entitled to complete satisfaction before the second lender receives anything. The first mortgagee has priority over the second mortgagee who is junior to the first one. 
(3) Effects of a Lease After Mortgage – The tenant’s lease is “junior” to any mortgages that exist on the property. If the mortgage is foreclosed, the common law rule is that the tenant’s interest in the lease terminates. This is a consequence of the ranking of interests in the mortgages and in the lease. First in time, first in right rule because the mortgage was executed on the property before the lease. Therefore, the mortgagee’s interest in the property is superior to that of the tenant’s. Also vice versa, if mortgage is after the lease then the mortgage is junior to the lease.
(4) Subordination – Subordination agreement is an agreement by which the holder of a normally senior interest agrees to subordinate that interest to a later acquired interest that would otherwise be junior. 
· In this sense subordination clauses alter the first in time first in right principle. Subordination essentially lowers the rank of a claim or right.
· Applies to all kinds of interests: mortgages, leases, etc. Ex: Tenant may agree to subordinate to a later imposed mortgage so that he can make a deal with the landlord. 
(5) Attornment – An “attornment agreement” is a lease clause that requires the tenant to pay rent to a new landlord that has obtained the underlying interest from the former landlord either by purchase or foreclosure. (Accounting to a new person)
· Attornment agreement makes it easier for the landowner to obtain financing from a future lender. Landlord can point out to a future lender that default and foreclosure need not terminate the lease and Lender can continue the income stream.
· Even if a lease is subordinate to a mortgage that is foreclosed, the new owner is not required to treat the lease as terminated. The lender may desire to continue the lease and retain the income stream from the rent the tenant pays. 
(6) Subordination and Non-Disturbance (SDNA) Clause – Where landlord, upon collecting rent, must subordinate its interest to the lease and explicitly recognize the tenant’s right to remain in the leasehold undisturbed. A combination “subordination, non-disturbance, and attornment” clause or “SDNA” is part of virtually every modern commercial lease.
· Negotiation Strategies of Landlord and Tenant for an SNDA clause:

· Landlord’s interest is in being able to elect to either to extinguish the lease or accept the current tenant (and continue receiving rent).
· Tenant’s interest is in knowing unambiguously whether they must vacate premises or if lease remains valid. 
· Landlord usually wants the attornment clause b/c it makes it easier for him to obtain financing. See above.
· If Landlord insists on attornment clause then Tenant should insist on subordination and non disturbance clause.
(7) Tenant and New Landlord’s Strategies Upon Foreclosure:
· Landlord – New landlord must decide whether to extinguish any existing leases or to accept them. If it decides to accept them, the landlord should take immediate steps to comply unambiguously with the provisions of the SDNA clause. If it elects to extinguish the leases, it should act promptly to give notice and obtain possession.  
· Tenant – If tenant is directed by the new landlord to attorn, the tenant should be sure that any interest of the new landlord is subordinated to the lease and that it has the right to a non-disturbance. If the tenant wants to vacate however, the tenant will carefully read the SDNA clause for technical defects in the landlord’s performance.
III. The Premises: Possession, Use, Enjoyment, Physical Quality 

(A) Landlord Has Duty to Deliver Possession 
(1) English rule, where the lease is silent on the point, the landlord is required to deliver actual possession. This is now the majority American rule [Keydata v. US] and is better b/c it’s more efficient for landlord to be the one to deliver possession. 

(2) Previous American rule is that landlord only has duty to convey right to possession.   
(3) Disappointed Tenant Entitled to the Following Relief: any prepaid rent and lost profits if the profits were considered by the landlord and tenant in arriving at the rent to be paid and the lost profits can be determined w/ reasonable certainty.
(4) Landlord and Holdover Tenant: 
· A holdover tenant is ordinarily a tenant at sufferance and sometimes if the lease explicitly says so, provides that the tenant is a tenant at will. But these lease provision may cause problems for the landlord because providing for and collecting rent may impliedly grant the tenant new leasehold rights. Providing for a new tenancy at will or at sufferance may require new actions to terminate it. 
· Landlord may deal with a holdover tenant in the following methods: self-help, eviction, penalty clauses in the lease making holdover tenant responses for triple rent and damages. 
(B) Is Tenant Obligated to Take Possession?
(1) Going Dark
· Tenant may go dark because business is unprofitable or because he has found a better place to relocate.
· Landlord is interested in collecting rent, but the landlord also has multiple motivations beyond rent. A boarded up space may make the shopping area unattractive and create an image on instability. The loss of a potential anchor business may mean less business for other tenants and potentially less rent for the landlord. Unused premises may deteriorate and are prone to vandalism and depreciation.
(2) K Provisions Dealing w/ Going Dark Problem
· Silence ( preferred by the tenant because of flexibility – want’s the right to cease operation if it’s operating at a loss – it may lose less money by just paying rent and not operating.
· Continuous operation clause ( requires tenant to conduct its business as a retail store continuously throughout the lease term. Tenant doesn’t want this but landlord does.
· Desertion/abandonment clause ( requires occupation and that he will do something with it so to avoid deterioration, but does not require tenant to engage in continuous operation of the business – ex. can use it for storage or something
· Use clause ( limits uses the tenant can use property for (not what tenant must do or use it for); tenant doesn’t want this
· Occupation Clause ( just says that tenant must occupy the premises
(C) Premises Quality During a Commercial Tenancy
The lease typically covers premises quality and will say what has to be done with the quality of the premises. In the absence of a premises quality provision, there is no guarantee of premises quality under the common law. 
Elements for Premises Standards Inferred from Promises in the Lease: 
Tenant can vacate premises and terminate lease if he can show: (1) The landlord’s failure (2) after notice (3) to perform a promise that (4) was a significant inducement to the tenant’s entering the lease. [Wesson v. Leone – Promised Dry Area for Printing Biz]
· A promise, not a covenant implied in law is required.
· Common law independent covenants rule disallows offsets of rent for non maintenance of the premises.
· Modern rule of mutually dependant covenants is that rent and other covenants are mutually dependant and rent can be offset against damage’s from the landlord’s breaches. This is the law in most places now.
(D) Premises Restoration at the Conclusion of Tenancy: Waste
(1) Waste – tenant should abstain from conduct beyond ordinary use that is injurious to the landlord’s revisionary interests.

(2) Commercially reasonable conditions – don’t have to return it in the exact way you got it 

(3) Conditions prior to lease – return to how they got it 

(4) Common law distinguished between different kinds of waste:
· Permissive/involuntary waste is the failure to maintain the premises allowing eventual damage. Usually this is not a problem because in most leases the landlord has a duty to maintain the premises.
· Voluntary waste consists of affirmative acts damaging the premises.
· Minor alterations that do not damage the premises are not waste.
(5) Fixtures – Majority rule is that items which are permanently affixed to realty are considered fixtures and become the property of the landlord. Non-fixtures are those things that are movable and not attached. 
(E) Premises Liability
(1) Common Law – Generally landlord has no duty to protect against premise defects and is not liable for personal injury or death caused by premises defects.

(2) Modern Rule – Imposes liability on landlord for premise defects under a negligence (reasonable care) standard. 
(3) Exact duty depends on jurisdiction. 
IV. Rent Clauses
(A) Fixed or Gross Rent Provisions – Provides for a fixed type of rent, usually on a monthly basis. Disadvantage is that in a commercial situation, rent doesn’t grow with the time. Advantage is that it’s predictable and simple.
(B) Triple Net Lease – Leasing the Bare Walls [aka closed lease or net]
Landlord turns over the premises to the tenant and the tenant pays all ongoing expenses in addition to rent, typically includes taxes, insurance, and maintenance but precise terms depend on lease. Advantageous when tenant can control and pay for taxes, insurance, and maintenance more efficiently than the landlord (for ex, when landlord is distant and tenant occupies the entire property).
(C) Escalators and Fixed Variable – Begins with a fixed, gross rental but provides for the rent to increase or “escalate” in later years. Can be fixed (e.g., 5% per year) or based on an index/variable escalator (T-Bill rate or LIBOR rate usually).
· Escalators often reflect both parties’ expectations that the value of rent will be affected by inflation.  In addition escalators may reflect the tenant’s expectations about its ability to pay or the landlord’s expectations about its costs.

· Advantageous for start-up tenants who expect to be better able to pay rent in future. Starts w/low rent and go up the escalator. 
(D) Percentage Rentals
· Agreement that rent will depend upon tenant’s gross income. Usually set w/another clause: rent is $500 + 5% of your income.
· Landlord may not want it to be based on gross income b/c it’s too easy for tenant to fudge the gross income numbers. Or may not want it with a tenant who has a start up or risky business b/c then rent isn’t guaranteed if they don’t make a lot of income.
· Typical in shopping centers because it allows the tenant to pay less rent if it is less successful, more rent if it is highly successful and provides the landlord with an incentive to maintain the premises to benefit the tenant’s operations.

(E) Combinations – you also have leases based on a combination of the options above

(F) Fair Market Value – Price that would be paid between a willing seller and a willing buyer, w/neither under any unusual compulsion to buy or sell; may demonstrate no kickback if you pay fair market value – burden on ∆; fair market value determined by appraiser.
V. Termination and Renewal
(A) Exact Compliance – Some states require exact compliance for renewal while others only require substantial compliance for renewal.
· Valuable due to landlord’s need for precise knowledge. If lease is about to terminate, the landlord’s financial position may depend on prompt solicitation of potential new tenants. Vacillation by tenant and ambiguous communications should be discouraged. Furthermore, landlord and tenant can negotiate for form of notice that they each desire. 
(B) Substantial Compliance – However, there are arguments for substantial compliance as well. The lease may be long and executed years earlier. Many tenants may be unaware of the need for exacting compliance and may not read the language carefully. A notice may provide the landlord with the necessary certainty even if it is not in conformance with the lease. 
(C) Strict and substantial compliance arguments also apply to compliance with other terms in the lease. 
(D) Types of Tenancies and Required Notice – Whether notice is required for termination depends upon whether the tenancy is for a fixed term, periodic, or of another type. For a fixed term tenancy, no notice is required for termination and the parties must agree to extend it. A periodic tenancy requires notice of termination. Most states have enacted statutes that prescribe minimum notice. 
VI. The Lease Instrument
(A) Residential Lease
(1) Parties: Landlord wants every tenant to be identified and tenant wants proper landlord identified.
(2) Preconditions: Comply with statute of frauds. Relatively few other preconditions compared to a sale.
(3) Landlord’s Obligations – Tenant wants landlord to be explicitly required to maintain the premises and the landlord wants to be required to do as little as possible in this respect.

(4) Tenant’s Obligations – Landlord wants clear, unambiguous rent payment obligations and obligation to maintain the premises. Tenant wants to be required to do as little as possible.
(5) Breach and Remedies – Landlord wants it to be clear that failure to pay rent is a clear breach that triggers numerous remedies.
(6) Termination
(B) Commercial Leases
(1) Will be more complex: More extensive description of premises; Rent clause will usually be escalated. Use clause is more complex. Remedies and termination will be much more carefully addressed.
(2) Additional clauses: Subordination will be heavily negotiated. Landlord will want consent to assignment/sublease which tenant will oppose.
–                                                                                      Intellectual Property*                            
              
            


            –
Congress has the authority under the Constitution to promote science and the useful arts for a limited period of time to authors and inventors by giving them the exclusive rights to writings or discoveries.  
IP interests can arise in several ways: by creation (copyrights), by use (trademarks), by grant from the sovereign (patents), and by transfer. 
Patent and Copyright regulations/standards are set out in the Constitution 

I. Copyright
(A) Requirements – As created by the Copyright Statute, a copyright protects: an original work of authorship that is fixed in a tangible medium that is communicable, and is not an idea, process, procedure, method of operation, concept principle or discovery.  
(B) Copyright? – Copyright is right to use and authorize others to use. Owner of has the exclusive right to do and to authorize others to:
· Reproduce the work.
· Prepare derivative works based upon the work.
· Distribute copies of the work to the public. 
· Perform the work publicly.
· Display the work publicly.
(C) 8 Categories of Works of Authorship:
· literary works – computer program falls into this category 
· musical works
· dramatic works
· pantomimes and choreographic works 
· pictorial, graphic, and sculptural works
· motion pictures and other audiovisual works 



· sound recordings
· architectural works
(D) Originality – Work must be original for copyright protection. Requirement is arguably mandated by Constitution, which empowers Congress to enact laws only which “promote the progress…of Science.” W/o originality, “progress” is arguably not promoted. 
· The test is whether a work contains a “minimal level of creativity and originality.” However, copyright laws do not depend on the quality of the work. Bad poetry can be copyright. A copyrightable work needs only to be “original.” 
· Literal translation of Shakespeare by removing e’s from various words can’t obtain a copyright b/c he’s not an author, it’s not original and doesn’t promote progress of science.  Didn’t write anything, simply changed spelling of a document.
· Person who translates Shakespeare to Spanish may get a copyright b/c translation requires some creativity in selecting words.
· Functionality is not copyrightable. 
· You cannot copyright a familiar shape because such shapes and designs do not originate with the alleged author.  
· The Copyright register has broad discretion to deny copyrights (Koosh-ball case)
· Creating a directory is not copyrightable b/c there is no creativity (if you add commentary, it might be)
(E) Automatic Copyright Protection – Copyright protection arises automatically from creation. Registration is not required for creation of property interest or copyright protection. But registration is required for enforcement by a suit and provides additional security. Registration may be made at any time w/in life of the copyright.
(F) Enforcement of a Copyright – Infringement of a copyright can subject the infringer to both civil and criminal sanctions. There must be evidence that the infringer had access to the copyrighted work. Mere coincidental similarity is not a copyright infringement if the alleged infringer produced the second creation with no influence from the first.
Notes and Questions 
· Some of the advantages to using a copyright are that it is inexpensive and it gives the owner the exclusive right to use and authorize others to use.  The one main disadvantage of a copyright is that they are relatively hard to enforce because the holder has to prove that the alleged copyright infringer had access to the copyrighted materials.
II. Trademarks  
(A) Trademark? – Trademark is a name, symbol, or other distinctive device that is used (or intended to be used) in commerce to identify the source of the goods. (Service mark is the same as a trademark except associated w/a service rather than a tangible product.)
· Lanham Act created registration and claims and creates unfair competition claims, and defines trademarks
(B) Protecting Trademarks – A trademark provides protection against other terms that might create the likelihood of confusion and the standard is whether there is likelihood that a potential consumer of the goods would be confused by its source.  
· Trademarks arise automatically from use. Registration of a trademark is not required to establish rights to the mark, nor is it required to begin use of the mark. However, registration of a trademark is required for enforcement.
· Trademarks can be registered with both state and federal government. Trademarks may be registered on a federal level w/the USPTO if the mark is used in interstate commerce or in commerce b/t US and a foreign country. Many states also permit registration of a trademark that has been used in the state. There are common law trademark rights on a state level.
· Unlike copyrights or patents, trademark rights potentially can last indefinitely if the owner continues to use the mark to identify its goods or services. Federal and state trademark registrations are for specific terms, but may be renewed based on continuous use during the term of the registration. Trademarks are very inexpensive to obtain.
(C) Trademark Infringement
· Rather than focusing on the device itself or on imitation by the alleged infringer, trademark infringement occurs when there is likelihood that a potential consumer of the goods would be confused about their source (likelihood of confusion). 
· Not when the products are side-by-side, but when they are in the marketplace 
· Instances of actual confusion, similarity of sight and sound, and other similarities are all factors of confusion. Proof of actual confusion is always the best proof.  Trademarks can also protect against terms that will dilute your trademark.
(D) Functionality Doctrine – Functional aspects of a product are not registrable trademarks. Feature of a product is functional if it is essential to the use or purpose of the article or if it affects the cost or quality of the article so that exclusive use of the feature would put competitors at a significant non-reputation-related disadvantage. 
(E) Hierarchy of Mark Strength / Distinctiveness  
· Terms that are fanciful, arbitrary or suggestive are trademarkable even without secondary meaning.  Descriptive words can be trademarkable if secondary meaning is given to them and generic words are usually never copyrightable.
· Fanciful – one that is not otherwise a word (Exxon)
· Arbitrary – one that has no connection to the product (Apple Computers) 
· Suggestive – merely suggests the product’s identity (Coppertone tanning lotion)
· Descriptive – describes a good (Nice N’ Soft); can be copyrightable with secondary meaning
· Generic Identifications – cannot serve as trademarks (beer) and is never copyrightable
(F) Notes
(1) Color can sometimes be a trademark. Color is a device that can indicate a source so long as the color is associated with a secondary meaning and is not functional.  (Qualitex Case-  the Green-Gold color of the pads)
(2) Secondary meaning is acquired when in the minds of the public, the primary significance of a product feature is to identify the source of the product rather than the product itself. 
(3) Distinctiveness – An identifying mark is distinctive (in identifying the source of the goods) and capable of being protected if it either (1) is inherently distinctive or (2) has acquired distinctiveness through secondary meaning.
(4) Trademarkable?
· Your name on your law firm – Yes, used to distinguish your legal services.
· Green Handled Hammer – Yes, if green acquired a secondary meaning and indicates source/distinguishes manufacturer. 
· Fire Equipment Painted Red – No, it’s functional aspect, when you look for fire equipment you look for red; functionality also applies to making a product significantly less competitive – b/c basically all fire equipment is red, trademarking color would place others at a significant non-reputation based disadvantage b/c it may be seen as less quality; plus typical, it’s not distinguishable.  
III. Trade Dress
· Trade dress is overall appearance, feel, or whole image of a product (or business). Trade dress can support a claim under §43 of the Lanham Act. In some cases, overall appearance may not constitute a registrable trademark b/c it’s not a specific symbol or device that can be described or depicted.  
· Secondary meaning is not required if the trade dress is inherently distinctive (Two Pesos v Taco Cabana).
Notes and Questions
· A mark is inherently distinctive if it is unique and fits no other similar producer’s packaging – like Exxon. 
· A mark is not particularly distinctive if it partially describes the product like “Nice N’ Soft” bathroom tissue. In this case, the distinctiveness depends on proof that the mark has some degree of public association with the source – secondary meaning. So in addition to describing the goods as nice and soft, it has a secondary meaning – that the source of the goods is Nice N’ Soft.
· Descriptive marks require more in the way of secondary meaning than fanciful or arbitrary ones because the descriptive marks may apply to many goods (lots of goods are nice and soft) where as with fanciful or arbitrary marks, the meaning of the marks is unique in being associated with that particular good (Exxon previously had no association at all) (not all computers are Apples). 

IV. Patents
(A) Requirements (35 U.S.C. 101,103)
(1) Novelty – the invention must be new, different from prior art.
(2) Utility – must do something useful, it must have a function. An idea or concept is not useful in this sense and cannot be patented. 
(3) Non-Obviousness – 2 Tests:
· Obviousness Subjective Test – Would invention be obvious to a person of ordinary skill in the art before the invention was made – invites hindsight and is arbitrary and is hard for the judge to apply
· Obviousness Objective Factors Test – Unexpected result, commercial success, need in market place, expert doubt are important factors relating to non-obviousness.
(B) What is a patent? – A patent covers anyone who invents or discovers any new and useful process, machine, manufacture or composition of matter or any new and useful improvement thereof. A patent grants the right to exclude infringers. A patent on an invention does not necessarily grant the right to make, use, offer for sale, selling or importing the invention, but the right to exclude others from doing so.  
· Protects against reverse engineering. (Big difference from trade secrets).
· One seeking a patent wants to make multiple claims, make them as broadly as possible, but not too broad as to threaten novelty, utility, and non-obviousness
(C) Protecting Patents – A patent, unlike a copyright or trademark, does not arise from the act of creation or from mere use. Instead, a person who believes he has invented something must file an application for a patent with the USPTO. The application must describe how to make and use the invention. Although the application must be kept confidential by the Patent Office for up to 18 months after it is filed (and longer upon request), the grant of patent results in public disclosure of the invention. Process is expensive.
(D) Combination Patents- put known products together--- must create synergy to be patentable 

(1) Anderson’s Black Rock and Adams’ Battery Cases- each put together 3 known ingredients 
· Maybe Adams created more synergy and created a more unexpected result and therefore was patentable, where Anderson’s was not 
(E) Infringement – A person infringes another’s patent if he makes, uses, offers to sell, sells, or imports a patented product or uses a patented process without the authority or permission of the patent owner. 
· The infringer does not need to be aware of the patent to be liable for infringement, although a person that is a willful infringer may be liable for enhanced damages.   
· Typical defenses include:
· There is no infringement.
· The patent is invalid.
· The patent is unenforceable. 
· ∆ sued for infringing a patent can argue that the invention was not new, useful, or nonobvious. Though it must give deference to the USPTO’s decision, a jury will ultimately decide the facts. 
(F) Types of Infringement
· Literal Infringement: Where the invention is exactly copied. Literal infringement occurs when the accused infringer’s product or process has all elements described in a patent claim.
· Doctrine of Equivalents Infringement by equivalents occurs when the infringer makes an insubstantial change so that an element described in the patent claims is replaced by an “equivalent.”  
· Prosecution History Estoppel – Inventor who narrowed a patent claim in order to persuade Patent Office to issue a patent cannot later claim infringement when a competitor uses what the inventor has deliberately surrendered.  
(G) Copyright Infringement vs. Patent Infringement
· Patent infringement does not require copying or even knowledge of the patent whereas copyright infringement requires proof that the alleged copyright infringer had access to copyrighted work. 
· Owner of a patent can exclude even those who independently create same invention covered by a patent. Mere coincidental similarity is not a copyright infringement if alleged infringer produced second creation w/no influence from the first. 
(H) Remedies for Infringement – Includes not only damages, but also an injunction against further acts on infringement.  Damages may be increased up to 3x the actual damage when the infringement is willful and attorney’s fees may be assessed in exceptional cases. 
V. Trade Secrets
(A) What is a trade secret? – A trade secret is defined by the UTSA (Uniform Trade Secrets Act) as: information that is kept substantially secret (reasonable efforts to maintain its secrecy), has a business use, and has economic value:
(1) information, [including a formula, pattern, compilation, program, device, method, technique or process]
(2) which has a business use 
(3) which derives independent economic value, [actual or potential], 
(4) from not being generally known to and not being readily ascertainable [by proper means by other persons who can obtain economic value from its disclosure or use] 
(5) and which is the subject of efforts to maintain its secrecy that are reasonable under the circumstances. 
· Trade secret law prevents wrongful taking (misappropriation) of confidential or secret information. 
· Can misappropriate by use, disclosure to others, wrongful appropriation
· Some courts have held that “misappropriation” must involve an independent tort or breach of contract. Other courts find improper means even in the absence of an independent tort or breach of K.
· Can ensure protection by making everyone sign confidentiality agreement, you have to make an effort to maintain secrecy to get the protection.
· Does not cost anything. Does not need to be patentable or even novel (can be things like customer lists/prospects).
(B) Enforcement of Trade Secret Rights – Misappropriation of a trade secret can subject wrongdoer to an award of damages, attorney’s fees, exemplary damages, and injunctive relief. Statutory criminal penalties [state and federal], are also available in cases of theft of trade secret. 
(C) Defenses to Misappropriation of Trade Secret Claim:
· Independent development
· Reverse Engineering
· Disclosure w/o obligation of confidentiality by a person in lawful possession of the information 
· Wrongful taking of a trade secret is not excused by the fact that the information could have been developed or obtained lawfully if that was not, in fact, how it was obtained.
(D) Trade Secrets Compared to Patents
· Trade secrets don’t prevent another business from reverse engineering the secret item or from independently creating the method like patents do. Only prevents others from misappropriating it.  But if you have a product that is hard to reverse engineer you still might be better off using trade secrets b/c a patent would make it public, but with trade secrets you have to seek out infringers.
· Trade secrets last only as long as it is a secret – patents last for up to twenty years.
· Unlike patents, trade secrets do not need to be new or non-obvious to be protected. 
· Unlike patents, trade secrets do not need to be made public to be protected.
· Trade secrets are less expensive than patents.
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(1) The Parties: Their Identities, Ability to Perform, and Financial Responsibility 
· The agreement should contain all parties potentially necessary to performance and they should be able to perform and able to respond in damages if they breach. 
· Seller should try to assure that (1) all planned buyers are included and (2) that they can assemble funds to buy as well as pay damages. 
· Buyer should attempt to see (1) whether there are other interests owned by other persons who should be included, (2) whether broker or lenders are parties who should be included, (3) whether seller owns and is able to convey, and (4) whether seller is able to pay damages for breach of duty to convey or of warranties. 
(2) Preconditions to the Parties’ Obligations  
· Each party should ensure that (1) preconditions to opposing party’s obligations are sufficiently specific and can be met and (2) that the party’s own performance is conditioned upon preconditions so that performance can be avoided if it would be highly disadvantageous. 
1. First, the Statute of Frauds requires a relatively unambiguous written description of the land as a precondition for the agreement to be enforceable. It would be best to describe the property by a legally sufficient or surveyable description such as a metes and bounds or plat description.
2. Second, the financing provision should describe the loan to be obtained at least in terms of the rate, amount borrowed, and term. The financing contingency should require specific steps by the buyer, such as application within a fixed number of days with a substantial lender and diligent efforts to procure the loan. Otherwise, the seller is protected only by a loose good faith requirement in the buyer’s efforts. Should usually contain a clause that says contract is subject to buyer obtaining financing at a reasonable rate. For the buyer, this avoids the problem that he would be obligated to buy if he can obtain any financing at any rate and face the problem of accepting financing at a ridiculous rate or be in breach. For seller, this avoids allowing buyer to be able to hold out for any rate or a preset ridiculously low rate that the buyer could never obtain because this would result in a free look.
3. Third, the inspection clause, from the standpoint of the seller should be objective and clear. It is customary to provide the kinds of inspections that will be undertaken.
4. Fourth, the title condition usually should be relatively unambiguous. Excepting only usual or customary encumbrances can give rise to disputes about what is usual or customary. The seller should be concerned that the buyer may refuse to close because of an encumbrance that the seller thinks is customary. The buyer should be concerned that the seller may think the buyer is bound to close despite an encumbrance that the buyer thinks is unusual. 
5. Lastly, it’s always possible that the buyer or seller thinks that the sale is contingent upon some other transaction. The parties should determine whether this is the case and provide for it by a clearly written contingency. Or they should clearly exclude such a contingency. 
(3) Obligations of Seller – The buyer wants the seller’s duties to be clearly provided for in a way that conforms to the buyer’s expectations, and the seller wants to avoid unreasonable implied duties. The contract should provide for title obligations (to deliver good and indefeasible title, with only given encumbrances, to furnish a title commitment after a certain number of days, and to furnish title insurance). The contract should also provide for a survey and a general warranty deed. The contract should provide for a description of the physical property and for warranties by the seller of these conditions, together with a statement that the warranties survive the closing. The agreement should specifically describe what is being sold. Furthermore, the agreement should cover subjects such as personalty and fixtures that go with the land. The contract should contain an explicit duty upon and date for, the seller to deliver possession. The contract should allocate closing expenses. 
(4) Obligations of the Buyer – The seller wants a clear definition of the buyer’s duties that conforms to the buyer’s expectations while the buyer wants to avoid unreasonable implications of duties. Usually, there should be a statement of the form of payment (down payment or financing), time of closing, the time for title conditions, financing application, and inspection objections. 
(5) Breach and Remedies – Each party wants to be able to clearly prove breach if the other party does not perform as expected, to avoid being accused of breach when not really at fault, to have remedies that will make the party whole in the event of breach by the other, and to avoid crushing liability in the event of the party’s own unavoidable breach. In addition, the parties might want to specify certain identified events of breach. 
· Events of Breach

· For example, the seller might want to insert a provision that failure to deposit earnest money or to apply for financing within a fixed number of days and diligently pursue it, is a breach. The seller may also wish to provide that failure to object in writing to property condition or to title defects within a fixed number of days is a waiver. 
· The buyer may wish to provide that failure to provide insured or marketable title is a breach. 
· Remedies

· The seller may wish to limit the remedy to return of earnest money and specific performance to avoid liability if the seller is unable to deliver title. Buyer would likely oppose such a provision. The buyer would like to have the choice among specific performance, damages, and other remedies and would like to have the contract written so that it permits buyer to obtain specific performance or any and all other relief permitted by law. 
· The buyer would prefer to have liability for his breach limited to earnest money as liquidated damages, while the seller would prefer to be able to recover all damages allowed by law. 
· Summary of the questions to be asked under this section
· What can go wrong?
· Can my client show that the other party has violated the terms if they have?
· What can my client do about it if the other party has breached?
(6) Termination – The contract should provide clearly for termination of obligations and for what happens then. It should have a closing date and provide for termination of the seller’s right of possession or of the obligation to provide title and property condition. It should provide for warranties to survive closing, if there are any. It should provide for means of termination if the inspections, title, and financing are unsatisfactory. It should also provide for what happens (return of any deposits or earnest money, allocation of costs) upon termination for a reason permitted by the contract. 
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I. Creation of Property Interest

(A) Creation by Gift, Devise or Descent
(1) Gift – A gift is a non-contractual, gratuitous transfer of property that is made without consideration.
· Requirements for Gift
· Donative Intent – In most jurisdictions, a clear and convincing donative intent on the part of the donor to make a gift and transfer the property to the donee is required. 
· Delivery/Transfer – There must be a delivery or transfer of the subject matter of the gift. Donor must actually deliver the gift. Delivery of the deed will usually suffice for real property.
· Acceptance – Must be acceptance of gift by the donee. Usually inferred from the benefit incurred by the donee. 
· Burden of establishing elements rests on party claiming a gift. Depending on jurisdiction, some states may impose a “clear and convincing” evidence standard requiring greater proof than the usual preponderance of the evidence standard. 
· Presumptions – Sometimes we presume the elements have been satisfied. 
· Marital Presumption – There is a presumption of a gift in a transfer b/t spouses for example. [Brewer v. Brewer] 
· Recording of a deed in the public records in some states creates a presumption that the deed was delivered and some states presume acceptance. These presumptions reflect an effort by the courts to make reliance on deed records valid, and to avoid the difficulty of proving acceptance if the donor and donee are deceased. 
(2) Devise – Inheritance by Will
· Person who receives real property under a will is the devisee. Decedent has devised the property to the recipient. 
· A gift of personal property or money under a will is called a bequest. A gift of real property under a will is a devise.   
(3) Descent – Inheritance Without A Will – If a person dies without a will, the recipients take the property by descent under state inheritance statutes. . 
(B) By Purchase or Transfer (Contract) – In property transfer agreements, the equitable title passes to the purchaser for the remainder of the contracting period, but the actual title stays with owner/seller until the deed has been executed.
(C) Adverse Possession – Will likely have 1 short essay on this!!!
(1) Title by adverse possession arises if a claimant occupies the land and if certain formal requirements are met. 
(2) Elements
· Actual and Open – Possession is open, visible, and obvious so that the record owner can recognize the possibility of losing the land. Constructive notice is sufficient – owner doesn’t actually have to know.
· Hostile/Non-Permissive – An exclusive right to claim that is inconsistent with the property rights of the record owner. Use by permission is not adverse possession.
· Family Relationship Presumption – Some court holds that a close familial relationship between the party claiming adverse possession and the title holder is merely one fact to consider in determining whether use was permissive or hostile. Other courts have held that family relationships create a presumption of permissive use. [Totman v. Malloy]

· Continuous – Land should be occupied with hostility for amount of time required by statute.
· Limitation Title & Statute of Limitations – The adverse possession must last for the time required by the applicable state Statute of Limitations for suits to recover real property. For this reason, title by adverse possession is also called limitation title. 
· Tacking Successive Possessions to Meet Required Time Period (for Continuity) – Successive occupancies of different possessors – none of whom individually adversely possessed for the required period of time – can be tacked together. The current claimant adds the time of possession of a predecessor. The rule permitting tacking makes sense, provided that hostile and open occupancy by others is continuous since that is inconsistent with the record owner’s claim of title. Thus, if Crump adversely possesses for six years, and Mixon continues Crump’s possession for four more, the possessory time is ten years.
II. Decotis and Steele: The Skills of The Lawyering Process

Lawyers do very little expository writing, case research. Lawyers mainly do 7 things: Rapport Building, Advice and Consultation, Document Preparation, Negotiation, Courthouse Functions, CLE, and Practice Management.
III. Possessory and Future Interests
(A) Multiple Ownership of Real Property 

(1) Fee Simple Absolute (FSA) – A fee simple absolute is absolute ownership, it is the highest form of property ownership – can endure forever. You have clear and exclusive title to the property.
(2) Multiple Interests in the Same Property
· Division on a Time Plane – We can divide the ownership over time. For example, the current owner of the fee can grant it to “my daughter for her life and then upon her death to her daughter.”

· Partition or Partial Sale – Fee owner can convey east half to son and west half to daughter, splitting the fee into two equal fees. Or two concurrent owners can partition property that they both own into two separate parcels, each owned only by one in fee simple.
· Dividing the Different Strata or Features – Owner can also sell mineral estate (by executing a mineral deed or an oil and gas lease, for example). The owner thus has transferred this part of the bundle of rights or this “estate” in the land, to the mineral estate holder, while keeping the surface estate. 
(B) Possessory Estates and Remainders
(1) Creating A Fee Simple Absolute 
· Created by language “From Grantor to grantee and his/her/its heirs”    

· The language “and heirs” does not grant any present interest in the heirs. These are words of limitation from common law which describe the type of estate conveyed. They are not words of purchase. Term “of heirs” is merely a term of art and does not mean that title passes to heir upon grantee’s death.
(2) Creating A Life Estate – Another common possessory interest is the life estate. Estate will end at the death of a person. 
· Created by language “to Grantee for life.” 
· If it goes to grantee for life in FSA then: “from grantor to grantee and his heirs for life” Again, heirs are merely terms of art to signify FSA, and they do not get the property when grantee dies the remainderman does.

· The grantee receives the property until death. Thus kind of grantee is called a life tenant. When he dies, it reverts back to the grantor or to the specified remaindermen. Remaindermen is the specified party that gets the property in FSA when the grantee dies. If there is no specified remainderman then when grantee dies, title reverts back to grantor.
· Creating a Remainder: “To [life tenant] for life, and then to [remainderman] and his heirs; This language would create a remainder in fee simple absolute, meaning that the remainderman owns the property in fee simple absolute, but may only take possession upon the death of the life tenant. 

· Transferring Life Estates – If grantee sells the life estate to another person, recipient receives a life estate and possesses the property only until the original life tenant dies. The life tenant cannot transfer any more than the life tenant owns. 
(3) Problems about Possessory Estates and Remainders – Page 90 
IV. Undivided Concurrent Interests

(A) Tenancy in Common 
· The grantees have co-ownership in FSA [aka cotenancy]. Both tenants own undivided interest in the fee.
· Created by the language: “To A and B and their heirs” [with heirs again being merely a term of art]
· Rights Created by a Tenancy in Common
· Convey – Each tenant’s interests are conveyable. Each can only convey his co-tenancy (one cotenant cannot convey the entire property). So either can sell his interest, but the buyer receives only the interest that the grantor held.

· Use – Each tenant in common has the right to enter and to use the property; but none is permitted to commit waste.
· Not to be excluded – Each cotenant has the right to use the entire property so long as the use does not exclude the other co-tenants. In many States, a cotenant must account to fellow cotenants for economic benefits received if they have employed the property in good faith with a view to make profits. If money is made from the use of the property then each cotenant is entitled to his share.

· Partition by Suit: Division or Sale – If every cotenant agrees, property can be sold. But if there is no agreement, the only method is to file a suit to partition the property, which creates delay, expenses and turmoil of litigation. Suit may be complex b/c one of the issues will involve whether property should be partitioned by sale (sell the property and divide the proceeds) or in kind (by cutting it into pieces). Sale is preferred if property is not readily divisible in kind. 
· Useful if grantor wants to convey to two or more people w/o splitting property, property is hard to divide. Should be divided b/t people who can be expected to fully cooperate w/one another. 
· Generally a bad idea if any cotenant is less than fully cooperative. Can create problems, for example, if one cotenant wants to use the property to raise cattle and the other wants to grow corn. 
· If someone in a tenancy in common dies, he can will his interest to someone else.
· Presumption – If there is confusion about the nature of the property interests created then a tenancy in common is presumed.
(B) Joint Tenancy with Right of Survivorship
· Creating Language – “To X and Y as joint tenants with right of survivorship.” Or “As joint tenants with right of survivorship and not as tenants in common.”

· The two joint tenants own the fee in undivided interests during their lifetime. But upon the death of one, the survivor owns the entire fee. The interest of the decedent is distinguished and the entire interest goes to the survivors in fee simple. Title does not pass by will or inheritance, it only passes by survivorship.
· Superior to an inconsistent will. If deceased’s will transfer’s property to his heirs and there is a joint tenancy with right of survivorship agreement then the tenancy agreement trumps the will. 

· Poor person’s will because you don’t have to involve the probate court which is expensive. 
· Some states have a severance instrument that transforms the agreement into a tenancy in common upon divorce

· Usually can be severed into a tenancy in common (and transferred to another party) – either party can do it by making a declaration; but not if the couple has signed an agreement not to sever in some jurisdictions. A joint tenant’s absolute right to sever the joint tenancy indicates that the right of survivorship is at best, only an expectancy.

(C) Tenancy by the Entirety – Not Likely To Be On Test  

· This tenancy can be created only between husband and wife, holding as one person. It is similar to a joint tenancy w/right of survivorship except that severance by one tenant is impossible (except by divorce).  

· Tenancy in entirety has been abolished in many states, but still exists in others, such as NY.

· Transfer: After divorce, tenancy by entirety is converted to tenancy in common. Usually divorce is only means of severance.   It is possible for the spouse to sell an interest in a tenancy by the entirety, but all the buyer gets is the spouse’s interest in the tenancy in the entirety. Which means that if the seller spouse is the first one to die then the other spouse gets the entire property because of his right of survivorship and the buyer gets nothing theoretically.

V. Marital Property
(A) Two systems dealing with marital property
(1) Common Law – In common law states divorce courts usually use equitable distribution. Divorce court is empowered to divide marital property in an equitable manner. Some courts presume 50/50 is equitable unless there is evidence to the contrary, but others allow a variety of factors to play into the distribution. Marital property principles fall into three categories about which property is subject to equitable distribution:
· All property owned by either spouse no matter what or when acquired.
· Only property acquired during the marriage.
· Only property earned by income during the marriage (not by gift or inheritance).
(2) Community Property System – Property is generally divided into separate property and community property.
· Separate Property: Property only of one spouse and not the community.
· Examples of separate property include items obtained by gifts (your parents give something to you alone, and not to you and your spouse as a community), you get property through devise (will) or descent (inheritance), or sometimes property acquired before marriage is considered separate. 
· Inception of Title Doctrine: If the inception or beginning of ownership was before the marriage, the property is separate. This can be true even if later, community funds were used later to pay indebtedness on it.
· Community Property: The alternative to separate property. Community property consists of earnings and property acquired by either spouse during marriage.   
· Presumption of Community Property – In some states, there is a presumption of community property – any and all marital property is community – unless one spouse proves otherwise.  
· Commingled Property: If property is commingled so that separate property cannot be identified and segregated from community property, it is all community property.
· Tracing: Separate property that has been commingled can sometimes be traced. Show that it has retained its separate character by showing where it came from and showing that it has remained intact for it to be separate.
- Example: The commingled bank account: Wife puts funds from a pre-marriage checking account. Into an account where she deposits funds during the marriage.  She then takes out exactly the amount she put in from the pre-marriage account to purchase stock. Couple divorces and wife says that the stock is her separate property, but husband would claim that it’s community property.
- Presumption that property is community, but wife can try and trace funds back to her old account and then she might be able to claim it as separate under inception of title doctrine.  If she is successful, husband might still have a right to have community reimbursed if community paid any debt on stock.
· Reimbursement: If community property is used to enhance the value of the separate asset, the non owning spouse may have a right to have the community repay the funds, or compensated for the efforts. 
· Almost all States hold that earning capacity, like professional degree, is not marital property subject to division. Some states have adjusted this position by allowing reimbursement if one spouse worked to put the other through school. However, most states allow earning capacity to be taken into account in either division of community property or equitable distribution. 

· For example, if husband has a thriving architectural practice, the court can take his earning capacity into account by possibly awarding 40% of the community to the husband and 60% to the wife. But in most states, the husband’s architectural degree itself cannot be valued and divided. So if there are other community assets, the court can in effect, accomplish the same purpose as it would by dividing the earning capacity, but if there are no other community assets, the court cannot do so. 
VI. Valuation of Property

(A) Reasons for Valuing Property – We value property in many contexts, for taxes, for sales contracts, for determining damages upon breach of contract, for eminent domain, and for division upon divorce. 

(B) Valuation Methods and How To Apply Them
(1) Earnings Based Method of Valuation – Treat the thing being valued as a predictable source of future income.  
· Capitalization of Earnings: involves projecting a future income stream from the asset and adjusting it by discounting it to present value. Discounting for present value means taking into account the fact that the income stream will not be received today, but the valuation is of the worth today of that future income stream.
· Multiple of Earnings: resembles the capitalization approach, but uses a fixed multiple as a rough guide on the belief that projection of the future and discounting isn’t a very accurate way.
(2) Market Based Methods of Valuation – Market value of the asset as determined by comparison
(3) Cost Based Methods – Historical cost or book value (cost that went into its creation); Replacement costs (how much it would cost to acquire land and create a new thing).
Problem 3C
· $10 is nominal consideration. They put $10 rather than the price of the property because they don’t want people to know how much you bought the property for. If you sell it later, you don’t want buyer to know the price.
· You have to include all the encumbrances and copy it from the title report. You don’t want to edit/modify it because lender and title company want to see that it’s identical.
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I. General Roadmap:
(A) Stark Article: Looking at and forming an agreement is really about looking at risk. Agreement does not have to be zero sum game with one winner and one loser. Starks 5 Business Issues In Most Agreements:
· Money – Purchase price, interest rates, time value of money, etc.
· Risk – Representations and warranties, covenants, and conditions precedent; identify and limit
· Control 
· Standards

· End Game
(B) Brokerage
(1) Role of Brokers – Brokers act as an intermediary between prospective buyers and sellers of real property. Brokers advertise, search and network to find suitable sales and purchases for their clients. They also perform other services, which may range (depending on the transaction and the State) from completing fill in the blank contracts or arranging financing to mediating disputes at the closing.
(2) Brokerage Agreement – Usually written document prepared by broker (favors broker); usually gives broker exclusive agency.
· Exclusive Agency – Broker is the only agent with a right to act for the landowner, but the landowner may avoid paying the commission by procuring the sale himself. [check this]
· Non-Exclusive Agency – Where there are multiple brokers and the only one who gets the commission is the one who has procured the sale – this is less common. 
· Exclusive Right to Sell – Broker will be the only agent having a right to act for the landowner. But the landowner owes the commission even if he procures the sale himself.  Most common because it fully protects the broker. Also protects the landowner because the K provides that the broker must act diligently and use reasonable efforts to sell the property.
· Ready, Willing, and Able – Contract will also usually contain a clause providing that the broker is due the commission if he has presented a ready, willing and able buyer (so that the seller can’t renege). If the buyer breaches, the seller may still have to pay the broker and then go after the buyer. It depends on the terms of the contract. 
· Liability Concerns – Broker is in a vicarious position because he is advertising the property and showing the property and he doesn’t want to warrant anything, he wants to limit liability to what’s in the contract.  Best idea is to get a disclosure from the seller warranting everything and then showing that to the prospective buyers.

· Property Condition Addendum – Seller fills out form so that the broker can supply it directly to the prospective purchasers. This helps insulate brokers from liability for misrepresentation. 

· Three Theories of Broker Liability for Misrepresentations (Depends on the Court?):

- No liability for mistaken misrepresentation. 
- Only liable for negligent misrepresentation. Reasonable person should have known standard.  
- Strictly liable for all misrepresentations. This is the Texas approach based on the DTPA. 
· Statute of Frauds – Many states require brokerage agreements to be evidenced by a writing to deter fraudulent claims. The agreement may have to provide a legally sufficient description of the land. This is good because it prevents misunderstandings between parties. However it can be a nuisance if the arrangement changes repeatedly and may prevent contract formation. 
(3) Duration of Agreement – Usually the brokerage agreement has a fixed duration (six months or a year for example), but it may provide for an automatic extension. If there is a post-term sale, it will usually provide that the broker is still due the commission after the fixed term is terminated, if the broker is the procuring cause of the sale (to prevent cheat the broker type cases). Burden is on broker to prove he’s the cause. 
(4) Multiple Listing Service – Board of realtors provides a pooling arrangement to members by which the listings of any members are available to all, and a commission is divided between the seller’s broker and a “cooperating broker who represents the buyer
(5) What if Enforceable Contract is Executed but Buyer Defaults? Does the seller still owe commission? It could be argued that the seller should now proceed to enforce contract, and then seller would have funds to pay broker. A prudent seller can avoid this by having in the contract that commission is excused if “the closing is prevented by Buyer’s default.”
(C) Negotiations
(1) From the seller’s point of view he wants to list the house at a higher price than he is willing to sell, but he doesn’t want it to be too unrealistic as to scare off potential buyers. Also, a seller acceptance of buyer’s first counteroffer makes it seem like the counteroffer was too high.
(2) Agreements to Negotiate or Letters of Understanding or Letters of Intent
· Letters to negotiate may be a good idea because people still follow them as good business practice, but they are unenforceable because there is no way for the court to determine breach or damages.
· Status letter is a better technique. If you don’t want there to ambiguity that the letter is not a contract, then use a status letter. The status letter memorializes details that have been resolved so that they will not be forgotten. But to avoid creating a contract by status letter draft it with two parts:
· Part A: The status of our non-contractual negotiations thus far.
· Part B: A contract to agree that part A is not a contract. So if the other party claims that part A is a contract then they have breached a separate contract in part B and may be liable for damages.
· If you want a short, on the spot agreement, simply say that these terms we agree on are all the essential terms and any other terms will be decided by a reasonableness standard.
(3) Negotiating Techniques
· Really only two techniques:
· Refusal to Negotiate, The Firm Fair Offer: When making an offer, say I’m not going to make any other offers. Depends on whether other side believes you. Only effective if convincing enough that rational negotiators will give in. Can be considered unethical in some instances. 
· Posturing/Bluffing: You highball / lowball your first offer on the assumption that the other side will do the same and ultimately try and get to where you want to be. Allows you to conceal your settlement point.

- Works because opponent who does not know negotiator’s true settlement point may have undervalued his own position or overvalued the resistance of the negotiator, so that the opponent may make greater concessions than are really necessary to settle the dispute.  
- Self fulfilling prophecy. B/c both sides know what’s going on, both act same way w/regard to first offers.
· Other techniques used in conjunction with these two major ones:
· Induce the opponent to start bargaining – This way the negotiator not only can avoid giving away his own settlement point, but he can also begin to assemble data from which he can infer his opponent’s settlement point. 

· Appearance of Irrationality – A person negotiating with another perceived as crazy may understand that he will have to make greater concessions than he would against a rational opponent. 

· Blame the Client – State that result is to be determined by another person who negotiator has no control over.  
· Mediator – A mediator is a useful countervailing tool against most of the irrationality/blame the client techniques.
· Induce Opponent to Bargain Against Himself – “Your offer is not even in the ballpark, come up with something more realistic and then we’ll talk.” Induce an opponent who has made the first offer to make the first concession.
· Appeal to the Merits / Opponent’s Mercy / Reverse Psychology
· Clubbiness, Flattery, and Other Attitudes – Easier for person to make concessions in an atmosphere of dignity. 
(D) Agreement of Purchase/Sale or Earnest Money Contract – See 6 Elements 
(1) Function of earnest money: provide liquidated damages if breach occurs and shows earnest of buyer to complete sale.

(2) Statute of Frauds
· Almost all state statutes and common law require a contract for the sale/conveyance of real property to be in writing. Contracts are not enforceable unless they are in writing. Purpose is at the minimum level, prevent people from claiming that there is a deal when there was no deal – this is the evidentiary function. There is also a ceremonial function – we don’t want people to make a huge transaction on the basis of a conversation without having them thinking it through, this forces them to think it through. Also, the statute of frauds can prevent potential disputes over the sale of real property.
· Level of Detail – All essential terms must be stated w/degree of specificity but different states have different requirements.
· Essential terms usually involve the property and money issues.
· Problem is that courts statutes usually don’t tell us what degree of specificity is required.
· Two Ways for Court to Judge A Property Description for Statute of Frauds: 
· Strict interpretation requires that a description sufficiently specific so that the land can be determined from the contract itself, without other evidence. You can only look to extrinsic evidence if the contract allows for it.

· Loose/Soft interpretation suggests that only requirement is that of a memorandum to show that the parties have some kind of agreement, details of which can be shown by oral or other evidence. If we can look at objective extrinsic evidence and decide what the property is then that is sufficient for SOF purposes. Objective extrinsic evidence includes title reports, address, etc. – it’s something that is fixed not subject to reasonable dispute. 
(3) Preconditions
· Free Look – Arrangement ties up property so it can’t be sold to anyone else, but so it doesn’t bind buyer to buy. If buyer obtains title condition that allows termination if title is not satisfactory to buyer, buyer may have obtained a free look. 
· Conditions for inspection

· Usually real estate agreements are reached before all inspections are completed b/c inspections themselves cost lots of money and buyer does not want to expend the money if the parties are not going to reach an agreement.
· Inspections may include: structural/mechanical, electrical, termite, and environmental issues.
· Unless inspection provisions are clear and unambiguous and unless the parties follow them closely they can lead to a situation where the parties dispute the validity of the agreement (whether or not it has terminated).
· What to look for in inspection provisions

· Contract may specify a limited time period after which the condition is deemed fulfilled (or is waived) if the buyer does not object, in which event the buyer must act quickly.
· Contract may allow the buyer discretion to terminate or it may provide that the condition is fulfilled unless the repairs cost more than a certain dollar amount.
· Look for the amount of discretion allowed for buyer to be satisfied in terms of free look (where buyer gets to terminate the K for a certain period of time solely for the reason that he’s not satisfied)
· Financing – Look for specificity
· Usually the contract will be subject to a financing contingency which is dependent upon the buyer obtaining financing at the prevailing or current interest rate.
· How much effort does buyer have to make to get financing (a promise, or merely a promise to use reasonable effort to obtain financing)?
· Look for whether Buyer must accept any loan, or whether he has discretion or whether he must accept a reasonable rate.  Again look out for free look.
(4) Options  
· Option is an agreement that allows one party, usually buyer, to decide w/in a specified time period whether to complete transaction. Enables buyer to buy/walk away. Technically requires separate payment (supported by consideration).
· Option should be specific as to how option is to be exercised: term of option (time period), whether term is extendable, how option is to be exercised (put money on the table versus ready to pay). Option should include all contract terms for the agreement that will come into place if option is exercised. Should allow for K execution immediately upon exercising option.
(5) Escrow
· It’s a three way deal where money is deposited in an escrow and the escrowee has the responsibility to distribute the funds (deposit or earnest money) when the conditions have been met according to the purchase contract. 
· Most escrows in residential transactions are funded by purchasers who deposit earnest money. But the escrow arrangement is flexible and can be used to provide security for all sorts of loose ends at closing as well. If purchaser is concerned about some aspect of seller’s performance that is incomplete, the solution may be for seller to deposit funds with an escrowee sufficient to compensate for and payable to buyer upon nonperformance. This kind of agreement enables the parties involved to complete their transaction even if annoying physical or title problems remain unresolved. 
(E) Liability Outside the Contract
(1) Contract doesn’t always provide for remedies because of merger clauses and parole evidence rule which might disallow previous agreements, but the buyer is not left without any remedies.

(2) The Parol Evidence Rule – disallows use of communications preceding execution of a written document to contradict the written document. 
· Policy Basis for Parol Evidence Rule – The parties have agreed to the written document that they executed, but not to everything that was said during negotiations. The enforcement of contracts would be threatened if discarded oral negotiations could vary them. Also, the terms of written agreements usually can be reliably proved, but oral statements are subject to the memory and truthfulness of those who recall them.

· Parol Evidence Rule Does Not Exclude All Prior Discussions, Only Those Inconsistent W/Written Document – If the written document governs only some of the terms, and the parties made earlier oral agreements that supply other terms, the parol evidence rule does not apply. The oral terms are not inconsistent. 
(3) Merger Clauses – Provides that the written document sets out the entire agreement of the parties. By definition, then, the parol evidence rule prevents added provisions, because adding terms contradicts the merger clause. 

(4) Types of Extra-Contractual Liability: From Fraud or Negligent Misrepresentation to Warranty or Consumer Legislation
· Fraud – Common law fraud claim required proof not only of an affirmative misrepresentation, but also of actual awareness of the falsity, intent to deceive, and reliance by the damaged party, which must have caused the damage. 
· Fraud requires proof of subjective facts and as such is very hard to prove.
· Statutory or special real estate fraud statutes. Some states have a statute that allows for a more objective determination of fraud liability in some cases. Actual awareness is not required which makes this type of fraud much easier to prove because it is less subjective. 
· Innocent Misrepresentation – Similar to warranty claims except that they originate in tort rather than contract. A person who makes an innocent misrepresentation is liable merely because the information is false even if the person is innocently at fault.  Only applies in some jurisdictions in some cases. (Is like strict liability)
· Negligent Misrepresentation – Some states have a statute (including Texas) that says that even if you aren’t aware of something, if you should have been aware of it then you are still liable. 
· Nondisclosure or Silence – TX, if you know material fact and don’t disclose it then you are liable.  Not true in most states.
· Consumer Laws or Special States – Can create more stringent duties. All states have consumer legislation that might make it easier to sue for misrepresentations but the provisions vary from state to state. Some consumer protection laws make statements into the equivalent of enhanced contractual warranties. Texas has a very liberal consumer statute.
· Warranty Claims – Warranties are a particular kind of contract based claim. Warranties amount to a promise that a thing has certain qualities. Theory of warranty claim is that having made such a promise or contract, the seller is liable for its failure. Theory does not depend on fault of seller but is premised on contractual undertaking by seller. 
· Buyer wants a behind the walls warranty: unqualified promise that the structure is sound and of workmanlike quality. This warranty, literally taken, provides a remedy to the buyer for any defect whether known or unknown, including latent defects that could not reasonably have been discovered. 
· Seller will want only to warrant that the premises are of workmanlike quality to the best of his knowledge.
· Each of these claims can be affected by the parol evidence rule and by merger clauses, depending on the circumstances. 
(F) Binder – Document in which buyer and seller of real property declare their common intention to bring about a transfer of ownership, usually accompanied by buyer’s initial payment. Essentially is an agreement to agree. Used by the parties who make a deal but don’t want it to be binding until their respective attorneys review any proposed contract. This sets out all the material terms and is signed so one could argue that this is a contract and the final contract would be merely a memorialization of the deal.
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I. Real Estate Lenders and Loan Documentation

(A) Real Estate Lenders
(1) Two markets for lenders exist:
· Local market: retail mortgage companies/originators (ditech.com)
· Secondary market: market of investors to whom retail mortgage companies or originators sell their rights in loans
· The two markets allow for the local mortgage companies to specialize in dealing with customers at the retail level while better financed investors in secondary market purchase resulting loan packages with funds generated at the wholesale level.

(B) Loan Documentation: Big Picture
(1) Retail Mortgage Lenders/Originators – Advertise through media/word of mouth. Real estate brokers become knowledgeable about finding those w/best record of service and lowest rates. Prospective borrower fills out a loan application and submits it to the retail lender. Application varies from lender to lender but contains common core elements. It will usually be supported by backup documentation. The lender, through these, discovers the prospective borrower’s assets, liabilities, credit history, income… 
(2) Negotiation of Terms – B/c mortgage market is highly competitive, banks and mortgage companies usually do not vary widely in price, but they may charge slightly differing interest rates. The precise conditions of the loan may be negotiated. Policies about these negotiations are dictated by the requirements of ultimate investors, in the secondary market, to whom the loan will be sold. 
(3) Federally Required Disclosures – Federal law requires the lender to provide the residential borrower with a written good faith estimate of settlement costs. The document provides the buyer-borrower with an idea of what the costs of purchase, aside from the loan itself, will be. In addition, the forms tell the borrower in layperson’s language, what the term, interest rate, and other features of the loan will be. There are other disclosures used by lenders to avoid potential liability or proscribed by federal law. 
· Crump – Expensive to generate and absorb; when does mandating new disclosures work? When benefits o/w costs.
(4) Types of Loans
· Graduated Payment Mortgages – Provides for gradually increased payments to coincide w/borrower’s rise in income. Risk is that the borrower may see his income drop suddenly.  
· Rollover Mortgages – Loan that has a relatively short term but the payments are figured as though the loan was to be repaid over a longer period and there will be a balloon note which usually gets refinanced. Like a smart buy.
· Flat Rate: Fixed interest rate which remains the same throughout the mortgage. Usually results in a higher rate b/c it shifts risk to lender b/c he has to ensure that rate at which he has to borrow will not rise above the rate at which he is being repaid.
· Adjustable Rate: Rate adjusts periodically, usually yearly. Rate is usually tied to an index such as the T-bill; may be expressed as “two or more percentage points above this fluctuating rate.” Usually offers a lower rate at the outset because it shifts some of the risk for a rise in interest rates to the borrower. Caps are usually put into this type of loan:
· Total cap: where the interest rate will not exceed a certain number

· Annual cap: where the interest rate will not go up more than a certain number of percentage points (usually 2).
(5) The Credit Quartet –  4 Features of a Loan
· Interest rate – usually expressed as a percentage; can be fixed or variable; depending on economy may range from 4%-15%
· Term or duration of payments – may range from a few years to thirty years
· Amortization – 15 year loan amortized over 30 years specifies payments each month as though loan were for thirty years but provides only 15 years of payments. After 15 years, borrower owes a large payment of the entire balance then due, a balloon payment. Both borrower and lender assume that at that time, borrower will obtain a new loan for the balloon payment. 
· Amount of the purchase that is borrowed – amount financed is called the principal; 90% loan means that borrower paid a 10% down payment; higher the down payment usually lower the interest rate .
(6) Loan Commitment – contract to fund the loan under the conditions agreed upon in credit quartet; Requires lender to produce funds when required by the borrower, irrespective of the then market conditions. The commitment fee (consideration for the commitment) is analogous to a fee for an option. To be effective, make sure it is (a) negotiable and (b) for consideration.
(7) Usury Questions
· Lender has tendency to charge borrower for each discrete cost attributable to his borrowing rather than one lump sum. This may have originated in lender’s concern about usury laws (strictly defined max interest rates for various types of loans).
· True costs of processing loan may not be included in the interest, particularly when interest rate approaches maximum limits; then lender faces a tough question about whether they impose a given charge w/o causing rate to be usurious.
· In the residential field, federal usury laws preempt state laws.
II. Core Documents: Deed, Promissory Note and Mortgage/Deed or Trust
Three Players: Seller, Buyer-Borrower, and Lender
· The seller executes the deed which conveys the property (or more literally the title to the property).  

· The buyer executes the note which is payable to the lender in consideration for the loaned funds.  

· The buyer executes the mortgage/deed of trust (security instrument) to the lender in order to secure the loaned funds he received.

· The lender conveys the loaned funds to the seller.  
Acknowledgement v Jurat
· Acknowledgement – Acknowledgement is a statement that the execution of the instrument is done “for the purposes and consideration therein expressed.” – the document is what it says it is. Acknowledgement is a protection against fraud is usually required before you can record an instrument. 
· Jurat – The information contained in the document is true.
· Affidavit includes both acknowledgement and jurat. 
(A) Promissory Note – Buyer’s promise to pay the lender for the loan – pay certain amounts on certain date(s) 
· A promissory note must contain certain elements, including a promise to pay a specific sum at a specific time or on demand: “I promise to pay the bearer of this note $100 on 1/1/06.” It must be signed by the maker or drawer but does not need to confine payment to a specific payee. It can say that any holder or bearer of the note is entitled to collect. 
· Contains credit quartet, provisions if buyer does not pay on schedule (late payment, default, acceleration) and terms for early payment. May also include provisions for attorney’s fees and other items of recovery upon default. Secured by the mortgage.
· Prepayment Rights – Can be prepayment penalty note or pre-payable without penalty.
· Default/Waiver Provisions – Will usually include an anti-waiver provision where if lender allows you to be in default once and then gives you a certain period of time to pay, it doesn’t mean that he’s waived rights to hold you in default next time or to foreclose.
· Acceleration Clause: Upon default, lender usually will accelerate the indebtedness. Acceleration clause allows upon default for the entire note to become due so the lender can sue on the entire balance and not have to sue one late payment at a time.
· Note and Mortgage/Deed of Trust – Both documents provide independent means of recovering indebtedness and may allow recovery for different amounts. 
· Mortgage/Deed of Trust enables the lender to have the property sold to cover the indebtedness. This is one remedy that the creditor may have upon default. 
· Deficiency Judgment – Note may also provide an action for contract damages for deficiency. When the creditor cannot obtain the entire amount due by foreclosure, and it may then be able to obtain part or all of the rest through a suit on the note. The amount left unpaid after foreclosure is the deficiency. To limit the lender getting windfalls from deficiency judgments, states tie deficiencies to market value of the foreclosed property (instead of what it’s sold for) or do not allow them at all.
· Resale of the Property – Two Types of Sale of Property Still Owed On:
· Assumption [of Mortgage] Sale – This is usually is desired by the seller. Where the new buyer assumes the note and thus becomes liable on the note. New buyer takes the property with the mortgage still encumbering it and with an assumption of the promissory note. If the new buyer does not keep the note current, both old and new buyers are equally liable on the note. Old owner remains liable but can make the 2nd buyer liable to him in the event of default. 
· Sale Subject to Mortgage – Buyer sells the property simply subject to the mortgage. New buyer does not assume the note and is not personally liable.  He makes payments on the note but if he defaults all he loses is the property and the money he has already paid, but he isn’t responsible for the remaining balance on the note. Usually done in a distress situation or on a risky venture when you want to be able to walk away.
· Note As A Negotiable Instrument and Holder in Due Course
· Important for promissory note to be a negotiable instrument that can be transferred from one holder to next. Note will be sold in many transactions to investor on secondary market by retail mortgage company. 
· Value of Note/How To Establish Ownership? Value of a note exists only b/c owner is able to file suit, prove debt, and force payment. To recover in such a suit, the owner must prove ownership and entitlement. Possession of a negotiable instrument gives holder evidence of ownership. If you possess note that is prima facie evidence that you own the note. 
Cadle Co. v Errado: П claims he is the owner of note but only produces a copy of note into evidence. Court looks at other evidence (testimony), makes reasonable inferences from the evidence to determine that П does actually owns the note.
· Holder in Due Course
· HDC is protected from defenses that debtor might otherwise be entitled to raise against original creditor.    
· We do this to protect the efficiency of credit markets, confidence of people buying notes on the market and the reliability of the note. The need for a market as worth the risk of having borrowers be disadvantaged.   
· Requirements to be a Negotiable Instrument – (1) signed by the maker or drawer (2) contains an unconditional promise to pay (and no other promises except as permitted by UCC) (3) definite time for payment and (4) payable to order of a specific person or to bearer. (I promise to pay $100 not negotiable instrument b/c no definite time.) 
· Requirements to be a Holder in Due Course Status: A holder in due course is (1) a holder of a negotiable instrument (2) who took it for value (3) in good faith [actual knowledge] and (4) without notice [actual knowledge] of defects [overdue or has been dishonored, or any defense against or claim to it on the part of another] 
· The negotiable instrument must be simple and clear, unencumbered by complex or conditional provisions. Thus should have no other promises except as permitted by UCC. Note is usually a separate instrument from the mortgage because the mortgage has all sorts of conditions which notes can’t have in order to be negotiable.
(B) Deed – Actual Conveying of Property
(1) Deed is both a contract and a conveyance. It is the instrument by which title legally is transferred from seller to buyer. In most jurisdictions, a deed is more than a contract because it transfers the legal title from grantor to grantee. It describes the estate that is conveyed, way in which it is held, and the limitations upon that grant. It also has contractual aspects in the deed warranty clause.
(2) Components of A Deed:
· Granting Clause – conveys the property; identifies the grantor(s)

· Property Description – identifies the land conveyed by plat reference, metes and bounds, or other description; must be sufficient to satisfy the Statute of Frauds and be adequate enough for the surveyor to identify the land unambiguously so that a deed construction suit is not necessary

· Grantee Clause – identifies the recipients

· Habendeum – establishes what type of ownership is being conveyed (fee simple absolute, concurrent ownership)
· Deed Warranty Clauses – type of warranty granted:  
· General Warranty – Grantor warrants title against the whole world. (“against anyone”) Covenants implied by general warranty: 

- Covenant of Siesin (rightful ownership): You own the property rightfully. For statute of limitation purposes, this covenant, if breached, is breached when you deliver the deed – at time of conveyance.
- Covenant Against Encumbrances: There are no unexcluded pieces of the property missing (owned by someone else). Breached at time when you deliver the deed.
- Covenant of Quiet Enjoyment: Covenant against ouster by another claimant. For statute of limitation purposes, this covenant is breached when someone tries to kick you out (actual or constructive eviction of the covenantee by the paramount title holder).
- If there is an interest owned by a 3rd person, and the grantor gives a deed that does not except this interest, the grantor has conveyed more than the grantor owns and probably has breached warranties.

· Special/Limited Warranty – Is a narrower warranty than the general warranty deed. The grant warrants only against defects created by the grantor (“by, through, or under me, but not otherwise”).

- A grantor who conveys land by a limited or special warranty deed and who never had title, warranty is worth nothing. Ex. Grantor does not have title and never had title, because the chain of title, unknown to the grantor contained a forged deed. A limited or special warranty deed means that the grantee receives a warranty only for claims that were created by the grantor. In this case, the defective title already existed before the grantor owned the property and was not created by him.
- Use a limited or special warranty deed when both the buyer and the seller knows that the seller’s chain of title has a potential problem but the buyer wants to purchase the property. The buyer understands that seller can give only a limited warranty covering absence of any prior conveyances by this grantor. 
· Quitclaim – Contains no warranty at all, it conveys only the “right, title, and interest” of the grantor in the property. If the grantor owns no interest, the quitclaim conveys none. Grantee has no claim against the grantor for title deficiencies. 
- The principal use of quitclaims is in cleanup work: clearing title, completing transactions, etc. Say a transaction is threatened because of an unlikely possibility that a 3rd person owns an encumbrance on the title. The buyer is reluctant to purchase. The third person, however, freely admits that he doesn’t own that interest. The parties may ask the third person to execute a quitclaim deed.  
(3) Two Types of Deed Descriptions: 
· Platted: master plat map that is recorded in the document – ex: lot 6 block 14 street X in city of Y etc….
· Metes and Bounds: describes the property through directions similar to what a surveyor would follow. Problems is that everything leads to markers which are impermanent and many deeds are written with reference to other’s property lines.
· Ambiguities in Deed Descriptions
· Rules of Statutory Construction (see Ferriter v Bartmess p. 239)

- Deed should be interpreted liberally to affect its intent.
- Interpret a grant favorably to grantee and a reservation favorably to grantor.
- When a grantor conveys property described as being bounded by a road, the conveyance is presumed to include the grantor’s rights to the middle of the road. If there is a roadway then the rights are to the center.
- An unambiguous deed must be interpreted according to its language as written without resort to extrinsic evidence. Courts abhor using court time to hear evidence.
- If there is a conflict then you prefer the more definite description over a description that requires evidence.
· Shady Oaks Problem – If there are minor problems with the deed description then it might be advisable to do nothing if you’re the buyer because of adverse possession. Other options include: Mother Hubbard Clause: a provision in property description that conveyance includes any contiguous strips of the property that the seller owns.
(4) Lender’s Interest in Deed – Title to mortgage depends on deed. Therefore, the mortgagee is intensely interested in the validity of the title conveyed by the deed. If the buyer-borrower does not obtain good title, the mortgagee does not obtain a good security interest either. An invalid title can mean an invalid mortgage. In today’s residential transactions, the deed is often prepared by the mortgage lender or an attorney for the mortgage lender. The mortgagee is often more diligent in ensuring the deed’s validity than the buyer-borrower. Lender almost always prepares the deed and you can usually rely on his preparation because b/c lender has the same interests in ensuring a valid deed as you do because he is getting a mortgage
(C) Security Instrument: Mortgage or Deed of Trust  
· Once the buyer receives the property he will immediately convey a part of the property (in theory) to lender as a security interest which protects the lender in case of default. As long as no default occurs, the lender does not gain possession.

· When buyer defaults and lender forecloses on property and the sale of the property (usually a fire sale) doesn’t satisfy the debt then there is deficiency and the lender may seek further court action. Usually the lender is the one who buys the property at the foreclosure sale so most states have provisions that do not allow a windfall to the lender in that the fair market value will be credited against the balance owed and not necessarily the sale price of the foreclosed property
· Two Types of Mortgages:
· Straight Mortgage – used more in east of Mississippi
· Gives the lender the right to bring an action in court to foreclose the mortgage upon default. Doesn’t involve a trustee and can only be foreclosed upon by judicial enforcement.
· Thus, the lender generally has to go through all the steps necessary for a lawsuit – the process can be costly and prolonged causing an increase in cost of the loan.
· Not as much of an encumbrance as it appears because most states have expedited proceedings procedures.  
· Provides the borrower with judicial protection.
· Deed of Trust Mortgage – used more in west of Mississippi
· The buyer borrower conveys the property in trust to the trustee who has duties to the mortgage holder and acts for the benefit of the lender. The trustee has the power of private sale in the case of default by the buyer-borrower. Upon default, after proper notices, the mortgage holder can cause the trustee to sell the property to the highest bidder with no court proceedings. 
· Means lesser costs upon foreclosure for lender. For buyer-borrower it can mean lesser credit costs because debtors who do not default do not subsidize those who do.   
· The debtor can sue to enjoin foreclosure, using any argument that would defeat foreclosure. Thus, deed of trust mortgages are not totally different from straight mortgages in that the foreclosure can become a matter of court decision. The difference is that the necessity of going to court shifts from lender to borrower.
· Deed/Sale in Lieu of Foreclosure – Sometimes, the debtor simply deeds the property to the lender instead of foreclosure. This action may be prudent, because it may reduce costs and therefore decrease the deficiency judgment that the debtor in some states otherwise may face. Another possibility is that the debtor, after default, may be able to sell the property to a 3rd person in a way that will enable the debtor to satisfy the debt. 
(D) Sample Deed of Trust
· Golden rule: Lender has the gold (money) so he rules. The lender is the one taking all the risks here so the document is going to protect the lender’s rights more than the buyer.
· Lender’s Interests
· Valid Security – Lender is going to insist that the buyer warrants the title that he has received from the seller. Lender wants the deed to satisfy the statute of frauds, wants title insurance, etc.
· Payment Obligations – Lender wants as many possible ways of getting paid and wants to avoid possibilities that the borrower might accidentally released or that forbearance upon default without immediate foreclosure might be a waiver.
· Protecting The Security – Property is properly maintained and insured – handled in a way that value doesn’t decline. Protects physical integrity of the property so that lender isn’t stuck w/ damaged property. Does this by requiring that the borrower obtain hazard insurance.
· Method of Foreclosure – Ability to expeditiously foreclose on the property. Acceleration.
· Short Duration of The Loan – Lessens chance that lender will get into S/ L crisis situation. Usually means that there is a due on sale clause. 
· Buyer’s Few Rights: Must be given notice of foreclosure. He is released upon payment.
· Notes
· There are other forms of default besides non-payment such as materially altering the structure and failure to pay homeowner association dues.
· Borrower must provide hazard insurance that is acceptable to the lender.
(E) Due on Sale Clause
(1) If any part of the property or any interest is sold or transferred (not just sales, includes inheritance) without the lender’s prior written consent, then lender can accelerate and make the entire note due.
(2) Due on sale clause is in mortgage and not note b/c note needs to be negotiable and can’t have all conditions on it.
(3) This clause lessens the lender’s risk because lender is interested in a short loan duration.
· They don’t want to have the note transferred to someone who might not be a credit worthy borrower. Even though under an assumption sale the original borrower is still liable in the event of default it is usually very difficult to collect from the original borrower and the lender would like to make him pay when he has a large sum of cash resulting from the sale of the property (this large sum is also the reason that due on sale clauses are fair to the borrower).
(F) Riders to the Mortgage Instrument 
· Drafting device put at the end of K when applicable to the particular transaction.  Overrides to extent that it contradicts w/ K.  
· Used b/c it is only needed in about 10% of transactions so it is more efficient to put it at the end and use it when needed than to put it into a lot of transactions where it is unnecessary.
· Subdivision Rider – spells out requirements of membership in homeowners association; lender wants this in there b/c he doesn’t want a lien against the house if the rules are not complied with.
· Adjustable Rate Rider – says if the rate ever becomes usurious then it is automatically reduced.
III. Mortgage Foreclosure 

(A) Foreclosure Process – takes care of lender; ensures there is no ambiguity as to whether lender can collect
Foreclosure doctrine is controlled by state law and is subject to the covenants in the mortgage instrument. Courts tend to require strict compliance of foreclosure statutes and notice requirements in favor of homeowners. The lender must give the debtor notice of default, acceleration. The debtor must also have an opportunity to cure. The lender must also provide a notice of the sale. 
Courts tend to be overly technical about this process and even arithmetical errors in the eyes of some courts make the notice invalid. Some jurisdictions will set aside foreclosure sale for:
· A grossly inadequate price.

· Most will set aside based upon fraud or other misconduct. For example if the lender prevents the borrower from curing. 

· If the trustee fails to conduct the sale as a reasonable auctioneer, the court may set aside the sale.
· Failure to send a required notice may set aside the sale even if the debtor had actual notice.
· Substitute Trustee – if lender doesn’t want the trustee, he can change it; trustee works for lender
(B) Equity of Redemption
(1) Even after acceleration and notice of a foreclosure sale (and even after the sale in some jurisdictions), the borrower can redeem the property by paying all amounts due. You have to pay the whole thing: the total accelerated loan principle, interests, and costs. 
(2) The equity of redemption varies widely among different states.
· When the gavel falls – Period is confined to time before gavel falls at the auction sale.
· Strict Foreclosure – Deadline after which the equity of redemption is extinguished (“foreclosed”) – lender petitions court to set the deadline.  
· Other states allow for the right to remain open for months or even years. 
(3) Lender to get around the equity of redemption by putting in a clause that the seller waives equity of redemption. But courts will not enforce this agreement. 
(C) Wrongful Foreclosure – A mortgage or trust deed holder who forecloses in the absence of a default under the promissory note, mortgage, or deed of trust commits an offense against the property rights of the mortgagor. Liability for wrongful foreclosure arises without consideration of the intent or negligence of the foreclosing party. An honest mistake creates liability.
IV. Liens That Can Arise By Operation of Law
(A) Vendor’s Lien (Purchase Money Lien)
(1) If you sell something to someone on credit there automatically arises by operation of law a lien (security interest) on the object for the purchase price. It does not arise in an unsecured loan.
· Occurs when A pays the purchase price and causes the deed to the property to be placed B’s name (purchase money is property of A).
· Does not occur when A gives B the money and B purchases the property with the money and conveyance is taken in B’s name (purchase money is property of B). 
(2) A vendor’s lien does not provide for private foreclosure – it must be judicially enforced. It also requires stricter proof than a mortgage instrument. 
(3) Vendor’s lien should be stated as an express provision in the deed so that it can be recorded. If it’s not recorded then it is extinguished when the property is sold to a subsequent bona fide purchaser. Typically, seller expressly reserves a vendor’s lien in the deed drafted by the lender. Seller then assigns the lien to the lender. There is also a vendor’s lien in the mortgage instrument.
(B) Construction/Mechanics Liens 
(1) Lien arises as a matter of law from the work or delivery of materials on property that has been repaired/built. This is an invisible lien that is not recorded. You don’t have to file them until you want to perfect them – this makes them invisible. Ex. If you (as subcontractor) don’t get paid by the general contract, you can put a lien on the house. 
(2) The way for the owner to get around this lien and avoid paying twice is through retainage. The owner should withhold total payment to general contractor until he knows all subcontractors have been paid to avoid double payment.
(3) General contractor is still liable but they are usually broke in this type of situation. Some states only allow the general contractors to create the lien, but Texas still allows subcontractors to create the lien.
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I. Title Requirements in Purchase Agreements
(A) Types of Title Requirements – General Rule – A seller can transfer no better title than he has.
(1)  Record Title – The record title holder is the person shown as the owner in the public records.
· Sometimes the record title holder will not be the holder of good title b/c of something like adverse possession.
· Adverse possession can be troublesome b/c it is not shown by the public record – record title holder may not have good title b/c the record will not show the defect. Therefore, adverse possession can be a source of uncertainty for purchasers and requires careful inspection of the property and/or reconstruction of the history of its occupation.
(2) Good Title (good and indefeasible title) – A person has good title if the title can be defended against anyone who might claim it through litigation. Usually, the record title holder has good title (but remember potential problem if there’s an adverse possessor). In TX, unless the contract specifies otherwise, there is a presumption that grantor will convey good and indefeasible title.

(3) Marketable Title (Better) – Title that is not only good and defensible, but about which there is no reasonable doubt.  
(4) Insurable Title (Best) – A title that a reasonable insurer would insure at competitive rates. Many property transfer agreements require seller to purchase a buyer’s policy of title insurance. If seller’s obligation to do this isn’t in the contract, there is no such obligation. But in most states, the insurance requirement is routinely a term in the agreement. Insurance protects buyer in 3 ways:

· Prevents the transaction unless title insurance can be obtained.
· An entity whose business is evaluating risks has examined the title and found it free from substantial defects.
· Insurance itself provides some protection.
(5) Misc. Notes: Title typically provides that title will be conveyed subject to certain encumbrances: utility easements, deed restrictions, or covenants.
II. Public Recording Acts

(A) Background
· Documents affecting real estate can be filed in a public record. A prospective purchaser or the title examiner can inspect the records to discover who has record title and verify that the title is valid. A person who does not record a document reflecting an interest owned or claimed is in danger of losing it. 
· The public recording system has two important features: (1) the examiner’s ability to trace record title from the recorded documents and (2) the provisions in the State’s recording act that cut off most interests of claimants who do not record. 
(B) Types of Recording Statutes – May Be A Short Answer Question Identifying Correct Owner (See Problems in Book p.316)
(1) Pure Race
· As between two claimants, whoever records first wins; actual notice of prior claims is irrelevant.
· Makes public records decisive and determinative without allowing difficult issues such as notice to cloud the issue. Provides certainty in real estate transactions. 

· This encourages fraudulent practices and there are very few of these statutes in the country. Seller can give to two buyers and then tell second buyer to record first. 
(2) Pure Notice – Texas uses pure notice.
· Second purchaser wins title only if he didn’t have notice of the first purchaser’s interest at the time of purchase. 

· Second purchaser is protected regardless of whether the he and the first purchaser ever records. If both interests remain unrecorded (or even if the first purchaser eventually records first but after the second purchaser buys the property), the second purchaser wins the title as long as the second purchaser did not have notice of the first purchaser’s interest. 

· Subsequent purchaser should be a bona fide purchaser for value without notice. Most jurisdictions will use all three types of analysis to determine whether the subsequent purchaser had notice:
· Actual Notice: notice in fact; purchaser knew of first interest
· Constructive Notice: Every purchaser is presumed to have notice of instruments that are in the public record at the time of purchase and could be found by a reasonable search. 
· Inquiry Notice: If the suspicion is strong enough that another interest exists so that a reasonable person would have found out about the earlier interest, the second purchaser may be charged with inquiry notice, consisting of awareness of facts sufficient to put a reasonable person upon inquiry.
· Problem with this is that it decreases the purchaser’s ability to rely purely upon the public record and to attain certainty in examining the title.

(3) Race-Notice – Second purchaser wins only if he acted without notice and is also the first to record. Encourages purchasers to record promptly. 
III. The Title Search and the Chain of Title*
(A) Index: A brief description of the document and indexed in another public record arranged alphabetically by the grantor’s last name.
(B) Reverse Index/Grantee-Grantor Index: Index maintained alphabetically by the grantee’s last name.
(C) Chain of Title: The sequence of grantor – grantee indexed documents and the reverse sequence are called the chain of title.
(1) Usually a reasonable search is confined to the chain of title. The examiner’s effort is to analyze the chain of title for defects. Consequently, he may miss documents that are filed outside the chain of title.
(2) Wild Deed: Document from a person who has no previous chain of title whatsoever.
In Re Dlott – A grant outside the chain of title (the grantor’s period of ownership) does not impose constructive notice.
IV. Legislation Affects on Title Searches: Marketable Title Acts; Indexing by Tract

(A) Marketable Title Acts
(1) Act cuts off any interest that does not exist in the documents w/in a certain period of time, and therefore only mandates a search for that period of time.

(2) Old restrictions can be kept alive by brief mention in more recent records. It is not the age of the document that determines whether an interest is invalidated by marketable title acts. Instead, issue is whether it is discoverable by a search that covers the required time period. Therefore you might still have to look far back b/c if you find an old restriction mentioned recently then you have to go back to the original source.  
(B) Title by Tract
(1) Torrens System: Files all titles not by grantor or grantee index, but by tract of land. 
(2) Problems:  Many Torrens Acts require a title claimant or creditor to register deed in two places: (1) county clerk or deed recorder in the traditional manner and with (2) registrar of titles who keeps documents by tract. The registration and certificate effectuates the conveyance of title. If you don’t file with the registrar as well as the clerk, future searches could be incomplete: a title search by an examiner reasonably relying on the tract indexed certificate of title will not locate an outstanding interest. 
V. Title Insurance 
(A) Title Insurance Policy
The title insurance company primarily undertakes to examine the public record. Title insurances ensure against risks found through traditional searches. Also, this is really more of a service than an insurance policy. Function of title insurance is not of indemnification against loss but the purchase of the service of title examination and validation. Commitment is the agreement to issue the policy
It takes the risk of traditional title examination. If there is a recorded mortgage, easement, or other claim against the property, or if the title is based upon a forged deed that is recorded in the public records, the insurer may be liable.  
(1) Coverage Definition – Risks Actually Covered
· Four covered risks typically covered: Title, Defects or Encumbrances, Marketability, and Access

· Policy typically covers two aspects of these risks: losses and defense costs.
· These are the outer parameters of the coverage.
(2) Exclusions from Coverage – Risks Not Covered  (usually preprinted):
· Laws, ordinances or regulations (such as zoning).
· Eminent domain (property about to be taken by a governmental agency but hasn’t been taken yet)

· All defects agreed to by insured.
· Defects known to the insured, but unknown to company and not in the public record.
· Defects that result in no loss.
· Defects attaching after the policy date.
· Defects sustained because the insured did not pay value.
(3) Conditions and Stipulations – Provides for all of the technical necessities of the contract such as identification of the insured, how notice is to be given, settlement power of the insurer, merger clause, how insured must assist in the defense, apportionment and limit of liability, etc.
(4) Declarations Page

· Makes the general/preprinted document specific to the transaction.

· Specification of the insured, property, title and existing encumbrances, and the amount of insurance. Title insurance policy is usually issued for the purchase price only – not for later appreciation or improvements.
(5) Exceptions from Coverage – Really no different from the exclusions section except that exceptions may be negotiable and may be deleted or added for a particular policy. Includes general exceptions which are rights or claims of parties in possession not shown by public records: adverse possession or lease claims, encroachments and boundaries unrecorded easements, mechanic or materialmen’s liens and taxes which are not recorded.
(B) Extra Contractual Liability
· There is tremendous motive for extra contractual liability against the title insurer because these cases often involve big losses and insurance companies have deep pockets.  
· Additionally, the policy coverage is usually limited to the amount paid for the property (think if you bought an empty lot and build a big building and could only recover the price of the lot). Thus, you may seek extra-contractual liability because the insurance is insufficient and the policy limit does not cover the actual loss or because other potential ∆s are insolvent.

· Merger clauses do not bar extra contractual liability. 

· Is the insurance policy a K or a representation?
· Title company would say that it is a contract, and not a representation so the only remedy is for breach of contract which usually only allows you to recover the price of the policy.
· Buyer would say that it’s a representation and that he can recover damages for extra contractual liability.
(C) Third Party Liability – When something goes wrong with title, buyer might sue other parties:
(1) Attorney’s Liability
· Negligence, fraud, breach of fiduciary duty.
· Avoid this by limiting your responsibilities through the contract. Make is clear that you represent only the interest of X [lender] through a disclaimer of representation. Don’t represent people who have a conflict of interests.
(2) Abstractor Liability – An abstractor collects documents for title examination. Negligence or negligent misrepresentation in the event of an unreasonable failure to discover or include appropriate documents in the abstract of title.
(3) Surveyor Liability – Negligent performance of the survey can be really his only liability.
(4) Lender Liability
· Breach of contract, negligence, fraud, breach of fiduciary duty, consumer legislation etc…

· If lender makes representations to the seller or buyer upon which they are entitled to rely, the lender may be liable for negligent misrepresentation or fraud.

· This is where the money is.

(5) Title Insurer’s Liability Compared to Title Examiner & Attorney – broader and narrower 
· Broader b/c if the chain contains a forged or wild deed, the insurer is liable whereas the examiner wouldn’t be.
· Narrower b/c insurer’s liability is confined to the policy limits, but the liability of a negligent examiner is not.
VI. Curing Title 

(A) The process of clearing up different kinds of problems in the title to make a transaction work 
(B) Methods of curing title:
(1) Further Examination – May show interest is not there or it is meaningless

(2) Quitclaim – Go to person who has the interest and get him to release it.
(3) Boundary Agreements – Written understanding between adjoining property owners about where the boundary is located. Probably the easiest way to cure. Parties say, “I own nothing on your side and you own nothing on my side.” This gets rid of the easement because it takes away the possibility of adverse possession
(4) Affidavits – Get a letter from the person with the interest. Curing by affidavit is usually done when there is a tax assessment out against someone in the name of the seller, but who is not actually the seller.  In this case you would just get and affidavit from the seller saying that he is not the person in the tax assessment.
(C) Title curing may be done to persuade the title company to delete an exception for an interest that can be proved not to exist. Sometimes, title curing is done to remove non-permitted encumbrances so that the buyer will complete the transaction.
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I. Closing and Termination
(A) Closing
(1) Usually an anticlimax where parties come together and execute documents (deed, note, mortgage, acknowledgement etc), transfer money and property. After closing, all the documents are recorded.
(2) Process – In a residential transaction, the lender usually engages a lawyer who specializes in residential papers to prepare all necessary documents. In a state where closings are administered by title companies, the title company may furnish a closer. During the closing, the title company’s closer supervises execution in accordance with the lender’s instructions and makes sure that every documents that needs to be signed is signed. 
(3) Escrows – The title company usually functions as an escrow agent for funds.
· An escrow is used at closing to solve problems that the parties want solved but don’t want to put off the closing for.
· Ex: Seller hasn’t cleaned the property yet as specified in the agreement, but the buyer doesn’t want to put off closing so he just makes the seller put money in escrow that will be due to the buyer if the seller doesn’t clean the property within a reasonable time.  This is because the buyer doesn’t just want to take the seller’s word for it.
(4) Disclosures – Various disclosures are present at the closing. Some are required by law and some are voluntary.

· One important disclosure is the Attorney’s Disclosure that he represents only one party (usually the lender).  This is important for malpractice purposes because a third party usually can’t sue an attorney for malpractice. Borrower may be under the impression that attorney represents him because the attorney is the one who draws up the deed.
· Crump says TILA is worthless and misleading. 
(5) Compliance Agreement – If lender makes error in borrower’s favor, the borrower agrees to come in and correct it.

· Used for technical errors like in the amount.
· Might raise problem of merger clause because it contradicts the merger clause, but usually lenders want them both in there b/c errors slip in easily and court will usually enforce the compliance agreement so long as it is a technical error.
(B) Terminating the Transaction Short of Closing
(1) Termination Under An Option – If buyer has an option, he must properly exercise the option according to the terms of the contract – if he doesn’t then the failure to exercise the option correctly may mature the contract. Buyer must be careful to watch the option time and perform the appropriate steps.
(2) Termination for Failure of a Condition 
· Inspection conditions, title conditions or financing conditions.
· As long as buyer takes appropriate steps, this form of termination is usually dispute free.  Usually must furnish a notice of termination to the seller.
(3) Disagreement About Termination on the Eve Of or At Closing
· Late discovery of a second easement.
· Look at your clients position and whether this is a deal breaker.
· Generate options for your client and then evaluate them. Is there a right to terminate? Is the encumbrance usual or customary? If you terminate the closing, clients may lose the earnest money or may have to sue to recover it. 
(4) Rescinding on the Basis of Mutual Mistake: Mistake must be (a) mutual mistake of fact that deals w/ (b) essence of the contract (basic assumption on which the contract was made) and (c) mistake must not be one that party seeking relief bears the risk of.
(C) Plain Language Debate
· Plain language is useful for persuasion documents (a demand letter or an appellate brief).
· Technical language is useful for preservation documents (deeds, wills) which do not require quick comprehension but ultimate completeness. Things like deeds require technical language to create different interests. Sometimes you need to use tested language that works (ex. can’t explain subrogate in plain language, risks changing the meaning).  
(D) Destruction or Loss Before Closing
Different Rules for Allocating Loss B/T Seller and Buyer In The Absence of Either Insurance or An Agreement
(1) From the time of contract of sale, burden of loss is on purchaser even if the seller retains possession.
· Most widely accepted view and is an extension of equitable conversion. The equitable title is owned by the buyer. The “real owner” [the purchaser] should bear the loss.
· Does this make sense because seller usually remains in possession until closing? The seller holds legal title and can more readily insure. Shouldn’t the risk be on the seller instead?
(2) The loss is on the seller until legal title is conveyed even though the purchaser is in possession. Strong minority view.
(3) Burden of loss should be on seller until the time agreed upon for conveying the legal title and thereafter on the buyer unless the seller be in such default as to preclude specific performance.
(4) Burden of loss is on the party in possession.
(5) Burden of loss should be on seller unless court can find a reason otherwise. No one accepts this vague test.
· Uncertainty in cases of destruction or loss can be minimized by an agreement. Ex. earnest money contract can contain a term enabling the buyer to terminate upon destruction. Or it can say that if the buyer does not terminate, the buyer is credited w/any insurance funds. This places the risk on the seller. 
(E) Contract for Deed
· Contract for deed is a contract by which the buyer makes installment payments to the seller who delivers the deed (or authorizes an escrowee to deliver it) when the agreed price has been paid. It’s an installment contract for real estate.   
· Use this when you have a financially weak buyer or if they can’t get credit. A contract for deed provides a workable means of setting up the transaction since it provides the seller with quicker means than a mortgage foreclosure for recapturing the property.
·  Seller is concerned with whether the court looks at this as a mortgage so they want to draft very carefully to make sure that court’s don’t view the contract for deed as a mortgage.

Turbiville v Hansen
· Contract for deed with an escrow agent. Buyer resells to Canadian who isn’t able to retain the property’s liquor license.  Original seller goes to escrow and demands the deed because buyer defaulted (one term of the agreement was to maintain the property’s liquor license).  Buyer sued escrow agent for giving documents to seller without contacting her (breach of fiduciary duty).
· Court found no liability on part of escrowee because the contract said that he had to deliver the deed on demand by the seller. There was no duty to investigate justifications for the demand. But buyer still has a remedy against the seller.
II. Remedies

(A) Basic Types of Legal Remedies (Not Equitable)
(1) Expectation/Benefit of the Bargain – Awards the injured party damages corresponding to the difference between the contract price and the market value as of the date of breach.  Supplies benefit of the bargain and satisfies the injured party’s expectations. 

(2) Consequential – Damages that arise as a consequence of the breach. Must be causally resulting from the breach and they must have been reasonably contemplated.
(3) Incidental – Out of pocket amounts paid in connection with the breach. Expenses incurred due to covering.
(B) Proof of Damages
(1) Can be highly technical process.
(2) To measure the market value you have to get an appraiser.
(3) Some cases say that proof of market value fails because you didn’t get it appraised at the right time.
(C) Alternative Approaches to Determining Damages
(1) Lost Earnings/Profits – Sometimes courts may be willing to accept the capitalized value of future net earnings as a surrogate for, or estimator of, market value. Usually this is too speculative to base damages on.
(2) Reasonable Cost of Repair – Cost of repairs that is reasonable and necessary at the time of breach.
(3) Appraised Market Value Based on Comparable Sales – Probably the most widely accepted method of proof is the expert opinion of an appraiser. The appraiser studies nearby, similar properties that have been sold recently and compares them to the property in question. 
(4) Actual Sale or Purchase Price – Must be commercially reasonable.
Harrison v Mcmillan (Buyer’s Damages)
Court uses a cost of repairs plus market value approach to determine damages. The house was not able to be perfectly repaired and even after the repairs, the value of the house didn’t equal the market value; so buyer should recover the costs of his repairs and the decrease in market value (difference b/t market value [w/o damage] and value of the property after repairs). 
(D) Contractual Restrictions on Damages
The unpredictability of real estate damages causes the parties to prefer to eliminate damages by contract.  
Negotiations About Remedies 
· Buyer would prefer to eliminate any liability for damages caused by buyer, perhaps offering a clause allowing retention of earnest money as liquidated damages as seller’s sole remedy.
· Seller would prefer also to eliminate damages against seller, offering instead specific performance, termination, or return of earnest money as buyer’s sole remedy.
· But each party would like to insert a clause making the other party subject to all remedies provided by law.
Kelly v Marx
· Contract said that earnest money is to be used as liquidated damages in the event of a breach by buyer.  Buyer breached, but seller resold the property for a higher price so he had no damages, and buyer sued for the return of his earnest money. 
· App. Court used a second look approach to determine the validity of the liquidated damages clause and held that amount was inappropriate because seller had no damages. Look at whether amount is appropriate: At time of contract and at time of breach.
· Supreme Court reversed mandating a single look approach because they say that the parties didn’t know what was going to happen in the future and allowing the court to change the clause through hindsight essentially destroyed function of liquidated damages clause. One look approach: see if the amount is appropriate at the time of contracting; ensures certainty of result.
· NOTE: In order for a liquidated damages clause to be enforceable it must not be a penalty for breach or disproportionate to a reasonable estimate of actual damages made at the time of contract formation. A liquidated damages clause in a purchase and sale agreement will be enforced where, at the time the agreement was made, potential damages were difficult to determine and the clause was a reasonable forecast of damages expected to occur in the event of a breach.
· NOTE: Additional function of earnest money besides providing for liquidated damages:
· Shows that the buyer is earnest about completing the deal.
· Some evidence that the buyer has the ability to pay.
· Incentive to close the deal.
(E) Equitable Remedies – Available Only When There Is No Adequate Remedy At Law
Specific Performance
(1) A remedy that acts specifically upon the person of the defendant. Court orders ∆ to do something/perform.

(2) Usual remedy in real estate transactions because real estate is considered unique and generally there is no adequate remedy at law for specific performance. Damages will be inadequate to compensate for loss of a particular parcel. 
(F) Declaratory Relief and Title Legislation
(1) Lis Pendens
· A notice of a pending land dispute that is filed in the public records. 
· Example of when used: You have a contract to buy a piece of land and the seller tries to sell the land to someone else because he will pay more. There is a dispute with the record owner, whom you have sued to recover title to the parcel of land. The public records will not disclose your claim unless you file something and your title is subject to being sold to a BFP who may cut off your rights. The solution is to file a notice of lis pendens (pending litigation).
· This a troublesome thing for the record owner because potential purchasers (the second purchaser in the example above) will refuse to buy without clear assurance that they will not face a lawsuit, and the claimant can file the lis pendens with no screening of its merit.  This ties up the land until the purchaser can settle the dispute or win a judgment.
· Some jurisdictions allow recovery for damages against a claimant who files a non meritorious lis pendens. Others do not because they reason that it is just a disclosure to the world that there is a dispute.
(2) Declaratory Judgments
· When a party goes to court to seek a declaration of his rights even though the controversy has not proceeded to a point where traditional coercive relief would be available.

· Commonly used in insurance duty to defend case.

· A declaratory judgment may also be useful remedy against a claimant who asserts an interest in the record owner’s property. For example: obtaining a judgment saying that an easement claimed by another person does not exist or as a means of removing a lien or clearing title that has been clouded by a notice of lis pendens. 

(3) Common Law Remedy of Ejectment
· Claim could be brought by a tenant who was dispossessed by someone else of his estate.  П sues the dispossessor and formally alleges that the interloper ejected them.  This was the only way for fee owners to assert their rights and they would employ “straw tenants” whereupon an ejectment action would be appropriate.  Finally it became customary to allege the ejectment fictionally.

· ∆ pleads not guilty because technically he is claiming that he is not guilty of trespass b/c he owns the land.

· In some states (TX), land title litigation is done through a claim called trespass to try title. This type of claim is used to determine title by adverse possession or by the record owner, for interests ranging from easements to absolute fees. In many states, this action is governed by special rules adapted to the trial of real property titles. This is the method of determining title to lands, tenements or other real property. 

–                                                                  
                     Takings Clause  

                  
                        

            –
I. Taking of Property W/O Just Compensation

(A) 5th Amendment Takings Clause  
· Rule – Government has the power of eminent domain, the power to take private property. This power is limited by the 5th amendment which provides that private property can be taken for public use only with payment of just compensation. 
· Applies to state and federal governments. Further, almost every state constitution contains a similar provision.
(B) Texas Constitution – provides a greater degree of protection
· Requires just compensation for a taking or destruction of land.

· If there is a 25% reduction in the economic value of the land then there is a taking as a matter of law. Doesn’t require complete destruction of all economic value.

· While broader in what it considers taking, the only remedy is rescission not inverse condemnation.

(C) Purpose of Takings Clause
· Avoids sacrifices of individual to common good. Prevents the costs of benefits to society as a whole from being shifted to a small part of society. 
· Limiting thoughtless and excessive government intervention that might result from taking w/o compensation. Forces government to consider costs of regulation.  
· Harmonizing competing social needs.
· Inducing investment through protecting settled expectations. Certain settled expectations should be secure from government intrusion – at least w/o appropriate compensation.
(D) Test for Takings Clause:  is it a per se taking? This means that the (ordinance) in and of itself is a taking.
· If yes ( then = taking.  

· If no ( then determine if it’s a regulatory taking using multi-factor test.  

(E) There are three types of per se takings that require just compensation:
· Where the state requires you to deed the property to them.  
· Destruction of all economic value.  
· Physical Occupation – A physical occupation is a taking regardless of public interests served. It impairs the entire bundle of rights that makes up property and denies the owner the right to exclude others from his property. [Regulations requiring safety or tenant facilities are different, b/c they do not involve occupation by another party.]  

(F) If there is a per se taking, the State can still salvage the regulation without paying the owner if [Nollan/Dollan]:
· There is a close fit between the means (regulation) and the ends (regulatory purpose). This ensures that the city can’t use purported objectives as a pretext to get away without paying.
· Rough proportionality between the regulatory purpose (the harm to be cured) and what is taken from the owner. This prevents the government from taking more than what is necessary to serve the regulatory purpose.        

(G) If there is not a per se taking then you use a multi-factor balancing test [Penn Central] to determine if there is a regulatory taking
(1) Economic impact on investment backed expectations. Is the property invested in and if so what will be the impact of the regulation on these investments.  What is the economic impact if the government doesn’t pay? What did the investors expect when they invested in this project. Did they expect and account for the risk that they would face?  
(2) Was there a physical invasion? What is the degree of the physical invasion? Significant or minor?
(3) Is there a broad public purpose behind the regulation? Pretty much yes, b/c they want to take land and give it to the public. 
(4) Comprehensiveness and Reciprocity
· Reciprocity – Could the regulation benefit the landowner?

· Comprehensiveness – Is everyone who is similarly situated subject to the same type of regulation.

(5) Is the government regulating noxious uses of the land? 
(6) Is the land being acquired for governmental use?   
(H) Balancing test is an ad hoc approach which differs from the rule used for per se takings. Advantages & Disadvantages:
· Balancing approach is instrumentalism because it determines policy factors and applies them to certain facts. It allows for more grey areas but creates uncertainty in results.
· Per se rule is formalistic and provides certainty in results – there is no room for grey areas.
(I) Inverse Condemnation 
· Inverse condemnation is a remedy when the court finds a taking. Inverse condemnation forces the government to exercise its power of eminent domain and purchase the land it had taken by regulation.
· Argument against:  Inverse condemnation may be harmful because it deters desirable regulation.  
· Argument favoring: Ordinances most likely to be deterred are those in which (1) the validity of the ordinance is most doubtful and (2) the damages that it will impose are the highest. Thus, deterrence in these situations is desirable.
(J) Moratorium on Development – SCOTUS has ruled that a temporary moratorium on development, even one that prevents economic use for a time is not always a taking requiring just compensation, but a court has held that successive moratoriums may be considered a taking because if development isn’t wanted it should be said so from the outset.
–                                                      Chapter 10: Land Use Regulation: From Zoning to the Environment      

                          –
I. Nuisance and Trespass
(A) Prior to zoning laws or subdivision regulations, common law recognized two claims against invasions of the enjoyment of property:
(1) Trespass – A physical invasion against the enjoyment of property; based upon direct unlawful entry or direct physical invasion. 

(2) Nuisance – The unreasonable, unusual, or unnatural use [interference] of one’s property so that it substantially impairs the right of another to peacefully enjoy his or her property [but w/o trespass]. In some States, the definition of a nuisance and the right to bring an action in nuisance are statutory.
· Public Nuisance – Involves a more clearly unlawful act and alleges a general harm to the public – interferes w/a public right, for example, public health and safety.
· Private Nuisance – Involves more targeted harm to a particular property – interferes w/individual’s private right to the use and enjoyment of his/her land. Private nuisance requires a multifactor balancing test: interests of the person harmed, interests of the actor – was ∆’s use reasonable, interests of the community (interfering and invaded uses, nature/extent/duration of the interference, the location of the land, the suitability of each use for the locality, any precautions used, and other relevant circumstances). 
· Use vs. Interference – focus on affect of use is an unreasonable interference 

II. Euclidean Zoning
(A) Euclidean Zoning – Traditional zoning model that divides the municipality into districts and catalogues types of uses, permitted heights, and required or limited square footage.

(B) Government Created Standard State Zone Enabling Act (SZEA)
(1) Gives a grant of power to communities to zone. City or local community appoints a zoning commission or in some cases, acts as the zoning commission.
· The zoning commission is a quasi-legislative body. It serves a planning function and operates on a continuing basis to advise fundamental changes to the zoning ordinance. Is advisory to the city council or other legislative body.

(2) Government may divide city into districts. Districts differ and can be overlapping. 
(3) Regulations shall be made in accordance with a comprehensive plan.

· Different jurisdictions have adopted widely different approaches toward the implementation of the comprehensive plan requirement. Some courts have held there need not be any independent comprehensive plan, zoning ordinance itself, together w/whatever changes are made to it, is the comprehensive plan. Other courts have required an explicit, written master plan. 
· Comprehensive plan was a response to the gerrymandering districts during segregation so the zoning must conform to the plan.
(C) Types of Zoning
(1) Spot Zoning: A zoning amendment not in accordance w/the comprehensive plan. Occurs when zoning is used to benefit particular property interests rather than collective interests of the community. A single lot/area is granted privileges not granted or extended to other land in vicinity in the same use district. Ex. odd shaped/narrowly defined zones that favor/disfavor relatively few citizens.   
(2) Up Zoning: When a new zoning classification drastically increases the value. Produces claims of unfairness or illegality by homeowners who consider commercial uses incompatible w/residential use.
(3) Down Zoning: When the new zoning classification drastically reduces the value. Produces claims of unfairness or illegality by affected landowners. 

(4) Extension Zoning: The redrawing of borders to expand or contract an existing zone, rather than creating new gallstone zones within zones. 
(D) Remember all zoning is political because although it seeks to advance the general good it inevitably benefits some and disadvantages others. The law provides only loose constraints. Two approaches used by courts to try and keep this highly political process in check:
(1) Strict Approach/Administrative: Where the comprehensive plan must be in writing and project forward for a certain number of years, and the plan is so specific that it makes acts of the zoning commission merely administrative in that it performs the ministerial duty of seeing if a plan complies with the specific requirements of the comprehensive plan.
(2) Loose Approach/Legislative: The comprehensive plan really is nothing more than the zoning ordinance as amended and the zoning process is akin to legislation with the zoning commission making legislative decisions (politically influenced decisions).
· Only spot zoning is illegal and extension zoning is probably ok.

· There has been a trend towards this model.
· Politically powerful people can’t be deterred from seeking advantage.
· Courts can’t manage the complex social changes presented by land use.
· The administrative model is anti-democratic because it seeks to control a democratically instituted body, the zoning commission, by judicial fiat.

· Zoning is inherently political.
(E) Zoning process (SZEA) that must be provided by the city
(1) Method of procedure – Protest, notice, application for changes etc

(2) Changes

(3) Zoning commission – May have a planning commission that reports to it

(4) Board of adjustment – More like a court or admin agency that hears requests for variances/SUP

(5) Enforcement and remedies – Zoning commission can order an improper structure to be destroyed

(F) Additional Notes 

(1) Usually zoning is given a lot of deference and will only be invalidated by courts if the ordinance is clearly arbitrary and unreasonable, having no substantial relation to the public health, safety, morals, or general welfare.

(2) Exclusionary Zoning: Purpose is to exclude from single purpose areas, especially residential areas land uses that are incompatible with the primary use. Can be motivated by individuous discrimination (disfavoring of land uses because of the category of persons who will use them, the type of activity) or not in my backyard (NIMBY) legislation. Courts do generally disfavor zoning commission’s decisions whenever there is exclusionary zoning.

(3) Aesthetics – Aesthetics are a disfavored objective in zoning. Courts do generally disfavor zoning commissions basing their decisions on aesthetics. Aesthetic zoning is not improper, but the standards must be highly specific so the builders know how to comply. The standard to be applied to aesthetic ordinances is whether the prohibited use offends the sensibilities of the average person and tends to depress property values. Ambiguous standards may be found to be unconstitutionally vague. Aesthetic issues are better handled by deed covenants.
(G) Arguments Against Zoning: Houston
(1) Harms of Zoning
· Harmful Affects on Land Use – Zoning benefits some upscale neighborhoods, but it imposes costs upon those least able to afford it. For the poor, it means higher commuting costs and times, adding to freeway maintenance, pollution, traffic, and noise. 
· Administrative, Legal, and Political Costs – Requires large and expensive administrative apparatus – complicated system to understand the value of land. Requires ordinary people to do lawyering activities: apply for permit, pursue exception or variances maintain ongoing awareness of zoning ordinances and their application through the political process. Also, it may aggravate wealth inequalities, favoring well-financed interests with preferential regulation, fosters corruption, and is vulnerable to special influence.
· Prevents Neighborhood Regeneration – Evolutionary change in neighborhoods is difficult to achieve w/zoning. Doesn’t allow city to change organically w/the market.
· Exclusionary Zoning – invidious discrimination.

(2) No Zoning Is Bad. 

· Can’t control harmful or offensive use of prop next to you

· Parking problems

· Under the table zoning – using unrelated laws to bring about a kind of under the table zoning, ex. using utility permits to zone
· Shakes people’s confidence in gov’t

· Side effects of laws that cant be anticipated

· Can also effect the marketability of land adversely
III. Non Euclidean Zoning

(A) Non Euclidean zoning – discretionary and more flexible than Euclidean Zoning; conditional zoning, special use permits, floating zones, planned unit developments and other devices
(1) Special Use Permit (SUP): Zoning ordinance can identify a number of special uses, such as communication towers, and provides a particularized permit procedure for them. This kind of exception is unlike a variance, which involves an excused violation of a zoning ordinance, because the special use permit creates a permitted exception, one that is regarded as an appropriate use by the zoning ordinance, but that may require careful placement.

(2) Conditional Use Permit (CUP): Grants a zoning change subject to conditions designed to minimize adverse impact on the environs. Will usually come before a special use permit because the city isn’t sure what to do with them yet, so if city allowed them with conditional use permit and they become necessary around town they will start granting special use permits.

(3) Special v. Conditional – A CUP is more flexible and allows for negotiated particularized conditions. An SUP sets out conditions or standards as a matter of uniform policy, regularized conditions with specific set of requirements – defines uses to be interspersed. 

(4) Floating Zone: Specifies standards without designation of a geographical area. The zone floats because the city has not defined its boundaries, and a later amendment will be necessary to fix its location. The specification of standards in advance serves the interests of efficiency in that a developer can know what is expected. Usually used for undeveloped land.
(5) Cluster Zones: Provides developers with an option to use spaces in various ways, provided a specified overall density is maintained. Enables the developer to qualify a unique planned unit development that includes different kinds of uses and that varies from precise zoning requirements. May include only residences or may include mixed uses such as apartments and retail establishments.
(6) Non Conforming Use: When a zone is reclassified there may be individuals who relied on the old classification and suddenly their use becomes non conforming.  Usually the law will allow for amortization: toleration of non conforming use for a particular period of time. Remember this is temporary. Is considered disadvantageous but must be tolerated temporarily before it is phased out.
IV. Variances

(A) Variance: Where a given parcel of land is permanently treated differently from neighboring land. (Prefer not to grant a variance)
(1) Focus is on the uniqueness of the land, not the plight of the owner.

· Variance focuses on characteristics of the land. Shape or physical features of the land or its location which make it inappropriate for proper zoned development. Variance for use personal to the owner is not proper.
· Non conforming use rights arise not from land characteristics but from preexisting uses. The land is adaptable to zoned development and will be limited to that proper development once the nonconforming use has been amortized. 
(2) Variance allowed if:

· It will not be contrary to the public interest- no harm to public interest. 
· Special conditions exist such that literal enforcement of the provisions of the ordinance will result in unnecessary hardship. Two approaches to hardship:
- Strict: There is no other reasonable use of the land and variances should be granted limitedly.
- Permissive: Interferes with the applicants reasonable use of the land and variances should be granted liberally because they are a part of the overall scheme. Con – “reasonable use” is vague and can undermine the ordinance.
· The spirit of the ordinance is observed. Substantial justice will be done. These are guidelines that may add flexibility.
V. Subdivision Regulation 

(A) Planning is more fundamental than zoning because it must consider bigger issues like whether the plat will provide for stable quality or whether the neighborhood will rapidly deteriorate. 

(1) Zoning ordinances regulate land use, while subdivision regulations lay down conditions for approval of a subdivision plan. 
(2) Ordinances usually provide that a building permit will not be granted unless there is compliance w/subdivision regulations. Subdivision regulations may lawfully give the planning authority considerable discretion in determining whether the layout of the proposed subdivision satisfies the needs of public health and safety.
(B) Planning Process

(1) A developer wishes to subdivide a large tract of land into individually saleable lots. Developer produces architectural plans drawn on a map or plat. 
(2) The local government has obvious interests in the plat such as planning for schools, parks, traffic flow etc.

(3) Standard City Planning Enabling Act (SCEPA) provides for a local planning commission which adopts regulations regarding subdivision of land with regard for the proper arrangement of streets in relation to other existing or planned streets, adequate and convenient open space, for traffic, utilities, access of fire fighters, recreation, light and air, and for the avoidance of congestion of the population, including minimum width and area of lots.

(4) Exactions: commission will require the developer to dedicate certain parts of the property to public use (streets, water main spaces, parks, etc).

· Developers often see this as patmail and remember that nollan dollan test may come into play.

· One thing any commission can do to anyone is tax the hell out of them so if an exaction might be considered a taking they might be better off to tax.

· Remember that if a suit is instigated, a city is better off just putting the money from developer in escrow and allowing him to continue because otherwise city might be liable for damages. (ball devel case money for land).

(5) Developer submits plan to commission who distributes it to various agencies (fire, police, and water) and any of them can make alterations after which final approval comes.

(6) Conflicts arise because the commission may require exactions the developer believes are extortionate or the commission may deny the approval because it is illegal.

· This process is supposed to be more ministerial and less political because the commission is only allowed to deny plans for technical flaws such as streets and sewers.

· This is a major difference from zoning which can make decisions about the appropriate use of the land.
VI. Environmental Regulation

(A) Big Four: Storage, Lead, Radon, Asbestos: And – petroleum products, medical, lead and other metals, nuclear 
(B) CERCLA: Comprehensive Environmental Response Compensation and Liability Act of 1980
(1) CERCLA Empowers US to clean up hazardous waste sites and then seek compensation from potentially responsible parties. It is unusually complex, poorly drafted, very expensive and odd results.
(2) CERCLA allows response actions (clean-ups) by the EPA to be financed by the Hazardous Substance Response Trust (the Superfund). Any facility from which there is a release or threatened release of a hazardous substance can cause the US to incur “response costs” which it is entitled to recover from the responsible party.  Fault is not an element CERCLA imposes strict liability. 

(3) Who are the potentially responsible parties?
· Current owners and operators of the facility. A purchaser of a facility (includes a lender that forecloses) becomes liable for response costs even if the purchaser did not know of substances dumped on the land and did not contribute to them. 
· Past owners and operators at the time of disposal of any hazardous substances. A former owner who deposited any hazardous substance is liable for all hazardous substances deposited by later operators. Ex. if you are a past owner and dumped one gallon of gasoline you can still be liable for later owners who dumped tons of nuclear waste.
· Disposers – Persons who arranged for treatment or disposal.  
· Transporters – People who transported any hazardous waste to the site.  
(4) Relief for Lenders
· Before the amendments only indicia of security exempted lenders from CERCLA. Thus lenders who participated in the management of a facility (even if they had to take it over because of foreclosure) were considered owners.

· Amendment gave some relief:
· Mere holding of a mortgage does not create liability.
· A lender who does not participate in management of the facility and who merely forecloses on a facility is not an owner if lender sells, releases or liquidates the facility at earliest practicable, commercially reasonable time.

· But if lender participates in the management/operation he may still be liable.
(5) Brownfield Amendments
· brownfield: real property, the expansion, development or reuse of which may be complicated by the presence of a hazardous substance.

· Exempts a bona fide prospective purchaser of a brownfield from CERCLA liability if:
· Disposal occurred before purchase.
· BFPP made reasonable inquiry.
· Provision of required notices.

· BFPP takes reasonable steps to prevent continued release of hazardous substances.
· Cooperates with government responders.
· Complies with other land use controls.
· Responds to governmental information requests.

(6) Other important environmental laws:
· Endangered Species Act

· Wetlands

· Historic Preservation

–                                                      Chapter 11: Easements, Covenants, Etc.: Private Land Use Controls       

                          –
I. Terminology – Do Problems on page 623
(A) Dominant and Servient Estates – Typically a servitude involves at least two parcels of land. The dominant estate is the parcel that obtains benefits. The servient estate is the parcel that is burdened. In complex matters, sometimes servitudes are mutual in their effects so that both landowners may hold dominant as well as servient estates.   If you cross one estate to get to another, the first is servient.
(B) Affirmative Use, Negative Obligation, and Affirmative Obligation Servitudes – Servitudes can be classified by their effects.
· Affirmative Use Servitudes – give the owner a privilege to exploit the land of another. The use may be to cross the other’s land to access one’s own landlocked parcel, or it may be something else, such as the privilege of removing gravel 
· Negative Obligation – prevents the landowner from doing something; ex. prohibits any structure less than twenty feet from an adjoining street.

· Affirmative Obligation – a duty of the landowner to do something, to maintain a drainage ditch or to pay fees to a homeowner’s association. Courts are often suspicious of these obligations and at times they refuse to infer or enforce them – because making a landowner do something is more intrusive than prohibiting the landowner from acting.\

(C) Different Types of Servitudes 
· Easements – a nonposessory interest in land providing the dominant estate holder with rights against the servient estate. Ex. An easement for access, allowing the dominant estate holder to travel over the servient estate.

· Real Covenants – Arise from promises but are not merely personal contracts. They run with the land, are interests in real estate. Require performance by the promisee to the promisor and bind later owners of the promisor’s land.
· Licenses – A revocable nonpossessory privilege to use the real estate of another for a specific purpose. Like a non-permanent easement. Ex. parking space.

· Profits – The right to enter another’s land and to exploit the products of the land. Ex. the privilege of removing turf of fishing. 
(D) Appurtenant vs. In Gross Servitudes
· An appurtenant servitude serves a specific parcel of real estate, the dominant estate, and is not personal to a particular holder An appurtenant easement usually will be transferred with the dominant estate when it is sold. Ex. the privilege of accessing a landlocked parcel by crossing a servient estate is an appurtenant easement.

· A servitude in gross is one that does not involve a dominant estate; it simply gives a person rights in a servient estate. Ex. a profit in the form of the privilege of removing soil from another’s land would be a profit in gross if not connected with any other parcel (i.e. if the profit holder can use the soil anywhere). Servitudes in gross can be transferred independently of any dominant estate, and thus, the profit in this example could be sold to a 3rd person – it does not run with the land. 
II. Creation of Easements

(A) Express Conveyance – An easement that is created by the conveyance of an easement deed. The deed resembles a deed conveying a fee simple but it simply describes the interest conveyed as “an easement.”  

· Stranger to Title Rule – Provides that a deed b/t buyer and seller could not create an interest in a 3rd person. [A deed purporting to reserve, except, or convey subject to an easement does not create an easement.] Thus a deed from A to B that purported to create an easement in C gave C nothing. Seller A would need, instead, first to convey the easement to C (the 3rd person), then sell to buyer B with an exception for the easement. This is to prevent people from accidentally creating easements.
(B) Easements by Operation of Law – Non-Express Theories of Easement Creation
· Prescriptive Easements – Easements that arise form continuous use, like adverse possession. A party claiming a prescriptive easement must establish hostile/claim of right, open/notorious [to give notice], exclusive, adverse, continuous and uninterrupted use of the claimed easement for the statutory time period. [Specific elements vary by jurisdiction.] A landowner may rebut a prescriptive easement claim by establishing that the use of the claimed easement was permissive. Permissive or non-detectable use typically cannot create a prescriptive easement.
· Most courts will ay intermittent use is enough so long as it is consistent with the normal use that an owner of the property would make (if he actually had a right to the easement).  For example just using the claimed easement during harvesting season may be enough if that is all you would use it for if you had a right to the easement. After all use of an easement is never going to be continuous in the sense of being constant.  Statutory period of time is 10 years in a number of states but varies by jurisdiction.
· Two approaches to recognizing prescriptive easements
- Liberal approach – The open use of a roadway is presumed to be hostile or adverse
- Strict approach – Must be more than merely hostile use, there has to be a manifestation of hostile intent to use the road.
· Easements by Necessity – Elements are (1) unity of title or common ownership of the dominant and servient estates (some courts require fee simple, absolute ownership of entire estate, others only require unity and common ownership) (2) severance of title – the dominant estate is severed and sold, in landlocked condition, to a buyer, who shows that the easement (3) is necessary to the use of the severed parcel. 
· Necessity – Courts differ on the interpretation of how necessary access by the easement must be.  Lenient courts will grant an easement of necessity using the reasonableness standard – that the easement was reasonable for the normal development of П’s parcels. Other courts are stricter and hold that necessity must be strictly shown. 
· Easements Implied from Pre-Existing Use – Requires (1) a grant from common ownership, (2) a pre-existing, continuously used way of access meant to be permanent and (3) necessity.
· Necessity

- Perhaps because this easement requires preexisting use the necessity requirement is more relaxed or less severe than a pure implied easement by necessity.
- However, even here mere inconvenience is probably not enough and existing access by sea may negate necessity in some jurisdictions.  But remember some courts like NY will find necessity when the easement is reasonable for the normal development of the land.
- Be sure to argue both sides on the exam.
· If you have an easement by prior use then you also have an easement by necessity. There’s an overlap.
· Courts will see a difference between implication of an easement (either by necessity or preexisting use) claimed by the grantee and one claimed by the grantor. The court is less sympathetic to a grantor who sells the part of the property that has access to the roadway because the grantor’s parcel is now landlocked by his own doing because he could have retained an express easement when conveying the accessible lot to the grantee.
(C) Easement by Public Dedication
· Dedication – the act of appropriating private land to the public for any general or public use
· Implied Dedication – (1) the acts of the landowner induced the belief that the landowner intended to dedicate the road to public use [something more than omission or failure to act, but an overt act/specific dedication is not required – can be implied, like allowing public authorities to fix or improve roadway]; (2) he was competent to induce the belief [he owned the land]; (3) the public relied on these acts and will be served by the dedication [can be implied]; and (4) public acceptance of the dedication [implied acceptance is sufficient].
· A public easement burdens the servient estate more heavily. It means that anyone can use it, there is no dominant estate. A private easement is less burdensome.
· Also remember that the same set of facts may give rise to implied easements under any and all of the theories
(D) Easements by Estoppel – Easements are sometimes created by estoppel; for example, if (1) the vendor of land actually or constructively makes representations as to the existence of an easement [depending on jurisdiction, can be implied] (2) upon which the buyer detrimentally relied [Only inducement to enter the sale caused by the misrepresentation may be required not detriment in some jurisdictions.]
· Courts with a stricter requirement for estoppel generally don’t favor estoppel unless there is clear and convincing evidence of the trumped up elements (actual misrepresentation and detrimental reliance).
· Estoppel is an unpredictable means of creating easements so if you have another argument use it.
(E) How To Cross Examine A Witness pg.650
· Leading Questions Only
· Short questions w/only one subject.
· Do not repeat direct examination. Raise matters that the witness has not raised, that conflict w/his opinion. Bring out opposing points and don’t emphasize direct. 
· Do not ask the witness to explain or ask questions like why or how.
· Do not try for overkill, simply undermine witness’s testimony.
· Use the first part of examination to develop matters that the witness must agree and the last part of examination to reduce the witness’s credibility.
III. Bundle of Rights Given by an Easement: What rights does the servitude provide?
(A) Relocating the Easement
· Majority Position – Once an easement is fixed neither party can unilaterally relocate the easement.
· Minority [Restatement] Position – Relocation is allowed if, among other conditions, the relocation does not increase the burden on the easement holder. The servient estate can unilaterally relocate the easement so long as it doesn’t increase the burden on the dominant estate.

· Floating Easement – An easement which does not describe the location of the easement. If the parties disagree about where a floating easement should be, the location should be fixed by the intent of the parties on the basis at the time the easement was created. It is possible to fix an easement, either by reference to an existing roadway or by metes and bounds. Probably want to use this for undeveloped land and not for land that is already developed.
(B) What bundle of rights does the dominant estate receive?
· Generally, once an easement has been established, the easement holder must not change the use for which the easement was created so as to increase the burden of the servient tract. Courts allowing expanded uses typically qualify their holdings by requiring no increased burden. [Increased traffic may result in a burden and refusal to recognize expanded use.]
· Some courts don’t allow for an expansion of an unambiguous easement at all citing certainty in land titles as its reason.
· Other courts will allow for an extension of the easement so long as it does not increase the burden on the servient estate so long as the instrument that granted the easement does not limit the use to be made of it.  Stated differently, an easement created by a general grant or reservation without words limiting it to any particular use is not affected by any reasonable change in the use of the dominant estate.  However, no use may be made which is different from that established at the time of its creation and which imposes an additional burden on the servient estate.
IV. Covenants That Run W/The Land and Equitable Servitudes – NOT ON TEST!
(A) A covenant is a contract or mutual promise. But covenants affecting real property are different from ordinary contracts because they create not just personal obligations, but rights and duties attached to the land. 
(B) Equitable Servitudes – arise as the result of equity, in circumstances in which a real covenant does not exist or is unenforceable – is a reciprocal negative servitude
· Example of why we have them ( A sells land to B and C with express covenants that restrict the use of their land to residential use.  A then sells land to C with no restriction and he promptly establishes a hog breeding ground that destroys the value of A and B’s land.  Sometimes the courts will imply in equity a reciprocal negative servitude to afford relief.

· These arise in equity, but the general requirements are

· Reliance by the owners on the restrictions in their deeds

· Uniformity of the restrictions in the deeds and

· The buyer without the restrictions has notice of the uniformity/reliance.

· Equitable servitudes are chancy and clearly enforceable real covenants are better.

(C) Real Covenants – Arise from an initial promise or agreement that is binding on a parcel of land. Elements are (1) intent by the promising parties to have the covenant run with the land (2) a subject that touches and concerns the land (3) horizontal privity and (4) vertical privity. Specific requirements of privity vary by jurisdiction.
· Four traditional requirements
· Intent by the promising parties to have the covenant run with/burden the land.
· not a mere personal obligation
· usually will be easy to determine by language expressing an intent to run with the land but watch out for strict “4 corners courts” that will only look at the document (aka put it expressly in the document).
· A subject that touches and concerns the land
· Covenant must relate to the land. Is it “about the land?”  Is there some logical connection to the land?
· Some courts today think that economic impact on the land should be enough (case where the lien on the house for failure to pay facilities dues to the homeowner’s association touched and concerned the land because it had an economic impact on the land because being a member of the subdivision increased the resale value of the home).
· Vertical privity between subsequent grantees.
· Both the current dominant and servient estates must have been acquired through conveyances that trace back to the original covenanting parties.
· The conveyance must be of the whole estate
· Cant acquire title by adverse possession
· Horizontal privity between original covenantor and covenantee
· The original covenanting parties must have made their promise in connection with the conveyance of an interest in land. (similar to consideration in K).
· Usually they also must stand in a relationship that varies among the jurisdictions, but that usually includes the relations between the LL and tenant, co-owners of property or grantor and grantee.
· Strict jurisdictions hold that the conveyance of the covenant must occur in the same transaction as the conveyance of land (six days later isn’t good enough).  
· If the declaration of restriction is merely contained in a different document than the deed but was executed in conjunction with the deed, even these courts will probably say this is enough, and courts that are a little more lax will definitely say this enough to establish horizontal privity. .
· Touch and concern fulfills this purpose by requiring some logical connection to the land (or an economic impact on the land in some jurisdictions).
· Horizontal privity also serves this purpose by ensuring that the original covenanters had the land in mind when they made the promise.
· On the other hand the restatement abolishes horizontal privity because it serves no purpose except to ensure that most covenants intended to run with the land will be created in conveyances.  Formal creation tends to ensure that they will be recorded, but in modern law statute of frauds and recording acts serve this function.  Furthermore the horizontal privity requirement prevents enforcement at law of otherwise valid covenants entered into between neighbors and between other parties who do not transfer or share some interest in the land.  This rule can easily be circumvented by conveyance to a straw person who imposes the covenant in the reconveyance.  Therefore the rule no longer serves any purposes and creates a trap for the under represented and it is abolished.
· But perhaps the restatement has it backwards. The horizontal privity requirement does more than ensure formal conveyances and recordings.  It enforces the touch and concern requirement by ensuring that the promise has some connection with the land. (See argument for abolishing vertical privity instead below).
· Vertical privity requirement avoids making strangers to the title (such as lessees or adverse possessors) liable for a promise that should not be imputed to them.
· Argument for abolishing vertical privity(why should servient estates be uniformly exempted from covenants that run with the land merely because at some point there is a break in vertical privity? Imagine a dominant estate that is benefited by a mutual covenant that binds the land next door.  Then an adverse possessor obtains title to the servient estate thus breaking vertical privity.  If the adverse possessor claims exemption from the burden of the promise, the dominant estate holder loses the benefit of it.  But the dominant estate owner did not have the same motivation that the owner of the servient estate did to make sure that adverse possessors did not oust record title.  
(D) Real Covenants in Business Developments 

· Commercial developments are often subject to real covenants and other servitudes. As in residential developments the issues may include such matters as access, maintenance, utilities, setbacks, etc. But commercial developments must also address matters such as parking, advertising signs, continuous operation, and competition.

· Covenants Against Close-By Competing Businesses – On the one hand, the covenant can improve commerce, because w/o it, smaller businesses may not relocate to the development. On the other hand, the covenant literally restricts competition. Therefore, courts usually use a balancing test, weighing the reasonableness of the covenant against the business justifications for it. Some courts apply the touch and concern test and reasoned that the covenants against competition touch and concern the land because it involves the use of the land, while other courts that have applied the test concluded that the covenant is unenforceable because it does not involve the use of the land.
V. Neighborhood Governance Through Covenants
(A) A planned community is born after a developer acquires a block of land. Typically, the developer will need to obtain permission for developing the map from government authorities. In addition, the developer will need to prepare and record a set of deed covenants. 
· The deed covenants will provide setback requirements, prohibitions upon trash or refuse, building requirements, residential use requirements and the like. Typically, the covenants will also require the payment of annual fees to the homeowners association. The reciprocal covenants are intended to enhance the value of the lots and assist the developer in making a subdivision a viable commercial venture. The developer has an incentive to prepare the covenants so that they attract purchasers. 
· To interpret and enforce deed covenants, the developer typically sets up a homeowners association. The association is analogous to a zoning authority in that some functions overlap. Usually, is a not-for-profit corporation.

· Covenants are enforceable as long as the determining body makes the decision reasonably and in good faith.
(B) Maintenance Assessments and Liens 
(1) Variety of Suits Between Associations and Landowners

· Suits objecting to assessments – arguing that expenditure is improper.

· Litigation to collect assessments. Occurs when homeowners do not pay maintenance assessments and similar fees. 

· Suits by associations to enjoin non-residential activities or to remove non-conforming structures.

· Suits by landowners against associations for prohibiting activities.

· Suits by landowners to force the association to perform maintenance.

· Suits by landowners to force the association to take action against other landowners. 
(2) Means of Evaluating Decisions of Homeowners Associations: 

· Business judgment rule – affords associations broad discretion in matters of business judgment exercised in good faith, without an independent review of reasonableness. Sustains an association’s action if there is a reasonable possibility that a person exercising good faith business judgment would have reached it, whether the court believes the decision is reasonable or not.

· Reasonableness approach – enables the court independently to judge the reasonableness of the decision. Does not allow the court to substitute its judgment for that of the association, because the test is not whether the court agrees with the decision, but whether it is reasonable. 


VI. Termination and Modification of Servitudes

(A) Abandonment  
· To establish a prima facie showing of abandonment there must be (1) a history of nonuse coupled with an act or omission evincing a clear intention to abandon [can be implied] or (2) adverse possession by the servient estate. 
· An implied private easement is not abandoned by mere nonuse. Rather, acts adverse to the dominant estate must indicate an intention that the easement shall never be used for its intended purpose.

· In some jurisdictions states do not require a rigorous showing of a manifested intent to abandon; actual abandonment in these jurisdictions is enough.  
(B) Changed Conditions Doctrine and Equitable Termination – A significant enough change in relevant characteristics of a community could render deed covenants unenforceable. A creature of equity that allows a neighborhood to change in response to social changes.  In some neighborhoods it allows for rejuvenation like by an old run down residential neighborhood turning into a quaint commercial venue selling antiques. 

· Courts attempt to create a reasonable balance in the treatment of this issue by requiring a major rather than a slight violation before finding changed conditions.

· This allows a neighbor to allow trivial nonconforming issues without concern that the deed restrictions will become unenforceable problems later arise or in other words it rejects an all or nothing approach.  A problem with this approach is that creeping violations that occur over a period of time can undermine deed restrictions and create changed conditions just as readily as major ones can.

(C) Conflicts Between Developers and Homeowners
· The developer needs flexibility because he records covenants, obtains plat approval and then hopes fervently that the lots will sell.  If the lots don’t sell he builds flexibility into the covenants to change the covenants to makes lots more attractive to consumers in the event he can’t sell all the lots, and if the economy worsens and there are simply no buyers the developer may need to terminate the covenants completely and sell the land for its most economic use.
· Homeowners have a contrasting need for reliance on the covenants.  These early owners may be very disappointed by the termination or change in the covenants but the fine print will usually allow the builder to do this.
· Common approaches to flexibility by the developer
· Voting systems( Developer will have a clause in the covenants that says that they may be changed or terminated upon the written consent of a certain percentage of the owners and the developer remains the owner of the unsold lots so until he sells a certain amount he has the power to change or terminate the covenants because he has assured himself of a critical mass as well as time for experience with the problems of the subdivision and yet it phases in owner control as the subdivision fills.
· Votes in a governing body( developer retains a number of votes in a governing body (e.g. a majority of trustees in the HA) until a given percentage of the lots sell. This is very common because the owner’s association is a major player in these types of conflicts and the developer doesn’t want to be hindered by it if he needs to change the deed. 
· Direct architectural control( developer retains direct architectural control even in the face of a majority vote of the homeowners.
· Deed covenants in residential subdivisions typically terminate by their own provisions after a fixed length of time.  What will happen then depends on how the covenants are written, whether the courts will enforce them as equitable servitudes and other circumstances
· Three methods for providing renewal or extension
· Specification that the covenants are renewed for another like period of time unless a majority of the landowners votes the contrary (usually leads to renewal)
· Specification that the covenants expire unless a majority votes to the contrary (usually leads to expiration)
· Omission of any specification. (Outcome is uncertain).

–                                                      Chapter 12 Common Law Estates: Possessory and Future Interests                

                          –
I. Possessory Interests: Fee Simple and Life Estate – NOT ON TEST!!!
(A) General  
· An interest is an aggregate of rights, privileges, powers and immunities in some person.

· A possessory interest is a present interest that entitles the holder to present possession. 

· A future interest is a present interest which does not entitle the holder to present possession, but which may or may not later entitle the holder to possession. It is a present interest in a future possessory right. It can be bought, sold, devised, inherited, etc. just like any other piece of property.
· Does not exist w/fee simple absolute because a fee simple absolute lasts forever.

· But creation of a life estate necessarily also creates a future interest, either expressly or by implication. 
· Problems on page 731
	Possessory Interest
	Language 
	Future Interest in the Grantor
	Future Interest in a Grantee

	FSA

· highest form of ownership and is of infinite duration 

· Modern interpretation is that a FSA is presumed. A modern grant “to Grantee” creates a FSA. 
	· To Grantee and his Heirs. 

·  “his heirs” are words of limitation – they give nothing to the heirs, are purely symbolic, and only describe the type of estate that is granted. 

· “To Grantee” are words of purchase – tell who “purchases” the interest, to whom it is granted
	None
	None

	Fee Simple Determinable (FSD)

A fee simple that comes to an end automatically upon the occurrence of a specified event.
	Includes phrases such as until, so long as, or while. 


	Possibility of Reverter
	None 

	Fee Simple Subject to Condition Subsequent (FSCS)

A fee simple which is subject to a specified condition subsequent, which enables the grantor to terminate the estate, but only if he chooses to do so.
	Contains language: but if, or upon the condition that


	Right of Entry 
	None

	Fee Simple Subject to Executory Limitation (FSEL)

Resembles the FSD except that the interest that divests the fee is not retained by the grantor, it is instead given to a third person. Although language is conditional the reverter is automatic


	But if…then to 3rd person.
	None 
	Executory Interest 

	Life Estate

A possessory interest that terminates with the holder’s death. Lasts only for the life of the grantee.

	“To Grantee, as a life estate” or “To Grantee for life”
	Reversion
	· Remainder (Vested or Contingent)
· Executory Interest 


II. Future Interests: Reversion, Remainders: Vested and Contingent, Executory Interests – Problems page 738
(A) Reversions – In the Grantor

· A future interest [what has not been conveyed] held by the grantor. 
· A reversion is a presently owned interest, even though it carries the right to possession only in the future. 

· A grant by a holder in fee simple “to Grantee for life” without a specification of a future interest creates a reversion by implication in the grantor. At the death of the Grantee, the grantor has the right to possess what was not given away: a fee simple, which the grantor holds, now, in a future interest called a reversion. 
· If a transfer fails to account for the entire fee because a missing piece is not granted, it is granted by implication as a reversion to the grantor.

· Even if the grantor is gone (dies), the reversion lives on, creating an interest in whoever is entitled to the grantor’s interest

· Remember that “future interest” is a misnomer.  All future interests are owned in the present.  The holder of a reversion owns present rights.  It is only possession that may come into being in the future.

(B) Remainders – In the Grantee

· A type of future interest in someone other than the grantor. “To Grantee for life, then to Grantee’s son and his heirs” creates a remainder in Grantee’s son. 

· Contingent – a remainder is one that is uncertain (or contingent) because either (1) it is subject to a condition precedent that may or may not occur, or (2) it is not owned by any person who can now be identified. Can disappear 
· Ex of condition precedent – “To Paul for life, and then to Quince if she survives Paul”

· Ex of unascertained owner – “To Robert for life, and then to the heirs of Sarah and their heirs” we don’t know who Sarah’s heirs will be, because they are determined only upon Sarah’s death; owners cannot be identified; to the heirs of Sarah are words of purchase  

· The remainder becomes vested when the contingency is resolved. Ex. when Quince survives Paul.
· A contingent remainder can be sold or otherwise transferred. But since it is contingent, it probably commands a lesser sales price. 

· Vested – remainder that is not contingent, it is not subject to any condition precedent and there is no uncertainty as to the owner; the  right to possession is presently invested in the owner, as a legal certainty, even thought the right to possession may begin in the future. There are three types:
· Indefeasible Vested Remainder – one that is not subject to any condition and will not need to be shared w/other persons who join the group to whom it has been given 
· Vested Subject To [Partial Divestment] – arises when there is a class gift, such as a gift “to my children”; shares may be reduced if new members join the class
· Vested Subject To Divestment – is subject to a condition subsequent; it gives the grant in a way that makes it a vest, but takes it away under certain circumstances. “To Mixon for life, and then to Crump and his heirs for life, but if Crump never graduates from law school during her lifetime, then to the grantor.” [a contingent remainder would read: to Mixon for life and then to Crump and his heirs if Crump graduates from law school] 
(C) Executory Interests – In the Grantee – Problems page 745
· An interest in a grantee that is not a remainder – or an interest in a grantee that cuts short another interest. A future interest in a grantee that is not a remainder.  An executory interest divests another estate, cutting it short before its normal termination.

· “To my son A and his heirs, but if A inherits Greenacre, then to my son B and his heirs” – gift to B is an executory interest

· Use provision
· Shifting executory interest – shifts the ownership from the holder of another granted interest; divests the estate of a previous grantee, usually a remainder;
· Ex: a grant “to paul for life, and then to Queenie and her heirs; but if Queenie marries Robert, then to Steven and his heirs.” This creates a shifting executory interest in Steven because it cuts short the remainder owned by Queenie and shifts it to Steven.

(2) Springing interest – preceded by an inevitable gap in ownership so that it springs forward in time; gap is filled by a reversion in the grantor and it is this reversion that the springing interest cuts short; 
· Ex. To Teresa for life, and then, one year after Teresa’s death, to John” This creates a springing excutory interest in John, because there necessarily will be a gap in time between the termination of Teresa’s life estate and the right to possession by John.  This gap is filled by a reversion to the grantor, which is divested by the springing executory interest given to John.
(D) Destructibility of Contingent Remainders – contingent remainders that did not vest at the end of their preceding freehold estates were destroyed. Rule does not apply to executory interest. 
III. Defeasible Fees – A Fee Simple That Can Be Cut Short or Divested – Problems page 748
· Fee Simple Determinable (FSD) / Reverter
· a fee simple that comes to an end automatically upon the occurrence of a specified event.  
· Includes phrases such as until, so long as, or while. 
· Interest of grantee is limited in advanced by an event that determines its duration. 

· Ex. “To Church and its heirs for so long as Blackacre shall be used for church purposes and when Blackacre is not so used, to revert to owners and its his heirs.” 
· The Church gets a fee simple because it potentially has infinite duration. But it is also determinable because it will expire if the Church doesn’t use the land for church purposes. The property reverts automatically to the grantor. The owner retains a possibility of reverter which is a future interest owned by the grantor. 
(B) Fee Simple Subject to Condition Subsequent (FSCS) / Right of Entry 
· Subject to a specified condition subsequent, which enables the grantor to terminate the estate only if the grantor chooses.  

· Contains language: but if, or upon the condition that
· Ex. “To Church and its heirs but if Blackacre shall ever cease to be used for church purposes, owners and his heirs shall have the right to enter Blackacre”

· “Right of entry” is a power of termination exercisable if the grantor chooses. Another type of future interest 
· The conditional phrase does not lead to automatic termination of the fee simple, it terminates the prior estate only if the grantor or his successors exercise the right of entry. 
· Still a true fee simple but is defeasible because it can be divested.

(C) Fee Simple Subject to an Executory Limitation (FSEL) / Executory Interest 
· Like FSD except the interest that divests the fee is not retained by the grantor; instead it’s given to some third person.

· Ex. “To Church and its heirs but if Blackacre ever ceases to be used for church purposes, then to John and his heirs”

(D) Mineral Leases As A Defeasible Fee

· Like a fee simple determinable. 

· This lease shall be for a term of fives years from this date [primary term] and as long thereafter, as oil, gas, or other mineral is produced from said land, hereunder [indefinite grant]. 

IV. Historic Rules Favoring Marketability: Shelly’s Rule
· A grant to “Grantee for life, and then to the heirs of the Grantee” is converted into a grant to the grantee in fee simple. The remainder to the heirs is destroyed. That is, it brings about the same result as “to Grantee and Grantee’s heirs”
· Rule has been abolished nearly everywhere. 
V. Modern Rules Favoring Marketability

(A) Rule Against Restraints – Any condition in a will or deed that attempts to restrain the power of alienating the legal ttitle to the fee is invalid. When a testaor intends to pass a fee simple estate yet imposes retrictions upon the sale of the fee, the restraint is void as a matter of law and the intention to pass the property, being the paramount intention of the decedent is enforced. 
· Rule based on marketability of land.
· Restraints of various kinds can still be included in vonceyances but must conform to established possessory and future itnersts discussed above. Rule applies mainly to limits on fee simple by restrictions on transfer. 
(B) Rule Against Perpetuities – No interest is valid unless it must vest, if at all, within lives in being plus twenty-one years.

· Limits an ancient grantor’s ability to create contingent interests far into the future, because it limits non-vested interests by a period that will end twenty-one years after the deaths of identified living persons. 

· (1) the validity of interest depends upon (2) the requirement that they must vest (3) within lives in being plus (4) 21 years and (5) must in this content means that any possibility to the contrary destroys the interest. 
· The rule applies to contingent remainders, vested remainders subject to open, and executory interests. It dos not apply to vested remainders that are indefeasiable. It does not affect defeasible fees such as FDS and FDCS or their future interests. 

· One way to avoid application of the rule is to insert a stock paragraph (savings clause) that specifies that every interest is to vest one day before the end of the perpetuities period.

· To preserve marketability. 

· Most states have modified the rule against perpetuities. 

· Wait and See

· Reformation

· Uniform Statutory Rule Against Perpetuities 
· NY Approach 

VI. Estates in Modern Transactions  
RLE
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